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Before Mr. Justice Jardine. 

JEHANGIR DHANJIBHAI SUETI {Plaintiff) V. PEROZBAI, 

WIDOW AND ADMINISTRATRIX OF DHANJIBHAI MaNCHERJI SURTI, 

{Defendant).'^ [27ch July, 1886.J 

Parsi—Parsi Intestate Succession Act ZXI of 1865. s. o~Succession‘-Widower, 
meaning of word—A miower on second marriage is still a widower relatively to 
deceased wife. 

In 8. 5 o{ ihe Patsi Intestate Succession Act XXI of 1865 the word “ widower ” 
means a widower relatively to the deceased wife only, and without coneideiation 
of the fact or possibility of the widower remarrying. 

D., a Parai, died intestate on the 19tb September. 1885, leaving a widow (the 
defendant), and two daughters, and the heirs of a predeceased daughter, J., him 
surviving. J. had been the wife of the plaintifi, and bad died thirty-four years 
before the date of this suit, leaving, as her heirs, bet husband (the plaintiff) and 
one daughter, who was etill hving. After J.’s death the plaintifi married again, 
and his second wife was living at the diteofthis suit. Letters of administra¬ 
tion to D.'s estate were granted to his widow, the defendant. The plaintifi 
claimed a share in D.’s estate, contending that he was the widower of J., one of 
the daughters of the intestate, and entitled, as such, under s. 5 of the Parsi 
Intestate Sucoession Act XXI of 1665. 

Held, that he was the widower of J. within the meaning of the section, and, 
as such, was entitled to a share in D.'s estate. 

[R., 30 B. 359«7 Bom.L.R. 988.] 

One Dhaojibhai Maucherji Surbi, a Parai, died iotestabe on the 19bh 
September, 1885—leaving, as his heirs, his widow, (the [2j defendant) and 
two daughters, Hirabai and Buebubai, and the heirs of a predeceased 
daughter. Jaiji. 

Jaiji bad been the wife of the plaintiff. She died about thirty-four 
years before the date of this suit, leaving, as her heir, her husband (the 
plaintiff) and one daughter, Jerbai, who was still alive. 
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At the time of his death, Dhanjibhai was possessed of immoveable 
property at Surat and considerable moveable property. Letters of adminis¬ 
tration to his estate were granted to his widow, the defendant. 

Tbe plaintiff claimed to be entitled to two-fifteenths of the estate of his 
deceased father-in-law, The defendant denied that the plaintiff was entitled 
to any share of the estate. 

The plaintiff in this suit prayed for a declaration that he was entitled 
to a two-fifteenth share in the estate and for an account, &c. 

It appeared that, after Jaiji’s death, the plaintiff bad married again, 
and that his second wife was living at the date of this suit. The only 
question argued at the hearing was whether, under such circumstances, 
the plaintiff could be regarded as the widower of Jaiji within the meaning 
of 8. 5 of Act XXI of 1865 (Parsi Intestate Succession Act), so as to 
entitle him to any share in the estate of the deceased. 

Lang and Inverarity, for the plaintiff.—The plaintiff was married to 
Jaiji, a daughter of the deceased. The issue of that marriage was a 
daughter, Jerbai : and we contend that, under s. 5 of Act XXI of 1865, 
this daughter and the plaintiff are entitled to Jaiji’s share of the estate. 
There can be no doubt that he would have been entitled if he had not 
married again after .Taiji’s death. We say that, notwithstanding his 
second marriage, he is still the widower of Jaiji, and, therefore, entitled 
under s. 5. Thei'e is no provision in Act XXI of 1865 divesting the 
right on remarriage. He remains a widower (jua his deceased wife. 
When remarriage is intended to be a disqualification, it is mentioned ; sea 
els. 10 and 14 of sob. 2. Act XXI of 1865. 

[3] In s. 5. ” widow or widower ” means survivor mala or female. 
Counsel referred to the definition of widower given in Latham’s Dictionary, 
Webster’s Dictionary, and Wharton’s Law Lexicon. 

Latham (.Advocate-General) and Maepherson, for the defendant.— 
From the dictionaries it is clear that the word “ widower ” means one 
whose wife is dead, and who has not remarried. 

.Article 14 of sch. 2 of the Act states more specifically what is meant 
by s. 5. The Legislature would be more unwilling, in a case under s. 5. 
to allow a man to inherit who had remarried, than in a case under s. 7. 
Counsel referred to Mancherji Kavasji Davury. Mitkibai (1), and proposed 
to refer to tbe various alterations made by the Legislative Council in the 
draft Bill, which was ultimately passed as Act XXI of 1866, for the 
purpose of ascertaining the intention of tbe Legislature. They cited 
Hebbert v. Piirchas (2). 

Inverarity objected, and cited Gopal Pandey v. Parsotam Das (3) : 
Karuppa v. Arumuya (4) ; Chunilal Panalal v. Bomanji Mancherji (5) ; 
Shaik Moosa v. Shaik Essa{Q). 

JUDGMENT. 

JaRDINE, J.—In 1885, Dhanjibhai Mancherji, a Parsi of Surat, 
died intestate—leaving a widow (the defendant), administratrix, and two 
daughters. .A third daughter, .laiji, had predeceased her father. Jaiji left 
her husband (the plaintiff) and a daughter her surviving. The plaintiff 
married again before the death of the intestate, and is married now. 
These facts are admitted ; and the only question, which the learned counsel 
have argued, relates to the construction of s. 5 of the Parsi Succession 


(1) 1 B. 506. (2) L.R. 3 P.C. 648. (3) 5 A 121 (iSSh 

(4) 5 M. 383 (384). (5) 7 B. 310. (6) 8 B. 241 (247). 
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Act, XXI of 1865, which is as follows :—“ If any child of a Parsi intestate 1886 
shall have died in his or her lifetime, the widow or toidower and issue of July 27. 
such child shall take the share which such child would have taken if living 
at the intestate’s death, in such manner as if such deceased child had died 
immediately after the intestate’s death.” The plaintiff claims a share as CIVIL, 
widower of Jaiji, the deceased child of the intestate. His counsel, Mr. 
m Inverarity, contends for the defioicions of widower in Latham’s 
edition of .Tohnaon’s Dictionary—“ One who has lost his wife.” and 
Wharton’s Law Lexicon—“ One whose wife is dead while the learned 
Advocate-General, for the defendant, relies on the etymological meaning 
and the definition in Webster, viz. : " A man who has lost his wife by 
death, and has not married again.” In Richardson’s Dictionary it is 
stated that “ a husband who has lost his wife is called a widower.” These 
references show that a certain ambiguity attends the word. 

In the face of the ruling in Sho-ik Moosa v. Shaik Essa (1) and 
similar cases cited by Mr. Inverarity, I hesitate to use the different forms 
in which the Act I have to interpret was placed before the Legislative 
Council, in order to infer the probable intention of the framers in 
passing the section in question ; although the I'emai'k of the Lord 
Chancellor on the Act of Uniformity in the case of Ilcbbert v. Piirchas (2) 
is cited for the defendants as being not only a discussion of facts of 
history, but also as authority for collecting the intention of the 
framers of au Act from the alterations made in its terms before it reaches 
the stage of enactment. As remarksd in Gopal Pandeij v. Parsotam 
Das (3), " it is for the Legislature to consider and determine whether the 
words which they employ in framing the Acts will give effect to the 
object and policy which the State has in view. We are, no doubt, at 
liberty to consider the general state of the law which prevailed in pari 
materia, prior to the enactment of any statute under consideration.” 

Before the parsing of this Act, the Parsis in the town and island of 
Bombay were, as to succession, governed by the English law. as modified 
by Act IX of 1837 ; and in the mofussil, the Courts, acting under 
Regulation IV of 1827, ss. 26 and 27, took evidence of and enforced 
what were proved to be the usages of the Parsis in the locality. But 
from the previous state of the law, I can raise no inference in a new 
case of succession like the present; neither can I give any weight to the 
suggestion that it would be repugnant to Parsi sentiment to allow the 
son-in-law, who has [8] remarried, to take the deceased wife's share. 

Perhaps that might be argued as regards Hindus ; but there is no infor¬ 
mation as to the general feeling of the Parsis ; and. on the other hand, it 
may well be conceived that the Legislature may have designed to 
encourage marriage by giving some certainty in regard to the parents’ 
intestate property, irrespective of the death of one of the young married 
pair. From the general provisions of the Act, little light is derivable : 
and as regards s. 7, I concur in Mr. Justice Green’s remarks in Mayioherji 
Kavasji Davur v. Mithibaiii.). This is the first case of its kind, and 
the point before the Court seems never to have been raised before. 

Ip now giving my opinion, I would notice that s. 5 will, without 
violation of the ordinary meaning of the words, bear the construction 
contended for by Mr. Inverarity, viz., that by “widower” is meant 


(1) 8 B. 241 (247). 
(3) 5 a. 121 (135). 
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a widower, relatively, to the deceased wife only, and without consider" 
ation of the fact or possibility of the widower remarrying. If the 
framers of the Act had wished to provide against remarriage, as in 
the cases falling under s. 7. they might have used adequate language 
as in the second schedule, arts. 10 and 14. The omission to employ 
similar express words for cases falling under s. 5, is significant. 
I notice, also that in s. 201 of the Indian Succession Act, which was 
passed earlier in the same year, the word widow,” as appears from 
the illustration (6), includes a widow who has married again. For these 
reasons, my decree will be for plaintiff, with the usual directions for 
administration and account. Costs of both parties to be paid out of the 
estate. 

Attorneys for the plaintiff : Messrs. Pestonji and Riistam. 

Attorneys for the defendant: Messrs. Bicknell and Kanga. 


11 Br6 (F.B.). 

[6] ORIGINAL CIVIL—FULL BENCH. 

BeJoreSir Gkarles Sargent, KL, Chief Justice, Mr. Justice West and 

Mr. Justice Farran. 


Haji Abdul Rahiman {Original Plaintiff) Appellant v. Khoja 
Khaki Aruth (Original Defendant), Respondent.^ 

[13ch August, 1886.] 

Civil Procedure Code {Act XIV of 1882), s. Decree—Adjustment of decree—Quit 

to recover instalments due utder a mortgage made in adjustment of a decree. 

Under 6* 256 of the Civil Procedure Code (Act XIV of 1882) no Court oan recog** 
nizean unoertided adjustmeot of a decree for any juridical purpose whatever* 

Patankar v. Devji (!)• overruled* 

A suit will not lie to enforce an uncertified agreement of adjustment of a decree 
against a judgment-debtor, the consideration for which is, that it shall operate in 
satisfaction of the decree ; as there is, iu that case, no consideration whiob the 
Court can recogQi 2 e, and therefore, no valid coosideration for the judgment- 
debtor's agreement. 

The plaintifi was the assignee of a decree obtained by one Haji Ootnar 
Khamesa against the defeodanta on the 5th May, 1883# By that decree, Haji 
Oomar Khamesa was declared entitled to recover Bs. 9,961-6-6, with interest at 
nine per cent, from the defendants ; and payment was ordered to be made to him 
of the said sum bv weekly instalments of Rs* 200* In order to secure the pay¬ 
ment of the said inscalmeuts, the defendants were required to execute a mort¬ 
gage to Haji Oomar Kbamesa of certain property, with power to bimtosell the 
same, and to execute the decree for the whole amouot, in case of default, for 
six months. Haji Oomar Khamesa assigned the decree to the pUiotiS in the 
present suit, and subsequently to the assignment (viz., on the 21st July 1883) the 
defendants executed to tbepiaintifi the mortgage on which the present suit was 
brought. 

The mortgage-deed, after reciting the above facts, stated that the defendants 
had agreed to satisfy the amount of the decree* and it contained a covenant, by 
the defendants^ that they would pay Rs. 9*961-5-6, with interest at six per cent, 
by monthly instalments of Bs. 400 from the 21&t August* 1863. The mortgage 
therefore diSered from the decree, both with regard to the instalments and the 
date of interest. The plaintiff sued to recover the sum of Rs. 4,207, being the 
amount of instalments due to him under thesaid mortgage. 


* Suit No. 345 of 1884. 
(1) 6 B. 146. 
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Held, that the sait would not lie. as the mortgage was an adjustment of the 

decree, and had uot been certified to the Court, as required by s. 258 of the Civil 

Procedure Code (Act KIV of 1882). 

[P., 11 M. 469 ; Appp., 11 B. 724 ; R., 12 B. 235 : 13 B. 171 (176) : 21 B. 122 ; 20 0. 

32 ; 21 0. 437 ; 31 0. 480 = 8 C.W.N. 395 ; 17 C.P.L.R. 60 (61) ; D., 15 C. 187.] 

[7] Appeal from a juilgmenb of Scott, J. Tbe plaintiff appealed 
from the judgment, and the Court of appeal (Sargent, C. J., and Favran, J.) 
referred the case to a Full Bench. For the report of the case before 
Scott, J., nee I. L. R., 10 Bom., p. 155 : see p. 160. 

The plaintiff sued to recover from the defendants the sum of 
Rs. 4,207, being the amount of certain instalments alleged to be due to the 
plaintiff under the provisions of a deed of mortgage dated 21st July, 1883. 

The plaintiff was the assignee of a decree obtained by one Haji 
Oomar Khamesa against tbe defendants on the 5th May, 1883, in the 
High Court of Bombay, in suit No. 146 of 1883. By that decree, Haji 
Oomar Khamesa was declared entitled to recover Rs. 9,961-5*6, with 
interest at nine per cent, from the defendants ; and payment was ordered 
to be made bo him of the said sum by weekly instalments of Rs. 200 
commencing on the 12th May, 1883; and, in order to secure the payment 
of the said instalments, the defendants were ordered to execute a mortgage 
to Haji Oomar Khamesa of certain property, with power to him to sell 
the same and to execute the decree for the whole amount in case^ of 
default for six months. 

Haji Oomar Khamesa assigned the said decree to the plaintiff in the 
present suit; and subsequently to the assignment (yt5.,oa 21st July, 
1883), the defendants executed to the plaintiff the mortgage on which 
the present suit was brought. 

Tbe mortgage-deed, after reciting tbe facts above sot forth, stated 
that the defendants had agreed to satisfy the amount of the said decree to 
the plaintiff in the manner therein mentioned ; and it contained a covenant 
by the defendants that they would pay Rs. 9,961*5-6, with interest at six 
per cent.y by monthly instalments of Rs. 400 from the 21sb August, 1883. 

The mortgage, therefore, differed from tbe decree both with regard 
to tbe instalments and the rate of interest. 

The defendants now contended that the mortgage was an adjustment 
of the decree; that it had not bean certified to the Court; and that the 
plaintiff’s suit would not lie; having regard to s. 258 of the Civil Procedure 
Code (Act XIV of 1882). 

[8] Macpherson and Inuerarity, for tbe appellant. 

Lang and Telang, for the respondent. 

Macpherson. —The decree in suit No. 146 of 1883 was obtained by 
Haji Oomar Khamesa against the respondents. By that decree the 
respondents were directed to execute a nnortgage to Haji Oomar Khamesa 
securing to him the payment of the amount of the decree, viz., Rs. 9,5Gl-5*6, 
by weekly instalments of Rs. 200. The interest to be paid was at the 
rate of nine per cent. Haji Oomar Khamesa assigned bis rights, under 
that decree, to tbe present appellant (plaintiff), and directed the defend¬ 
ants to execute the mortgage to him in execution of the decree. They 
did 80 on the 21st July, 1883, but the mortgage then executed differed 
from the decree in directing instalments of Rs. 400 a month instead of 
Rs. 200 a week, and in directing interest to ba paid at six per cent, 
instead of at nine per cent. Both these alterations are in favour of the 
respondents, who were the judgment-debtors against whom the decree 
was passed. The appellant has brought tbe preseot suit to enforce his 
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rights under this mortgage, and the respondents contend that the suit 
will noD lie, because the mortgage was an adjustment of the decree in 
suit No. 146 of 1883, and was uot certified, as required by s. 258 of the 
Code of Civil Procedure. 

Wa contend, first, that the mortgage was not an adjustment of the 
decree within the meaning of s. 268. That section was intended as a 
protection to the decree-holder, and was not for the benefit of the judg¬ 
ment-debtor. Here, however, it is the judgment-debtor who seeks to 
take advantage of it. Had the mortgage of the 21st July, 1883, been 
made between the parties to the suit No. i46 of 1883, and in exact 
accordance with the terms of the decree in that suit, it would nob have 
been necessary to certify it, for tbe mortgage would really have been, not 
an adjustment, but an execution of the decree which directed it. If the 
mortgage be an adjustment, it must be so in virtue of tbe variance, in its 
terms, from those of the decree. Bub that variance is in favour of the 
respondents, and it cannot lie in their mouths bo object, and to claim 
the benefit of the section, which was clearly intended to protect the other 
party. 

[9] Assuming, however, that tbe mortgage is an adjustment within 
the meaning of the section, we contend this suit will lie. Section 258 
is part of a code merely of procedure, and in the absence of express words 
prohibiting such a suit as the present, and thus altering the substantive 
law, the Court ought not to infer that such a change was intended. 
Further, s. 258 is part of chap. XIX of the Code, which relates merely 
to the execution of decrees, and in part E of that chapter which deals 
only with the mode of executing decrees. Tbe section, therefore, ought 
to be construed as applying only to the execution of decrees. Adequate 
effect is given to the concluding words of the section by construing them 
to mean that no Court erectUinq a decree or dealing with questions in 
execution under s. 244, shall recognixo an uncertified adjustment. If 
that be so, the inference is that, in regard to any grievance arising out 
of an uncertified adjustment, a separate suit is the proper remedy. 
Counsel referred to Ramghxilavi v. Janki Rai (1); Pooromanand Khasua- 
bish V. Khepoo (2) ; Gw^aviani Rasi v. Prankishori (3), which was a 
decision under tbe corresponding s. 206 of tbo former Code of Civil 
Procedure (Act VIII of 1869) followed hy Mcer Mahomed v. Khatoo 
Rebec (4) : Davalata v. Ganenh Shastri (5) ; Mallamma v. Venkappa (6); 
Jhabar Mahoxned v. Modan fionaharil)- see alsoS/taiiv. Ganga SakaiiS>)\ 
Gum Khan v. Kcoiijo Behary Sein (9); Viraraghava v. Subbakka (10) : 
and Chembrakaudi v. Themdyal (11) ; which were cases on the corres¬ 
ponding 3. 258 of Act X o( 1877. 

The two eases in Bombay are against me— Patankar Devji {l^) 
and Pandurang v. Narciyan (13). but in neither case was tbe point argued. 
In tbe following cases tbe Court have recognized such a contract as tbe 
mortgage here either by way of enforcing it or by way of restraining the 
execution of the decree— Nubo Kishan [lOj MookerjecY. Debnath Roy (14); 
Nujeen Mullick v. Esfan Mollah {\o)\ Dhuronidhur Sen v. Agra Bank, 
Limited 116). 


(1) 7 A. 124. 

{4» 10 W.R.C.R. 160. 
(7l 11 C 671. 

(10) 5 M. 397. 

(13) 8 B. 300. 

(15) 22 W.R. C. R. 298. 


(2) 10 C. 354, 

(5) 4 B 195. 

(8) 3 A. S3B. 

(11) 6 M. 41. 

(14j 22 W.R, C.R. 194. 


l3> 5 B.L.R. 223. 
(6) 8 M. 277. 

(9) 3 C.L.R. 414. 
(12) 6 B. 146. 

(16) 4 C.L.R. 434. 
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Telang (with tog), for the respondents.—The suit in this case is 
brought by the creditor. In nearly all the cases that have been cited, the 
suits have been brought by the debtors. Such 

A suit, such as this, bv a creditor must necessarily offend against s. 25», 
for the Court must expressly recognize the adjustment. But 
in giving relief to a debtor who sues, would not recognize the adjustment 
or payment. Any payment made by the debtor would be returnable as 

upon a consideration that bad failed. r iqqq anA 

This is a contract between the parties to suit No. 146 of 1883, and 
relating to the execution of the decree m that suit. Under s. 244. cl. U 
of the Civil Procedure Code (Act XIV of 1882) it ceu there.ore only be 
dealt with in execution proceedings, and not by separate suit. Then comes 
s. 258. which forbids it to be used in execution proceedings un ess it has 
been certified. The object of the rule, which requires such matters to be 
dealt with in execution only, is to prevent the same question beiD„ 

'"'^totuVem^rred ou the eeses cited aud further referred to 
Pollock on Contracts (4th ed.). pp. 167-176 ; Leake on Oontracts. 667. 

iUacp^ersort in reply.—It would be to make a 
hold that a debtor may sue. and a creditor may not. In both cases there 
would ba equally a recoguition of the adjustment. W e 
s. 258 only means that the Court in proceedings under chap. XIX. of the 
Code shall nob bake cognizance of bha adjustment or satisfaction. 

JUDGMENT. 

September 3. SARGENT. C. J.-The question in this case buros upon 
the construction to be placed on the concluding clause of s. 2o8 of the Uvil 
Procedure Code (Act XIY of 1882), which-after providing that wheie 
any money payable under a decree is paid out of Court, or the deciee is 
otherwise adjusted, in whole or in part, to the satisfaction of the decree- 
holder. the decree-holder [ll] shall certify such payment or adjustment to 
the Court whose duty it is to execute the deciee ” -directs that no such 
payment or adjustment shall be recognized by anij Court unless it has been 
certified as aforesaid.” It has been contended for the appellant that by 
” any Court ” must be meant any Court concerned with the question of the 
execution of the decree. Such would appear to have been the opinion of a 
Division Bench of the Allahabad Court consisting of Duthoit and Mah- 
mood. J J.. in Barnghulam v. Janki Rai (1). and which was adopted by the 
Calcutta High Court in Jhabar Mahomed v. Madaii Sonahnr (.2). lathe 
former case, Mr. Justice Mahmood says : “ The section occurs m a Code re¬ 
gulating civil procedure, in a chapter which relates to execution of decrees, 
and the only object it can have in view is to remove the inconvenience which 
would otherwise arise in connection with the execution of decrees m cases 
in which adjustment out of Court is pleaded. It cannot affect Courts 
which are nob concerned with the question of execution of decree, bub 
with a separate suit in which the cause of action alleged is the breach of 
a valid contract by which the decree-holder has bound himself not to 
execute the decree.” I am unable to agree in this view of the section. 

It is to be remarked that, in both the corresponding sections of the 
Codes of 1859 and 1877, the prohibition against the recognition of an un¬ 
certified adjustment is distinctly confined bo the Courb^ whose duty it 
is to 0 X 6 CQt 0 thd d 6 cr 60 /* SdctioQ 258 of tho Cod© (Act X of 1877), b* tor 
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diracting that an adjustment in satisfaction of a decree out of Court should 
be certified to the Court whose duty it is to execute the decree,” provides 
that DO satisfaction of a decree by such adjustment shall be recog* 
nized by such Court” unless the adjustment be certified as aforesaid. 
By ss. 35 and 36 of the amending Act XII of 1879 an entirely new s. 257 
A, was introduced, aod s. 258 was remodelled ; and those sections 
have been adopted in the present Code of 1882. Section 258, as 
amended, still provides for the adjustment being certified before the Court 
whose “ duty it is bo execute the decree,” but prohibits any Court from 
recognizing [12] the adjustment if not certified; and I think that when 
we look at the language of the present section, which is quite general, at 
the nature of the change whioh was effected in the language of the Code 
of 1877, and, lastly, at the manner in which the change was made, vtz., by 
an Act expressly passed to amend the Act of 1877, the irresistible 
conclusion is that the substitution of “ any Court ” for ‘‘ such C^urt ” was 
made advisedly by tbe Legislature with the intention of extending the 
prohibition to every Civil Court against recognizing an uncertified 
adjustment for the purpose for which it was intended, viz., as operating 
in satisfaction of a decree. 

It was said that as the section in question is found in a Code of Civil 
Procedure and in a chapter of that Code relating to execution of decrees, 
its operation, if nob confined bo Courts executing tbe decree, must be at 
least restricted to questions arising in execution of decrees, as in cases of 
suits brought for the administration of a judgment-debtor’s estate, or the 
winding up of a company where it would be necessary to determine whether 
tbe decree bad been satisfied ; and such would appear to have been tbe 
view taken by the Madras Court in Mallamma v. Venkappa (1) ; although 
the expression of it was not necessary for tbe decision. It appears to me, 
that we shall be giving better effect to the intention of the Legislature, 
which presumably must be taken to have been to discourage private 
arrangements out of Court, as tending to embarrass the execution of 
decrees, unless subsequently recorded in Court, by bolding that, upon the 
proper construction of tbe section, no Court can recognize an uncertified 
adjustment as operating in satisfaction of a decree for any juridical purpose 
whatever. If such was the intention, convenience certainly required that 
effect should be given to it on the occasion of passing the amending Act. 
Assuming this to be the correct view of the section, it follows that a suit 
will not lie to enforce an uncertified agreement of adjustment against tbe 
judgment-debtor ; the consideration for which is that it should operate in 
satisfaction of tbe decree, as there is in that case no consideration which 
the Court can recognize, and, therefore, no valid ooosideration for tbe 
[13] judgoaeDt-debtor s agreement. Id the present case the consideration 
for tbe defendaaf s promise to pay Rs. 9,956-1-6 by monthly instalments 
of Rs, 400 is clearly that it should operate in satisfaction of the decree 
the mortgage being intended as security for the performance of that 
promise ; and, therefore as tbe adjustment had not been certi6ed, the Divi¬ 
sion Court was right, in my opinion in refusing tbe plaintiff's claim for 
arrears of instalments, and their realization, in default of payment, from 
the sale of the mortgaged property. On tbe same ground I am of opinion 
that Pandurang Ramchaiidra v. Narayan (2) was rightly decided. 

Before concluding I think it right to refer to the class of cases re- 
presented by Gunarnani Dasi v, Prankishori Dasi (3) and ViraragkdVd 

(1) 8 M, 277. (2) 6 B. 300, (8) 5 B.L.R. 233. 
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V. SttWafta (1). Those deoUioDS remain, in my opinion, unaffected by 
the construction of s. 258 of the present Code, now contended for. 
Although no Civil Court can, in mv view of that section, recognize an 
uncertified payment as a legal satisfaction of a decree for the purpose of 
giving effect to it, the section does not preclude the Court from recogni¬ 
zing the payment out of Court as a fact, or the intention with which the 
payment was made, (as attributed by the Court to the parties in those 
oases,) viz., that the judgment-creditor should certify the payment to 
the Court, and so make it effectual in execution. Moreover, it is to bo 
remarked, that all such cases as the above, if the plaintiff’s statement 
be true, are cases of fraud; and the Courts, acting on the principle which 
has iofluepced Courts of eqair.y in England, in applying the statute of 
frauds, (see Lincoln v. Wright i2) and Haighv. Kaye (3),) will not, I 
apprehend, on any possible construction of the section, give effect to it so 
as to cover fraud. 

I am of opinion, therefore, that the decision in Patanlcar v. Devji (4) 
cannot be supported. 

The decree appealed from must, therefore, be confirmed with costs. 

West, J.—T concur. Section 258 of Act X of 1877 is thus express¬ 
ed :—“If the money is paid out of Court, or the decree is [141 otherwise 
adjusted to the satisfaction of the decree-holder, he shall certify the pay¬ 
ment or adjustment to the Court whose duty it is to execute the decree 
and no satisfaction of a decree, in part or in whole, by such payment or 
adjustment shall be recognized by sucb Court unless the navment or 
adjustment be certified as aforesaid.” By the amending Act, XIT of 1879. 
the duty of certifying any payment or adjustment of the decree is still 
cast on the decree-holder. The judgment-debtor, as under the earlier Act, 
may constrain the decree-holder to certify or adjust the payment; or 
adjustment. But* instead of the clause, “and no satisfaction. &c , shall be 
recognized by such Court, &o..” a new and different clause is enacted in 
these words:—“No such payment or adjustment shall be recognized by 
any Court, unless it has been certified as aforesaid.” 

The change from “ such Court”— i.e., the Court executing the decree 
—to “ any Court ” must have some significance. The High Court of 
Bombay has said it means that the alleged transaction bv way of payment 
or adjustment cannot be, in any way, recognized in any Court, not even in 
another, as the basis for a claim by either the decree-holder or the judg¬ 
ment-debtor. The other High Courts have held, though not without some 
reserve, that “anv Court,” means no more than any Court executing the 
decree— Sitaramv. Mahipalib)', Mallamma v. Venkappa(G) ; Ishan Ohunder 
Bandopadhya v. Indro Narain Gossami (7) ; Queen-Empress v. Bapuji 
Dayaram (8). According to them the change of phrase implies no 
substantial change of intention on the part of the Legislature. This seems 
very unlikely, and most unlikely in the case of an Act concerned chiefly 
with slight and careful modification of the Code it amends. Section 244 
(c) in its original form said merely that any questions arising between the 
parties, and relating to the execution of the decree, should be determined 
by the Court executing the decree. In its amended form it says:— 

Any.questions arising between the parties. 

and relating to the execution, discharge, or satisfaction of the decree 
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.shall be determined by order of the Court executing a decree 

and not by separate suit.” The change of expression emphasizes 
[16] the purpose of the Legislature to keep the execution of the decree, 
even when^rosely connected with other matters, wholly in the hands of 
the Court charged with it. It not unfrequently happens that a decree- 
holder has other claims against the judgment-debtor, besides that on which 
the decree has been obtained, and that a general settlement of all 
the claims is made by one comprehensive agreenoent. In such a case, or 
on the allegation of such a case, the execution of a decree might be indefini¬ 
tely suspended while suits in the same Court or in the other Courts were 
pending, but for the provision in question. By means of it the effect on 
the decree as a command to be executed of any arrangement whatever 
between the parties is brought within the sole cognizance of the Court 
charged with the execution. That a fresh agreement mav be made- 
absorbing. so to speak, the obligation under tbedecree—without anv contra¬ 
vention of the present law, is shown by Jhabar Mahomed v. Modan Sonahar 
(1). That, except so far as certified, it is not to have any effect on tbe 
execution of the decree, is shown by s. 258. That, exeept as recorded in 
the execution proceedings, it is not, as having affected the decretal obliga¬ 
tion, to be recognized in any proceeding whatever, either in the same Court, 
or in any other Court, follows from the last clause of s. 258 taken with 
cl. (c) of s. 244 

After s. 244 follow the sections which provide for the mode of execut¬ 
ing decrees. It is in the application of these that the questions arise which 
are contemplated by s. 244. Amongst them are those as to nayment and 
adjustment of the decree which form the subject of s. 258. A transaction 
may have been entered into by which the decree ought to be considered satis¬ 
fied wholly or in part. This may be the consideration for other terms of 
the transaction, yet the decision of any controversy as to the effect of tbe 
arrangement on the decree is strictly reserved to the Court charged with 
tbe execution of it. The policy of this exclusion of collateral litigation is 
manifest. In pursuance of the same policy, s. 258 requires the decree- 
holder to certify to the Court any payment or [46] adjustment of the 
decree as between himself and the judgment-debtor. In case of his 
default, the judgment-debtor may got the payment or adjustment placed 
to his credir.. For an application to this effect he is allowed but three 
weeks. After that time the execution will proceed as if no payment bad 
been made, or terms arranged. “ No such payment or adjustment shall 
be recognized unless it has been certified.” Thus complication and delay 
in the execution of the decree are reduced, as nearly as may be to a 
minimum; and questions of satisfaction and adjustment are kept within 
tbe sole cegnizance of the Court familiar with the case. What rights or 
obligations arise from transactions intended to operate on tbe decretal 
obligation, but abortive for that purpose, is not a matter that s. 258 
attempts to deal with. They are left to the operation of general principles ; 
the only modification directly introduced is the one intended to guard 
tbe execution of the decree, but this involves, in many cases, a different 
relation of the parties from what would have subsisted without it. 

The section, as it formerly stood, forbade tbe recognition of the 
payment or adjustment of tbe decree only by the Court executing it. But 
itis a common case that tbe contract by which a decree is adjusted must, 


(1) 11 C. 671, 
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in case of dispute as to its general terms, be submitted to the jurisdiction 
of a different Court from the one executing the decree. The valuation, for 
instance, of a suit brought on the new contract may be above Rs. 5,000, 
while the decree adjusted by the contract was in a suit of less than Rs. 5,000, 
and, therefore, within the jurisdiction both for judgment and execution of a 
lower Court. Such cases must be frequent under a minute division and 
distribution of authority according to different principles through which 
eight or nine jurisdictions may be in exercise side by side in a city like 
Poona. A new contract embracing a settlement of a decree, which when 
made would be subject to the jurisdiction of the Court executing the decree, 
may, when litigation arises out of it, be subject to a quite different jurisdic¬ 
tion in consequence of the establishment or the suppression of a Small 
Cause Court, of special powers being given to, or withdrawn from, a 
Subordinate Judge, or of £17] a change being made in his local jurisdiction. 
In the changes consequent on Act XIV ol 1869 the jurisdiction of several 
Courts in this Presidency was altered. It was ruled that the execution of 
their own decrees should not be affected by this change, but an adjust¬ 
ment by a contract for a sum above or below the pecuniary jurisdiction 
would necessarily, in case of dispute, be taken into a different Court. 
Now, if the adjustment of a decree, which the Court executing the decree 
is forbidden to recognize, may be recognized in another Court, it is plain 
that the intention of the Legislature must, in many cases, be defeated. In 
dealing with the claim on the composite contract placed before it the 
Court must, if it is allowed, take cognizince of the payment or adjustment 
with which the other narts of the transaction are closely connecied. In 
vain did tho law say that questions as to adjustment and satisfaction 
should be dealt with only by tho Court executing the decree so long as 
they could be re-opened under the cover of terms of fresh contracts in other 
Courts. The mischief is remedied by forbidding “ any Court ” to recognize 
an uncertiheii payment and adjustment. The acceptance of money, the 
engagement to take something or some promise in place of the right given 
by the decree, is to be treated by all Courts as non-existent, unless it has 
been certified, in the manner prescribed. The creditor who has not 
certified, may have acted dishonestly : tho judgment-debtor must have 
acted negligently. Whichever of them is the more to blame, the law 
re(u.se3 to their proposed action on the judgment-debt any recognition, as 
an element of a new right or obligation, of a claim or a defence. 

Tne importance of the construction of tho word *' any” consists in 
this, that if the non-recognition of an uncertified adjustment is incumbent 
on every Court, it cannot be meant to be confined to the proceedings in 
execution. It extends to other suits in which the adjustment may come 
in question, and, therefore, equally to such a suit brought, as in the 
present instance, even in the same Court. 

If it could be made out that tbo enforcement of s. 258 iu 
Its literal sense involved occasional hardship to persons, who through 
ignorance or carelessness had not secured themselves Ci8] against fraud 
by the means the section itself affords, that would not he an 
uncommon case. Omission to register or to use a proper stamp may 
equally cause irreparable injury. We cannot take the occasion::.! incon¬ 
venience as a ground for rejecting the plain construction, which aims at a 
general benefit. As was said by Lord Blackburn in Youva and Co. v. 
Mayor of Leamington (1) : ” It is not for this or any other Court to 
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decline to give effect to a clearly expressed statute, because it may lead 
to apparent hardship.” Apart from the decisions, the words in this 
instance are “ precise and unambiguous ’—The Sussex Peerage (1) ; 
Becke v. Smith (2) ; Price v. Woodhouse (3). The construction of them 
has been influenced by the judgments on the former law, which, on 
the face of it, was more limited in its operation. In an analogous case 
Sir G. Jessol said : It is the duty of the Court to find out what tbe Act 
of the Parliament under consideration means, and not to embarrass itself 
with previous decisions on former Acts when considering tbe construction 
of a plain statute framed in different words from the former ’*—Sack v. 
London Provident Building Society (4). This principle was expressly 
approved by Lord Selborne in Municipal Building Society v. Kent (5), 
and it seems to apply exactly to tbe present case. With such decisions 
before it as those in Nubo Kishen Mookerjee v. Debnath Boy Chowdhry (6) 
and Nujeem Mullick v. Er/an Mollak (7), which allowed the alleged 
adjustment of a decree to be the subject of a fresh suit and the ground of 
an injunction against executing tbe decree, the Legislature chose to enact 
that no question relating to discharge or satisfaction ” should be enter¬ 
tained by any Court but the one charged with execution in the execution 
proceedings ; and that no adjustment, except one duly certified and so 
placed beyond controversy, should be recognized by any Court. The 
obvious policy of the Legislature agrees perfectly with the changed ex¬ 
pression : its new wine ought not to be put into bhe old bottles. Were 
there any room for doubt, we are (in such a case) to Cl9] construe the 

language on an Act.in that sense that will best effectuate the obvious 

intention of the Legislature”—Lush, J., in The Queen v. Pearce (8). 

That such questions, as the one now before us, might arise under 
8 . 258 in its present shape, could not have escaped tbe consciousness of tbe 
Lflgislature in 1879. Similar eases had occurred before. As no express 
provision was made, it must have been supposed that no injustice nee 1 be 
done in dealing with such questions by reference to the terms of the 
section and to recognized general principles. Nor. in truth, could any 
clause be very easily framed that would embrace all the cases in which the 
recognition, in another suit or proceeding, of an alleged adjustment ought 
to be refused according to the principle of ss 244 and 258. This is tbe 
answer to such an objection as that taken in Iskan Chunder Bandopadhya 
V, Indro Narain Gossami (9), that the provision would have been more 
explicit had it been meant to extend beyond the Court executing the 
decree. Tbe specification of instanoes, according to Bacon’s aohorism, 
would have weakened tbe law for cases not enumerated. If a strict 
interpretation be put upon the words, general principles will enable us to 
deal with the logical coosequences in a vvay that will involve no injustice 
or general inconvenience. Ibis “ such payment or adjustment”—bha': is, 
the payment or adjustment of tbe decree as such—that every Court is 
forbidden to recognize, unless it has been cei'tified —Kanna Pisharodi 
V. Kombi Achen (10). Tbe mere passing of the money to tbe decree- 
holder, or the making of a promise by the debtor, it may reoognizs; and it 
may deal with the one or the other as resting on no consideration, and as, 
therefore, giving a right to relief to the judgment-debtor who has been 
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cheated or cajoled. From this point of view I think the decision in the 
Patankar's Case (1), dissented from by all the other High Courts, is not 
one that can be sustained. There the intended credit to the judgment- 
debtor had not been procured by the decree-holder, and, therefore, through 
his fraud or default there was an entire failure of the proposed consideration 
or legal cause for the payment. If paid under compulsion of legal 
[20] process, the money could not be recovered— Marriott v. Hampton (2), 
but such payment the Court was forbidden to recognize in the actual 
circumstances. It was clearly not intended to be a gift; and could be 
reooveiMd according to common principles— Marriott v. Hampton (2), 
notes; Lord Mansfield in Moses v. Montefiori. The Court being satisfied 
that the money had passed, but incapable of recognizing it as such pay¬ 
ment or adjustment, should have ordered it to be restored. The precedents 
were all in favour of this view. Section 206 of Act VIII of 1859 said that 
the Court— i.e., the Court executing the decree—should not recognize any 
adjustment not certified to it; yet, as is nointed out by Pbear, J., in Meer 
Mahomed Kazem Jowhurry v Khetoo Bebee (3), suits were constantly 
brought and entertained for the recovery of money paid, but not certified 
as paid to the Court executing the decree. If, then, a judgment-debtor has 
been imposed on by the decree-holder, and has omitted to apply to the 
Court within three weeks, he cannot indeed, stop the execution of the 
decree ; but he has just the same means, as before, for getting his money 
returned, or his engagement avoided. A similar view was expressed by 
Birdwood, J., as Judge of the Sadar Court in Sind, in Garni v. Gajgu 
Murghan and Chater Murghan on the 29th February 1884. The only 
difference is that, no matter where the judgment-debtor may have to sue, 
the payment and receipt, as on account of the decree having been left 
uncertified, cannot now be recognized by any Court as a defence to the claim 
for restitution. 

Suppose, again, that the judgment-debtor seeks to get a conveyance 
or an agreement set aside, because the decree-holder has not certified 
the partial satisfaction for which it was executed. The plaintiff cannot, 
in such a case, enforce the decree-holder’s promise after the lapse of twenty 
days ; but he may rest on the ground of a property obtained from him 
for no consideration, and, therefore, taken by the recipient with a resulting 
trust in his favour; or of the promise being void for the same 
reason. In either case the decree-holder is precluded from setting, up 
[21] the truth of the transaction ; because, as an adjustment actually 
made, it has not been certified, and as a promise on his part it cannot be 
enforced, and cannot form a valid consideration. Such an answer would 
indeed involve an avowal of fraud. Other more complex cases might be 
conceived ; butin all alike the decree-holder would be prevented from taking 
the benefit as a consideration of that whereof by bis wrongful omission 
the judgment-debtor had been deprived of the benefit as a release—Indian 
Contract Act IX of 1872, s. 24. 

In the case of a decree-holder seeking bo enforce a contract made by 
way of discharge or adjustment, of the decree, it is equally plain that, if 
he has not certified the adjustment, he has been guilty of an omission 
which may fairly be ascribed to fraud. Ha may certify whan ha will, 
and honce the fraudulent purpose may be presumed to continue until he 
does so. By assigning the decree to one, and the new contract by way of 
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adjustnadtit to another innocent purchaser, he may compel the ludg* 
menfc-debtor to pay twice over, unless the new contract, resting on 
an adjustment that the Court cannot recognize, is treated as an engage¬ 
ment without consideration, and, therefore, unenforceable — Indian 
Contract Act IX of 1872, s. 2 (d), (e), (g), (j). This is how the judgment- 
debtor’s bond was viewed in Pandurang Ramchandra Ghowghule v. 
Narayan (l). The adjustment, for which it was given, not having been 
certified, could not he recognized by the Court, or by any Court as having 
been made at all. The consideration for the engagement being thus no 
consideration no contract was created beween the parties—Indian Contract 
Act, s. 2 (g), (h), ss. 10, 28, 25. Nothing was done or promised to 
be done u.e., by a binding promise) by the plaintiff; and, in the language 
of the civil law, the obligation was null, being without any cause— per 
Couch, O.J., in Rustamji Ardesir Davar v. Ratavji Rustamji Wadia (2). 
The case now before us seems to be identical in principle with the one 
just referred to, but it shows the necessity of a strict intrepretation 
of s. 253 still more clearly. The original decree-holder has assigned 
to the present plaintiff ; but he might have assigned [82] the mortgage 
sued on, without assigning the decree. If the mortgage contract could 
be enforced while the adjustment it was to effect ^remained (as it does) 
uncertified, the decree could virtually be executed twice over, The remedy 
for this is found in adhering to the words of the law, refusing to recognize 
the adjustment, pronouncing the mortgage nudum pactum as not resting 
on any substantial consideration, and dismissing the claim. 

The sum of the matter seems to be this, that a decree-holder must 
not be allowed to rely on an uncertified payment or adjustment, as such, 
either to resist a return of the money he has received, or to ground a 
claim on a contract resting on the alleged adjustment ; and this rule, it is 
prescribed, shall be onfcvced, not only in the Court executing the decree, 
bub in any Court in which the nature of the payment or the reality of the 
adjustment may come into question. The judgment-debtor, on the other 
hand, though not left without relief against an unscrupulous creditor, is 
deprived of that form of it which he has fairly forfeited by his negligence, 
and which might, by collusion between him and the creditor, be made a 
means of defrauding a purchaser of the decree. 

In the present case the plaintiff, being assignee of a decree obtained 
by,a tliird oarty against the defendant, sues on a mortgage executed by 
the defendant as an adjustment of the decree. Ho has not certified this 
adjustment, nor has the original decree holder. Could the alleged adjustment 
be recognized by this Court, the mortgage would rest on a valid considera¬ 
tion; yet bbe decree could be executed in spite of it, because the adjustment 
has nob been certified. If the plaintiff is acting in good faith, he can certify 
the adjustment; if not, he may sell, perhaps may already have sold the 
decree to a purchaser for value, who could not, in any way, be prevented 
from enforcing it. To recognize the alleged adjustment, and give effect to 
the contract based on it would be to encourage fraud by a plain contra¬ 
vention of the terms of s. 258. 

The decree of the Court below ought, therefore, to be affirmed. 

F ARRAN. J.—In the argument before us, the mortgage sued unon 
was treated as an adjustment of bbe decree in suit No. 146 of [23] 
1883; and for the purpose of this judgment I shall treat it as suoh^ 
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That adjustmeDb was not certified to the Court, in pursuance of the pro¬ 
visions of s. ‘258 of the Code of Civil Procedure (XIV of 1882) ; and the 
question for our consideration is, whether, that adjustment being uncerti¬ 
fied, there is a good consideration for the covenant contained in the mortgage, 
and whether the mortgagee is entitled to a decree for the amount of the 
unpaid instalments. The answer to that question depends upon the pro¬ 
per construction to be placed unon the concluding para, of s. 258 of the 
Civil Procedure Code (Act XIV of 1882), which is as follows :—’* No such 
payment or adjustment shall be recognized by any Court, unless it has 
been certified as aforesaid.” Tbe payment or adjustment here referred to, 
is a payment or adjustment made out of Court. 

Three alternative constructions may be placed upon the words I have 
quoted, and they may be open to one of the following three interpreta¬ 
tions :— 

(1) No such payment or adjustment shall be recognized by any Court, 
for any purpose whatever; unless it has been certified to the Court. Such 
uncertified payments or adjustments shall be treated by the Courts as 
though they were not; as though they ware incapable of proof. 

(2) No such payment or adjustment shall Derecognized by any Court 
as a payment or adjustment of a decree, unless it has been certified to the 
Court. “Any Court” being construed to meau any Court called upon, 
whether in executing a decree or by separate suit, to recognize tlie pay¬ 
ment or adjustment as a payment or adjustment of a decree. This was 
the view taken by this Court in the case of Pandurang Ramchandra 
Chougule v. Narayan (1). 

(3) No such payment or adjustment shall be recognized by any Court 
concerned in execitlimg the decree, unless it has been certified to the Court. 
Any other Court, than the Court concerned in executing the decree, may 
recognize such payment or adjustment as, io effect, operative to satisfy the 
decree; though the Court executing the decree mav not look at it for that 
[24] purpose. This is the view taken by the High Court at Allahabad in 
Ramghulnm v. Janki Bai (2). 

In construing an Act of the Logislabure the primary object of the 
Court should bo to ascertain tbe intenbioc of the Legislature from the 
words they have used, construing them io their ordinary grammatical sense. 

It the words used are of a general character, and one sees that, by apply¬ 
ing the language to something which is within the mischief contemplated 
by the Act, it will produce manifest absurdity or inconvenience, then, 
according to the rule of construebion which is well known, it is the duty 
of the Court so to construe the general term as not to apply it to that 
which will have such a result”— per Cotton, L.J., in Yates v. The Queen (3). 

It must be remembered that, in construing a section, the language of 
Acts of Parliament is not always precisely accurate, and that words them¬ 
selves are often bub an imperfect vehicle of thought. When words, taken 
by themselves, are capable of a very wide and of a narrower construction, 
the question is, which construction it is more reasonable to suppose the 
Legislature intended, having regard to the subject-matter and the other 
provisions of the Act”— per Cave, J., in/it re Armstrong (4). See, too. the 
observations of Lord Selborne in Caledonian Railway Company v. North 
British Railway Company (5). Lastly, the language and provisions of 
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expired and repealed Acts on the same subject and the constructions which 
they have authoritatively received, are to be taken into consideration ; for 
it is presumed that the Legislature uses the same language in the same 
sense when dealing at different times with the same subject; and also that 

any change of language is some indication of a change of intention_ 

Maxwell on Statutes, p. 44. The presumption, however, that a change of 
language indicates a change of intention,ought not to have too great weight 
assigned to it— Ibid, p. 388. ” In this country it is not going too far to 

say that, just as a Court is bound to take notice of the alterations of the 
common law effected by statute, so also, for similar reasons, it is bound to 
take notice of the changes of the law by statutes which alter the specific 
provisions of earlier enactments in pari materia”—per [28] Mahmood, J., 
in Ajudhia Prasad v. Balmukund (1). It is necessary, therefore, to 
consider the abate of the law previous to the passing of Act XII of 1879, 
8 . 36, which has been, in the same words, re-enacted in Act XIV of 1882. 

B. 258. 

Act VIII of 1859, s. 206, provided that “ all monies payable under 
a decree shall be paid into the Court, whose duty it is to execute the 
decree, unless such Court, or the Court which passed the decree, shall 
otherwise direct. No adjustment of a decree, in part or in whole, shall 
be recognized by the Court, unless such adjustment bo made through the 
Court, or be certified to the Court by the person in whose favour the 
decree has been made, or to whom it has been transferred.” The plain and 
grammatical construction of that section was that ” the Court, ” which 
was precluded from recognizing the uncertified adjustment, was the Court 
whose duty it was to execute the decree, or the Court which passed the 
decree. The expression the Court,” in the latter portion of the section, 
had reference to the Court mentioned in the earlier portion of the section; 
and it would be a straining of the language to aoply the expression to 
any other Courts. The same statute contained an enactment, which, as 
redrawn in Act XX of 1861, s. 11, provided that “ all questions regarding 
the amount of any mesne profits, &c., as well as questions relating to sums 
alleged to have been paid in discharge or satisfaotiou of the decree or the 
like, and any other questions arising between the parties to the suit, in 
which the decree was passed, and relatin,'; to the execution of the decree, 
shall be determined by order of the Court executing the decree, and nob by 
separate suit, and the order passed by the Court shall be open to appeal.” 

Under these sections it was held, by a Full Bench of the Calcutta 
High Court, that where a judgment-debtor paid to the decree-holder a 
sum of money, by way of compromise, in full satisfaction of the decree, 
which the decree-holder failed tc certify to the Court, and the decree- 
holder alterwai'ds executed the decree for the full amount, the judgment- 
debtor could maintain a suit to recover the money so paid by way of 
compromise. [263 The grounds for the decision, as stated by Couch, 

C. J., were that the decree-holder, when he obliged the judgment-debtor 
to pay the amount of the decree in execution, became a trustee, for the 
judgment-debtor, of the money which had been previously paid by way 
of compromise— Gunamam Dasi v. Prankishori Dasi (2). 

It was, I think, doing somewhat of injustice to the common law to 
hold that it was not sufficiently flexible to meet such a case as the Court 
had before it, and to consider it necessary to fall back upon doctrines of 
equity jurisprudence to solve the difficulty; but, whether based upon 
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common law, or equitable principles, there can be no doubt, if I may say 
so without presumption, of the soundness and justice of the decision. In 
the same case it was held that s. 11 of Act XXIll of 1861 did not prevent 
the Court in a seoarate suit from taking cognizance of such a payment, 
inasmuch as the Court executing the decree was forbidden, bys. 206 of the 
Code of Civil Procedure from taking notice of payments not made through 
the Court or certified to the Court; and it could not be that s. 11 of Act 
XXIII of 1861 applied to payments of which the Court executing the 
decree by s. 206 was forbidden to take cognizance. Upon that case it is 
to be observed that the money paid in compromise of the decree was 
recovered by the payer, not because it was paid in compromise of the 
decree, but because it was in fact, not so paid, though the payer intended 
to pay it for that purpose. The plaintiff, in effect, said : “ I paid the 
mpney to the defendant, in order that he might apply it in discharging 
the decree. He has not done so ; therefore I am entitled to recover it.” 
The defendant, having executed the decree, was estopped from saying that 
he had received the money from the plaintiff in discharge of the decree. 
Not being allowed to make that allegation, be had no pretext for with¬ 
holding it from the plaintiff. The Court, in ordering that money to be 
repaid, clearly did not recognize an adjustment of tbe decree made out of 
Court and uncertified. Neither party alleged an adjustment. 

That case was followed in the Calcutta High Court in the case of 
Meet Mahomed v. Khetoo Bibee (l). In tbe Madras High Court 
[27] the Judges were divided in opinion upon a similar question—the 
majority of tbe Judges, sitting as a Full Bench, holding that such a suit 
was not maintainable, upon the ground that the first payment could not 
be recovered, because it was due under tbe decree ; and tbe second could 
not be recovered, because it was ordered'by the Court— Aruna Chella 
Pilai V. Appavu Pillai{2). The High Court of Bombay had, previously 
to the Full Bench decision of the Calcutta High Court above referred to, 
come to the same conclusion as that Full Bench— Gulawad v. Rahim- 
tulla (3). 

On the first of October, 1877, an Act (X of 1877) came into force to 
consolidate and amend tbe law of Civil Procedure. By its 258th section 
it is provided that “ if tbe money is paid out of Court, or the decree is 
otherwise adjusted to the satisfaction of the decree-holder, be shall certify 
the payment or adjustment to the Court whose duty it is to execute the 
decree ; and no satisfaction of a decree, in part or in whole, by such 
payment or adjustment shall be recognized by such Court, unless the 
payment or adjustment shall be certified as aforesaid.” Under that section 
any ambiguity, which may have been thought to exist in the expression 
the Court” used in s. 206 of the old Code, is removed, and the only 
Court, which is precluded from recognizing an uncertified adjustment, is 
the Court whose duty it is to execute the decree. 

While that section was in force, the Full Bench decision of tbe High 
Court at Calcutta in Gunamaiii Dasi v. Prankishori Dasi (4) was followed 
by all the High Courts in India, 

A Full Bench of the Madras High Court adonted in Viraraghava 
V. Subbakka (5) the view of the minority of the Judges in Ar 2 cna Chella 
Pillai \. Appavu PiUai{^). In the latter case the plaintiff had given 
certain grain to the defendant in satisfaction of the decree, and had 
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executed bis decree. The plaintiff sued for damages against the defend¬ 
ant, the decree-holder. Turoer,’ C. J., says : “ The suit now pending is 
not brought to recover money levied under a decree, nor is it a suit to 
recover money paid and accepted in satisfaction of a debt due. It is a suit 
[28] to recover damages for the breach of the implied promise to certify 
the payment to the Court, and thereby make it effectual in execution. The 
consideration, for which the delivery was made, has wholly failed, owing 
to the negligence or misconduct of the decree-holder.” That decision was 
not opposed to the wording of the Code as it then stood. The 
ratio decidendi of the Court certainly involved the recognition of the 
uncertified payment as a payment made in satisfaction of the decree. 
The more appropriate remedy of the plaintiff would. I think, have 
been a suit to reeover his grain or its value. There seems a difficulty 
in implying a promise. It was the law (see p. 258) which imposed a 
duty on the decree-holder to certify the payment, and not any implied 
promise made by him to his judgment-debtor. That ruling was followed 
in Musutti V. Shekharan (1). But the remedy sought there was the 
appropriate one. The Bombay High Court, under exactly similar circum¬ 
stances, in the case of DamZaia V. Ganesh (2) followed the Bengal Full 
Bench ruling and its own decision in Gidaiuad v. Rahimlulla (3). So did 
the Allahabad High Court in Shadi v. Ganga Sakai (4), and the Calcutta 
High Court in Gitni Khan v. Koonjo Behari (5) adhered to the previous 
decision of the Full Bench. By a consensus of opinion of all the High 
Courts it was, therefore, held, that where a judgment-creditor, without 
certifying, had received money or property, in satisfaction of a decree, from 
his judgment-debtor and then executed his decree, he was liable to restore 
the money or property so recovered in the first instance. The Madras 
High Court had gone further, and held that the decree-holder was liable, 
in damages, to his judgment-debtor for not certifying a payment made by 
the latter. This ruling, as I have pointed out, though it involved the 
recognition of an uncertified payment as a payment of the decree, was 
permissible upon the wording of the law as it then stood. 

That the provisions of the law, as to uncertified payments or adjust¬ 
ments of a decree, should not be made the instrument of fraud and oppre- 
sioD, and that a decree-holder should not be [29] allowed to retain what 
he ought not to have received, unless he intended to apply it in satisfaction 
of bis decree, is a proposition which is in accord with all principles of law 
and equity : and the giving of effect to it does not appear to me to be 
opposed to the intention of the Legislature, that questions arising in execu¬ 
tion of a decree should be decided by the Court executing the decree, and 
not by separate suit. It would require very clear and express terms to 
deprive the Courts of their jurisdiction bo adjudicate in cases of fraud of 
this nature. 

There was. however, before (.\ct XII of 1879) came into operation, 
another class of cases by which it was, in effect, held, that an uncertified 
adjustment of a decree out of Court, though it could not be recognized by 
the Court coucerned with the execution of the decree, yet might be 
recognized by the sa ne Court as an adjustment of its decree, if the 
jurisdiction of that Court were invoked by a separate suit. 1 refer to the 
cases of Nujcem M.i'Aick v. Erfan Mollah (6), where it was held 
that a suit to enforce a contract (uncertified) by which a dispute 
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was adjusted between a decree*holder and a judgment-debtor could 
be maintained ; ” to Nubo Kisken Mookerjee v. Debnath Boy (1) where 
an injunction was issued to restrain the judgment-creditor from executing 
his decree, on the ground of an uncertified adjustment: and to Dhuroni- 
dhur Sen v. The Agra Bank, Limited (2). These rulings were, I think, 
admissible under the wording of the law as it stood when they were passed; 
bat it appears to me to be an anomaly, that in one branch of its juris¬ 
diction a Court should be forbidden to recognize an uncertified adjustment 
of its decree, and that in another branch of its jurisdiction it should be 
permitted to recognize the same uncertified adjustment of the same decree 
and for the same purpose; that in the latter branch it should issue an in¬ 
junction, in effect, against itself in the former branch, and this, too, in 
the face of the declared expression of the will of the Legislature, that all 
questions between the parties to a suit relating to the execution of a decree 
shall be dealt wish by the Court executing the decree, and not by separate 
suit. The power of the Court C30] in each branch of its jurisdiction, to 
inquire into the alleged adjustment by the examination of witnesses is the 
same, and in each case its decision is open to appeal. I am unable to dis¬ 
cover any ground upon which the anomaly can be defended. It is oppo¬ 
sed alike to the wording and spirit of s. 56 of the Specific Relief Act I 
of 1877. 

Such was the state of the law when Act XII of 1879 was passed 
with the declared intention of amending the Code oi Civil Procedure ; its 
s. 258 is marginally noted as “ amendment of s. 258 " of the Code of 
1877; and provides that no such payment or adjustment out of Court 
shall be recognized by any Court, unless it has been certified. Applying 
to this enactment the principles of construction which I have referred to, 
I think it would be straining its language, and would he imputing the 
Legislature a desire to work injustice, if it were held that it deprived 
the Courts of their power to give relief to a judgment-debtor, who. after 
having paid money out of Court to his decree-holder, is compelled 
by the latter to pay over again in execution process. If the Legislature had 
intended bo override that consensus of decision to which I have referred, 
it would, I think, have used clearer and more apt terms. The payment 
itself would, in that ease, have been declared to be void, incapable of proof, 
or, possibly, illegal. Tbe decision in Poromanand v. Rh&poo (3) is in 
accordance with this view. That case follows the cases of Sitaram v. 
Makipal (.4) and Ishan Chunder v. Indro Narain (5), but is opposed to the 
ruling of this Court in Patankar v. Devji (6). The ruling in the latter 
case cannot, I think, be supported. There was no argument addressed to 
the Court which decided it, and the learned .Judges would seem not to 
have given sufficient weight to tbe word “such, ” nreceding the word 
payment. What the Courts are forbidden to recognize, is the payment 
of the decree, not the fact that a certain number of rupees passed from 
the hands of the judgment-debtor to those of tbe decree-holder. The first 
alternative construction of s. 258, which I have suggested, must there¬ 
fore, I think, be rejected. 

[31] Notwithstanding tbe groat weight of authority by which the 
words any Court” are construed to mean “any Court executing 
the decree,” I am unable to convince myself that the marked change of 
anguage in s. 258, adopted in 1879, is not to have full effect given to it. 
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Itbinktbe correct view of tbe change of language was taken by this 
Court in tbe case of Pandvrang Ramchandra v. Narayan (1). That 
change, so interpreted, has tbe effect of removing the anomaly I have 
pointed out as existing until the section now under consideration was 
enacted. It is in accordance with the grammatical sense of the words 
used, and gives full effect to tbe intention of the Legislature, as expressed 
in s. 244. I find it impossible to convince myself that,when the Legis¬ 
lature says that any question, arising between the parties to a suit 
relating to the execution, discharge, or satisfaction of a decree, shall bo 
determined by the Court executing the decree and not by separate suit, 
it means, that tbe fact and validity of uncertified adjustments of decrees 
shall be inquired fnto in a separate suit and that too, after the words in 
tbe section have been removed, which alone enabled the Courts to 
hold that such construction was not opposed to tbe declared intentioir 
of the Legislature. 

Tbe reasons assigned by the Judges, who have decided that “ any 
Court," in s. 258. means any Court executing a decree, remain to be 
considered. In Sitaram v. Mahipal (2), Straight, J., says : ‘‘ Tbe words 

'any Court’ in tbe last para, of s. 258 have reference to proceedings in 
execution, and refer to the Court or Courts executing a decree. They have 
DO application to a Civil Court entertaining a separate suit asking for 
specific and legitimate relief of the character now prosecuted by the plain¬ 
tiffs—appellants." The actual decision in that case was that a decree- 
holder, who had assigned such decree to his judgmeut-debtor, could not 
execute it after such assignment. The decision is reconciliable with the 
broader view of the section, and no reason is assigned for limiting it in 
the manner suggested in the judgment. In Ishan Chunder v. Indrc 
Narain (3). the defendant A, had obtained [32] a decree against B for 
Ks. 112, and. in consideration of Bs. 25, agreed to release B from all 
liability under tbe decree. The payment was not certified, and A after¬ 
wards, in execution of his decree, attached and sold, and himself became tbe 
purchaser of certain property of B. Afterwards B sued to set aside the 
sale and to recover the property from A. It was held that the suit would 
lie. The Full Bench decision in Gunamani Dasi v. Prankishore Dasi (4) 
was referred to, which would have been an authority on all fours had B 
sought to recover Ra. 25 from A., but was hardly an authority which 
could be deemed to support the actual decision. The learned Judges say : 
" Nor do we think that the terms of tbe last sentence of s. 258 have 
altered tbe law as then expounded ’’ (in the Full Bench decision). “ No 
doubt it has been declared that ‘ no such payment or adjustment shall be 
recognized by any Court unless it has been certified ’ according to s. 258 ; 
but, in our opinion, this refers to any Court of execution, either the Court 
which itself passed tbe decree and is executing it, or any Court to which 
the decree may have been transferred for purposes of execution. It seems 
to us that whenever the Legislature has intended that any matter shall 
not be re-opened in any subsequent suit or proceeding, it has indicated 
that intention by more definite terms, by either declaring that no subse¬ 
quent suit shall lie, or that the particular order shall be final. The 
learned Judges, Prinsep and Wilson, JJ., do not refer to s. 244, or remark 
that an order passed under that section is open to appeal. The action 
before them was, in effect, an action to set aside the execution proceed¬ 
ings. They do not give any reasons for holding that that course was open 
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to them, or for limiting the words “ any Court ” to any Court executing 
the decree. The learned Judges, Field and O’Kinealy, JJ., who decided 
Poromanand v. Khepoo Paramamic (1) decline to put uuon the words ” any 
Court ” the limited meaning assigned to them in the two cases last 
referred to. 

The Full Bench decision of the Madras High Court in Mallamma v. 
Venkcippa (2) demands the most careful consideration. It was there 
hold, that s. 258 of the Code of 1882 does not £33] debar a suit for 
damages for a breach of a contract to certify the adjustment of a decree. 
Undoubtedly, the granting of relief, in this particular form, to the defrau¬ 
ded judgment-debtor involves tUe recognition, by the Court, of the uncerti¬ 
fied adjustment. The judgment of the Court places a suit for the recovery 
of the money paid in discharge of a decree in the first instance, and not 
certified, in the same category as a suit for the recovery of damages for the 
breach of a so-called ioiplied promise to certify an unoeitified payment or 
adjustment. The former, however, does not involve, while the latter does 
involve, the recognition, by the Court, of the uncertified payment or adjust¬ 
ment as payment or adjustment discharging the decree. A promise founded 
upon consideration, whether it be implied, or whether it be expressed, not to 
execute a decree, is, in fact, an adjustment of the decree. The giving 
effect to such a promise, is a recognition of the adjustment. If such 
promise can support an action for damages, I see no reason why it should 
not equally support a suit for its specific performance, or why an injunction 
should not be obtained upon it, prohibiting the promisor from acting in 
violation of its terms. If such promise were certified to the Court, 
the Court could no longer execute the decree. The decree would be 
legally adjusted. Were the words '* or damages for breach of the contract 
to certify” omitted from the sixth para, of the judgment in this case, I 
should unhesitatingly adopt the reasoning containing in those paras. The 
Judges were pressed by the use, by the Legislature, of the expression any 
Court,” and have suggested an explanation of it; the objection to that 
explanation is that it still limits the meaning of the unlimited expression. 
They have not, I think, met the difficulty that, when a Court gives effect 
to a contract to certify an adjustment, it does, in fact, recognize the 
adjustment. It is otherwise when the Court recognizes the act of paying 
money, or making over property, aud does not recognize its result—the 
satisfaction of an obligation. Ic does not, in such cases, recognize such 
payment, or adjustment, as the section contemplates. 

All the decisions I have mentioned, since the passing of Act XII of 
1879. (and I believe they are all the cases upon the subject, except th<> case 
of Pandurano Bamchandra v. Naraijan (3) are cases [34] in which the 
judgment-debtor has been compalled to pay twice over: and in all of 
them relief coull have been afforded to them in accordance with the 
decision of the Full Bench of the Calcutta High Court in Gunamani Dasi 
v. Prankishore Dasi (4), without limiting the words “ any Court” to the 
Court executing the decree.” though in some such cases the relief actually 
given could not have been afforded consistently with the broader construct¬ 
ion I put upon the words, and notably the case of Ishan Chunder Ban- 
dopadhya v. Indro Narain Gossami (5). I now consider the cases, like 
the present, in which the decree holder seeks to enforce the adjustment 
of a decree which he has himself omitted to certify to the Court. Upon 


(l) 10 C. 354. (2) 8 M. 277. (3) 8 B. 300. 

(4) 5 B. L.R. 223. (5J 9 C. 788. 
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suchdecree-holder the law imposes tha obllgabioa of cerfcifving his adjust¬ 
ment to the Court.. Section 258 enacts that the decree-holder shall 
certify such payment or adjustment to the Court, and that no Court 
shall recognize such payment or adjustment, unless it has been certified 
as aforesaid. If, disregarding or construing away, these words, this Court, 
in a case like the present, uncomplicated by asaignment. passes a decree in 
favour of the plaintiff upon his mortgage, and, for that purpose, recognizes 
the uncertified adjustment as a good consideration for that mortgage,, 
and the plaintiff afterwards applies to this Court for execution of bis 
original decree, the Court cannot refuse to grant him such execution 
without recognizing the uncertified adjustment. If it grant such execution, 
it will Itself twice knowingly compel satisfaction of its own decree. I 
asked how this result Was to be avoided; and I was told it could 
be avoided by a third suit brought by the judgment-debtor to prohibit 
the decree-bolder by injunction from executing his decree. The process 
seems round about. But what if the judgment-debtor does not file 
such a suit? The judgment-debtor is to be placed in this predicament, 
because bis do-iree*holder omits to certify the adjustment, On the latter 
there is no hardship. He can certify the adjustment if he has nob already 
done so. just before he files his suit, and that after any lapse of time- see 
Fakir Chund Bose v. Miidan Ghose (1). 

A plaintiff, who can certify, if he pleases, and files a suit, like the 
present, without certifying, can presumbaly only do so for the 
[35] purpose of oppression. Is this Court to assist him ? Unless compelled 
by the most cogent arguments, I should feel reluctant bo do so. 

The arguments pressed upon us are those by which the decision in 
Sanif/hulaviy. Janki liai (2) are supported. Mahinood J., after referring 
to the meaning attached by the learned Judge who decided Sitaram v. 
MdhijXil (3) to ths oxprossion any Court'*, sd^ys, aod I tbiok corrsotly, 
that the ratio decidendi upon which the Full Bench ruling in Guua'/naui 
Dasi V. Prankishori Dasi (4) proceeds, is still applicable under the present 
Code. He then proceeds to say that the section in question occurs in a 
Code regulating Civil Procedure, in a chapter which relates to the exe¬ 
cution of decrees, and the only object it can have in view is to remove 
the inconvenience which would otherwise arise in connection with the 
execution of decrees in cases in which adjustment out of Court is pleaded. 
Beyond this it seems ethe section can have no effect.” This reasoning 
does not seem to me to be conclusive. If it were intended, as I think 
it is intended, that uncertified adjustments of decrees should not be 
recognized as adjustments of such decrees, either by the Court executing 
such decrees, or by a Court whose aid is invoked in a separate suit, where 
would one expect to find the intention of the Legislature expressed, except 
in a Code regulating civil procedure, and in a chapter oi that Code relating 
to the execution of decrees ? If the plain grammatical oonstrncfcion 
of s. 268 is to be disregarded, and the expression of the will of the 
Legislature, in s. 244 of the Code, is to be set aside, and if uncertified 
adjustments are to be treated by all Courts, except the Court concerned 
in executing them, as valid and binding adjustments, then I am free 
to admit that the general contract law is applicable to such adjust¬ 
ments, and that the adjustment of a decree, though uncertified, is a good 
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consideration for a promise not to execute the decree. Under these circum¬ 
stances, however, the removal of the last clause of s. 258 from the 
statute book would seem advisable, if multiplicity of suits is regarded as an 
evil. If, on the other hand, s. 258 is to be read in its grammatical sense, and 
if due effect be given to the declared expression of the will of the Legislature 
[36] contained in s. 244 of the Code, and if the Indian Courts are debarred 
from recognizing uncertified adjustments of decrees as such, then a pro¬ 
mise founded on, or having for its consideration, an uncertified adjustment 
of a decree, is void under s. 25 of the Contract Act, IX of 1872 , and the 
agreement itself, being one not enforceable by law, comes within the 
definition of void agreements, contained in s. 2, els. (c) and (p) of the 
same Act. The Legislature in framing the Civil Procedure Code, as it 
has done, has not either amended or modified the Indian Contract Act, 
but has simply added one more agreement to the existing roll of unenforc- 
able contracts. I may add that it seems to me to be immaterial whether 
the uncertified consideration, moving from the judgment-debtor, for a 
promise on the part of the decree-holder not to execute a decree, be 
money or property presently handed over to the decree-holder, or be a 
promise to pay or do something in the future, the agreemonb in either 
case is an adjustment of a decree, and until certified can give birth to no 
enforceable obligation. 

The view of the law, expressed in the case to which I have last 
referred, has been apparently acquiesced in by Garth, C. T., and Ghose, J., 
in Jhabar Mahomed v. Modan Sonahar (1). The case was not argued, and 
no reasons ai *0 given for the decision. On the other hand, in a case upon 
all fours with the present —Pandurang Bamchandra v. Narayan (2)—the 
Chief Justice and Mr. Justice Kemball decided that the holder of a bond, 
given in satisfaction of a decree, could not sue upon it without certifying 
its execution to the Court. That case, in my opinion, has been correctly 
decided ; and, therefore, I think that the second alternative construction of 
8 . 258, noted above, is the construction which ought to prevail. 

I should have been willing to have subordinated my own opinion to 
the view expressed by the several Judges presiding in the other Fligh Courts, 
though I have not been convinced by the reasons they have given ; but as 
my views accord with the decision of the Chief Justice and with the opi¬ 
nion expressed by Mr. Justice West, the more proper course is to abide 
by them, leaving it to the [37] Legislature, if we have not correctly 
interpreted its intention to insert limiting words in the section in question. 

Attorneys for the appellants :—Messrs. Tyabji and Dayabhai. 

Attorneys for the respondents ;—Messrs. More, Conroy and Brown. 
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APPELLATE CIVIL. 

Before Mr. Justice West and 'Mr. Justice Birdtoood. 


Jagabhai Laldbhai {Original Defendant) Appellant v. Vubhukandas 
Jagjivandas and another {Original Plaintiffs), Respondents.^ 

[30th June, 1886.J 

Hindu Law—Joint family —Decree against the father alone—Attachnunt of family pro¬ 
perty in execution of such decree —Son’s interest in the family property when bound 
by decree against the father or by a sale effected by the father—Civil Procedure Code 
(Acl XIV of 18S2), s. 266. 

Where, in a joiab Hindu (amtly,tbe father disposes o( farniW property,the son's 
interest is bound, unless the son can show, in proceedings taken for that purpose, 
that the disposal of the property by his father was made under ciroumstanees 
which deprived bis father of his disposing pov/er. So, also, where family property 
is sold uuder proceedings taken against the fatheralone. the son’s interest is 
bound, unless the son can show that the sale was on account of an obligation to 
wbioh he was not subject. 

The father is, in (net, the representative of the family both in transactions 
and in suits, subject only to the right of the sons to prevent an entire dissipation 
of the estate by particular instances of wrong-doing on the father's part. 

[Appr., 14 B. 320 (326); 20 B. 385; R.. 28 A. 508=3 A. L. J. 274 = 26 A. W. N. 
117 ; 12 B, 431 (436) : 23 B. 383=6 Bom. L.R. 344 ; 36 B. 68 (74) = 13 Bom.L.R. 
1161 = 12 lod. Gas. 949; 27 C. 724 = 4 C. W. N. 701; 34 C. 642-5 0. D. J. 491 = 11 
C. W. N- 593 = 2 M. L. T. 207; 11 M. 64; 19 M. 174; 26 M. 214; 4 Bom. L. R. 687; 
8 0. W. N. 84.3 (857); 7 Ind. Gas. 584=4 S. L. R. 2; D., 5 C. L. J. 80 = 11 0. W. 
N. 163 ; 27 M. L :J. 112=24 Ind. Gas. 474.] 

Second appeal from the decision of E. M. H. Fulton, Acting 
District Judge of Surat, reversing the decree of Khan Bahadur B. E. 
Modi. First Class Subordinate Judge of Surat. 

The defendant, Jagabhai Lalubhai, obtained a money decree against 
Jagjivandas Dayaram and Dayabbai Dayaram. The two judgment- 
debtors were brothers living in union and doing joint business. Both 
were in possession of family property as managing members of a joint 
Hindu family. They had firms at Surat and Baroda, in which they were 
jointly interested. The business of the firms was the family business, 
and the dealings with the defendant, which gave rise to this suit, took 
place in the course of this business. In oKecution of the decree obtained 
by the defendant, [38] certain ancestral property of the judgment-debtors 
was attached. The plaintiffs in this suit were the sods of Jagiivapdas, 
and they sought to raise the attachment, on the ground that their father, 
Jagjivandas, having died before the attachment, bis interest in the 
property was extinguished, and was not liable, in the hands of his sons, 
to satisfy his personal debts. They further alleged that those debts had 
nob been incurred for the benefit of the family. These objections having 
bean disallowed in the summary procee Jings, the plaintiffs brought the 
present suit bo have their shares in the property declared exempt from 
attachment and sale in execution of the defendant's decree against their 
father. 

Tne Court of first instance, following the Privy Council rulings in 
Girdhnri Lall v. Konto Lali (1) and Snraj Bansi Koer v. Shiv Prasad 
Sing (2), dismissed the plaintiffs’ suit, boldine.that as the debt in respect 

* Second Appeal, No. 539 of 1884. 

(1) 1 I.A, 321. (2) 6 I,A. 88. 
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of which the decree was obtained was not alleged or proved to have been 
contracted for any immoral or illegal purpose, the plaintiffs ware bound to 
satisfy it out of the ancestral property in their hands. 

On appeal the District Judge raised the following issue 

“ Can the decree against Jagjivandas be executed against the plaint- 
ifis’ shares in the family property ?” 

On this issue he recorded his finding as follows :— 

*' The judgment-creditors have obtained a simple money decree against 
the plaintiffs’ father alone, and in execution have attached the ancestral 
property. This suit has been instituted to obtain a declaration that the 
plaintiffs’ shares are not liable to attachment and sale. I agree with tlie 
Subordinate Judge in considering that the debt is one not contracted for 
immoral or illegal purnoses, and it is one for which the sons might, by a 
proper procedure, have been made responsible to the extent, at any rate, 
of the family property. The only question, therefore, for consideration is, 
whether their shares can be attached and sold in execution of a money- 
decree, against their father, obtained in a suit to which they were not 
made parties. The learned Subordinate Judge has collected most of the 
numerous authorities on this subject, but I regret that I am unable to 
concur in the conclusion at which he has arrive!. The latest decisions on 
the question are those of Hordey Na^ciiu v. Rudey Perkash (1) and Dhikdji 
v. Yashvaiitrav (2). In the former case a simple money decree had been 
obtained, and, in delivering the iudgmentof the Privy Council, Sir Richard 
Couch said: ‘ The attachment being by an order probibibiog the defendant 
from alienating the property, it purported [39] to be, as it must have been, 
an attachment of the entire eight annas ; but what was attached and sub¬ 
sequently sold really was the right, title, and interest of the father, against 
whom the decree has been obtained, in the eight annas t and it is clear, 
from the terms of the sale certificate, that this is what was sold and pur¬ 
chased by the appellant.’ This case has been followed by the Bombay 
High Court in Bhikaji v. Yashvantrav (2). It was objected that both 
these cases were against purchasers, who, of course, could not buy more 
than what had been put up for sale, namely, the right, title, and interest 
of the judgment-debtor; but, I think, the judgment of the Privy Council, 
at any rate, rests on a somewhat broader basis than the hypothesis that, 
by mistake, merely the right, title, and interest of the judgment-debtor 
was sold, when the right, title, and interest of the family might have 
been sold. No doubt in the case of Suyctj Bansi v. Shiv Prasad (3.1 the 
Privy Council, as pointed out by Mr. Justice Latham in Fakirchand v. 
Motichand (4). has ruled that‘ where joint ancestral property has passed 
out of a joint family, either under a conveyance executed by a father in 
consideration of antecedent debt, or under a sale in execution of a decree 
to pay father’s debts, his sons, by reason of their duty to pay their 
father’s debts, cannot recover that property ...but this ruling doss not 
help us much to decide under what circumstances a sale of the whole 
property can take place in execution of a decree to pay father’s debts. 
The decisions in Girdhari Lai's Case and Suraj Bansi Koer’s Case show 
that where a father has mortgaged property, it can be sold, although the sons 
have not been made parties to the suit; but this seems to rest on the con¬ 
sideration that the father had a legal right, under certain circumstances, to 


(1) 10 C. 6Q6. (2) Printed Judgments for 1884, p. 126, 

(3) 6 I. A. 88. (4) 7 B. 441. 
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cbAi'gB the propei’ty, aod that the sods wereowoers of shares which weresub* 
ject to that charge. Here, however, the father has not charged tbe pro* 
perty, and there does Dot seem to be any decision of the Privy Council which 
favours tbe view, that, under such circumstances, anything more than the 
right, title, and interest of the father can be sold in execution of a decree 
in a suit to which tbe sons are not parties. Looking to s. 266 of the Civil 
Procedure Code, I find a list of tbe property liable to attachment and sale 
in execution of a decree, and it includes all saleable property, moveable or 
imtnoveable, belonging to the judgment-debtor, or over which, or the 
profits of which, he has a disposing power which he may exercise for his 
own benefit. This list must be considered exhaustive, as tbe Courts have 
clearly no right to attach property, unless some authority for their doing so 
can be found in the Civil Procedure Code; and there is no other section 
authorizing a Court to attach property not mentioned in s. 266 in execution 
of a decree. Now, it can certainly not be said that the sons ’ shares in 
ancestral property belong to the father, and it can hardly be said that he 
has over such shares a disposing power which he may exercise for his own 
benefit. He can dispose of those shares in payment of certain antecedent 
debts, and such disposal may, doubtless, be beneficial to him in so far as 
it frees from liabilicy, but I do not thick that it can bo said that he can 
dispose of those shares for his own benefit without putting a very forced 
meaning on these words. I have examined all the decisions referred to 
by tbe Subordinate Judge, and also the cases reported in Ponnappa, 
Pillfd V. Pappuyayyangar (1) and Muttayan Chetti v. Zamindar 
£40] of Sioagiri (2). In the former of these Madras cases Turner, O.J., 
points out that there are subscantial differences between a sale under 
a money decree and a sale under a decree ordering a sale to enter a 
mortgage. Where a Court orders an absolute sale to enforce a mort* 
gage, it professes to sell whatever interest the mortgagor was, under 
any circumstances, competent to create, and intended to create at the 
time of the mortgage. Where a Court orders a sale in execution of a 
money-decree, it professes to sell whatever interest in the property would, 
under any circumstances, be available to creditors at the date of the 
attachment. As pointed out above, tbe property available to creditors at 
the date of the attachment is the property belonging to the judgment- 
debtor, and the pi'operty over which he has a disposing newer which 
be may exercise for bis own benefit. 

It is, of course, with great hesitation that I have arrived at tbe 
conclusion, that a son's share in ancestral property cannot be attached in 
execution of a money-decree obtained against tbe father alone. I am 
aware that a contrary decision was arrived at in Calcutta (Samdut Singh 
V. Mahender (3). but its effect seems somewhat weakened by the pre¬ 
vious decision of the same Bench on p. 389, which it is diflBcult to 
reconcile with the recent decision of oho Privy Council in Hurdey Narain's 
Case. Possibly, both decisions would have been modified bad the 
decision in Hurdey Narain’s Case been published before they were issued. 
Under any other circumstances it would have been impossible for me to 
depart from such a very clear ruling {Ramdut Singh v. Mahender (4); 
but,o considering the subsequent decision of the Privy Council, the 
Calcutta case cannot be held to dispose of the question. In Jettyapa v. 
La.rinxaya (5) the decision was given by Sargent. O.J., and Melvill, .T., 

(1) 4 M. 1. (2) 6M. 1. (3) 9 C. 452. 

(4) On tbe other band, see Bam'phul Sing v. Deg Navain Singh, 8 C 617. 

(5) Printed Judgments (or 1883, p. 87. 
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and tbeir Lordships remarked: ‘ Now, assuming that other property 
than that of the father himself could be attached in execution of a money 
decree against him, which may well be doubted having regard to the 
decision in DeendyaVs Case (1) &o.;' and I think it likely that the doubt 
here expressed would have been still stronger had the decision in Hurdey 
Narain’s Case been then in existence. ” 

For these reasons the District Judge held, reversing the decree of 
the first Court, that the plaintiff’s shares in the family property were not 
liable to attachment and sale in execution of the decree against Jagjivan. 
From this decision the defendant appealed to the High Court. 
Maneksha Jehanghirsha, for the appellant, referred to Naiioini 
Babuasinv. Modhun Moh7m (1). 

There was no appearance for the respondents. 


JUDGMENT. 


West, J. :—The extremely well-reasoned judgment of the Dis¬ 
trict Judge is supported, apparently, by that of the Judicial [41] 
Committee in HziTdey Narain’s Case {2). But that judgment has, in its 
turn, been qualified by the recent decision in Nanomi Babuasin v. Modhun 
Mohni (1). By this, the father’s disposition of the family estate, or a 
disposal of it under proceedings taken against the father alone, is made to 
affect the son’s as well as the father’s interest, except so far as the son can 
establish, in a proceeding taken for that purpose, that the voluntary 
disposal was made under circumstances which deprived the father of the 
disposing power, or that the enforced disposal was on account of an obliga¬ 
tion to which the son was not subject. The father, in fact, is made the 
representative of the family, both in traosactions and suits, subject only to 
the right of the sons bo prevent an entire dissipation of the estate by 
particular instances of wrong-doing on the father’s part. 

The District Judge has relied on s. 26G of the Code of Civil Procedure, 

which says that the property subject to attachment must be such as the 

judgment-debtor could dispose of for his own benefit. This is the direction, 

DO doubt: but it does no more than state a general principle, which, thougli 

the section is not referred to. must have been present to the minds of the 

Judicial Committee. Their Lordships thought probably that the father 

could dispose of the family estate for his own benefit, at least prima facie, 

and subject only to the rights on which the sons could I’ely in particular 
esses. 


In the present instance, the father was really sued as the bead of a 
firm. It seems that the debt was one for which the sons would be liable. 
In their suit to establish their title, as against the attachment, they 
have had an opportunity of proving all in favour of their own exemption 
which they could have urged bad they been joined as defendants. Thus, 
no injustice is done in declaring their shares answerable, equally with 
^ eir father s, for the common debt, although this has been established 
in a suit against the father alone. 

The decree of the District Court is reversed, and that of the Subor¬ 
dinate Judge restored, with costs throughout on the respondents. 


Decree reversed. 
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[42] APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr, Justice 

Nanabhai Haridas. 

Sakharamshet and another (Original Defendants), Appellants 
i'. Sitaramshet iOrif/inai Plaintiff), Respondent.* 

[30bh June, 1886.j 

Hindu law—Purchaser at a sale in execmion of a decree directing sale of the whole right, 
title, and interest oj grandfather—Assignment by grandsons of the same property 
subsequently to s^tch sale, effect of. 

In 1856, Sidsbefc mortgaged certain ancestral property to the first defendant 
for a term of nine years, lo 1864, Sadsbet being then dead, the defendant sued 
Bagbo. tbe son of Sadsbet, to recover tbe money debt, and obtained a decree 
against tbe estate of tbe deceased- Tbe land in quesoion was thereupon attached 
and sold on tbe 13th August, 1673. subject to defendant’s mortgage lien, and 
was purchased for tbe defendant by bis cousin. The certificate of sale was drawn 
up in accordance with tbe decree, and recited that the purchaser bought the 
whole right, title, and interest of Sadsbet. On the 3rd August, 161^2, the plaint- 
ifi purchased, from Bagho's sons, tbe share of Bagbo in Sadshet’s estate. The 
plaintiff sued the defendant to redeem the property. The Court of first instance 
rejected his claim. On appeal, the lower appellate Court reversed that decree, 
and remanded the case for retrial. Ajainst this order of remand, tbe defendant 
appealed to tbe High Court. 

iJefd, restoring tbe decree of tbe Court of first instauce, that the language of 
the decree showed that the intention was to make the land itself liable for the 
debt and not merely Sadsbet's interest. By his purchase tbe defendant was to 
be regarded as having bargained for, and purchased tbe entire intereet in tbe 
land. 

iVano>ni Babuasinv. Modhun Mohun (1) followed. 

This was an appeal from an order passed by E. T. Candy, Acting 
Judge of Ratnagiri, in appeal No. 368 of 1884. 

The property in dispute, coDsisbing of land and a house, was the 
ancestral property of one Sadsbet, who, in 1858, mortgaged it with posses¬ 
sion, to the first defendant for a loan of Rs. 43, of which Rs. 18 were to 
be payable as a simple money debt by instalments, tbe remainder being 
advanced on the security of the property for a term of nine years. 

In 18G4, the first defendant sued Ragbo, the son of Sadsbet, as bis 
representative—Sadsbet being then dead —to recover the sum [43] of Rs. 18 
with interest. On tbe 12th July, 1865, he obtained a decree against tbe 
estate of tbe deceased for the amount due, with interest and costs. 

In execution of this decree the property was put up to sale, subject 
to the first defendant’s mortgage lien, and was purchased, for the first 
defendant, by his cousin. 

The certificate of sale, after describing the property, expressly stated 
that the ** whole of the right, title, and interest therein of Sadshet ’ was 
sold to the purchaser. 

On the 3rd August, 1882, the plaintiff purchased, under a registered 
deed, Ragho’s share in the said property from the two sons of Ragho and 
his widow—Ragho being then dead. 

Tbe plaintiff brought the present suit, as assignee of the sons of 
Ragbo. to redeem tbe whole property. 

* Appeal No. 8 o( 1885 from order. 

(1) 13 C. 21. 
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The defendants contended {inter alia) that by the sale, in execution 
of their decree against Sad-ihet. the whole interest of Sadshet was sold, 
and that no interest in the property remained in his grandsons, the 
assignors of the plaintiff. 

The Court of first instince rejected the plaintiff’s claim. 

The plaintiff appealed to the District Judge, who reversed the lower 
Court’s decree, and made an order remanding the case for retrial. 

From this order the defendants preferred an appeal to the High Court. 

Mahadev Chimnaji Apte, for the appellants :—The decree against 
Sadshet directed the sale of his entire right, title, and interest in the property, 
and the appellant bougnt the whole, leaving nothing for the son or grand¬ 
son : see Nanomi v. Modhnn Mohun (1). According to this 

ruling, the defendant must be taken to have bargained for and purchased 
the entire estate. 

Yashvant Vasndev Athlye, for the respondent:—It has been the 
established principle of the Hindu law, that a decree against the father alone 
does not affect the interests of his sons. Here the father was sued in his 
individual capacity, and his right, title, and interest [44] alone was 
sold : see Bhikaji v. Yeshvantrao (2). NanomiBabuasin v. Modhun Mohun 
does not show that the right of survivorship is to be affected bv the decree 
against the father alone. The vendors of the plaintiff were the grandsons 
of Sadshet, and at birth took an interest in the property of their grand¬ 
father, Sadshet, and though their father was a party to the suit they could 
not be bound. This was a sale in execution of a money decree. The case 
of Ponnappa v. Pappuvayyangar (3) draws a distinction between a sale 
under a money decree and one a mortgage. The decree ordering sale to 
enforce a mortgage professes to sell whatever interest the mortgagor was 
competent to create at the date of the mortgage, while a money decree only 
what is available at the data of attachment. A decree executed after the 
death of the judgment-debtor must set forth, in the sale notification, that 
what is sold is the right, title, and interest of the representative, for it js 
he who is defendant, and not the deceased ; see Natha Hari v. Jamni (4). 
Such was not the case here, and Ragho’s interest remained unaffected. 
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JUDGMENT. 

Sargent, C. J. ;—We think the language of the decree of the 12bh 
July, 1865, shows that the intention was to make the land itself liable for 
the debt, and not merely Sadshet’s interest in it, aod that, therefore, the 
defendant must be taken ’* to have bargained for and purchased the entire 
interest in the land,” which is the test, according to the recent ruling 
of the Privy Council in Nanojni Babuasin v. Modhun Mohun (1), to be 
applied in these cases. We must, therefore, reverse the remand order of 
the District Judge, and restore the decree of the Subordinats Judge. 

Respondent to bear the costs here aod in the Court below. 

Order recersed. 


(!) 13 0. 21. 

(3) 4M. 1 (65). 
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[45] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Birdtoood. 


Payapa, (Original Defendant), Appellant v. Padmapa and OTHERS 
(Original Plaintifis), Respondents* [13th July, 2886.] 

Liinitaticn~Decree~Execiit'.ori — Intervener — Judgimnt-dsbtor's acts subsequent to sale 
Of Jus property lioio far binding on the purchiser at Court sale—Practice. 

Ou the 24th March, 1879* a certain property was attached in ezeoution of a 
money decree against S. and was finally sold on the 22nd September, 1879. and 
purchased by the plaintiffs' father. Subsequently to the attachment, the defend¬ 
ant caused the same property to be attached in ezeoution of his deorea against 
R. On the 15th August, 1879, S. intervened, and claimed the property as his 
own, but bis claim was disallowed, and the property was sold on the 4th August, 
18S0, aud purchased by the defendant himself. On proceeding to take posses¬ 
sion, the plaintifis obstructed him, but the obstruction was disallowed on the 28th 
July, 1882, and they were dispossessed. The plaintiffs, therefore, brought a suit 
to recover possession. The Court of first instauce rejected their claim, on the 
ground that the omission, on the part of S., to sue to set aside the summary 
order passed against him on the 15ch August. 1079, barred the plaintiffs. The 
lower appellate Court reversed that decree. On appaal by the defendant to the 
High Court, 

Held, confirming the decree of the lower appellate Court, that the plaintiffs' 
suit was oot barred. The plaintiffs’ father having purchased under the attach¬ 
ment dated 24th March, 1579, and having thus acquired, by his nurebase, the 
iuterest of S. as it stood at that date, that interest could uot be affected by any 
subsequent act or omission of the judgmeot-debtor S. 


This was a second appeal from the decision of 0. F. H. Shaw, Disfci'ict 
Judge of Belgaum. 

At the instance of a judgment-creditor of one Sakhojt, the house in 
dispute was attached on'the 2{lth March, 2879, and on the 22Dd September, 
1879, was put up to auction and purchased by the plaintiffs’ deceased 
father. Subsequently to that attachment, the defendant caused the same 
house to be attached in execution of a decree obtained by him against 
one Hachapa. On the 15bh August, 1879, Sakhoji intervened, aud claimed 
it as his own. but bis claim was disallowed, and it was ordered to be sold. 
The sale under this second attachment was held on the 4bh August, 1880, 
and the house was purchased by the defeodant himself. Sakhoji took no 
further proceedings. The defendant applied to be put into possession, and 
the Court made an [46] order in his favour. The plaintiffs, who were then 
in possession, obstructed, but tbeir obstruction was set aside on the 23th 
July, 1882. 

The plaintiffs brought the present suit to recover possession of the 
property. 

The defendant contended (inter alia) that the omission, on the part of 
Sakhoji. to bring a suit within one year from the date of the summary 
order passed against him on the 15th August, 1879, barred the plaintiffs’ 
suit. 

The Subordinate Judge of Belgaum rejected the plaintiffs’ claim. The 
plaintiffs appealed, and the lower appellate Court reversed the decree of 
the Court of first instance. 

The defendant preferred a second appeal to the High Court. 


* Secood Appeal No. 408 of 1684. 
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Ganesh Bamchandra Kirloskar, for tba appellant:— The decision 
against Sakhojl, not being set aside by him within one year, concluded 
the respondents. A Court purchaser buys only the right, title, and 
interest of the judgnoent-debtor as it exists at the date of his purchase. 

Mantksha Jeh'ingirsha, for the respondents:—The attaohmsnt in 
execution of the decree against Sakhoji was prior to that by the defendant, 
and before Sakhoji had intervened. The execution-creditor is not bound 
by subsequent acts of the judgment-debtor. The first attachment attach¬ 
ed what belonged to the debtor at that time. An attachment binds the 
property attached : see Gamble v. Bholagir (l). The subsequent acts of 
the mortgagor do not bind the mortgagee, and the same rule may apply 
in the case of a judgment-debtor. The respondents were even in pos¬ 
session at the time they were ousted, having thus their title as purchasers 
at Court sale, perfected. 

JUDGMENT. 

Sargent, G.J. :—In this case the plaintiffs’ father had purchased 
the property in question at an auction sale on the 22Qd September, 1879, 
in execution of a decree against one Sakhoji. The defendant purchased 
the sams property at an execution sale on the 4th August, 1880, under a 
decree against one Richapa. On the occasion of the attachment by tbe 
defendant, Sakhoji intervened on [17] the loth August, 1879. claiming 
the property to belong to him, and not to Rachapa ; and tbe decision in 
the summary proceeding being adverse to him, be omitted to bring a suit 
within a ye\r. It has been contended for the defendant that, under these 
circumstances, the plaintiff cannot now be beard to dispute his title. But 
the plaintiffs’ father purchased under an attachment, dated the 24th 
March, 1879. and thus acquired, by his purchase. Sakhoji’s interest at 
that date, which could not be affected by any subsequent act or omission 
of the judgment-debtor, Sakhoji. The decree must, therefore, be confirm¬ 
ed with costs. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Birdivood, 

Rakhmabai iOnginal Defendant), Appellant v. Tukaram and 
another {Original Plaintiffs), Bespondents.* [26tb July, 1886.] 

Sindu law—Inheritance — Step-viyther preferable to widow of half-brother—Evidence 
Act, I ot 1872, s. 92, proviso 4— Oral agreement to rescind registered docu7iient. 

As between the widows of specified heirs who are (/olrajd sapindas, tbe step¬ 
mother, being the widow of the father who is higher on the list than the half 
brother, is preferable to the widow of tbe half*brother. 

Where tbe defendant claimed tbe property as a preferential heir, and also set 
up an alternative defence of an alleged oral agreement caocelliog a registered 
deed of eile of property by her co widow ll) to the plaintiffs, the lower Court was 
of opinion that proviso 4 of s. 92 of tbe Evidence Act I of 187*2 was a bar to any 
inquiry into tbe merits of this defence. 


* Second Appeal No. 421 of 1684. 

(1) 2 3. H« C. R> 146. (2) Co*widow is a mistake for ^*son*s widow—ED. 
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Held, that the loner Court was wrong. The object) of the oral agreemeat was 
not to rescind the original transaction, but to transfer any rights, acquired by 
the plaintifis, to the defendant, and was an entirely new transaotion. 

[R., 14 B. 472; 129 P.W.R. 1909: D., 16 B. 716.] 

This was a second appeal from the decision oi S. Tagore, Judge of 
the district of Sholapur-Bijapur at Sholapur. 

One Yasbvantrav died, having had two wives, Kakhmabat and Saguna. 
At his death be left him surviving his widow Bakbmabai, his son Shripat* 
rav (the child of Saguna) and [48] Sugandhabai, the widow of bis 
predeceased son, Bhagvantrav. Shripatrav succeeded to the estate, and died, 
leaving him surviving his widow, Sakhubai. Sakhubai died, leaving her 
surviving her husband’s step-mother, Eakhmabai, and Sugandhabai, the 
widow of his deceased half-brother, Bhagvantrav. Rakhmabai and Sugan¬ 
dhabai jointly succeeded to the estate. 

The following table will show the relationship of the widows :— 


Saguna m. 

Shripatrav died, leaviog widow 
Sakhubai. 


Yasbvantrav m. Bakmabai 

1 

Bhagvantrav died, leaviog widow 
Sugandhabai. 


By a registered deed of sale, dated the 23rd April, 1880, the plaintiffs 
purchased the property in dispute from Sugandhabai alone. They brought 
the present suit to recover possession of the same from the defendant, 
alleging that they had been dispossessed of it by an order of a Mamlatdar ; 
that Yashvanbarav had divided bis property between his two sons, and 
the property, which they had purchased, was given to bis predeceased son, 
Bhagvantrav, who lived with his father, and died, leaving his widow, their 
vendor, bis sole heir. 

The defendant denied that any such division of the property had 
been made, and alleged that the family remained undivided. They 
contended that, on the death of Sakhubai, the widow of Shripatrav, the 
inheritance devolved on Rakhmabai and Sugandhabai jointly, they being 
the sole surviving members of the family, and that the alienation by Sugan¬ 
dhabai, without Rakhmabai’s consent, was invalid : and lastly, that the 
plaintiffs having relinquished their right, under the sale-deed, before the 
panch they could not maintain the suit. 

The Court of first instauce rejected the plaintiffs’ claim. They 

appealed, and the District Judge reversed the lower Court’s decree with 
the following remarks It is argued that, according to 

Hindu law, a step-mother does not succeed to her step-son, but is 
postponed to half-brothers and half-sisters, so that, of the two widows, 
Sugandba would have a preferential right to succeed. I think that the 
contencion is good, and must be allowed. It is admitted that Yasbvantrav 
died before his [49] son Shripatrav. leaving? the latter as the sole surviv¬ 
ing male member. On the death of Shripatrav. his widow Sakhubai 
succeeded him. At the death of Sakhubai were left the two widows, the 
step-mother of Sbriptarav and the widow of his half-brother. I think, 
under these circumstances, the step-mother would be excluded by the 
sister-in-law. 

“ The plaintiffs allege that a partition was effected between Shripat¬ 
rav and Bhagvantrav duricg tbeir father’s life-time. The defendant 
contends that the family was left undivided. But, in either view of the 
case. Sugandhabai’s right would prevail over that of the defendant, 
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Bakbmabai— id the one case as the widow of a separated member ; in the 
other as the widow of the half-brother of the last owner. The plaintiffs 
are, therefore, entitled to suooeed, unless effect were given to the sub¬ 
sequent compromise by which the sale is alleged to have been rescinded. 

I am, however, of opinion that the conveyance to the plaintiffs having 
been registered, no oral agreement to rescind it could be proved under 
the Indian Evidence Act I of 1872, s. 92, proviso 4 —Umedvial Motiram 
v. Davu (1). 

“ I hod that Sugandhabai was the owner and compeetnt to sell the 
property ; that the deed of sale having been registered, no evidence of a 
subsequeot oral agreement to set aside the sale was admissible, and that 
the plaintitfs are entitled to recover.” 

From this decisioo the defendant preferred a second appeal to the 
High Court. 

Daji Abaji Khare, for the appellant —Both the widows being gotraja 
sapindas, the father’s widow is preferable to the half brother's, the father 
being higher on the list of specified heirs. According to Manu, the nearer 
excludes the remoter. The family remaioei undivided, and on the death 
of Yashvantrav the iohsritance vested in his surviving son, Shripatrav. 
Sugandhabai could not alienate without the consent of the defendant. 

Narayan Ganesh GhctndavcirJcar, ior the respondents.—The right of 
the step-mother to inherit, is questioned: see West and Buhler’s Hindu 
Law, p. 472 (3rd ed.). 

JUDGMENT. 

[SO] Birdwood, J. —We are unable to agree with the District Judge 
that the question—whether the deceased Yashvantrav and his two sons, 
Shripafcray who died after him, and Bhagvantrav, who predeceased him, 
were united or not—is immaterial for the purposes of this case, and that, 
in either view, the plaintiffs, who claim the property in suit as vendees 
of Sugandhabai, the widow of Bhagvantrav, who was the half brother 
of Shripatrav, must succeed. For, assuming, for the moment, that, as 
contended by the plaintiffs, the father and bis two sons were separate, and 
that the property in suit fell, on a partition, to Bbagvantrav’s share, aud 
was inherited by his widow, and tbab she could sell it to the plaintiffs, 
still it would be necessary to inquire into the truth of the alternative 
defence set up by the defendant, Rakhmabai, the mother of Bhagvantrav, 
and step-mother of Shripatrav, who claims the property, not only by 
right of inheritance from her step-son, on whom, she says, the whole 
ancestral property devolved, he being the last male survivor of an 
undivided family, but also under an alleged oral agreement, whereby she 
says she acquired any rights which the plaintiffs bad obtained under their 
deed of sale from Sugandhabai. The District Judge thought that proviso 4 
of s.^ 92 of the Evidence Act I of 1872 was a bar to any inquiry into the 
merits of this defence ; but, in so holding, he was clearly wrong ; for the 
object of the alleged oral agreement would have been, not to rescind the 
original transaction, as effected between Sugandhabai and the plaintiffs, 
but to transfer any rights acquired by the plaintiffs to the defendant. 
The alleged agreement must be taken to have been, according bo the 
defendants real contention, an entirely new transaction, which it was 
perfectly competent to the parties to enter into, even though the sale deed 
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executed by Sugandhabai in favour of the plaintiffs was registered. It was, 
therefore, competent to the defendant to prove her alternative defence, if 
the plaintiffs succeeded in establishing the special case set up by them. 

But if that special case failed,—that is, if it appeared that Yash vantrav, 
Shripatrav, and Bhagvantrav were united, and that the family property 
devolved on Shripatrav,—then it would not follow, as supposed by the 
District Judge, that Sugandhabai [31] would still succeed to Shripatrav’a 
property on the death of his own widow, Sakhubai. The Judge 
has given no reason and cited no authority for his opinion, that, 
in the order of succession to Shripatrav's estate, the widow of his half- 
brother must be preferred to his step-mother. In the present case, if 
tbo family property devolved on Shrinatrav, the rule of descent would be 
the same as in the case of a di vided family ; and, as neither the step-mother 
nor the widow of the balf-brother is included in the list of specified heirs, 
neither could come into the order of succession, except as a gotraja sapinda. 
If they are both gotraja sapindas, they occupy that position as widows of 
specified heirs. And the step-mother, as being the widow of the father, 
who is higher on the list than the half-brother, ought, apparently, to be 
preferred to the widow of the half-brother. Wo have to decide whether this 
view is correct- It is now well-established law in this Presidency, that 
the wives of sapindas have rights of inheritance. In Lakshmibai v. Juiram 
Harid), Melvill. J., observes that the doctrine, that “ the wives of all 
sapindas and samanodakas must be held to have rights of inheritance 
co-extensive with those of their husbands,” is drawn by the commentator 
Vishveshvarabbatta, in his Subodhini, from a passage in the Mitakshara 
(chap. II, 8. 5, para. 5), where the paternal great-grandmother is 
included in the order of succession. It is also “ laid down by West 
and Buhler at cages Hi and liii of their Introduction ” (1st ed.). 
” and discussed by them at considerable length in the introductory 
remarks to Digest,’chap. II, s. 14.” The Judges who decided Lahshmi- 
hai's Case felt bound to follow that doctrine, as being drawn from 
the work which is the principal source of law in this Presidency, 
and held that Lakshmibai, who was the widow of “ the great-grand- 
sou of the deceased Hari’s paternal grandfather’s grandfather,” was 
entitled to succeed before the defendants, who were fifth in descent from 
the father of the same ancestor. The decision in Lakshmibai's Case was 
followed and approved in Lallubhai v. Mankuvarbai (2), in which the 
rights of the widows of gotraja sapindas in this Presidency to inherit 
are discussed at great length, and conclusively established in the [32] 
judgments of the late Chief Justice, Sir M. Westropp, and West, J., 
on the ground, principally, that a wife becomes by her marriage a sagotra 
sapinda of her husband and of his sagotra sapindas, and in tliab capacity 
succeeds as a widow to property which he would have taken 3. 

sapinda, before the male representative of a remoter branch. e 

widow of a first cousin cx parte paterna of the deceased propositus was, 
therefore, preferred to a fifth male cousin cx parte paterna. ihati 
decision was aflirmed by the Privy Council in Lalhihhoyj. Castbai (3). 
The doctrine, on which it ultimately rests, vie., tnab the preferential 
right to inherit in the classes of sapindas is to be determined by family 
relationship or the community of particles, and not alone by the 
capacity of performing funeral rites, is shown, by the several judg¬ 
ments in the case, to have been so sanctioned by usage and decisions 


(1) 6 B.H.C.R. A.C.J. 152. 


(2) 2 B. 388. 
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as to have acquired in this Presidency the force of law. If, therefore, 
in the present case the ancestral property devolved on Sbripatrav, 
then both Bakhmabai and Sugandbabai were his goiraja sapindas, 
and are entitled to inherit in their proper order. Presumably, neither of 
them could come in while any person, whose succession is settled by 
special tests, was alive. Such a principle was not, however, followed in 
Boopchand Tilukchund v. Phoolchund Dhurmchund (1), where the widow 
of a predeceased son was preferred to the brother of the propositzts. 
Though the Privy Council observes, in the judgment inLaZfw6Aoj/ v. Casibai, 
that that case “ seems to be a direct decision on the right of the widow 
to inherit," their Lordships question the propriety of the preference given 
to the widow in the order of heirs (2). In the present case, however, 
there is no contest between Bakhmabai and any male heir in the specihed 
list of heirs of lower order than her husband Yashvantrav. We are not, 
therefore, called upon to decide the exact position of a step-mother 
among the heirs. According to the opinion of the learned Shastri who 
assisted in the original compilation of the “Digest of Hindu Law," 
“ the step-mother ought to be placed, on account of her near relation¬ 
ship to the deceased, immediately after the paternal grandmother 
[83] up to whom only the succession is settled by special texts.” (West 
and Buhler, 3rd ed., p. 472.) If that view be correct, the step-mother, as 
heading the list of non-specihed heirs, would necessarily precede the half- 
brother’s widow. But, even if her correct place be not at tbe head of 
such gotraja sapindas, there can be no reason why sl>e should be postponed 
to one whose husband was not so nearly related to the deceased as was 
her own husband. We are of opinion, therefore, that, in the present case, 
if the family was united, and Sbripatrav was tbe last surviving male, bis 
sbep-mofiher, the defendant, would succeed to the estate before tbe plaintiffs’ 
vendor Sugandbabai. 

As the District Judge has taken a wrong view of the law, and has, 
in consequence, omitted to try the several questions of fact, of which a 
determination is necessary for a right decision of the case, we reverse 
his decree, and direct that the appeal be reheard with reference to the 
foregoing remarks. Costs to abide the result. 

Decree reversed. 


11 B. S3. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nanahhai Uaridas. 

VBNKATRiV Raje Ghorpade, ClllliF OP Mudhol [Orujiual Plaintiff), 
Appellant v. Madhavrav Ramchandra alias Bapaji Pargavkar 
AND OTHERS {Original Defendants), Bespondcn^sJ [28tli July, 1880.j 

Minors Act ZX of 1804 —T/ts authority of the Poli'i:al A'jent appointed by Government 
as manager of the eUalc of a minor Chi^f to sue in respect of the Chief's proper Iff in 
Br tUh territory ~CivU Proadure Code (J-Z XIV of 1882), s. 87. clfAc) — 
Recognized agent, 

4 auU was brought by the Political Agent. Southern Macatha Country, as 
admioistratoc of the estate of tbe Chief of Mudhol, who was dcsoribod iu tbo 


O) 2 Bort. 670. 
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plaint aK being nineteen years of age, to eject the defendants from oertain lands, 
belonging to the Chief, situated in the Satara District. The defendants raised a 
preliminary objection to the institution of the suit by the Political Agent, on the 
ground that he was neither a certificated guardian of the Chief under the Bombay 
Minors Act XX of 1864, nor a recognized agent within the meaning of s. 37 of 
the Civil Procedure Code. 

[54] Beld, that the appointment, by Government, of the Political Agent to 
manage (he estate of the Chief of Mudhol during a oertain period could not give 
him the position contemplated by the Bombay Minors Act XX of 1864. With 
regard to property in British India, be bad no authority to sue on behalf of the 
minor, without obtaining a certificate of administration under the Act. 

Held, also, that the Political Agent was not a “ recognized agent ” of the Chief 
of Mudhol withiu the meauing of s. 37, cl. (c) of the Code of Civil Frooedure, 

Held, also, that the irregularity of the Political Agent’s suing for the Chief, 
without authority, was one aSeoting the merits of the case, though not the juris¬ 
diction of the Court. If the Political Agent was uot properly representing the 
Chief, be bad no merits, no right as against the defendants. The District Judge 
was, therefore, right in reversing the deoree of the first Court,—s. 578 of the Code 
of Civil Procedure haviug no application to the present case. 

[R.. 5 C.L.J. 71 (76) ; U.B.R. (1892—1896) 525,] 

Second appeal from the decree of W. H. Crowe, District Judge of 
Satara, reversing the decree of Kav Sabeb Yagho Narayau, Second Glass 
Subordinate Judge of Karad. 

This suit was instituted by the Political Agent, Soutberu Maratha 
Country, as administrator of the estate of the Chief of Mudhol. who was 
described iu the plaint as being nineteen years of age, to recover possession 
of certain lands, situated in the Satara district, from the defendants, 
who were alleged to be tenants bolding over after the determination 
of their lease. 

The defendants replied {inter alia) that the Chief of Mudhol being a 
minor, the Political Agent had no right to sue. without a certificate of 
administration under the Bombay Minors Act XX of 1864, and that even 
if the Chief were not a minor, the Political .Agent was not a “ recognized 
agent ” of the Chief, within the meaning of s. 37 of the Civil Procedure 
Code (Act XIV of 1882). 

The Court of first instance overruled both these objections, and 
awarded the plaintiff’s claim. 

On appeal, the District Court held, first, that the Chief of Mudhol 
was not a minor at the institution of the suit, and so the Political Agent 
had no authority to sue as his next friend ; and, secondly, that the Political 
Agent was not the “ recognized agent ” of the. Chief of Mudhol, within the 
meaning of s. 37 of the Civil Procedure Code (XIV of 1882). The District 
Judge, therefore, dismissed the suit. 

[55] Against this decision the Chief of Mudhol preferred a second 
appeal to the High Court. 

Branson (with Yashvant Vasudev Athalye), for the appellant. 
Inverarity (with GaneshBamachandraKirloskar), for the respondents. 

JUDGMENT. 

West, J.^ —^The appointment, by Government, of the Political 
Agent to manage the estate of Chief of Mudhol could not give him the 
position contemplated by Act XX of 1864. With regard to any property 
in British India, he had no authority to sue, under the Act. on behalf 
of the minor, without an appointment made, in accordance with its 
provisions, by tho Civil Court. Apart from those provisions the Chief 
of Mudhol must have ceased to be a minor at sixteen years of age, or, if 
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domioiled in British India, at eighteen years of age. He was described 
in the plaint as nineteen years of age, and the Political Agent could not. 
therefore, sue on his behalf as the next friend of a minor. Whether 
the British Grovernment, acting for the Paramount Power, could, within 
the territories not subject to the British laws, impose on the Chief of 
Mudhol a special prolongation of the status of minority which the 
British Courts ought to recognize as adhering to him everywhere, is a 
question that need not be determined, as there is nothing to indicate 
that the Government sought or intended to do anything of the kind. All 
that appears is, that it for a certain time transferred the management of 
the Chief’s estates to the Political Agent, i.e., transferred, so far as this 
could be done, by a mere executive order. Such an order could not super¬ 
sede, in British territory, the provisions of the law in the case of the Chief 
of Mudhol any more than in the case of any other person. 

Section 37, cl. (c) of the Code of Civil Procedure (Act XIV of 1882), 
was not intended, we think, to apply to such a case as the present. The 
Chief of Mudhol did not apnoint the Political Agent, as u, rminim, to carry 
on business for him within the jurisdiction of the Court at Satara. The 
Political Agent did nob pretend that be had any such authorization. Nor 
was he nominated by Government, under s. 432 of the Code of Civil 
Procedure, at the request of the Chief to conduct the suit for him. He 
[36] evidently thought that his general appointment to manage the 
Chief’s estates enabled him to sue on bis behalf in the Courts in British 
territory ; but iu this he was mistaken. 

The District Judge, in apoeal, dismissed the suit as improperly brought. 
The Chief himself was represented in the District Court, but the objection 
was clearly taken there that the suit had been brought without authority 
by the Political Agent. In the Court of hrst instance, also, the Political 
Agent’s want of authority had been urged on the twofold hypothesis of the 
Chief’s being and not being a minor. The Subordinate Judge discussed 
the question fully; and it cannot be said that the irregularity, if it was 
merely such, of the Political Agent’s suing for the Chief without authority 
was d6 a'jy moment waived by the fourth defendant. Ingoing on with 
the suit uuder these circumstances the Political Agent did so at his peril. 
He does nob appear to have been represented in the District Court; bat the 
appeal having been drawn, in terms, as to the persons corresponding to 
those used in the plaint, the defendants' appealing cannob be held to have 
been prejudiced by the Chief’s taking as respondent the place of the 
Political Agent. 

It is urged that the error committed was one not affecting the juris¬ 
diction over the ease, or its merits. As to jurisdiction, the Court, to which 
a plaint was presented by a person capax sui, certainly had jurisdiction, 
in the first instance, to receive it. Whether it set forth a cause of action, 
or presented some defect which would prevent the suit from beiug main¬ 
tained. was a question to be answered in the exercise of its jurisdiction, 
But the second question, of whether the Political Agent could maintain 
the suit, was one affecting the merits of the case as between him as plaint- 
^ and the defendants. If he was not properly representing the Chief, 
he had no “ merits, ” no right as against the defendants at all. The 
Subordinate Judge ought to have rejected the plaint, or the claim on this 
ground ; the District Judge has done so, and we must confirm his decree 
with costs. 
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Decree confirmed. 
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[37] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdtoood. 

Kangji, deceased, by his Son (Applicant) v. Bhaiji Haejivan 

(Opponent).* [22!id July, 1886.] 

Civil Procedure Code (Act XIV of 1882), s. 251A and 258—Adjustment of decrees 
more than three years old — Reference, under s. 617, of a <iuestion arising under 
these 3ec (10915, 

On the 22iid March, 1896, the applicant presented an application to a Subordinate 
Judge, praying that the adjustment of certain decrees, dated the 28th March, 
1867, and 11th July, 1871, might be certified, and a sanction granted to a^an^ftnt, 
dated 18th March, IdSO, passed to him by the defendant in satisfaction of the 
said decrees and in substitution of two bonds dated February, 1879. The 
Subordinate Judge, being of opinion that the application could not be granted, 
inasmuch as the execution of the decrees was then barred by limitation, referred 
the case to the High Court under s. 617 of the Civil Procedure Code (Act XIV of 
1882), 

Beld^ that the question could not be referred under s. 617 of the Civil Proce- 
dure Code (Act XIV of 1862), as the order applied for to the Subordinate Judge 
was appealable under s. 2 of the Code. The question raised by the application 
related to the satisfaction of the decree within the meaning of s. 244 of the Codes 

[P.. 7 C.W.N. 172; H Bom. L. R. 532 = 16 ind. Cas. 61 ; ftppr.. 16 A. 129 = 14 A. W. 
N. 6 ; R., 18 M. 26 ; 5 M.L.J. 140 ; U.B.R. (1897—1901) 254.] 

This was a reference by Rav Saheb H. C. Satyavadi, Subordinate 
Judge of Anklesvar, under a. 617 of the Civil Procedure Code (Act XIV 
of 1882). 

Narbheram Rangji presented an application in suit No. 291 of 1867, 
on the 22nd March, 1886, to the Subordinate Judge of Anklesvar to have 
the adjustment of the decree in the said suit certified, and requesting the 
sanction of the Court to a registered sankhat, dated the 18th March, 1880, 
passed to him by the defendant in satisfaction of the said decree, and of 
another decree in suit No. 1391 of 1870, and in consideration of two 
bonds dated Maha Sudi 1st, Sanivat 1935 (February, 1879). The decrees 
thus satisfied, namely, those in suits No. 291 of 1867 and No. 1391 of 

1870, were, respectively, passed on the 28bh March, 1867, and 11th July, 

1871. So that the execution of the former decree was already barred 
under s. 230 of Act X of 1877 at the date of the sankhat. The execution 
of both the decrees was barred at [58] the date of the application under 
reference, both under s. 230 of the Civil Procedure Code and under the 
Limitation Act. 

The Subordinate Judge referred the following question to the High 
Court for its decision :— 

Whether the application should be granted, and sanction accorded 
to the sankhat under the above circumstances? 

The opinion of the Subordinate Judge on the point was in the 
negative. 

Shivram Vithal Bhandarkar, for the creditor.—It is the business of 
the judgment-creditor to move the Court to grant sanction to the adjust¬ 
ment of a decree made out of Court, and no time is fixed within which he 
should apply for that purpose. The existence of separate sections clearly 
shows that an application to have adjustment of decree certified under 

* Civil Reference No. 13 of 1686. 
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s. 257A or 258 is not to be regarded as one for execution of a decree, and 1886 
an order passed under either of these sections would be final, and not July 33. 

appealable. A^L- 

GaTiasham Nilkanth Nadkarni, contra. —The question raised by the 
application is one relating to execution of a decree under cl. (c), s. 244 LATB 
of the Civil Procedure Code; see Ghazidin v. Fakir Baksh (1). The OIVIL. 
order which the Court may pass under s. 257A or 258 will be appealable. 

The Court, which is asked to certify the adjustment, will be a Court 
“ executing the decree”— Fakruddin v. The Official Trustee of Bengal (2). 

The case, therefore, could not be referred under s. 617. 


JUDGMENT. 

Sabgbnt, C.J.—The question cannot be referred under s. 617, as, 
in our opinion, whether the application of the 22nd March. 1886, be 
regarded as an application under s. 257A for the sanction of the Court, 
or to have the adjasiment recorded as certified under s. 258, the order 
which the Subordinate Judge may make will be appealable under s. 2. 
The question raised on either view of the application relates^ to the satis¬ 
faction of the decrees mentioned in it: and although the Court which 
passed She decree ” has to decide the question of sanction under s. 257A, 
it is none the less ' executing the decree,” when [59] it does so, within 
the meaning of s. 244. Tue Allahabad High Court takes the same view 
in dealing with an application under 8. 545 for stay of exocution— Ghazidin 
V. Fakir Bakhsh (1). 


11 B.S9. 

CRIMINAL REFERENCE. 

Before Mr. Justice West and Mr. Justice Nanabhai Haridas. 
Qdeen-Empress V. R.4KMa Kom Sadhq.* [30ch September, 1886.] 

Indian Penal Cede {Act XLVof 1860). ss. 369 and 417. i20—Communicating syphUis 
by the act of sexual inUrcourse — Cheatiiuj. 

A ptosUtate, who while safieting from syphilis commuoioates tbe disease to a 
persoQ who has S3xual intercourse with her, is not liable to punishment under 
s. 269 of the Indian Penal Cole [Act XLV of 1860) ' fora negligent act and one 
likely to spread infection of any dUea^e dangerous to lifo." 

Seinb^^—She na^y he charged with cheating under s. 417 or 420, if the inter* 
course was induced by any misrepresentation on her part. 

This was a reference, under s. 438 of the Crimioal Procedure Code 
(Act X of 1882), by G. F. M. GraQ^ District Magistrate, Sahara. 

Tbe accused was a prostitute. She was charged with having com¬ 
municated syphilis to the oomplainaot, William Gitlard, and was convicted 
under s. 269 of the Indian Penal Code, by Rav Bahadur K. M. Thatte, 
Magistrate (First Glass), for the reasons stated by him as follows :— 

" lb has been established that the prosecutor had sexual connexion 
with the prisoner alone, that she was suffering from primary syphilis 
dangerous to life on the date she bad connection with the prosecutor, that 


* Ciimiaal Reference Ro. 103 of 1866. 
(1) 7 A. 73 (76). 


(3) 10 C. 538. 
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she told the prosecutor that she was healthy, and that the prosecutor 
got the disease from her. 

The prisoner makes no defence, and admits that she did suffer from 
syphilis. She is found guilty.” 

[60] Thereupon the District Magistrate made the following refer¬ 
ence :— 

“ I think the decision is erroneous on several grounds, the first being 
that s. 269, Indian Penal Code, was not apparently framed with a view 
of including cases of this kind. 

The woman’s share in such connection cannot, in my view, be 
called an act, nor by any construction can she be held guilty of an ‘ illegal 
omission.’ In any case, ‘ negligence ’ is not an element in such an act, 
supposing the woman to know that she is diseased, as is here alleged. Of 
the two ss. 269 and 270, the latter would seem the more applicable, 
though Ido not believe either was intended to apply. 

“ The trial having been summary, there is no record of evidence 
beyond column 8 of register, from which [ consider it by no means clear 
that tiie woman knew she was diseased at the time when the connection 
took place. Her admission at the time of trial, that she suffered from 
syphilis, would not establish this point. 

“ It is evident, however, that the Magistrate took no evidence on the 
important issue, whether or not the act was likely to spread a disease 
dangerous to life. ’ I have thought it right to include, in the papers, a 
letter addressed by the ofBeer commanding the troops at this station to 
Mr. Thafcte, which affords 2 )rivia facie grounds for believing that it was 
not so If the sore was not of a true syphilitic nature, ’ the charge 
seems to fall to the ground. 

I believe that the question whether syphilis, whatever may be its 
primary character, is dangerous to life, has not been decided; and as it 
may perhaps be raised, I would request that such date may be fixed for 
disposing of this reference as may allow of argument in support of the 
conviction, should Government think proper to instruct counsel to 
appear.” 

Hon. Rav Saheb V. N. Mandlik, for the Crown, referred to the 
Queen-Empress v. Krisnappa (1) and Russel on Crimes, Vol. I. p. 267. 

There was no appearance for the accused. 

JUDGMENT. 

[61] West, J.—Assuming that there was dangerous disease and 
culpable negiigence, still accused’s act of sexual intercourse would not 
spread infection without the iotervenbion of the complaining party, 
himself a responsible person and himself generally an accomplice. If there 
was an offence in this case, it was one of cheating punishable under 
s. 417 or 420 of the Indian Penal Code. To establish this, there should 
be evidence believed by the Magistrate that the intercourse was induced 
by misrepresentation on the part of the diseased person. We, therefore, 
reverse the conviction and sentence. 

Conviction and sentence reversed. 


(1) 7 M. 276. 
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11 B. 61. 

INSOLVENCY JUEISDICTION. 

Before Mr. Justice Scott. 

In re Alladinbhot Hubibhoy {Insolvent). 

EAHMUBHOi' Hubibhoy (Opposing Creditor). [8th September, 1886]. 

Imolvenci^ ^Indian Insolvent Act {Stdt 11 and 12 Vic., cap. 21, s. 36)—Order to 
examine witnesses under s. ZQ^Discovery of insolvent's property ^Boua fide creditor— 
Practice ^Conduct of examination, 

vVben the Official AsdigDee makes or supports aa application to examine wit¬ 
nesses under s. 36 of the Indian Insolvent Act, such application should be 
readily granted. When it is made by any other person, the grounds of the 
application should be carefully sifted, and the Court should satisfy itself that 
the inquiry will probably lead to some benefit to the creditors or estate* and is 
not merely made to harass and annoy the persons proposed to be examined* 

A became insolvent in 1866, and fled out of the jurisdiction. In July, 1886« 
Babmubhoy, allegii^g himself to be a creditor of the insolvent's estate, obtained 
AD ordft, under s. 36 of the Indian Insolvent Act (Stat. 11 and 12 Vie., cap. 21) 
directing the examination of the insolvent's son and daughter, Rabimbboy and 
Labai,witb a view to the discovery of certain property of ihe insolvent which 
might be made available for the creditors. Rahimbhoy and Labai subsequently 
ob^ainel a rule nisi to set aside the order. They filed affidavits, alleging that 
Rabmubboy (the appUoantI w is not a bona fide creditor of the estate ; that 
although he had. no doubt, brought a claim upon the estate in bis own name, be 
was merely a nriminee of bis brothers, Abmedbhoy, who bad supplied the pur¬ 
chase money ; and they alleged that this application was the result of a family 
quarrel ;and was made merely from motives of ill-will. The Court held that 
the applicant was not a bona Jide creditor of the estate. The order for exam- 
inatioQ was, however, supported by the Chartered Mercantile Bank, whi<;h was 
admittedly a bona fide creditor. 

[62} Held^ that the applicant not being acreditor and the Official Assignee not 
supporting the application, and the affidavits showing feeling and bias, the 
Court would have hesitated to admit the application for the order, under 8» 36 
if it stood alone. Bat the fact that the Chartered Mercantile Bank, an admit* 
tedly bo7ia'fide creditor, supported the application, altered tbe case, and the 
examinatioo applied for ought to be allowed. 

Under the circumstances, however, the Court was of opinion that the applicant 
wbo belonged to the insolvents' family, and was involved in a bitter family 
quarrel, should not conduct tbe examination ; and ordered that the Chartered 
Mercantile Bank should apply to the Official Assignee to conduct the inquiry, 
and, if he declined to do so, tbe Bank should do it. 

Application by Rahmubhoy Hubibhoy, the opposing creflitor, under 
e. 36 of the Indian Insolvent Act (Stab. 11 and 12 Vic., cap. 21) for tbe 
examination of Rahimbhoy Alladiobhoy and Labai, the son and daughter 
of the insolvent, with respect to property alleged to belong to the insolvent’s 
estate. 

Tbe insolvent, Alladinbhoy Hubibhoy, filed his schedule in 1866, and 
fled to Daman, out of tbe jurisdiction of the High Court. 

The opposing creditor alleged that be had bought ud the claim of one 
Goculdas Tejpai against the insolvent’s estate and, in virtue of this pur¬ 
chase, became a creditor of the estate. On the 28bh July, 1886, ho applied 
for an order, under s. 36 of the Indian Insolvent Act (Stat. 11 and 12 
Vic., cap. 21), for the examination of Rahimbhoy Alladinbhoy and Labai, 
the insolvent’s son and daughter, alleging that they had a porfion of the 
insolvent’s estate in their hands, and could give information which would 
enable other portions of it to be recovered for the creditors. He further 
alleged that with moneys belonging to the estate they bad bought the 
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claims against the estate, and in respect of these claims they were about to 
receive^ dividends from the Official Assignee. He prayed that an 
injunction might be granted, restraining payment of dividend upon these 
claims until Rahimbhoy and Labai had been examined before the 
Insolvent Court. Upon this application an order for examination under 
s.^ 36, was made; and an viterim injunction, restraining payment of 
dividends, was granted. 

On the 11th August, 1886, Rahimbhoy and Labai applied for and 
obtained a rule nisi, calling on the opposing creditor to show [63] cause 
why the order made on the 28tb July, as above stated, should not be set 
aside. This rule now came on for hearing. 

Starling, for the opposing creditor, Rahmubhoy Hubibhoy. 

Inverarity, ioT the Chartered Mercantile Bank, another creditor on 
the insolvent’s estate, supported the case of the opposing creditor. 

Lang, for Rahimbhoy Alladinbhoy. 

Macpherson, for Labai. 

Starling showed cause. He read affidavits, showing that the opposing 
creditor was a bona fide creditor on the estate, and had bought the 
claim of Goculdas Tejpal, and also setting forth facts which went to 
show that a large portion of the insolvent's estate had come into the 
hands of the insolvent's son and daughter, Rahimbhoy Alladinbhoy and 
Labai. 

Inverarity, for the Chartered Mercantile Bank, on the same side :— 
The Bank is admittedly a creditor on the estate; and we support the 
case of the opposing creditor. I submit, however, tha& it is immaterial 
whether the applicant is a creditor or not, and thaf, under ss. 4 and 86 of 
the Insolvent Act (Stat. 11 and 12 Vic., cap. 21), any person, even 
though not a creditor at all, may bring such facts, as exist in the present 
case, to the notice of the Court; and the Court is, thereupon, bound 
to take measures to protect the estate, and, if ivecessary, to examine 
witnesses. It is only necessary that a prima facie case should be made 
on the affidavits used in applying for the order, and upon such prima facie 
case being shown, the order is made. The reply to those affidavits should 
be made orally when the examination takes place. The affidavits filed by 
the other side should be disregarded. The Act does not contemplate a 
contest on affidavits. The device of obtaining a rule to set aside the 
order, made under a. 33, has resulted merely in a contest on affidavits 
with respect to the very matters which the Act intended should be inquired 
into by oral examination. Tne questions raiseu and discussed in these 
affidavits, as to whether Rahmubhoy Hubibhoy is a bona fide creditor or 
not, do not, in any way, affect my clients, who are, unquestionably [64] 
bona fide creditor of the estate. We support his case : but, if necessary, 
we DOW apply for a separate order, under s. 36, against Rahimbhoy and 
Labai. He cited Ex parte Swift : Be Sir William Bussell (1). 

Lang, for Rahimbhoy Hubibhoy, in support of the rule nisi to set aside 
the order:—The affidavits, on which we rely, show that the opposing 
creditor is not a creditor on an estate at all; that be has bought the claim of 
Goculdas Tejpal against it merely as nominee for his brother, Ahmedbhoy 
Hubibhoy, who has supplied the necessary funds for the purchase. 
Ahmedbhoy could not purchase the claim in bis own name inasmuch ae 


(1) 26 L.T.N.8. 226. 
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h 0 is prsoluddd, under the terms of an award made in a suit in the High 
Court, from enforcing any claims against the insolvent’s estate. But the 
claim really belongs to Ahmedbhoy Hubibhoy ; and the order under s. 36, 
obtained on the 28th July, was really obtained by him. The Court 
should have regard to the motives of parties applying for such an order. 

The order was obtained from motives of ill-will and revenge against the JuRISDIO- 
parties who are to be examined —Ex parte Nicholson (1). TION. 

The oases reported on the analogous section in the English Companies 
Act, 1862, s. 15, apply. Upon that section it has been decided that an 11 B. 61. 
individual creditor cannot apply to the Court for such an order, as the one 
in question, unless the liquidator of the Company has refused to apply. 

So here we contend the creditor cannot apply unless the Official Assignee 
has refused —In re Gold Company (2), Even the Official Assignee however 
would be entitled to such an order as of right— Heiron's Case (3). 

Macpherson, for Labai:—Section 36 gives the Court a discretion. The 
section ought not to bo made the instrument of oppression and private 
malice. The delay is fatal to this application. The insolvency was in 
1866. The facts have been known for years. The Chartered Mercantile 
Bank is not really an independent applicant. It merely comes in at the 
request of Rahmubhoy Hubibhoy, and is guaranteed all costs by bim. 

[63] Starling in reply.—The facts have only recently been ascer¬ 
tained, although the insolvency is an old one- The case has been argued 
as if it were necessary for the applicant to prove ali bis allegations beyond 
doubt before getting an order under s. 36. If that were done, there would 
be no need for the oral examination that is asked. All that is necessary 
is to make out a prima facie case; the section does not contemplate that 
the matter is to be fought out on affidavits. The order is made on the 
applicant’s affidavit, if sufficient ; and the persons, against whom it is 
made, come in and answer the allegations made against tnem orally in the 
witness-box if they can. Here the order for examination was made, on 
the 28th July, on a prima facie case. Instead of submitting to that order, 
and replying to the allegations made against them in the witness-box, the 
parties have resorted to the device of obtaining this rule, on the 11th 
August, to set aside that order, with this result, that the truth of the 
allegations have to be tried on affidavit instead of on oral testimony. 

There can be no cross-examination ; and no satisfactory conclusion can 
be arrived at by the Court. If this is to be a precedent, the whole policy 
of 8. 36 will be defeated. This rule is, in effect, an appeal against the 
order for examination under s. 36 made on the 28tb July. It has been 
held, in similar cases under the English Companies Act, that there is no 
appeal —In re Gold Company (2), see also In re Silkstone and Dodioorth 
Company (4). 

I submit that our affidavits abun dantly justify the order for examina¬ 
tion. At all eveuts, it is clear there is strong reason for suspicion that 
the nersons we wish to examine have obtained nroperty belonging to the 
insolvent’s estate, or can give information as to it. Thev are the son and 
daughter of the insolvent. In such case a wide net is thrown to obtain 
evidence—per Wickens,V.C., in Prickers Case (5) ; Stoan's Case (6). Heir¬ 
on's Case (3) has been referred to. That, however, was a case under the 
Companies Act and does not apply hero. Ex parte Nicholson (1) is, no 
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rcci^’r,®' case, but it is a decision under s. 96 of the English 

l6oJ Bankruptcy Act, 1889, which materially differs from s. 36 of the 
Indian Insolvent Act. Section 36 corresponds, not with the Act of 1869 
but with the previous English Bankruptcy Acts; see English Bankruptcy 
Act, 1861 (Stat. 24 and 25. Vie , cap. 134). s. 189; the Bankrupt Law 
Consolidation Act. 1849 (Stat. 12 and 13 Vie., cap. 106). s. 120. Upon 
these sections Ex parte Alexander (1) is an authority. There the Court, 
though unwillingly, felt bound to make the order aoplied for, and referred* 
(see p. 316) to the case of Cooper v Harding (2) as deciding that the order 
was almost a matter of course. That case was a decision uuon s. 33 of 
Stat. 6 Geo. IV, cap. 16, and should be the governing aubhoritv in the 
present case, inasmuch as s. 33 of that Statute is similar to s. 36 of the 
Indian Insolvent Act, and s. 4 of the latter Act expressly gives this Court 
the powers in these matters conferred on the English Courts by Stat. 6. 
Geo. IV, cap. 16. The applicant may apply for an order, although the 
Official Assignee has not refused bo make the application— Re Penvsvfloa 
Mining Company (3). 

JUDGMENT. 

Septemoer ^2. ScOTT, J.—This is an application, under s. 36 of the 
Indian Insolvency Act, to examine the brother and daughter of an 
insolvent, Alladinbhoy Hubibhoy. Tbe insolvency is an old one, dating 
as far back as 1866, but the liabilities were very heavy ; and as, quite 
recently, property has been recovered for the creditors, I do not think the 
lapse of time is any b ir to the apolication. The section, so far as it applies to 
the present case, empowers the Court, on the application of any creditor, or 
on its own motion, to summon any parson who may be suspected of having 
any of the estate of the insolvent in his possession, or who may be capable 
of giving any information respecting the estate and effects of the insolvent, 
or his acts, dealings, or conduct. This power of examination of third persons, 
with a view to the discovery of tbe insolvent’s property, has, I believe, been 
inherent in Insolvency or Bankruptcy Courts from their 6rsb establishment 
—34-35 Hen. VIII, ch. 402 ; 1, Jac. I, ch. 15, s. 10. As far back 
[67] as 1747, I find a banker summoned to explain his dealings with the 
bankrupt, and the Lord Chancellor refused to interfere with the discretion 
of the Court— Ex parte Bland (4). Each new Act has contained a section 
somewhat similar to the one now before me. (See Bankruptcy Act, 1849, 
s. 120; Bankruptcy Act, 1869, s. 96 ; Bankruptcy Act, 1883, s. 27.) But 
tbe order has been generally made on the Court’s own motion, or the 
application has been made on behalf of tbe body of creditors by the official 
who corresponds to our Official Assignee. When that officer has made 
the application on behalf of the creditors as a body it has been readily 
granted, so much so that, under the English Act of 1869, an affidavit was 
only required when the application was not made by him. (See Rule 171 of 
that Act.) But when some one, other than that official, has made the applica¬ 
tion, he has been held bound to ^ priina facie probability that some 

benefit will result to tbe creditors or tbe estate— Ex vetrte Nicholson (5). I 
fully endorse the observations, in Ex parte Alexander (1), to the effect that 
this power should be exercised with care, and that such application should 
noi ho ex dehito justitice as in Cooper Harding {2). Although 

the wording of the Indian Act is somewhat wider than the corresponding 


(1) 1 De G. J. & S. 311. (2) 7 Q. B. 928. (3) 30 L.T. N. 8- 861. 

(4) 1 Atkyn’s Rep. 205. (5) Ii. B. 13 Ch. Div. 243. 
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seotioQ of the Eaglish Aot, I thick the foUowicg rule a safe one to follow. 
When the Offioial Assigcee makes or supports the applioation, it should 
be readily granted. When It is made by any other person, the grounds 
of the applioation should be carefully sifted, and the Court should satisfy 
itself that thp inquiry will probably lead to some benefit to the creditors 
or estate, and is not merely made to harass and annoy the persons proposed 
to be examined. 

Now. to apply s. 36 of the Indian Act to the present case. The first 
question, which presents itself, is, whether the apolioant, Bahmubhoy 
Ahmedbhoy, is a creditor? Oc the affidavits I am not satisfied that be 
is bona fide creditor. It is very doubtful whether it was he or his brother 
Ahmedbhoy Hubibhoy who bought the claim of Goculdas Tejpal on which 
the applicant founds [68] bis right to be considered a creditor. The 
acplicant's pecuniary position and his relations generally with Amedbhoy 
Hubibhoy are against his claim. There is a very strong reason why 
Ahmedbhoy Hubibhoy should put the applicant forward, and the affidavits 
are so contradictory on the point that ic is impossible for me to decide 
it in the affirmative. As the Official Assignee has refused to admic the 
alleged right after examination of all the facts, I think it safest to decide 
in the same sense. The apolicant can always establish bis claim by a suit. 

As the applicant is not a creditor, as the Official Assignee does not 
support this particular application, and as the affidavits show considerable 
feeling and a bias which might distort the facts, I should hesitate to 
admit the application if it stood alone. But a bona fide creditor, the Char¬ 
tered Mercantile Bank, has now come to support it. I think that inter¬ 
vention altera the case. 1 have consulted the Official Assignee, and be 
agrees with me that the application now bears another aspect. It is now 
supported by a bona fide creditor, who, in a short affidavit made before his 
separate application, says that he believes a large number of claims on 
the estate have been purchased by Rahimbhoy Alladinbhoy, the son of 
the insolvent, in the names of third parties out of the moneys of the 
insolvent. It was suggested that the baok was only a sort of puppet in the 
hands of the first applicant. But I am confident the manager would not 
have made the above statement merely to assist Mr. Ahmedbhoy Hubibhoy 
and his brother, the applicant. The support of the Bank and ics adoption 
of the charges, in my opinion, give the allegations contained in the affidavits 
a greater evidentiary value. I still do not think they are fully convincing 
on any point; bub. for instance, on the point of the Rs. 31,754 of moveables 
I think a case for examination is made out. There is no doubt, too, that the 
persons havea very intimate knowledge of the insolvent’s affairs. This was 
shown in a recent suit. As theprima facie probability is much increased by 
the support now given by the Bank to the allegations, I am of opinion I 
ought to allow the examination of the insolvent’s sod. As regards Labai, the 
point in dispute is a dehniteone, and she will be easily able to answer it if 
she is [69] in the right. I think she should first be asked to produce her 
documents of title, and give other information that may be required. If 
she refuses, then she must be examined, but at her own house, in 
accordance with the custom of her community and only after the exami¬ 
nation of Rahimbhoy Alladinbhoy, the results of which may render her 
^ammabion unnecessary. At the same time I do not think the applicant, 
Rahmubhoy Hubibhoy, who belongs to the insolvent’s family and is 
involved in a bitter family quarrel, should direct the examination. 1 
tnmk It will be more certainly directed to its sole legitimate object—the 
benefit of creditors and the estate—if it is undertaken by the Bank. As 
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the Bank has made a separate application of a similar character, I can 
safely assume its readiness, and I, therefore, order the summonses to 
issue returnable in a month’s time. The Back to apply to the Official 
Assignee to conduct the inquiry, and if he declines to do so. then the 
Bank to conduct the inquiry. The oaymeot of dividend to Rahimbhoy 
Alladinbhoy to be postponed till the first Court day, at least one week 
after the close of the examination. 


11 B. 69 = 11 Ind. Jur. 189. 

ORIGINAL CIVIL. 

Before Mr. Justice Scott. 

Lakshmibai {Plaintiff) v. Hirabai and another {Defendants).'" 

i21st September, 1886.} 

Will—Bindu will — Construction—Joint UnAncy—Tenancy-in-common—" Heirs of my 
property," effect of these toords in Hindu unU. 

Bbojraj died in 1876, leaving Hir»bai, bis widow, and Natbu, an adopted sod, 
hina surviving; and be directed by his will that Hirabai and Nathu should be 
“the heirs of his property.” Nathu died childless in 1880, leaving the plaintiff, 
Lakfihmibai, his widow, him surviving. Hirabai, thereupon, took possession of 
all Bbojraj’s property, claiming as a joint tenant with Nathu under the will to 
be entitled by survivorship on Natfau’s death. 

Held, that, under the will, Hirabai and Nathu had been tenants-in-common, 
and not joint tenants : and that the plaiutiff, therefore, as Nathu’s widow, was 
entitled to Natbu’s share. 

In the expounding of Hindu wills the Court should presume that the holder 
did not intend to depart from the general law beyond what be explicitly declares. 
[70} Bbojraj, while be had constituted bis widow, Hirabai, as one of his heirs 
contrary to the general principles of Hindu law, which only gave her a right to 
maintenance, w<as silent as to bow far bor right of heirship was to extend. That 
right was to be construed in a manner most consistent with the general ptinoi- 
pies of Hindu law ; and to hold that a joint tenancy bad been created between 
Hirabai and Natfau, would be in distinct derogation of tbe joint family system, 
which is tbe keystone of Hindu law. It would be, in effect, to exclude tbe 
son’s family, for tbe benefit of the widow in total disregard of the relations and 
obligations of a Hindu family. Tbe fact of Nathu dying childless, was an acci¬ 
dent which could not be presumed to have been in tbe testator’s contemplation. 

[Confirmed, 11 B. 573 ; Appr., 9 C.P L.R. 05; R., 10 Bom.L.R.’210 {222); 9 O.C. 119 

( 122 ).] 

Tue first; defendant in this case was the widow ofoneBhojraj Dessur. 
The plaintiff was the daughter-in-law of the defendant, being the widow of 
one Nathu Bhojraj, who was the adopted son of Bhojraj Dessur. 

Bhojraj Dessur died on the 27th September 1876, leaving his widow 
Hirabai. and his adopted son, Natbu Bhojraj, his only heirs and next of 
kin. The said Nathu Bhojraj died intestate in 1880 without issue 
leaving his widow, the ulaintiff Laksbmibai, him surviving. 

Tbe plaintiff alleged that the defendants had taken possession of all 
the nroporty of Bhojraj Dessur, setting up the authority of a will left 
by him, dated the 22Dd September 1876, which will, however, had never 
been nroved. 

The plaintiff, as widow of Nathu Bhojraj (tbe adopted son of Bhojraj 
Dessur), claimed to be entitled to the whole of the property left by the 
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said Bhojraj Dessur, or. in the event of the said V7ill being proved, to 
the interest which the said Nathu Bhojraj took in the property of the 
said Bhojraj Dessur under the terms thereof. 

The defendants denied that the plaintiff was entitled to anything 
more than maintenance out of the estate of Bhojraj Dessur. 

By a Judge’s order, dated the 24th June 1886, the case was ordered 
to beset down for hearing on the preliminary issue, as to whether the 
plaintiff had any, and what, right to the estates of Bhojraj Dessur under 
bis will mentioned in the pleadings. 

On behalf of the defendants it was contended that, under the terms 
of the will, the whole of the property of Bhojraj Dessur [71] was left 
to the defendant Hirabai (bis widow) and his adopted son, Nathu, 
jointly ; and that upon Nathu’s death, in 1880, it went to Hirabai by 
survivorship, so that Lakshmibai took nothing. 

Xne following are the material portions of the will: — 

“ Clause first as follows :—.4s my heirs to my property are my son 
Bkai Nathu Bhojraj and my wife Bai Hirabai, making in all two persons. 
They are truly to tske out power (probate) from the High Court at Bom¬ 
bay in respect of my properties (property); on (or to) the same no one 
(else) has any right (or) claim in any manner whatever.” * * 

“ Clause sixth :—May God forbid it; and in case my decease (or) 

death should take place, then (funeral, &c.) outlays are truly to be made 

after me agreeably to the customs of our caste, and for pilgrimage here 

and at Bombay, as my heirs txoo persons and Bhai Dayabhai Kalyanji 

may deem proper.” «***-'' 
* ♦ *• * * * 

“ According to what is written above, the above-mentioned sums 
are truly to be paid (set apart) on the dharma (religious and charit¬ 
able) account; and they are truly to act according to the above-mentioned 
conditions; avA the {said) two persons have been appointed heirs to my 
property; and they are truly to obtain power (probate) in respect of my 
immoveable and moveable property and effects at Bombay. If any person 
whatever should oppose them, then the claim, itc., of such (person) shall 
not prevail in any way whatever; and the whole property shall truly 
reach (po to) my {said) heirs two versons ; and out of the rent of my houses 
that may be received and (out of) the interest that may be received, 
my wife Bai Hirabai and mv son Bhai Natbu Bhojraj together shall 
maintain themselves; and Bhai Dayabhai Kalyanji is truly to take care 
and trouble of (and for) my estate (houses and lands) and my moneys. 
For his trouble my heirs, Uoo persons, shall truly pay him Rs. 1,000 per 
year. Further, if at any time there should arise any disagreement between 
my wife, my son, i c., the mother and the son themselves, then Bhai 
Dayabhai Kalyanji is (to act) as npri (superior) over the said two persons. 
He is truly and properly to advise, persuade, and guide them. Further, 
there is a debt due to me by Bhai [72] Dayabhai Kalyanji. As 
to whatever debt there appears to be due (bo me) from the account 
of Bhai Lakhamsi Bhojraj & Co., and of Bhai Dayabhai K ilyanji Co., 
and all that, 1, as bo whatever debt tiiere appears to be due to me in (these) 
two accounts up to the 30bh of Asoo Vad of Samvat 1932 (17bli October, 
1876), I make a gift of and forgive the same. The same are truly to be 
debited to my account; and thus (the said two) accounts of Bhai Dayabhai 
Kalyanji are truly to be squared (and written off); and as to whatever 
moneys may hereafter become receivable from and payable to him, those 
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are truly to be received (from) and paid (to him) in a proper manner. 
Further, my hetrs, two persons, shall for (bis) trade lend to Bhai Dayabhai 
Kalyanji & Co., Es. 25,000. If be at any time should require more, even 
then he may according to his credit truly borrow the same (from them). 
Further, if my son Bhai Nathu should wish to carry on trade, then he 
shall not trade separately (from Dayabhai), but he may keep a small 
share in Dayabhai Kalyanji & Go., and thus he may truly trade 
(with him). Further, in my books, moneys appear to be due to me from 
people. The same are to be demanded and recovered from them ; and, fur- 
ther, there are my mother-in-law and my wife’s brother’s wife (or widow), 
making in all two persons. My heirs shall truly maintain them as long as 
they may live ; and above I have directed Es. 1,000 per annum to be paid 
to Bhai Dayabhai Kalyanji for (his) trouble, tbe same shall truly be paid 
(to him) always. Thus I, in my lifetime, make (have made this) my will. 
This will I have made of my accord and pleasure and in sound mind and 
consciousness, and without having taken any intoxicating drug (as) drink, 
I have made (this) will. Tbe same is truly agreed to and approved of by 
me and my heirs, and representatives; and whatever business ray heirs, 
two oersons, may do, is truly to bo done with the advice of Bhai Dayabhai 
Kalyanji.” 

Lang (with Macpherson and Inverarity), for the plaintiff:—If the 
will gave the property to Hirabai and Nathu in joint tenancy, then on 
Nathu’s death the whole went to Hirabai by survivorship, and the 
plaintiff (Nathu's widow) takes nothing. [73] We contend that 
this could not have been the intention of the testator. If that is tbe 
construction of the will, then even if Nathu bad left sons they would 
have been excluded, and the whole property would equally have devolved, 
at his death, upon Hirabai. The testator uouM not have intended 
that. It would be contrary to the principles of Hindu law, which are 
to be kept in mind when construing Hindu wills : see Mahomed Shumsool 
v. Shewukram (1) ; Sreemulty Rabutty Dossee v. Sibchunder Mullick (2). 
The testator by his will provides liberally for his nephew. It is not 
likely that he could have intended to disinherit his grandsons, if he 
should have any, and give everthing to his widow, Hirabai. We contend 
that tbe will gives the estate to Hirabai and Nathu successively for life. 
The fee is undisposed of by tbe will. It really devolved upon Nathu 
as the adopted son at the death of tbe testator, but it was subject to a 
bequest to Hirabai for her life. 

He cited Mavne’s Hindu law, para. 357. 

Telang {Bussell with him), for tbe defendant:—We are not to 
speculate as to what, under any possible set of oirouinstances, the testator 
might have intended. We must look at the facts as they existed. Nathu 
was a young man, twenty years younger than Hirabai, so that the testator 
did not contemplate that he would die before Hirabai. Clearly, the 
testator did not contemplate the events that have happened, and so we 
cannot consider what he intended under present circumstances. We must 
look only to the will, and to the legal effect of the words used. 

We admit that Hindu wills are to be construed, according to Hindu 
usage and feeling, as laid down in the cases cited. But the principle, that 
the Court leans against an intestacy, applies to Hindu wills as well as 
to English wills. The other side suggests that tbe will merely gives 
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two suooessive life*estate3 to Hirabai and Nathu, and omits to deal with 
the fee after the death of those two persons. The Court should bold 
that the testator disposed of all his property if the will is open to that 
oonstruotion. But there are express words in the will showing an 
intention to dispose of the fee, e.g., " they are the heirs of my [741 
property.” See, also, the sixth clause : “ If any person, &c. * * 

■Jc -fr 

We say the will disposes of the whole property. It gives a joint 
estate to Hirabai and Nathu with benefit of survivorship. In the hand 
of the survivor the estate is, of course, to be subject to the restrictions 
which result from the status of the survivor. In this case the widow 
being the survivor she takas it just as in the ordinary case of a wife taking 
property under her husband’s will. She takes for life, and on her death 
the estate goes to her husband’s heirs. If Nathu had left sons, they 
would be excluded, as has been suggested by the other side. After, 
Hirabai’s death they would come in as the testator’s heirs. The result 
would be the same as if the will had given the property, not to the two, 
but to Hirabai alone. There is nothing whatever in the will to show a 
severance of interest. By English law there would unquestionably be a 
joiot tenancy. 

[Scott, J. —According to your construction, Nathu’s son, if he 
bad one, would have been excluded, at all events during Hirabai's life. 
That would be a great deviation from Hindu usage.] 

That may be so, but we cannot conjecture that the testator comtem- 
plated all these possible contingencies. The words of the will clearly 
create a joint tenancy ; and the fact that a curious result is produced, 
ought not to influence the Court in construing them— Jairam Narronji v. 
Kuverbai (1) ; Luxmibai v. Ganpat Moroba (2); Luxmihai v- Ganpat 
ilforo6a (3); Pro&unno Coomar Ghose v. Tarrucknath Sirkar (4) ; Seth 
Mulchand v. Bai Manchu (5). 

The effect of the words “A. B. is my heir” is to give the whole 
property— Mahomed Shwmooi v. Shewukram (6). 

Lang in reply.—Where the Courts in India have held that they will 
lean to a construction which creates a joiot tenancy, they have done so 
in order to support the joint family system. In this case such a construc¬ 
tion would lead to results directly opposed to that system. 

JUDGMENT. 

[7S] September 30. ScOTT, J.—One Bhojraj Dessur died io 
September, 1876, being possessed of considerable property, and leaving 
him surviving his adopted son, Nathu Bhojraj, and his widow Hirabai. 
He left a will, which has been duly proved, and the question raised in 
this preliminary issue is the construction of that will. The adopted son 
has died childless, leaving his widow, Lakshmibai, the present plaintiff, 
Lakshmibai now claims to be entitled to the interest her husband took 
under the will, whilst Hirabai, the defendant and widow of the testator, 
claims to be entitled, under the will, to the whole estate for her life. 

The exnressions in the will, which I have to interpret, are the 
following-.— As my heirs to my properbv thei-e are my son, Nathu 
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Bhojraj and my wife, Hirabai, making in all two persons. They are 
truely to take out probate from the High Court at Bombay In respect of 
my properties. Ou the same no one has any right or claim in any 
matter whatever.” Then follows a description of his property, and then 
the will continues ..." And the two persona have bean appointed heirs 
to my property, and they are truly to obtain power (probate). . . and the 
whole property shall truly reach (go to) my heirs, two persons. And out 
of the rent of my bouses that may be received, and out of the interest that 
may be received, my wife Hirabai, and my son Nathu Bhojraj, together shall 
maintain themselves.” The other material provisions are to the effect 
thaft one Dayabbai Kalyanji is to manage the property, to act as referee 
in disputes, and to have Rs. 1,000 a year for his trouble, as well as ad¬ 
vances from the property for the purposes of his trade. 

The above passages are obviously susceptible of more than one mean¬ 
ing. The ambiguity lies in the use of the word " heirs.” Does it give 
the testator’s widow more than a widow’s estate? Does it convey a joint 
estate with the right of survivorship, or does it convey a tenancy-in- 
common, when, though the possession is undivided, the estates are distinct 
and pass to the respective representatives ? Mr. Telang in his argument 
on behalf of the testator’s widow did not, in the absence of express 
terms giving a heritable right or power of alienation, press his 
claim for more than a widow’s estate. That point is settled law 
[76] — Koonjbehari v. Premchand (1); West and Buhler, 312. But he 
insisted on her right to an estate in joint tenancy to the extent of her life 
enjoyment of the whole. 


I think that in the expounding of wills the Court should presume 
that the testator did not intend to depart from the general law beyond 
what he explicitly declares. In this case the testator has declared his 
intention to give his widow a right of heirship in his property together 
with his son. This disposition is contrary to the general principles of 
Hindu law, by which the widow, when there are sons, is excluded from 
all right but that of maintenance. But the testator, whilst he constitutes 
his widow one of his heirs, is silent as to how far her right of heir¬ 
ship is to extend. It is clear that right must be construed in the manner 
most consistent with the general principles of Hindu law. Their Lordships 
of the Privy Council say in Mahomed Shumsool v. Shewukram (2): In 
construing the will of a Hindu it is not improper to take into consideration 
what are known to be tbe ordinary notions and wishes of Hindus with 
respect to the devolution of property. It may be assumed that a Hindu 
generally desires that an estate, especially an ancestral estate, shall be 
retained in his family ; and it may be assumed that a Hindu knows that, 
as a general rule, at all events, women do not take absolute ^tates of 
inheritance which they are enabled to alienate.” In another case. Sreemutty 
Soorjeemoney v. Denobundoo (3), the Judicial Committee say . e 

Hindu law no less than the English law points to the intention as the 
element by which we are to be guided in determining the effect of a 

testamentary disposition.Primarily, the wor s ° 

are to be considered. Thev convey the expression of the testator s wishes, 
but tbe meaning to be attached to them may be affected by surrounding 

eircumstances. . . . Amongst tbe circumstances thus to be legarded, 

is the law of the country under which the will is made, and its dispositions 
are to be carried out.” _ 


(D 5 C. 684. 


(2) 2 I.A. 7 (U, 15). 


(3) 6 M.I.A, 526 (650). 
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[77] We must, therefore, in this case consider the circumstances 
and the law. The real question to decide is, whether the widow took as 
joint tenant or tenant-in-common under the will. Cases were cited to 
show that, in aocordance with the spirit of Hindu law, the Courts in 
India should favour joint tenancy. I have found no case which lays down 
that rule as a universal principle. I have only found cases where the 
particular question would have been inequitably decided if the English 
leaning towards a tenancy-in-common had prevailed. The fact is, that 
neither rule can be of universal application. Jarman on Wills (Vol. II, 
p.211) explains the leaning, in England, in favour of tenancies-in-common as 
“ an anxiety which has been dictated by the conviction that this species of 
interest is better adapted to answer the exigencies of families than joint 
tenancy. ” Now, undoubtedly, in the present case the tenanoy-in-common 
interest would best answer family exigencies. A decision in favour of joint 
tenancy would be in distinct derogation of the joint-family system, which 
with its corollary, religious obligations, is the keystone of Hindu law. 
It would be. in effect, to exclude the son’s family to the benefit of the 
testator’s widow, and this would be in total disregard of the relations and 
obligations of a Hindu family. The fact of the son dying childless, is an 
accident which I cannot presume to have been in the testator’s contem¬ 
plation. Without express and explicit words to the contrary, which the 
will does nob contain, I think I am bound to presume the testator intended 
to preserve the ordinary rules of devolution and the general principles of 
law, save so far as he departed, in terms, from them. I must hold therefore, 
that he desired to respect the family system, and did not intend to 
deprive his son'’s family, even for a time, of all share in the property in case 
his son predeceased his widow. The plaintiff, therefore, is entitled, as 
next heir to her husband, to succeed to his share under the will. 
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Costs reserved. 


Judgment for plaintiff. 


11 B. 78. 

[78] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nanabhai Haridas. 


Boo JiNATBOO and ANOTHER (Original Plaintffs), Appellants v. Sha 
Nagar Valab Kanji and others (Original Defendants), 
Respondents.'* [8tb, 19th and 20th July, 1886.] 

Limitation Act IX of 1871, s. 92—Sui< to set aside an instrument creati^ig a charge on 
immoyeabie property, and to recover possession of the same—Agent not standing in a 
fiduciary relation—Ontts proving fraud against—Talukdari Act (Bom. VI 0/^1862), 
ss. 9, 12, 20— Taluhdar’s power of disposals over his landed estates after the 
expiration of the management by the Talukdari Settlement Officer. 

Article 92. sob. 11 of Act IX of 1871, has no application to a suit to set aside 
a mortgage bond, on the ground of fraud, and to recover possession of the 
immoveable property therein referred to. The article in question applies o oly 
where a bare deolatatioa ie sought regarding the cancellation of a bend, or 
other instrument. 

Sikher Ghund v. Dulputty Singh (1), followed. 


* Appeal No. 22 of 1883, 
(1) 5 C. 363. 
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It is only in oases where one person stands in a fiduciary relation to another 
that the law requires the former to exercise extreme good faith in all his deal* 
ings with the latter, and scrutinises those dealings with more than ordinary oare 
and caution. 

In the absence of any special confidence reposed by one person in another, it 
lies on him, who alleges fraud, to prove it. 

Whero accounts are impeached on the ground of fraud, two or three instances 
of particular items, which can be taken asfalre and fiaudulent, must be brought 
to the notice of the Court before it can be called upon to order the accounts to 
be re-opened from the first. 

Williamson v. Barbour (1), followed. 

Under s. 12 of the Abmedabad Talukdars’Act IVI of 1862), debts or liabili¬ 
ties incurred by a talukdar during (be management of the Talukdari Settle¬ 
ment Officer are not enforceable against his landed estates. His personal liabi¬ 
lity for the same remains unafiected by the Act. This personal liability 
furnishes a sufficient consideration for a subsequent obligation so as to bind the 
landed estates by a contract made after the period of the management by the 
Talukdari Officer has expired. From and after the expiration of that period, the 
talukdar beccmes, under s. 20, the absolute proprietor of bis estate, and be is 
then at liberty to create a valid charge upon his estate lor debts contracted 
during the period of the management. 

Accordingly, where a talukdar bad. after the withdrawal of the management 
by the Talukdari Settlement Officer encumbered his landed estate under several 
[79] mortgage bonds, passed partly in renewal of old bonds and partly in con¬ 
sideration of old debts contracted during the period of the management. 

Held, that the mortgage bonds created valid and binding encumbrances upon 
the estate. 


[Appr., 16 B. 186 (190) ; 16 M. 311 = 3 M. L. J. 144 ; R.. 14 B. 279 (281); 17 B. 766 : 
21 B. 424 (426) : 8 Bom. L. R. 625 (829) ; 15 M. C. 0. R. 75; 11 0. C. 346 ; 56 P.B. 
1903=93 P. L. R. 1903.] 


Appeal from the decree of Rav Bahadur Makundrav Manirai, First 
Class Subordinate Judge of Ahmedabad, in suit No. 713 of 1878. 

The plaint in this case stated that the plaintilfs, Jinatboo and 
Nathiboo, were the owners of a separated three-annas’ share in the taluk¬ 
dari village of Kotra, in the Ahmedabad district; that the plaintiffs and 
their mother, Raje Saheb, had had pecuniary transactions with the defend¬ 
ants, commenciog from about the year 1863 ; that their estate was under 
the management of the Talukdari Settlement Officer, under Bombay Act 
VI of 1862, from 1863 to 1866 ; that the plaintiffs and their mother, 
baviog implicit confidence in the defendants, acted entirely according to 
their advice, and entrusted to their sole care and management their 
annas’ share of the village; that the defendants, taking advantage of the 
ignorance of Raje Saheb and her daughters, and of the confidence reposed 
in them, fraudulently caused from time to time certain bonds to be 
to them : that these documents were without any consideration , and that 
the defendants, when called upon to render an account of tbeir manage¬ 
ment and restore the land to the plaintiffs, refused to give up possession. 


alleging that it bad been mortgaged to them. nih 

The plaintiffs, therefore, prayed that four . 

August. 1870. another dated 15th May. 18/2, and two dated 13th June. 
1874 which the defendants bad fraudulently caused to be executed, should 

renewal of old bonds and partly in consideration of old debts 

during the period when the village was under the management of the 

Tnlnkdari Settlement Officer.___ 


{1)L.R. 9 Ch. D. 529. 
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The defendacts contended {inter alia) that the suit was barred by the 
law of limitation ; that the bonds in question were all obtained bona fide 
for valuable consideration ; that the amount due under those bonds was 
about Es. 28,373 ; and that, until this amount was [80] paid off, they had 
a right to retain possession of the mortgaged land. 

The Subordinate Judge dismissed the suit, on the grounds, first, that 
the claim to set aside the bonds was barred under art. 92, sch, II of Act 
IX of 1871; second, that the plaintiffs had failed to prove that the 
defecdants had obtained the bonds in question by fraud and misrepresen¬ 
tation; and, thirdly, that the land could not be restored to the plaintiffs 
until the amount of the mortgage debt, as claimed by the defendants, had 
been paid off. 

Against this decision the plaintiffs appealed to the High Court. 

Eav Saheb Vasudev Jagannath Kirtikar, for the appellants.— 
The plaintiffs do not seek for a mere cancellation of the mortgage bonds 
on the ground of fraud. The main object of this suit is to recover 
possession of lands which have been wrongfully withheld from the 
plaintiffs. This suit is substantially one for possession of hnmoveable 
property. As such, the period of limitation for it is twelve years— Sikher 
Chund V. Dulputty Singn (1), Ramausar Panday v. Roghubar Jati{2), 
and Nathu v. Badridas (3). 

The defendants have bad possession, as the plaintiffs’ agents, since 
1864. They collected the rents from our tenants, sold the crops on our 
account, and paid the Government assessment. As agents they were 
bound to show good faith, especially as the plaintiffs were illiterate parda 
ladies, who had implicit confidence in them, and acted entirely under 
their advice. The defendants’ accounts ought, therefore, to be examined 
with special cave. The accounts aro full of false and fictitious entries, 
showing a clear intention to misrepresent and mislead. They are kept in 
a manner which lays them open to the gravest suspicion. They ought, 
therefore, to be re-opened from commencement of the transactions. 

[West, J. —You are not entitled to re-open the accounts until you 
prove two or three specific instances of fraud.] 

I can show many. Exhibits 135, 136,137, are bonds executed during 
the period of the management by the Talukdari Officer. These bonds are 
invalid under s. 12 of Bombay Act VI of [81] 1862. The bonds sued upon, 
are also invalid, as they are based upon the three earlier ones. 

Shanlaram Narayan, for the respondents.—Section 12 of Bombay 
Act VI of 1862 protects only the landed estates of the talukdar. Bub it 
leaves bis personal liability intact. That personal liability furnishes a good 
consideration for subsequent charges on the estate. Eefets to Shaik 
Gulam Mohidin v. Waghela Rajsangji (4) and Suba Miya Bapii Saheb v. 
Sha Lalckand Teja (5). The earlier bonds are, therefore, a good considera¬ 
tion for those sued upon ; the latter are, therefore, valid and binding on tbe 
estate. There is no evidence of a fiduciary relation between the parties. 
The ladies are not parda ladies, and if they are illiterate, that docs nob free 
them from responsibility. 

Eav Saheb Vasudev JagannathKirtikar in reply. — .\3 to the application 
•of a. 12 of Bombay Act VI of 1862, that section provides against charging 
tbe lands during the management by the Talukdari Oflicer. If so. effect 

(1) 6 0. 363. (2) 6 A. 490 (491). (3) 5 A. 614. 

(4) Piioted Judgmente for 1R83, p. 68. (5) Printed Judgments for 1864, p. 34. 
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must be given to the law by preventing the personal obligation from being 
replaced by one binding the lands. Here, if the personal obligation formed 
a consideration for subseqaeoc charges on the estate, it would defeat the 
provisions of the law, and, therefore, under s. 23 of the Contract Act, it 
would be an illegal consideration. Refers to Pandurang Ramchandra v. 
Narayan (1). 


11 B. 78. JUDGMENT. 

West, J. —This is an appeal against the decree of the First Class 
Subordinate Judge of Ahmedabad in suit No. 713 of 1878 brought by the 
appellants to have certain bonds, alleged to have been fraudulently and 
without consideration obtained from them by the defendants, cancelled, 
and to recover possession of the land therein referred to. 

The Subordinate Judge dismissed the claim, holding that it was time' 
barred under art, 92, sch. II, Act IX of 1871, and that no fraud or want 
of consideration was shown. 

The hrst point pressed upon us was that the lower Court was wroog 
in applying the three-years’ rule to the case. 

[82] Rav Saheb Vasudev Jagannath Kirtikar has relied on Sikher 
Chxind V. Dulputiy Singh (2) in support of his argument that the claim is 
not time-barred. The counsel for the defendants contends that as proper 
steps were not taken by the plaintiffs, within the three years allowed by 
law, to get the bonds cancelled, they cannot claim possession of the land, 
on which there is a valid charge created by the bonds. 

We do not think that art. 92, sch. II of Act IX of 1871 applies to a 
case like the present, in which the remedy sought is the recovery of land 
alleged to be wrongly withheld from the plaintiffs. Effect can be given 
to the article in question by applying it to the well-known class of cases 
of outstanding instruments by which, should they pass into the hands 
of an innocent holder for value, such bolder would have a right to re¬ 
cover on them, Should the person who has given any such instru¬ 
ment leave it outstanding for any length of time, be would enable 
the holder to raise money, perhaps, on a false show of wealth. 
Here the defendants hold possession and use the bonds taken by 
them to guard it. The object of the suit is to deprive them of that pos¬ 
session, and recover it for the plaintiffs. If it were possible for the Court 
to award to the plaintiffs possession of the land, and bold that the 
defendants bad no right to keep the same without declaring the bonds to 
be void, the plaintiffs would hardly care much whether the bonds were 
cancelled or not: whilst, in order to bring the ease under art. 92, sch. II 
of the Limitation Act, there must be a bare declaration asked regarding 
the cancellation of the bonds. 

Notwithstanding the possible analogy of a recent case in the Privy 
Council we must follow the principle laid down in the Calcutta case cited, 
and rule that the period of limitation is twelve years 

The next question for consideration is, whether the respondents were 
agents of the plaintiffs in the management of their affairs generally, and 
of the village of Eotra in particular, and whether the defendants stood 
in such a position of active confidence that [83] they were called 
on to exercise an extreme good faith in relation to these ladies, in order 
to guard their interests. It was argued for the plaintiffs that the 

(1) 8 B. 300. (2) 6 0- 363. 
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ladies were entitled to great consideration as 9 U<zs;-infants, as they were 
illterate, helpless parda ladies ; and that since the defendants, at least some 
of them, collected the three-sixteenth share of the plaintiffs in the produce 
of tbe village direct, and made advances of oash, grain, &c., and paid the 
Government assessment, they were bound to explain to tbe ladies the 
responsibilities they incurred by passing the bonds, and the reasons for 
the same. 

For the defendants, on the other hand, it was contended that there 
was DO evidence, at all, of tbe defendants having been agents in active 
confidence, so that the condition and tbe illiterateness were 

circumstances of no consequence. 

We cannot find in the evidence that there was confidence of that 
kind ; that the defendants took up the management of the village, and 
the plaintiffs resigned it in their favour. It appears that they were 
used as agents for particular transaction, viz., agents for payment of 
Government assessment, for selling grain, for carrying on legal proceedings, 
&c. But this is not the kind of agency which the law requires to impose 
on them special self-denying duties. A merchant is in some sort an agent, 
and so are a bouse agent and many others ; hut, unless there is a special 
confidence created, tbe law does not give their employers special protec¬ 
tion. 

If there was any special confidence, the ladies should have come for¬ 
ward to say in what way the confidence was created and violated. Far 
from doing that, there was negligence on their part, and delay to such an 
extent as to give rise to an inference, that, if there were any truth in these 
statements, they would not have allowed so long a time to elapse, and 
more especially when they had the assistance of their new savkar, who 
instructs their pleader in this Court on their behalf. 

After we have decided this second point against the appellants, it is 
clear that it lay upon them to show that there was fraud practised by the 
defendants in obtaining these and other bonds, and that there was no 
consideration for them. We find that [84] there is no direct evidence 
in the case to show that the amounts, for which these bonds were passed, 
were not received by tbe plaintiffs, or paid on their account. Tbe 
defendants, who were examined in tbe case as witnesses, said on oath that 
tbe amounts, for which the different bonds were passed, were paid to or 
for the plaintiffs. There is no oath against this oath : tbe ladies have not 
cared to come forward and say which of the items were not received by 
thorn, and in what way they were deceived. The pleader for tbe plaintiffs 
relies on the alleged irregularities in the defendants’ books of account, and 
wants us to presume that, inasmuch as there were erasures, &e., in them, 
the conduct of the defendants in their dealings with the plaintiffs and in 
the transaction, relating to the bonds was fraudulent. He has drawn our 
attention to a smear of ink over certain words and to a bole in the middle 
of an entry in the accounts, for the purpose of showing that tbe accounts 
were tampered with fraudulently. In the next place, he argues that some 
fictitious entries have been made in tbe accounts to tbe credit of some of 
the partners of the firm of the defendants, in order to create a balance, 
such as to cover the amounts shown as advanced to the ladies. Bub 
generally for a long time before or after each of those entries alleged 
as fictitious to the credit of the separate partners there were no advances 
naade to the ladies, nor ean we find a connection through entries of 
advances equal or nearly equal in amount to those on the credit side alleged 
to be fictitious. 
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1886 The accounts do not show any indications of fraud, though they 

July. 20. might be loosely or irregularly kept, or may be such as themselves do not 

— command confidence. They do not appear to us to make out such a case 
A.PPEL* as to enable us to throw the burden on the defendants, of proving to the 

LATE satisfaction of the Court that the consideration moneys stated in the 
Civil, bonds were actually paid. The utmost that can be said as regards 

— these accounts is that, if the bonds wanted any corroboration, they 
llB. 78. do not supply the whole of it, but we cannot say that they afford no 

corroboration at all, in the face of the prima, facie obligations created 
by the bonds, unless the accounts are palpably false. Though these 
accounts present evidence of irregularity, they do not appear to be false. 
Before they can call upon the Court to [853 re-open the accounts from 
the first, on the ground of fraud, it is necessary for the plaintiffs to bring 
to its notice at least two or three instances of particular items which the 
Court can take as false and fraudulent. The principle enunciated in the 
well-known cise of Williamson v. Barbour (1), and which has been assented 
to in some cases since, requires that two or three instances of fraud ought 
to be established before the Court can re-open the accounts. If there 
were reasons for imputing any fraudulent conduct to the defendants in the 
transactions which resulted in the passing of the bonds by the plaintiffs, 
and if there were no consideration for the same, the ladies, when they 
appeared before the Registrar to admit the execution of the bonds and the 
receipt of consideration money, had ample opportunities of stating what 
they now aver as the true state of things. Bub, instead of doing so, they 
admitted their obligations, and they then allowed the time, within which 
tbeir rights to inpugn .ibe genuineness of the bonds might be asserted, 
to pass away. Merely because three years bad elapsed from the dates 
of the bonds, the ladies were not debarred from suing for possession of the 
land, as already remarked by us; but the lapse of so many years casts a 
shadow of suspicion over their case, and to raise any presumptions in their 
favour now would bo fatal to the administration of justice. The bonds 
were not disputed fora number of years. It is next to impossible, therefore, 
to believe that had there been a good case of fraud, or want of considera¬ 
tion, the ladies should have taken no steps earlier, and allowed the defend¬ 
ants to be all along in possession of the land. The delay in bringing this 
suit was approaching to the point where Courts cannot interfere. To 
allow the plaintiffs to disturb such transactions after so many years, and 
after the means of evidence perish, would be setting a premium on indolence. 
It behoves us under such circumstances to exact very satisfactory evidence 
of failure of duty on the part of the defendants, and we are not prepared 
to say that there is such evidence in the case. For these reasons we cannot 
set aside the bonds as having been fraudulently obtained, but must hold 
them to be genuine and prima facie binding. 

[86] The next point argued before us was whether, under the Talukdari 
Act (Bombay) VI of 1862, any of the bonds under question could be bold 
void wholly or as far as the debts incurred during the continuance of the 
management, tbe estate of the plaintiffs having admittedly been place 
under the management of the Talukdari Settlement Officer for some time* 
That a portion of the consideration money for some of these bonds at least 
was advanced during the continuance of the management by the Talukdari 
Officer, is not denied even by Mr. Shantaram, pleader for the defendants : 
and Rav Saheb Vasudev, for tbe plaintiffs, contends that under s. 12 of that 




(1) 9 Oh. Div. 529. 
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Aot, that debt or liability canaot be enforceable in any manner whatever, 
either daring or subsequently to such period of management, against the 
landed estates of the talukdar. He further argued that the debts due or 
incurred during the management should have bean notihei to the Taluk- 
dari Officer, or else were barred and extinguished by operatain of s. 9 ; that 
the bonds Exs. 135, 136 and 137 being consequently null and void, the 
other bonds, which were the offspring of these, were tainted with their 
defects, and also void. 

There is no doubt that any debt or liability of the plaintiffs, to which 
they were subject, eiblier parsonally or in respect of their landed estate, at 
the time of the deeliration, but which was not notihed to tbe Talukdari 
Officer, became for ever barred under s. 9. But the only section affecting 
debts or liabilities incurred during the continuance of the management 
under che Act is 12, which simply says that the same shall not be 
enforecable in any manner whatever, either during or subsequently to 
such period of management, against the landed estates or any part thereof. 
Such liabilities incurred during the continuance of the management 
would not then be enforceable against the landed estates. Comparing ss. 9 
and 12, however, we find that debts or liabilities existing at the time of 
the declaration by the Governor in Council vesting the management in 
the Talukdari Officer became barred for ever both as regards the personal 
liability of the talukdar and as regards his landed estates, if not duly 
noticed, whilst those incurred daring tbe management are only not 
enforceable against the fandcd estates, the [87] personal liability of tbe 
talukdar for the same remaining unaffected by the Act. Applying tbe 
maxim, cxpressio unius est exclusio alterius, we can say that the Legislature 
did nob intend to go further than exempting the landed estates of the taluk¬ 
dar from being liable for debts or liabilities incurred during the continuance 
of the management. The personal obligation created in this case by the 
bonds passed during the talukdari management was a primary one, the 
charge on tbe land being merely secondary. We, therefore, tbink that 
though the charges on the lanl created by bbose bonds could not be enforc¬ 
ed, the personal obligation was still subsisting. 

The question then arises, whether this personal obligation can furnish 
a consideration for a subsequent obligation so as to bind tbe estate by 
a contract made subsequently bo the close of the management of the 
Talukdari Officer. Unless the law intervenes, every obligation, every 
debt subsisting between individuals may be made a consideration for 
charging lands, and where the exception ceases to operate as in the 
case of a minor after he attains majority, a persona! or moral obligation 
may be converted into legal obligations. Section 20 sets forth, in the broad¬ 
est and clearest terms, that, after the withdrawal of the management of 
tbe estate by the Talukdari Officer, the taluk lar has full, uolimitei power 
of disposal over his estates as to which his rights were till then limited. 
The moment the interdict is removed, the Talukdar can bind his estate by 
a charge securing a personal obligation upon which the creditor might 
otherwise sue and get his debtor imprisonel. If the estate can thus be 
subjected to obligations generally, why nob to an obligation in itself 
binding the nerson, though created during the interdiction. That a personal 
obligation of the plaintiffs, created by the bonds passed during the taluk¬ 
dari management was subsisting, is beyond doubt. How, then, can it be 
possible that tbe ladies should be liable to ba sued and imprisoned for that 
obligation, and yet nob in a position to relieve themselves by charging the 
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landed estate after the withdrawal of the management. We cannot impute 
such an intention to the Legislature. The case, cited by Bav Saheb Yasudev 
are not on all fours [88] with the present case. In those cases there was 
nothing more than a mere moral obligation, whilst here there was a legal 
one, a personal liability at least of the ladies. We, therefore, come to the 
conclusion, that there was no violation of the law in the transactions in 
question. 

The last question that remains to be noticed, relates to that legality, or 
otherwise, of the appropriation of a sum of Bs. 375, being the sale-proceeds 
of the grain that came to the share of the plaintiffs out of the income of 
the village of Kotra in a certain year made by the d ^fendants towards the 
payment of a debt due by the plaintiffs. It is contended by the defendants' 
pleader that the amount was appropriated by them with the consent of the 
plaintiffs. It is admitted, on all sides, that, during the time this amount was 
put down in the account as appropriated, the talukdari management was stil 
continuing, though the land was managed by the ladies themselves. The 
debt of Bs. 857, not notified to the Talukdari Officer, was not recoverable. 
It does not follow that the payment was made in fraud of the ladies. 
They were carrying on transactions behind the back of the Talukdari 
Officer, and that they should not be able of their own good-will to make, 
payments towards the satisfaction of debts not notified to that officer out 
of the profits of the land, would be rather anomalous. The ladies ought 
not to have entered into these transactions ; but we cannot say, there being 
a real debt, that they and all others were entirely prohibited from enter¬ 
ing into them. After the appropriation of the sum they passed many 
bonds of the defendants, and on passing anyone of them they could have 
raised the objection. The settlement was not an idiotic one. They bad 
then, perhaps, a finer sense of their obligation than now under the 
instruction of the new savkar. We do not see sufficient reason for inter¬ 
fering with the appropriation of this sum. 

We, tlierefore, confirm the decree of the First Class Subordinate 
Judge, with costs. 

Decree confirmed. 


11 B. 89«11 iDd. JUF. 145. 

[89] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nanabhai Haridas. 


Hari Chintaman Dikshit {Original Plaintiff), Appellant v. MoRO 
LaksHMAN {Original Defendant), Respondent.* [3rd August, 1886.] 

Evidence—Ancierd documents—and weight of—Evidence Act I of 1872, 
ss. 32 and 90—Hindu law—I^uncupative loill—Construction of a -varaspatra. 

In 1347, A., a Hindu widow, executed in favour of B, a varaspatra (a deed of 
beirebip) in the followiog teems :— 

•' My husband bss died. We have no issue, and you ate a son of my husband’s 
cousin. Taking this into coDsideratioD, my husband expeeseed his wish, when 
be was on the point of death, that all the houses and shops situate in Poona, 
except the bouse at Banares, should be given to you, and that you should be 
made owner of all money-dealings connected with Poona. I, therefore, in obey¬ 
ing his command pass this deed of heirship to you, and make you owner of all 
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the property meotiooed above like our eon. You» therefore enjoy the property ia 
your name joyfully.’* 

Under this varaspatra^ B, took possession of the property mentioned tberein» 
and enjoyed it during his life-time* Alter his death, his gumasta (agent) manage 
ed it for and on be half of B-’s minor son, 0* In 1861, 0 filed a suit to redeem 
a bouse and a garden, part of the property oovered by the voruspnfra, and which 
had been mortgaged by A’s husband in L83K One of the defences to this suit 
was that neither C. nor his father was the heir of the original mortgagor, and 
that, therefore. C could not redeem the property in dispute. At the trial, 0 
produced the vnraspdtra of 1847 in support of his title, allesing that he had 
found it among the papers of the old gumasta of his father, who used to look 
after his afiairs during hie minority. 

Heldf that the va^-aspatra of 1347 was evidence of a nuncupative will by A's 
husband in favour of B. Such a will by a Hindu would be quite effectual, 
ezcept in cases governed by the Hindu Wills’ Act (XXI of 1870). 

Beld, also, that the varaspatra was admissible in evidence under s. 90 of the 
Evidence Act I of 1673, as a document purporting to be more than thirty ysdits 
old, and produced from a custody, which under the oireumstances of the case 
was a proper custody, the possession of the gitmista being legally the posseesion 
of his master. 

The t^araspafra was also admissible under s> 32, cl. 3, of the Evidence Act (I of 
1872), as it was manifestly a declaration by A against her proprietory interest; 
for by it she divested berself of her widow’s estate in the property, and there 
being no evidence of her existence after 1817, she must be presumed to have been 
dead in 1881, when the suit was filed. 

[90] The degree of credit to be given to an ancient document depends chiefly 
on the proof of transactions or state of aSiirs necessarily, or at least properly or 
naturally, teferrible to it. 

[R., 20 B. I (5): 29 C 740 (745) : 21 M. 10 (16); 9 A.L.J. 165 (P.C.) = 14 Bom- L.E. 
177 = 15 C.L.J. 180=16 C.W.N. 603 = 14 lod. Cas 463 = (1912) M.W.N. 73 ] 

Appeal from the decree of Rav Bahadur Narayaa Govind, First class 
Subordinate Judge of Poona, in suit No. 534 of 1881. 

This suit was instituted by the plaintiff Yadnesbwar Balkrishna 
Dikshit to redeem a bouse and a garden from the defendants. The pro¬ 
perty in dispute bad belonged to one Hari Cbintamani, who mortgaged it 
in 1831 to the defendants for Bs. 4,999. Tbe plaintiff alleged that Hari 
Chintaman had made a nuncupative will at tbe time of bis death, bequeath¬ 
ing his houses and gardens at Poona, including the property in dispute 
to tbe plaintiff’s father Balkrishna Dikshit. To prove this will, the plaintiff 
produced a varaspatra (or deed of heirship) passed in 1847, by Tai, the 
widow of Hari Chintaman, in Balkrishna Diksbit’s favour. The oaraspat- 
ra was to the following effect:— 

My husband has died. We have no issue and you are a son of my 
husband’s cousin. Taking, this into consideration my husband expressed 
bis wish, when he was on the point of death that all the houses and 
shops situate in Poona, except the house at Banares. should be 
given to you, and that you should be made owner of all money-dealings 
connected with Poona. I, therefore, in obeying his command pass this 
deed of heirship to you, and make you owner of all the property mentioned 
above like our son. You, therefore, enjoy the property in your name 
joyfully. It is proper on my part to accompany you to Poona, but I 
cannot leave my residence in Banares and come to Poona. You should, 
therefore, furnish me with maintenance, as a dutiful son would do, till I 
am alive, and after my death perform my funeral rights as a son. In a 
word, I tell you that you should perform our annual ceremonies as you 
do those of your parents. I have made you an heir according to the 
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command of my husband ; our other relations, &c., therefore, can have no 
interest in the houses and shops situate in Poona.” 

In accordance with this varaspatra, Balkrishna took possession of 
Hari’s property at Poona, and dealt with it as his own. After Balkrishna’s 
death the property was managed by Bilkriahna's gumasta during the 
plaintiff's minority. On his attaining [913 majority, the summary 
settlement for the greater part of the estate was made with the plaintiff. 
In 1881 the plaintiff filed the present suit for redemption of the property 
in dispute. 

The defendants contended (inter alia) that Balkrishna was nob the 
heir of Hari Chinbaman, and, consequently, the plaintiff had no right to 


sue. 

The Subordinate Judge was of opinion, that, under Hindu law, Tai, 
the widow, was nob competent to make Balkrishna an heir to her deceas¬ 
ed husband’s property by an instrument like the varaspatra. He. there¬ 
fore, held that Balkcisbna did not acquire, under the varaspatra, any 
right over the property of Hari Chintaman, and that, consequently, the 
plaintiff was nob entitled to the property through his father. The suit 
was, bheiefore, dismissed. 

Against this decision the plaintiff appealed te the High Court. 

Mahadev Chimnaji Apte for the appellant:—The varaspatra is 
evidence of a nuncupative will in favour of the plaintiff’s father. Such 
a will is valid under the Hindu law —Bhagvan Dhullabh v. Kala Shankar 
fl) ; West and Buhler (3rd. ed.) 222. 

In maharajah Pertab Narain Singh v. Maharanee Subhao Kooer (2) 
the Pi'ivy Council lay down that a parol revocation of a will is valid. 
The varaspatra is admissible in evidence under s. 32, cl. (c), of the 
Evidence Act, as a declaration by the widow against her proprietory 
interest. And as she has not been heard of for the last thirty years, 
she must be presumed to be dead. The document is also admissible as 
a document more than thirty years old, and produced from proper 
custody. The clerk’s custody is really the custody of the master, and 
this document has been acted upon. The plaintiff and^ his father have 
been in possession under this document, and have dealt with the property 


as their own. 

Skantaram Narayan for the respondentsThe law as to the ad¬ 
missibility of ancient documents is laid down in Hari Dhangar v, Biru 
£>asrM(3) aDd Trailokia Nath Nundi v. Shurno Ghungoni{^), L92J The 
varaspatra does not come from a proper custody. Nor had it been acted 
upon in such a wav as to raise the presumption of itsgenumeness. Assuming 
that it is genuine, it is not valid. It sets forth a command on Han s part to 
his wife to transfer the property to Balkrishna. This amounts to 
a gift by the widow at the bidding of her husband, and as it was nob ac¬ 
companied by possession, the gift was inoperative and ineffectual. Not 
is the document admissible under s. 32. as it is nob shown chat the widow. 

w’bo executed it, is dead. 


JUDGMENT. 

West, J.:_ The principal points in the present case are those of the 

admissibleness and the effect of the document No. 28. This is a paper, 
called a varaspatra, aoparently executed by a lady, named Tai, at Banares 


(1) 1 B. 641. 
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in the year 1647. By it she proposes to make over tbe whole property 
lately held by her husband, Hari Gbintaman, to the present plaintiff's 
father Balkrishna. Such a document would naturally be sent to the 
person who was to beoedt by it, and all tbe more certainly if he was called 
on, as Balkrishna was, to fulfil certain duties in return for tbe benefit 
conferred on him. The plaintiff deposes that he found tbe document 
amongst the papers of a clerk, named Balaji, on Balaji's death. Balaji was 
an old servant of the family. He had been employed by Balkrishna, who 
died in 1851, and tbe plaintiff being then a child, Balaji had two or three 
years afterwards filed this very document on his behalf with the Inam 
Commissioner. Balaji bad other papers of the plaintiff at his death, and 
being employed as he was, his custody of this one on account of his 
master could not be called an improper one. Legally, bis possession was 
that of tbe plaintiff, and he was perhaps more likely to have the actual 
detention of tbe document while he lived than was bis master. 

The document purports to be more than thirty years old, and, 
therefore, bad to be, as it was. admitted in evidence. The degree of 
credit to be given bo it, would depend on circumstances, chiefiy on the 
proof of transactions or states of affairs necessarily, or at least properly 
and naturally referrible to it. What these were, will have to be con¬ 
sidered when the nature of tbe document itself bas been ascertained. 

[93] It purports to be a declaration by Tai that in bis last moments 
her husband, Hari Gbintaman, bad expressed his desire tbati all his pro¬ 
perty, with certain exceptions, should on bis death pass to Balkrisbna. 
Some subtilties of interpretation have been proposed to us for the purpose 
of showing that what Tai says is that her husband directed her to make 
a gift to Balkrishna; but a testamentary command ought not to be frittered 
away if tbe sense is clear, and it is clear that Tai means to say that her 
husband bequeathed his property to Balkrishna. This declaration was 
manifestly against Tai's proprietary interest, for, by it, she divested her¬ 
self of her widow’s estate in the property; and there being no evidence of 
Tai’s existence after 1847, she must be presumed to have been dead in 
1881. The document 28, therefore, was properly admitted as a declara¬ 
tion by Tai, and, as such, it is evidence of a nuncupative will hy Hari 
Gbintaman. Such a will by a Hindu would be quite effectual. 

Tbe father Balkrishna and the plaintiff himself are shown to have 
been and to be in possession of some parts of the property formerly held 
by Hari Chintamau. By the document No. 34 it appears that the plaintiff’s 
mother dealt with a bouse, once Hari’s, and could give extracts from his 
books concerning the vada mortgaged to the cUfenrlants. The summary 
settlement for the estate, or some of it, was made with the plaintiff. 
These are all transactions properly referrible to tbe right created by 
document 28, and going bo sustain it as genuine. On the whole, then, 
we think that the will of Hari in favour of Balkiishna is proved, and 
that on tbe title derived from this source the plaintiff has a right to sue, 
if any representative of Hari can do so, to redeem the property in dispute 
from the defendants as mortgagees. 

The Subordinate Judge has taken evidence on all Ihe issues, bub 
finding that the plaintiff had not a rouresentative character enabling him 
to sue, he has not dealt with that evidence. Thus for adjudication 
purposes be has excluded it. We reverse his decree, and remand the 
cause for adjuffication on the issues not so far disposed of. Costs to 
follow the final disposal. 

Decree reversed and case remanded. 
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[91] NOTE The law relating to the admissibility and weight of ancient docn- 
moots is discussed by Mr. Justice We.st in Timangavda t. Rangangavda (1) (Regular 
Appeal No. 21 of 1877). The following is a short report of the case ;— 

The plaintiS sought to recover his share of certain inam lands and haks or cash 
allowances enjoyed by his family on account of the nadgavda and nadkarni vatan. 
The first defendant, who was the son of the plaintifi’s elder brother, answered that, 
according to a long-established family custom extending over seven generations, the 
property in dispute was impartible, and enjoyed solely and exclusively by the tepie- 
sentatives of the eldest branch, and that the plaintiff, as representing the younger 
branch, was entitled to maintenance only. To disprove the custom set up, the 
plaintiff adduces in evidence a number of documents more than thirty years old. 

K. T. Telang (with Ghangasham Nilkant), for the appellant. 

Mamksha Jehangirsha, for the respondents. 

WEST, J.:—The plaintiff in this case is uncle of the first and brother of the second 
defendant. He sues for a partition of the family estate. The answer is, that the estate, 
being a vatan attached to the ancient offices of nadgavda and nadkarni of the par- 
gana of Kundgol, is according to the custom of the family impartible. 

Tbe proof of such impartibility rests on him who asserts it [B. &W., 339 (2ad ed.)] 
and in this case tbe decision of the Subordinate Judge, that it has been established by 
tbe defendants, is supported by a strong body of evidence. Tbe oral testimony of a 
number of witnesses, whose examinations are recorded under Ex. 325, is uniformly in 
favour of the alleged impartibility. It is fortified by similar evidence as to tbe custom 
amongst tbe families of her hereditary office holders of the pargaoa. The testimony, on. 
the other side, is that of obviously interested persons, such as witnesses 105 or 293 and 
294, well-informed some of them no doubt, but anxious themselves to obtain shares, or 
to establish a right upon which shares may be claimed. They do not make out that 
they actually hold portions of the estate as sharers on equal terms with the head of tbe 
family, the first defendant. He, on tbe other hand, does show that, though the exclu¬ 
sive or superior right of his own senior line was challenged at least three times during 
tbe last century, it was Ion each occasion successfully vindicated. As to the last of 
the documents bearing on this series of contests, Ex. 219, there was a confiict of testi¬ 
mony. Witness No. 332, one of tbe bhaubands (members of the seme family) asserted 
that tbe signature of tbe Chief of Jamkbandi, attached to that document was not 
genuine ; but to our minds it was satisfactorily proved by tbe witnesses Nos. 27, 29, 30, 
31, and 85 under the commission, Ex. 335. 

On the other hand, it is clear that in the year 1600 or 1801 the defendants’ family 
were deprived of their exclusive possession of the village of Kop, which was then handed 
over to Bassangavda, a representative of a long-severed branch called tbe Padoshis, as 
the family amongst whom the present contest is going on ate called the Mudosbis. It 
is argued that this determination of a dispute between the branches establishes that 
impartibility could not have been the law of [95] the family. And, if not the law 
of tbe family (it is urged) when the severance of tbe two great branches took place 
towards tbe close of tbe seventeenth century, it could not be made the law by any 
sub^^equent resolution or practice of tbe Mudosbi branch. The Privy Council have 
indeed said that such a “ custom is capable of attaching and of being destroyed” (W. & 
B., 338 (2nd ed.)) and many cases have been disposed of on tbe ground that a special 
family custom may beabandoued. If, however, such a custom was a law io the proper 
sense, it could no more, on general principles, be exchanged for the ordinary law at 
the option of those subject to it. than it could be adopted in opposition to tbe ordinary 
IftW 

' It would seem, then, that for some purposes, and as affecting tbe members them¬ 
selves who compose it, a Hindu family is recognized by the highest tribunal as 
having a legislative or quasi legislative authority to which individuals must sub¬ 
mit, and which the Courts will enforce. How fat this authority extends, and what 
ate the precise cicoumstances which will be taken as demonstrative of its having 
been exercised, are questions whioh will necessarily arise m working 
turn of the Judicial Committee, should it be mamtamed in its literal strictness, to 
its logical conclusion. In tbe present case it might be said that tbe evidence shows 
the adoption, if not tbe existence from beyond tbe teach of memory, of the custom 
of primogeniture and impartibility in this family ; while the award o Kop to the 
rival Padoabi branch would, if it could be called an adjudication, tend strongly 
tbe opposite way. But, in truth, there was nothing that can properly be called an 
adjudication, or assimilated to an adjudication, in that case. Ihe whole district, 


(1) Printed Judgments for 1878, p. 240. 
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in which the estate in question is situated, fell for a time under the dominion of 
Tippu Sultan. There was a general uprooting of old-established rights, and of 
the traditional respect for rights sustained by habit and their oontinued execoise. 
In the counter-revolution, which followed at the close of the last oeotury, the Padoshis 
represented by Btsangavda oame forward with a olaim whioh they seem to have rested 
on the document No. 31. That document has been tampered with, inasmuch as in 
the Marathi version the name of Dugangavda, one of the grantees, has been wholly 
obliterated ; but the Chief of Jamkbandi and the Pauchayat, to whom the matter was 
referred, may still have been impressed by it. It purports to be a grant of Eop, in 
A. D. 1693, to Yellapa and Dngana in common with Kenohangavda, the ancestor of the 
litigants in the present case. Had a regular tribunal pronounced the family on this 
aod other evidence not subjsot to a rule of impartibility of property, and made this 
determination of their legal status the ground of its deoision, that would be a matter 
of oonsiderable importaooe; but. as the case stands, the resolution of the Panobayat 
aod the order of the Jamkbandi Chief (Ex. 325, witness sub-No- 32) may have been, 
probably were, influenced by other than strictly legal considerations. It is really of 
more weight, for the purpose of this smt; that, except during Tippu'a usurpation, the 
village of Kop should have remained unparcitioned for aoeotur?, as it seems to have done, 
than that it should then have been disposed of as it was, without a judicial investigation. 
The document No. 31 would have some effect in showing that, as between the Mudosbis 
aod Padoshis. there was at least a oapabiliiy of taking and holding some property in 
common. If there bad been a common enjoyment of this village clearly proved, it might 
[96] still have bean said, no doubt, that tha holding of a particular property in com¬ 
mon, acoording to terms of the grant, wtuld not prove general partibility any more 
than general union, that partibility would in so numerous a family have led to many 
sab'divisioos in the course of a century, and that an original custom of impartibility 
before the severance of the family into two branches was consistent with such a 
severance, and the abandonment by the Padoshis of the special family law. while the 
Mudosbis still adhered to it. And hence it would be argued that no useful inference 
as to the fauoily custom of the Mudosbis could be deduced from this transaction. But 
the joint possession is not, in truth, made out down to the time when the Chief of 
Jamkhandi, acting on the suggestion of the Panohtyat, ousted the Mudosbis by an act 
of arbitrary authority. It may have subsisted; but the opinion of the paneb, as stated 
by the Chief of Jamkbandi, would appear to have been rather that while the right was 
joint, the possession had been exclusively held by Basangavda's branch of the family, 
until Mabadu, representing the Mudosbis, seized it on the overthrow of Tippu’s power, 
Mahadu persisted in asserting (Ex. 19 and 16, dated in 1809 aod 1811) against the 
further claims of Basangavda that the cj-sharers bad long ago abandoned all claims to 
equal co-paresnery to bis own line, which had ever since held exclusive possession of 
the yatan : and with the exception of Kop it appears to have been thus retained by the 
family unpartitioned down to the present day. 

The principal sources of the title to the estate now in dispute are the documents 
Nos. 213, 214 aod 215, produced with Exs. 216 and 217 by the hereditary sttbnts of 
Kundgol, (Ex. 325, sub-No. 27). From Ex. 2i7 it appears that a share of the pafehhip 
of the town of Kundgol had been added to the district nadgavship, a share which bad 
belonged originally to Laksbmio and Singaogavda. A claim to a share in this part 
of the estate was io 1747 made by one Venkatgavda, but it was declared to belong 
exclusively to Kenohangavda, the common ancestor of the present parties, who for this 
favourable decision seems to have been charged a fee of 4,000 hons or 16,000 rupees by 
the Sirkar (Ex. 217)- A decision in 1751 by the Nawab of Savanur similarly recognizes 
an exclusive right (Ex. 218). 

The Exs. 213—215 all relate to a grant made in 1692 to Kenohangavda, the grand¬ 
father of the one lately mentioned, on acconnt of the injuries be bad sustained 
thcough ois delay in giving in his submission to the commander of the Emperor’s 
invading army It has been argued that the expression av.lad aflad in the Persian of 
the grant, implies and necessitates a descent different from what the Hindu law as 
modified by a custom of impartibility prescribes ; and that the custom could not, con¬ 
sequently, attach to the estate. But the language really means no more than that the 
grant is meant to be hereditary, not merely personal. The precise devolution of the 
estate would nevertheless be governed by the law to which the grantee was subject, so 
far as this was emsistoat with keeping the estate together, so hs to afford a means of 
support to tne office to which it was attached. That this condition has thus far been 
satisfied, the present suit shows; but the process of disintegration once begun would 
douboless soon proceed so far, as if unchecked, to defeat the original object, the fulfilment 
rn.^ought to control all dealings with tho property even under the Hindu law as 
[97] explained by Me. Ellis (W. & B.. 338 (2nd ed.) ). It is a powerful confirmation of 
tbe case made by the defendants, that of the many descendants of Kenchangavda, of 
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bis father Timangavda, aod bis grandfather Gavdappagayda, through whom this family 
is traced back to the earlier half of the seventeenth century, no one. except the re¬ 
presentative member of the senior line, seems to hold or to have held anything beyond 
a small plot of lard, extending to 30 or 40 aores, as a means of subsistence. The 
Ex. 219, dated in 1794, a decision by the then Chief of Jamkhandi, rests on an express 
denial of the right of the junior branches to anything more. Tho corroboration, 
which such an existing state of the property and such authenticated tran?aotioDS 
derive from the other documents filed by tho principal defendant, is comparatively 
unimportant. The documents Nos. 220 and 221, which, however, are not supported 
by any independent evidence of acts done in accordance with them, go to prove that 
in 1769 and 1772 a member of the Nadgavda family, named Gavdappa, mortgaged, 
not his share, but bis pofpi or maintenance with the head of the family Kench- 
angavda as surety. Exhibits 224, 226 were not, in strictness, admissible as evidence. 
They are not deeds produced by the possessor of an estate which relating to trans¬ 
actions afiecting it may betaken as part of those transaction or res gesta. Nor are 
they shown to be accounts whereby some person charges himself (see Doe d. 
Ritiglake v, Deviss (1)), or entries made by some person in “ books kept in tbe ordinary 
course of business, or in tbe discharge of professional duty ” (lad. Bvid. Act, 
8.82 (2)). They are mere estimates drawn up by some unknown person, aod the 
fabrication of wbiob, however genuine they may really ba, would involve no appre¬ 
ciable responsibility. Taking them as evidence admitted without objection (Indian 
Evidence Act, s. 167), they are estimates, whether correct or not, in the middle 
of the last century, of the produce of the Nadgavda estate, from which it appears 
that, out of 24 Tnars of land at Kundgol, 11 mars were set aside as mainten¬ 
ance' for tbe family of the ancient pafels of that place consistently with what is 
said in Ex. 217. At Poora the vafa» lands amounted to 15^ mars, and out of these 4 
7 nars w< re set aside for the maintenance of the junior members. It appears, indeed, 
from Ex. 226 that, of the 11 mars of land set aside at Kundgol. one half was enjoyed 
by members of the Padoshi branch. This points, ^rtma facie, to a former union be¬ 
tween the two branches and a partition by which the provision for dependent members 
made out of the ftasba or town ijafiffti vafan had beeo equally divided between them, 
but the Pad oshis may consistently with a general rule of impartibility have severed from 
tbe Mudosbi-'on terms of an equal abate of the lands recognized as applicable to the 
support of defendant members bting allotted to their branch. Exhibit 229 is one drawn 
out by tbe plaintifl himself in 1857 when during his father’s life he was in charge of the 
family records. This document, having been framed by the plaintifl in his capacity of 
secretary, cannot, of course, act as an estoppel against him in his personal capacity; but 
it cannot have been fabricated with any fraudulent design unless he shared in that 
design. It contains several entries of allowances of 2 mars of land by way of mainte¬ 
nance, but DO shares and no allotments exactly representing the aliquot portions of 
united oo-sharers enjoying what they bald on equal terms with the bead of the 
family. That the rule of impartibility prevails in the family, was strongly 
[98] asserted by the plaiotifi’s father (grandfather of defendant No. 1) himself in 1852, 
as appears from his statement. Ex. 339. The counter-assertion now made by tbe 
witness Venkangavda (105, 299) is that of a man who acknowledg'-s that his family 
(Padosbis) and that of the parties to this case have been at feud as long as he can 
recollect. His assertion that be holds vatan lands as a sharer at Kundgol, is contradict¬ 
ed by himself. His evident animous is calculated to throw suspicion even on the 

documents (Nos. 106 to 1351 produced by him. ^ on... rphic 

A rather stronger witness in favour of partibility is Shankargavda (140, 2y4j. ldis 
wittiess belongs to tbe Mudoshi brincb, and he produced the documents Nos. 

151. One oI these. No. l-’iO. if genuiue, goes to show the acquisition of the property by 
Bhairanagavda of the Padoshi btauch. This, it is said, was superseded ^ the 
No. 45 in 1673, by which Bhairanagavda was turned out in favour of Dugana an 
Sinappagavda. tho latter belonging to the Mudoshi branch. How this witness beca e 
Dossessed of documents addressed to the Padoshis docs not appear. He admits 
has not a share in the nadkirni vatan lands, and accounts for this by bis: .c efatbers 
b^viSg declined to pay Kn.arana. He says that his bolding m the val<tn 

falls short of bis proper share by 20 muj-s, and this he ^ -tafa 

nart of his ancestor Kalangavda to the family of the p.artios to this suit. The state- 
ment is one which any one could make, and being uncorroborated and selbsetving is 
nrobably false. He admits that ho never before produced the documents Nos. ly to 
151 as^he would naturally have done long ago in order to pcovet the and which, 
as be says, is properlv his due. A series oi pipers thus brought forward will namtally 
be adapted, superficially at least, to the existing possession as to the other absolutely 


(1) 18 L.J. C.P. 128. 
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Ipoontrovecbible faobs connaoted with the propwty to which they refer; but this kind 
of agr-emeot does not afford them any oorroboration. We have to look to the posses¬ 
sion, in order to give credit to the dooum'iQts ; we oaonot logically then turn round and 
say that the documents are to be taken to account for the possession. That may be 
aoMuuted for in many ways, as the same result may spring from various causes ; and 
it is only when the possession or enjoyment is necessarily or most properly referrible to 
documents produced by a parly that a mere consistency is to be raised to the dignity 
of cause and effect. The practice of oooveyaucing in England : the complication of 
transactions and titles affording multiplied means of exposing falsehood by oomparision 
with unquestionable truth ; and the careful preservation of muniments by the owners 
of estates have made a rule convenient and beneficial there which cannot be applied so 
indulgently in this country without encouraging forgery and fraud. Section 90 of the 
Indian Evidence Act says only that the Court may presume that documents purporting 
to be more than thirty years old are genuine, not that it must presume them to be so 
and experience teaches us that “ may presume” in such instances ought geoerally 
to be construed in the more rigorous of the senses allowed by s. 4 of the Act. 
The illustrations indeed to e. 90 are all cases of deeds relating to land produced 
by the person in possession, or by one to whom the person in possession has com¬ 
mitted the custody of the documents. They do not extend to the documents by 
which a person out of possession striven to reduce the [99] pcssession actually 
enjoyed by another to a temporary or limited interest; and it would be very 
unsafe to presume that the counterpart of a mortgage with possession by A to B 
for thirty one years had really been executed by A and B when brought forward 
thirty-one years after its ostensible date by A’s son for the purpose of depriving B’s 
son of the property of which he was in possession, and should, therefore, be presumed to 
be the owner according to s. 110 of the Indian Evidence Act. Such a document 
wou d be admissible as coming from the proper custody, and such cases as Doe Dem. 
f/eafe V. Sampfes (1) sanction a liberal coustruotion of what may be deemed proper 
custody; but a document thus adduced, without possession to support it, and without 
proof of any act done inconneotiofi with it, would generally have almost no weight in 
this country as a ground of inference. Applying the principle, which we have thus 
endeavoured to explain, to the case before us, we do not think it would be safe were we 
Uying the cause m the exercise of original jurisdiction, to presume that the documents 
iNos 141 to 151 as coming from proper custody were genuine. The Subordinate Judge 
appears to have received them in evidence as though he thought they bad como from 
proper custody, but without presuming them to be genuine, or being satisfied with such 
evidence as was offered of their genuineness. So far we think he was right, though, in 
adirntting the documents at all. except upon some evidence in each case, oeyond their 

we think he was wrong. Such a document, for 
t?,?™ ■ A to oe an order continuing the vatan to Surappa and 

mhe^h^’ ^ possession of the head of the one It of the 

fn 1 . of a petty sub-sharer whose ancestor’s interest, accord- 

forfeited, or absorbed in the estate of the principal 
threx^sJin? ^*0 *’'■ *3 to be presumed to be genuine merely because 

oughrS Sf rlf be referred to it. since it might and 

Z h .1 another title produced by the possessor : nor is the document 

No. 150 to be allovved any weight at all without direct proof, seeing that, according to 

centuries than Ivo 

but in a still stronger decree, to the set of docu- 
S a membVofM«^?T produced by the witness No. 279, YelUpagavda. This witness 

enjoying 2^ »ndrs of land as a maintenance- He 
of his sub bian^. n property, but says that the remainder 

one Lndred and fi^ “n?® defendants’ family one hundred or 

documeatq iitQduof>,/h therefore, be has no possession to which the 

sajsSi^ntitv o possession of these papers, ho 

the fami V was left by his grandmother with a dependant of 

but ne“er^houJht o? ^ years ago. The witness knew of this forty years ago. 

extracted possession of them until four of five years ago^vhen ho 

himself Ld Kan““ 3 e? burof the aid of the custodi.an {ho cannot 

pJvpecB were owArA^A . u oiateroal cousin. As to tbecaro with which the 

[100] to thenossibmtv by the witness; and as 

no satisfactory account The t foisted into the daffir. wo have 

Subordinate Judee and bn has not been considered a proper one by the 

_Judge, and he should have paid no attention whatever to the documents 
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thus adduced, except in so fai as each was distinctly proved to be genuine. He has 
not relied upon them ; but he ought not without evidence, such as he was bound to 
receive, have even admitted such documents in evidence. 

The document Ex. No. 3.3. to which this witness deposes, is one which goes to 
show a temporary resignation by the witness’s great-grandfather and his mother of their 
share of the family lands to the head of the family. Thus the exclusive actual posses¬ 
sion of defendant No. 1 is sought to be reconciled with a right contradicting the natural 
inference from it. The grounds which Yellapa gives for identifying bis ancestor’s 
alleged signature of 1714 are utterly untrustworthy, and serve only to show the 
worthlessness of this kind of evidence. If he had been entitled, as he saya, to^ a share, and 
familiar with the records which would establish his right, it is utterly unlikely that be 
should have resigned himself for a lifetime to the negation of bis claim and to the bare 
subsistence afforded by mars of land. 

Venkangavda, witness No. 295. is another member of the family who holding but 
J mar of land set up a claim to 19 viars. These,’ he admits have been out of the pos¬ 
session of his family for fifty years ; and this he accounts for by a mortgage, which be 
supports by the production of an uoauihenticated JIaratbi translation of a Kaoarese 
mortgage otherwise quite unproved. 

Harigavda, witness 309, asserts a custom of partibility. yet says ha holds but 7 mars 
of laud as bis family have held it for two centuries. Witness 332 is another bhauband. 
who says that the property is partible; and that his own sub-branch of the family is 
entitled to 42^ mtrs of land, half of which, he says, has been held in Kamavisi by the 
defendant’s family. Of this assertion there is no proof but his own statement, and he 
admits that he has been sued by the first defendant Rangangavda. 

This is, in substance, the sum of the oral testimony adduced in support of the claim, 
and it only requires a little consideration to show that insted of supporting, it refutes 
it. None of the witnesses enjoys the share to which, if the asserted partibility is the 
rule, he is entitled. None of them pretends that the wrong which he suffers is of 
recent origin. Yet none of them has taken steps to get his wrong redressed. They wouitt 
all. no doubt, be glad to obtain a share of the vafon; but that they are not entitled to it, 
is shown toe conclusively by tbeir conduct and that of their fathers foe their mere 


assertions to the contrary to deserve any respect. . vr qi 

The plaintiff now, as at an earlier period, naturally relies on the document iNo. aA 
as strong evidence agiiinst the custom of impartibility. Its genuineness rests chie y on 
the testimony of the witness No. 343 and that is extremely weak. He says; f am 

not aware of the names of the different Savour Nawabs.of the different xinas 

of seals.and the impressions they [101] contained. I cannot 

fully the impressions of the seals.I have seen other papers bearing the seals oi cna 

Naw'ib Diller Khan, andNawab Abdul Masjid and the imnressione thereon tally witn 

the said Naw.ab’s impressions on some of the paners now shown to me. I cannot reaa 

all the letters of the impressions made on Es. Nos. 21,22,23, 24, and 3 . 

claims this witness Rafiudin bad to the character of an expert, does not appear. «o 

ouestion appears to have been asked on that subject, though without it bts es i 7 

was not properly admissible. But. taking his testimony as be gave it. it 

said to prove any one of the documents 21, 22, 23, 24, and 31. He oanoo e^ 

some of the letters of the impressions that they bear. He commits himself to 

whereby, should it be disproved, he would expose himself to punishnment 

once. There is, indeed, no reason at all for suspecting him to be a 

His qualified statements indicate veracity. But if such extremely 1°®®® ^ 

evidence could be accepted as proving documents, it would be forthcoming in J-bundance 

whenever any purpose was to be served by its production. The law 

should at leaL be a profession of special qualifications on the part of 

comes forward to depose to matters lying beyond common knowledge-Bowfej, v^LoHdon 

and North Western Railway Company (1). though be need not in y o 

and, therefore, were not to be regarded at alu 

It was urged that the documents relied on by the defendant were themselves open 

it was urgeu tnai tu . _ ^ great difference is to be 

‘ proor^a. not 'requirsa, coma from the 

observed, , and thev are^conneoted with a continued possession. In the case of 
n J«ac7iarn V G H Lamb {2) the Judicial Committee say ; » In order to 

faSff?L couS tha?su^^ this was a valid document, intended to 


(2) 21 W.R. 22. 


( 1 ) L.R. 89 Ex. 221. 
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operate as mirasi teaate, it would be important to prove that possession bad accom¬ 
panied it.” It would be impossible to insist more emphatically on the importance of 
possession as the essential support of ancient documents. In the case of Bkaskar 
Tnmbah Acharya v. Mahadeo Ramji (1), as in many English oases, it was held 
that the terms of a grant not produced at all might be inferred from the nature of the 
actual enjoyment for more than a century, and we are thus brought back at'ain 
to the principle, stated earlier in this judgment, that in such cases the grant 
requires aid from the nature of the enjoyment, and will not sustain a claim 
conflicting with the facts of such enjoyment as established by satisfactory testi¬ 
mony— Talis enim prasumiiur titulus vrcecessisse qitalia apparet usiia et pos-tessio 
(2). The enjoyment which it is said supports the document No. 31 is [102] 
traced to a particular order of the Chief of Jamkhandi : and the document is not 
essentially connected with it as part of the res gestacc. except in so far as the order 
adopts and incorporates it. And even if the order could be said in any way to rest unon 
the exhibit, that would by no means place its genuineness beyond question. If a 
judicial decisioQ had been tested on it. that would be conclusive as between parties ; the 
legal relation oonstituted by it would have been authoritatively adopted as an element 
of that declared by the judgment ; but that ths Chief of Jamkhandi did or did not 
believe the document to be genuine in an inquiry not of a judicial kind, or in which the 
right created or declared by the document was not distinctly adjudged to exist in virtue 
of it, leaves it in exactly the same position as evideoee in which it stood before. If the 
possession of Kop, as staled to us by the pUintifl’s counsel Mr. Telang (see witness 
No. 105) is exclusive, that possession is not refetrlble to a document which provides for 
a joint ownership. The document may, indeed, be admissible ; but being unsupported 
by a corresponding enjoyment, it cannot be allowed any weight, and especially for the 
purely collateral purpose of establishing a particular custom in another and long severed 
branch of the family (see Taylor on evidence, s. 599j. 

The document No. 21 is open to still stronger objections than No. 31. It i.s dated 
A.D. 1731; and. on the ground that the Padoshis had failed to pay the sums due to the 
Govarnmeut on account of the shares assigned to them in the oatan, it purports to hand 
over those shares to Krishnagavda, the second son of Keochangavda. Now Krishna- 
gavda's descendants Bhistappa and Govindagavda are at present in enjoyment, not 
of shares of the estate, but merely of 2 mars of land by way of pofji or mainteoaoce. 
If the document No. 21 be genuine, it does not indicate partibilily amongst the 
Mudosbis ; for the grant it makes, is wholly to the one brother Krishnagavda. without 
record to Rangana and Melgirgavda. the other brothers ; but it is absolutely unsupported 
by any possession necessarily connected with it, and not being otherwise proved must 
not be allowed to influence our judgment on this case. ’ 

The documents Nos. 22 and 23 are apparently orders addressed, by some one 
authority, to Krishnagavada in A.D. L731 directing the payment, by him, 
of 233 /tons and of Rs. 290 to dependants of the darbar. It is not shown that anything 
was done in connection with them. The seals to them are not proved, and there is 
thus nothing in the case to make them even admissible. 

dated also in A. D. 1731, would if it were proved, tend to show 
^at, by the agreeing to pay to the Government of the day a sum of 11,000 hons 
Krishna had gob the nadgavda and nadk irni vatan assured to himself but that wheri 
pressed for payment he had absconded. The amount payable having through the inter- 
mu'?? reduesd to 9,000 hons. be is now invited to return and pay it. 

\ nether he did 80 . does not appear. There is nothing to connect the document with 
any actual transaction otherwise proved or indicated. Such evidence as is forthcoming 
negatives the idea that Krishna’s bargain if ever made was ever carried out • though 
u carried out it would merely have been a supplanting by him of his 

n'u j brother ; not a partition ora transaction evidencing parbibility of the estate, 
iflnf , unproved, and unsupported bv any evidence of enjoy- 

ment referrible to it. ought not to have been received at all. Presuming it even to be 

authority its writer had to pronounce on the legal status of 

whichTheuLt atm rem^^ transaction of 

kulkarm dated in a. d. 1792. show that cn a report of a 

the 1 death of a co-owner Lirless, 

removed attachment was shortly afterwards 

ZpIrLuty^uLe P'-es nothing as .0 
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The document No. 28, dated apparently in 1681, seems to be a memorandum 
sigoed by Kenchangavda of a partition of properly eSeoted between him and Krishna* 
gavda. This document, produced by the plaintifi as from the family records, must be 
received as admissible. It points to the possession by the family, in 1681, of some 
portions of the estate, and t >a partition which would contradict the defendant’s asser* < 
tion of a custom of impartibility always strictly adhered to. But there may have been 
causes in 1681 for allowing to Krishna a share of the estate which legally he could not 
claim. The document, being too old for proof, may have been framed to accord with 
existing possession and circumstances of the property, so as to reconcile these with a 
continuing right in the members to insist on partition. It cannot reasonably outweigh 
the well-established facts which point to the custom of impartibility as recognized and 
submitted to for many generatioDs. 

Exhibits 29 and SQtb, dated A.D. 1683, are letters from the Kundgol Divan to 
Dugana and to Lingana, members of the rival branob, who had absconded in conse¬ 
quence of a dispute with Gavdappa and Kenebangavda. They are invited to return an 
Dugana to resume his "nadgavdiki" or place amongst the nadgavda vatandars. These 
documents are not connected by extrinsic testimony with anything done under them. 
To assume that the existing possession is to be atoributed to them, would be to beg 
the question in favour of their genuineness. They contain no adjudication on the 
point ot partibility, and no admission on the subject by those whom the patties to this 
cause represent. Being mere letters addressed by a stranger to strangers, they were 
not even admissible in evidence in the case. 

The document No. 32, dated in 1698, is an order said by the Subordinate Judge to 
have been issued by the “ mamla offioet of Bankaput” for a partition between Kenchana 
and Yellappagavda on the one hand, and Dugana and Laksbmangavda, on the other ; 
and it is said that Exs. 285 and 115 corroborate this as afiordieg a basis for it. Exhibit 
115 was produced by the witnesses Nos 105, 293, whose evidence we have already 
pronounced unworthy of reliance. Exhibit 285 was produced by witness No. 279, and 
has been pronounced inadmissible, as nob having come from proper custody. Whether 
the document No. 32 was actually carried into efiect, does not appear. Probably not. 
It was admitted, in argument, that there was no evidence of actual [104] enjoyment 
corresponding to the document; andthough.no doubt, the possession held by the 
Mudoshi branch of the family might be referred to this document, it may also be 
referred to other documents; while, if this one were genuine, there ought to be clear 
evidence forthcoming of an actual division made and maintained in fulfilment of its 
terms It assigns the income derived frsm Budihal to the Padoshis; and yet this 
income has always, as pointed out by the Subordinate Judge, been enjoyed by the 
Mudoshi branch. 

The two grants Exs. 41 and 42 in A.D. 1673, to Sutapa and Dugana do not 
necessarily imply general partibility of community of interest between them. They 
might receive tbegc small benefices in common, though members of a family subject 
to impartibility. But there is no testimony of enjoyment telernble, of necessity, to 
these grants. The Budihal tnam, which is granted in pact to Dugana, has “ever, so 
far as appears, been enjoyed by his branch of the family. Exhibits 43 and 41. dated 
also in 1673, are receipts for money said to have been passed by the village officer. 
Musta Khan, to Dugana and Surappagavda for payments on account of Budihal and 
Velival. They cannot be considered as adoing any material authenticity to i?.X9. 41 

Shibit 31, dated in 1765, is a mortgage from Kadappa and 
TCiisanDacavda of 6 mars of land and other property to Kanebangas’da, the head 
of ihe^Mudoshis at that time. But these mortgagors, they set forth, represented 
♦ ha ancient holders of the kasba or town patelship of Kundgol, which, they say, 
bad bo°rmL'e over bj their to KaoohaDgavda. and tvhioh they had recovered. 

members o< The P.dosh. braoeh S.^raa moU^^f 

custom of partibility even Sderatio?of th becomes surety that 

%:«.;r'.’houM’p°ay 'a°o“e“uWaUn”rhar; of the erpeoses eoooeoted with the oliiee or 

Pr/ Whether InvthiDg was done upon his agreement, does not appear. In the 
estate, \yhether aoy mng that nothing was done and thus, even as to the 

P^dSis! the do^ woSld have but little weight. To affect the Mudoshi family it 

Vv 109 dated in A.D. 1683, points to an attachment of one-fourth 
The document Lx 09. datea^^ belonging to the eldership owing to a dispute 

on the .nd Yellapa on the other. The attachment aftec 
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«ome inquiry was removed, so th%t no infereoes can be drawn, except that the com¬ 
plaint made to ihe higher authorities was deemed groundless. There is. of course, no 
j)os8essioD or enjoyment necessarily or most properly to be referred to this document, 
which merely replaced matters in statu quo \ nor ie there independent testimony of 
anything done in connection with it, so as to give it a stamp of authenticity. 

Having thus considered, in some detail, all the principal items of evidence upon 
which the plaintifi relies to rebut the inference ofimpartibility deduoible from the existing 
state of the family and its property, we are of opinion that it is [105] quite insufftcient 
for this purpose. It has been argued by Mr. Telang that, supposing the family to have 
oeeo united m the ordinary sense of the Hindu law. there have been but two occasions 
owing to a generally single line of successions, on which a partition could have been 
demanded, so that the undeniable oiroumstanoe of but small appanages being enjoyed 
by the.represeQtativas of the junior sub-branches is of no great weight in favour of 
impartibility. But, in the .first place, were the family a joint one in the ordinary 
sense, and with the ordinary rights, there would be no proper place in its arrange- 
meats for these hereditary appanages at all. Each member of the united family would 
take bis means of subsistanoe indiscriminately out of the common stock In the 
second plaM, if we are to imagine a transaction of which there is no evidence 
by winch Hiregavdappa’s claim on Kenohana, or one by which Krishna and Melgir- 
gavdaa claims on Rangangavda were reduced from those of general oo-sharers 
to the enjoyment merely of small allotments for subsistance, yet this could not affect 
the sons of the immediate contraotors.Krisbna’s son, Goviodagavda. being withRangana 
or Kenohana. m the other hoe. a member of a joint family, could claim equal partici¬ 
pation. or equal partition just as well as his father could have done. So too could 
Gavdappagavda, son of Melgirgavda or Lakshappa, son of Hiregavdappagavda. 
me only thing that could have shut out such claims, would be a general partition- 
and It IS not presented that any such partition has taken place. We thus have seven 
generations submitting to the rule of impartibility, and in that way giving the strongest 
practical confirmation to the direct evideoce io favour of it as the family law. It is 
fording to the evidence, the custon of other families similarly situated in the pargana' 
It was affirmed in three public transactions at different times in the last century and 
was strongly insisted on by the father of the plaintiff who now seeks to set it aside 
me only uoqusstionable transaction pointing strongly the other way, is the assignment, 
in laui, of Kop to Basangavda as representative of the Padoshi branoh of the family; 
but this, whether morally justifiable or not. seems to have been an act of arbitrary 
power. The whole village, not ashare merely of it, was. it is said, given to Basangav- 
aa, and it had remained undivided then for more than a century. The other property 
01 the family was not distributed, as. if Basangavda and Mahadevgavda were joint 
owners, it ought to have been. Thus the way in which the village of Kop was dealt with, 
does not support, even as to that village, the document No. 31. under whiohthe plaint- 
in says It came loto the family, if that document is to be construed and made a ground 

the way that the plaintiff oootends. The other documentary evidence 
auffera from infirmities which we have already indicated. The oral testimony adduced 
by the plaintiff is alrnost wholly that of interested persons, and is quite outweighed by 
that which the defendants have adduced. On a consideration of the whole case there- 
tote, we must confirm the decree of the Subordinate Judge, with costs on the appellant. 

[R.. 9 B. 198 (217): 11 B. 89.] 
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a shop for the Sirn municipal market, open or establis: 
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il any one acted in contravention of this notification, he would be dealt with 
according to law. 

The accused hired a bousei and opened a shop for selling fruit within siS 
hundred yards of the municipal market without obtaiiiiog a license from the 
municipality. The Second CUbs Magistrate convicted and sonteoced each of 
the accused to pay a fine of Rs. 5. The Diatriot Magistrate* relying on the case 
of Raja Paha Klioji (1) reversed the conviction and sentence. 

Held that what the municipality had authority to direct under s. 66 of 
(Bombay) Act Y1 of 1873 wss that no place other than the municipal markets or 
other places licensed as markets should be used by anybody as a markets But 
they bad no authority to issue a notification aSecting other places* which might 
be used for selling vegetables, otherwise than as a market. 

That inasmuch as the using of the shop by the accused was confined simply 
to the selling of fruit and not of ** vegetables in the popular sense it could not 
be affected by the prohibition contemplated by s. 66 of the Act. 

That if the prohibition of the municipality was meant to affect tbe private 
rights of persons to use their shops for selling their own commodities that would 
amount to an excess of tbe authority conferred by the District Municipal Act 
(Bombay) VI of 1873. 

That the shop used by the accused for tbe sale of their own commodities was 
not a “market** within tbe meaning of s. 66 of Bombay Act VI of 1873. 

The Mayor, rfc. of London v. Lojr (2) and TJie Mayor of ManchetUr v# 
Lyon (3) followsd. 

Tbe case of Raja Paha Khoji (1) explained. 

[Appl.. 10 M. 216 (21S)»1 Weit 743; R., Fat- Unr. Cr. Cas. 797 (798) ; U.B.R, (1903) 
Municipal, p. 1.} 


Appeal by the Government of Bombay against an order of G. B. 
Eeid, Magistrate (First Class) of Ahmedabad, reversing the conviction and 
sentence passed on the accused by Azam Jethalal Haribhai, Honorary 
Second Glass Magistrate. 

[107] On tbe 9tb March, 1885, tbe municipality of Abmedabad 
published a notice, directing that no parson should, without a license, open 
a shop for the sale of vegetables and fruits within six hundered yards from 
tbe municipal market; and that if any person acted in contravention of 
this notification he would be dealt with according to law. In spite of this 
notice, both the accused hired a house and opened a shop for selling 
custard-apples within six hundred yards of the municipal market without 
obtaining a license from the municipality. 

Thereupon the secretary of the municipality lodged a complaint 
against them under s. 66 of Act VI of 1873. 

Tbe Second Class Magistrate convicted and sentenced the accused each 
to pav a fine of Rs. 5. On anpeal, tbe District Magistrate, following the 
ruling in the case of i?a.M Paba Khoji (1), reversed the conviction and 
sentence. 

Against this order of acquittal the Government of Bombay appealed 

to the High Court. . 

Hon. Rav Saheb V. N. Mandlik, for the Crown.—The case of Baja, 
Paba Khoji (1) turns on tbe definition of the word place’’ as given in 
(Bombay) Act VI of 1873. Bub that definition is i^epealed by Act li of 
1884 That Act cams into force on the lObh of August, 1884, when the 
offence was committed. Tbe ruling, on which the lower Court relied, 
does not apply. Clause 2, s. 66 of (Bombay) Act VI_ of 1873 says that 
exposure of goods for sale contrary tool, (i) is punishable; that is to 


(1) 9 B. 27i. 

(3) L.R. 22 Ch. Div. 267. 


(2) 49 L.J.Q.B. 144, 
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say, if they are exposed in a place which the municipality directs shall 
not be used as a market. In this case the accused opened a shop for sale 
of custard-apples, contrary to the notification of the 9th March, 1885. 
They are, therefore liable to punishment under s. 66. 

There was no appearance for the accused. 

JUDGMENT. 

West, J.—This is an appeal made on behalf of the Government of 
Bombay against an order of the District Magistrate of Ahmedabad, 
reversing the conviction and sentence passed on Magan Harjivan and 
Mobi Kuber by the Honorary Second Class Magistrate. Azam Jethalal 
Haribhai, on a charge of selling vegetables [108] without a license under 
s. 66 of the Bombay Municipal Act VI of 1873. 

The municipality of Ahmedabad, in March. 1885, issued a notifica¬ 
tion to the effect, that no one was to use, within six hundred yards of 
the municipal market, any place as a market for the purpose of selling 
vegetables or fruits without a license, and that, if any one acted in 
contravention of this notification, ho would be dealt with according to 
law. 

The accused in this case appears to have hired a house and onened a 
shop within six hundred yards of the municipal market to sell fruit, 
without a license from the municipality. The Second Class Magistrate 
convicted and sentenced each of them to pay a fine of Es. 5 only. The 
District Magistrate, relying on a former decision of this Court reported at 
1. D. R., 9 Bom., p. 272, reversed the conviction and sentence. 

An appeal to this Court is brought, on the ground that the definition 
of the word " place,” as given in (Bombay) Act Vi of 1873, having been 
repealed by (Bombay) Act II of 1884, the municipality were at 
liberty to say that any place whatever should not be used for the pur¬ 
poses of selling any such commodity, and the decision referred to by the 
District Magistrate in bis judgment did not apply to the present case. 

The first question that arises for consideration is, whether the notifi¬ 
cation was, in fact, within the authority given by the Municipal Act, 
8. 66. What that section says is : “It shall be lawful for the municipality 
to direct that no place shall be used, as a market, for the sale of animals, 
meat, fish, and vegetables intended for human food, or as slaughter¬ 
house excepting the public markets or slaughter-houses or 

such markets or slaughter-houses as may have been licensed by the 
municipality, &c., (to., <to.” 

Clause 2 of the section says : “ Whoever, contrary to such direction 

or without such license as as aforesaid, sells or exposes for sale any such 
animals or commodities, or uses any place as a slaughter-house, shall be 
liable to the penalty hereinafter provided.” 

What the municipality had authority to direct under this section 
was, that no place, other than the municipal markets or [109] other places 
licensed as markets, should be used by any body as a market. They had 
no authority to issue a notification affecting other places which might 
e used for selling vegetables, <tc., otherwise than as a market. 

The accused in this case having hired a house for storing and selling 
one particular kind of fruit (custard-apple), and not “vegetables” in 
t e popular sense, the question for determination is, whether the opening 
ot a shop, as in the present case, without a license, constitutes the using 
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1886 of a market so as to bring this Act within the prohibition of the miinici- 
A UQ. l a. pality. Supposing, for a moment, that the using of the shop by the 
* accused was, in a sense, a using of it as a market, still it could not 

be affected by the prohibition contemplated by the section, inasmuah as 
LATE the^ using of the shop was confined simply to the selling of fruit, and not 
Criminal, of vegetables,” and the section contains nothing to warrant our including 
.... TTao fruit-selling within it. 

11 B. lOB. 


If the prohibition of the municipality was meant to affect the private 
rights of persons to use their own places for selling any commodity, that 
would amount to an excess of the authority conferred by the Bombay 
Municipal Act. 

The word ‘ market ’ is not defined in the Act; and before we can say 
whether a particular place was used as a market or not, we must refer to 
the cases decided by Courts in England in connection with market rights. 


In the case of The Mayor, tfc., of London v. Low (l) in the Queen’s 
Bench, Cockburn, C. J., says : “ The establishing of a new market, and 

thereby infringing the rights of the ownera of the ancient market, is not, 
in se, actionable. It is actionable only, because it constitutes a disturb* 
ance ; but it is not necessary, in order to constitute a disturbance of 
market rights, that a new market should be established. The disturbance 
may be constituted by some thing very short of the establishment of a new 
mai'kot It is enough, therefore, if, on the part of the plaintiffs, it is 
established that there has been a disturbance of the market rights of the 
plaiutiffs.” 

[no] This appears to be the strongest of all the authorities in favour 
of the municipality, and yet it simply goes to show that to constitute the 
use of a place as a market so as to interfere with any other market, it is 
not sufiQcient that it is used as a shop, but there must be something in 
addition to show that there has been a disturbance of the market rights. 


In Mayor of Manchester v. Lyons (2) Jessel, M. R., says at p. 307 : 
“ It has been held more than once in modern times, whatever may have 
been the case in former days, that as an ordinary rule the sale of a man's 
own goods in the regular and ordinary course of business in his own shop 
is not a disturbauce of a market, and that something more must be shown 
to make it a disturbance. How much more will be sufficient, it is not for 
me now to say. In the present case, I can find no evidence whatever of 
disturbance beyond the mere fact, that the defendants sell their own goods, 
in the course of business, in their own shop. In my opinion, that does 
not amount to a disturbance of the market, and the appeal must be 
dismissed.” 

At pp. 309 aud 310 in the same case, Cotton, L. J., says: Since it 
has been established that, unless an old franchise is proved which confers 
a special right on the owners of the market, shop-keepers are not prevented 
from selling their goods in their shoos on a market day. Here the defend¬ 
ants are selling their own goods in their shops in the ordinary way of their 
business. There is not. any evidence to show that, under the pretence of 
carrying on their business, they take in the goods of other people, and 
enable them to be sold at the shop: nor that they go into the market to 
solicit people to come out to them, but they merely sell their own goods 
in their shop in the ordinary way of business.” 


(2) L. R. 22 Oh. Div. 287. 


(!) 49 L. J. Q. B. 144 (149). 
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At p. Slloffcha same case, Bowen. L. J.. says: "It is said by 
LiMledale, J., in Mayor 0 / Macclestied v. Pedley (1), and his remarks are 
supported by the language of Baron Parke and Lord Abinger in Mayor of 
Macclesfield v. Chapman (2), that there is no case which [ill] has 
decided that tbe mere selling in a private shop, not within the limits of a 
market place, marketable articles on market days is an injury to the CRIMINAL, 
market in point of law.” 

All these were civil cases no doubt, but they point out for nraotioal 
purposes where a market begins and where it ends. 

We can, on these authorities, say that the accused did not make use 
of this shop as a market for selling “ vegetables” in the sense of the 
notification. 

A similar question, or rather an analogous one, was before the Court 
in November, 1834, and tbe decision on it is reported at I.L.R., 9 
Bom. 272, which is quoted by the District Magistrate in his judgment. 

Two persons were in that case accused of a similar offence, one of whom 
used bis own otta for selling some vegetables, and the other came 
there occasionally and hired an otta. As to the latter, the Court rejected 
his application, as he might be said to be using the shop as a market; 
but, as regards tbe former, the Court was of opinion that the use of 
a man’s shop could not be regarded as its use as a market. As the 
case of a prohibition or interference by a Magistrate in India is the exer* 
cise of a quasi magisterial jurisdiction, his authority was construed strictly 
and the Court held that tne use of the accused’s otta in that case did not 
constitute the use of it as market.. 

The municipality could not prohibit its use in that wiv, and no 
offence was committed under s. 66 of that Act. 

We, therefore, decline to interfere with the decision of the District 
Magistrate, and dismiss the'appeal made on behalf of Government. 

Appeal dismissed. 
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[112] APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Birdwood. 

Bapu Ravji and others {Original Defendants). Appellants v. Ramji 
SVARUPJI AND OTHERS {Original Plaintiffs), Respondents.* 

[14th September, 1886.J 

Mort^ag^-^ Second mortgage of the sa^ne property to si we person-^ Foreclosure 
decree on the first mortgage—Second suit on second mortgage ^Practice — Fore^ 
closure, re*opening of. 

On tbe 8th August* 1864, the defeudaut, Babu* mortgaged certain property to 
tbe plaintiS, Rauiji, aod oo tbe 8bh April, 1873, be further mortgaged tbe same 
tn secure a further advance from the piaintiff. In 1877 the plaintiff brought a 
foreclosure suit on the first mortgage, and obtained tbe usual foreclosure decree ; 
and tbe defendant having made default in pavment« his right in the property 
was foreclosed. Tbe plaintiff sued* in 188 2, on his secood mortgage* which fell 
due in 1878, The lower Courts allowed his claim. On appeal by tbe defendant 
to the High Court, 


* Second Appeal No, 519 of 1884, 

(1) 4 B. i Ad. 397. 


(2) 12 M. & W. 18. 
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Held, reversiDg the decree of the Court below, that the plaintifi could nob 
foreclose m 1877 so as to vest the property absolutely in himself, without 
treating the entire mortgage-debt as satisfied. The defendant might have 
pleaded» Id 1877, that the plaintiff could not foreclose, unless he abandoned 
his claim to be repaid the second advance when due. His omission to do so 
could not deprive him of his right to insist that the foreclosure decree, passed in 
1878, either precluded the plaintifi from suing on the second debt, or that the 
foreclosure should be re-opened. 

[F., 12 A. 537 = 10 A.W.N. (1890). 90.] 

This was a second appeal from the decision of S. Tagore, District 
Judge of Sholapur-Bijapur. 

The facts of the case, as stated in the judgment of the lower appellate 
Court, are as follows : — 

* ■“ * Certain property was mortgaged by the defendant to 

the plaintiff, as security for certain debts, on the 8th August, 1864, and 
on the 8th April, 1873, the same property was mortgaged to secure an 
additional debt found due by the defendant. In 1877 the plaintiff brought 
a suit on the fix'st mortgage for foreclosure and possession, and obtained 
a decree declaring that, in the event of the non-payment of the mortgage 
amount within a specified period, the mortgage was to be foreclosed. 
The mortgagor made default, and, consequently, lost bis right to 
redeem. The property vested absolutely in the plaintiff, and he 
has, therefore, brought the present suit against the mortgagee [113] 
personally to recover the amount of the second mortgage.” On these 
fads the Court of first instance made a decree in favour of the plaintiff, 
awarding him Rs. 1,000, to be paid by the defendant in five instalments, on 
failure of which the defendant was to be debarred from redeeming the 
property. 

The District Judge, on appeal, amended the decree “so far as it 
declared the defendant’s right of redemption.” 

The defendant preferred a second appeal to the High Court. 

Ganesh Ramchandra Kirloskar, for the apnellant:—By accepting the 
second mortgage the plaintiff treated the property as liable to the payment 
of the entire debt. The plaintiff cannot foreclose the first mortgage, and 
then sue for the debt upon the second mortgage. Such a procedure on 
the part of the plaintiff has the necessary effect of re-opening the foreclo¬ 
sure; seethe case of Kali Prosonno Ghose y. Kavtini Sooniuri (1). 

Mahadev Bhaskar Ctiaubal, for the respondent:—The defendant had 
been given an opportunity to redeem, and bis failure to redeem disentitles 
him now to re-open the question of foreclosure. Refers to Act IV of 1882, 
8. 68 ; Story’s Equity Jurisprudence, p. 418, s. 640. A mortgagee has 
optional remedies. He may foreclose and keep alive bis remedy as to tbe 
personal liability of the mortgagor. At the time tbe present suit was 
brought, tbe relation of mortgagor and mortgagee had ceased to exist, in 
consequence of the default of the mortgagor under tbe first decree. The 
Court cannot go behind tbe decree. 

JUDGMENT. 

Sargent, 0. J. : —In this ease tbe defendant mortgaged the property 
in question to the plaintiff on tbe 8tb August, 1864, and again on the 8th 
April, 1873, to secure a further advance. In 1877 tbe plaintiff brought a 


(l) 4 0. 475, 
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suit on the first mortgage for foreclosure, and obtained a decree, under 
which the defendant, having committed default in payment, the property 
became absolutely foreclosed. The plaintiff now sues the defendant on 
the second mortgage-debt, which did not fall due until 1878. It is plain, 
on general principles, that the plaintiff could not foreclose in 1877 so as 
to vest the property absolutely in himself without treating the entire 
mortgage-debt as satisfied: see Spencer’s Equity [114] Jurisprudence, 
p. 682. The defendant, no doubt, might have pleaded m 1877 that the 
plaintiff could not foreclose, unless he formally abandoned his claim to 
be repaid the second advance when due. His omission, however, to do 
so cannot now deprive him of his right to insist that the foreclosure decree, 
passed in 1878, either precludes the plaintiff’s suing on the second debt, 
or, at any rate, that the foreclosure should be re-opened. 

We must, therefore, reverse the decree, and dismiss the plaint, unless 
the plaintiff decide, within a month from date, to have the foreclosure re¬ 
opened, in which case the plaint should be treated as one for foreclosure, 
and decided as such. Plaintiff to pay defendant’s costs throughout up to 

date. 

Decree reversed. 


11 B. 114. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood. 

Shivapa {Original Defendant), Appellant v. Dod Nagaya {Original 
Plaintiff), Respondeni* [I4th September, 1886.] 

Res judicata—-Civil Procedure Code (XIV of 1882). ss. 13. 278 and 283—Swif by a 
judgment creditor to estublish his judgment-dtblor's right topro2)erty so as to make it 
subject to attachment in execution of his decree—Dismissal of such suit — Judgment- 
debtor not represerled by judgment-creditor in such suit—Subsequent suit by 
judgment-deotor to recover the same property—Such subsequent suit not barred — 
Second appeaU point taken for tlie first time on. 

A judgmont-oreditor of the plaiotiQ having oUtaioed a decree agaiost the pl^io- 
tiS, attached the bouse in dispute. The defendant intervened in 1878, and set 
up a previous purchase of the bouse by himself from the plaintiS. The attach* 
ment was removed. The judgment-creditor brought a suit against the defendant 
for declaration that the property belonged to the plaiotiQ, and, as such, was 
liable to be attached and sold in execution. At the beanng of this suit the judg¬ 
ment-creditor did not appear. The defendant appeared, and produced a sale*deed, 
which the Court found proved, and dismissed the judgment-creditor’s suit. The 
plaintiS now brought the present suit against the defeudaot to recover possession 
of the bouse. The defendant contended {inter n/ia) that the dismissal of the 
former suit, brought by the plaintiQ's judgment-creditor, operated as 
judicata under s, 13 of tbe Civil Procedure Code (Act XIV of 188*2). Both 
the lower Courts disallowed the defendant's contention, holding that the suit 
was not barred. On appeal by the defendant to the High Court, 

Held, coodrming the lower Courts* decr»*e, that the dismissal of the former 
suit did not operate as res judicata in the absence of any evidence to shew that 
the judgment-creditor, in point of fact, represented tbe plaintiS so as to consti¬ 
tute him a party to the suit. 

It was contended for tbe defendant that tbe plaintiff, as tbe judgmeot-debtoti 
might, at any rate, be regarded as a party against whom the order in tbe execution 
proceedings in 1878 was made, and that the present suit was, therefore, barred 
by limitation. 
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Beld, that the plaintifi could not be regarded as a party to those prooeedinga, 
0?^®# a judgment-debtor js to be regarded as a party to an inveetigatioD under 

depend upon the facts of each case. As the question 
of limitatioD was r^sed for the drat time in second appeal it could not be decided 
ApaiDst toe plamtin. 


[P., 15 C. 674 : 59P.W.R. 1914; R.. 16 B. 700 ; 17 B. 629 ; 22 B.875- 18 M 366 • 
25 M. 721 = 12 M. L. J. 411 ; 36 M. 168 a76) = 10 Ind. Gal 424 = 21 M L J 
550 = 9 M.L.T.423=(1911i2M.W.N. 315; 15M,CCR. 89; Expl 34 C 941 
(949) =6 C.L.J 237 (247) = 11 C.W.N- 959 (968) ; D.. 22 B. 640 (645).] 

This was a second appeal from the decision of A. C. Watt, Districfe 

Judge of Dharwar. 


In execution of a money-decree obtained by tbe Karwar Company 
against the plaintiff, the house in question was attached in 1878. The 
defendant thereupon intervened, and setup a previous purchase of the 
house by himself from the plaintiff, and the attachment was removed. The 
Karwar Company then brought a suit (No. 886 of 1879) against the 
defendant to have it declared that tbe house belonged to the plaintiff, and 
as such was liable to attachment under their decree. At the hearing of 
the suit the Karwar Company did not appear, and that suit was accordingly 
dismissed in March, 1880, the sale to the defendant having been proved. 

In 1882 the plaintiff brought tbe present suit to recover possession 
of the house from the defendant. 


The defendant (inhiY dlia) contended that the nresentsuit was barred, 
as res jiidicata, under s. 13 of the Civil Procedure Code (Act XIV of 1882) 
by reason of the dismissal of the former suit brought by the Karwar Com¬ 
pany for the purpose of estabJiahing the plaintiff’s right to the bouse. 

Both the lower Courts held that the suit was not barred. 

The defendant preferred a second apoeal to the High Court. 

[116] Maepherson {Shamrav Vithal'vjxth him), for the appellant:—The 
present suit relates to the same property as the former one by the Karwar 
Company, and under s. 13 of the Civil Procedure Code (Act XIV of 1882) 
is barred. The dismissal of the former suit cannot bo regarded as a 
dismissal under s. 102 of tbe Code of Civil Procedure. Tbe plaintiff 
should 1)9 regarded as having been represented by the Karwar Company 
in the former suit. A judgment-creditor represents his judgment-debtor, 
and the proceedings by the creditor are binding upon the debtor, who 
must be deemed to be a party to those proceedings— Netietom Perenqary- 
prom V. Tayanbarry Paravteshtvaren (1). See, also, Bahaji Vithal 
Savant v, Kaji Abdul Rahiman (2). The plaintiff may be regarded as a 
party to the former proceedings, and his omission to set aside the 
order bars the suit. 


Branson {Nnrayan Ganesk Chandavarkar with him) for tbe resrond- 
enb :—A judgmeot-creditor seeking to establish a title to the property of 
bis debtor cannot bind the debtor by an order passed against him— Lain 
Mtdji V Kashibai (3): Appashei v. Saquna (4): Moro Balkrishna v. Shek 
Saheb Ramble (5) ; Imbichi Eoya v. Kakkunnat Upakki (6); Mannu Lalv. 
Harsukh Das (7). Section 283 of the Civil Procedure Code makes it iucum- 
bent on the party to the proceedings, against whom an order is passed, to 
bring a suit within one year from the date of the order. A judgment-debtor 
is not necessarily a party to bis creditor’s suit, and, therefore, an order 
passed against the creditor, either under s. 246 of the former Code or s. 283 


11) 4 M.H.C.R. 472. (2) Printed Judgment for 1873, p. 159. 

(3) Printed Judgments for 1886, p. 43. (4) Printed Judgments for 1878, p. 279, 

(5) 5 B.H C.R.A.C.J. 199. (6) 1 M. 391 (393). (7) 3 A. 233 (235). 
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of the present Code, is nob binding upon tbe debtor. The doctrine of res 1886 
judicata does not apply to such a ease. SE£^4. 

JUDGMENTS. Appel- 

Sargbnt, C.J.—In this case, the Karwar Company had obtained a LATE 

decree against the plaintiff, Nagaya, and, in execution, had attached Civil. 

the house in question. Tbe defendant, Shivapa, intervened in 1878, 
under s. 246 of the Code of Civil Procedure (Act VIII of 1859), alleging ** “• 
that he bad purchased the house from Nagaya, and obtained in order 
removing the attachment. [117] The Karwar Company then brought 
suit No. 886 of 1879 against Shivapa, praying for a declaration that 
tbe house belonged to Nagaya, and was liable to sale. The Subordi¬ 
nate Judge having found Shivapa's document of sale proved, and neither 
the plaintiff or his witnesses appearing afterwards, and nothing being done 
in the suit, dismissed the suit It has been contended that the dismissal 
of that suit operates as res judicata, in the present suit by the judgment- 
debtor to recover possession of the property. The District Judge, confirm¬ 
ing the Subordinate Judge, held that the suit was not barred under s. 13 
of the Civil Procedure Code. 

There is some conflict of authority as to whether the judgment-debtor 
is bound by proceedings under s. 246 of the Civil Procedure Code of 18C9. 

In the case of Babaji Vithal Savant v. Kaji Abdul Rahitnan (1), decided 
by MelvUl and West, JJ., it was held that " the intention of the 
law was that an attaching creditor proceeding under s. 246 of the 
Code of Civil Procedure of 1859 should be held to represent the judgment- 
debtor’s interest. ” and that the judgment-debtor was consequently 
bound by an order made under that section. We have not found any 
other authority for this particular view of the section. In Nctietom 
Perengaryprom v. Tayanbarry Parameshwaren (2), the Madras High 
Court, with an expression of doubt by Mr. Justice Inoes, held that the 
judgment-debtor must be deemed to have been a party to the iovestigation, 
and, therefore, to be bound by the order, on the ground that the section 
provides that the Court is to proceed as if the claimant had been originally 
made a party to the suit. However, great doubt was thrown on this last 
decision by Morgan, C. J., and Holloway, J., in Gheriyarakel v. Vayka 
ParanihaLh Imhichi Amviah (3). They say ; *' We should, but for the 

case referred to, have had great difhoulty in saying that the judgment- 
debtor was a party to the order at all; but we think this case may be 
decided without touching the ground of that decision. ” 

Again in Imbichi Koija v. Kakkunnat Upakki (4), the Madras Court, 
consisting of Morgan, C. J., and Innes, J.. says ; Tbe [118] pro¬ 
ceeding under that section is apparently regarded by the Subordinate 
Judge as a proceeding which must necessarily include the judgment- 
debtor. But this is not so. The material fact for inquiry is, whether 
the claimant held possession, and the fact of possession may be investi¬ 
gated in a proceeding between the decree-holder and claimant only. Tho 
power given by the section to summon the original defendant also shows 
this.’’ In that case the evidence showed that the judgment-debtor was, 
as a matter of fact, in foreign parts at the time, and had no notice or 
knowledge of the proceeding under the section. The decision in Mn7iu 
Lai V. H'lrsiikh Das (5) is to the same effect. 


(1) Printed Judgments for X873, p. 159. 

(3) 6M. H. C. R. 4L6 (419). (4) 1 M. 391 (393). 


(-2) i M.H. C. R. 472. 
(5) 3 A. 233.. 
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These are all decisions under a. 246 of the Code of 1859. The 
corresponding s. 278, of the present Code does not provide expressly for 
the judgment-debtor being summoned, but directs the Court to proceed 
to investigate the claim or objection with the like power as regards 
the examination of the claimant or objector, and in all other respects, 
as if he was a party to the suit.” This expresses, in somewhat clearer 
language than s. 246 of the Code of 1859, the intention of the 
Legislature, that the investigation is to be conducted as one arising in 
the suit, to which this claimant is for the nonce to be regarded as a party, 
but otherwise it leaves the legal aspect of the question under consideration 
unchanged. 

Now. doubtless, the judgment-creditor litigates, both in the investi¬ 
gation under s. 278 and in the suit contemplated by s. 283, under the 
judgment-debtor's title ; but we think there is great difficulty in holding 
that be represents the latter in those proceedings on the proper construc¬ 
tion of the above sections. The circumstance that the judgment-creditor in 
most cases is ignorant of the judgment-debtor’s affairs, and unfit to repre¬ 
sent him in a question of disputed right between him and the claimant, 
forbids the supposition, in the absence of clear words, that this was the 
intention of the Legislature. Thecoutrary intention is rather to be inferred 
from the provisions contained in the sections of both the Codes under con¬ 
sideration for the investigation proceeding as if the claimant was a party 
[119] to the suit, the object of which would seem to be that the matter 
should be investigated in the presence both of the judgment-debtor and 
claimant if necessary* We think, therefore, that the lower Courts were right 
in holding that the decree in suit 886 of 1879 did not operate as res judicata 
there being no evidence to show that the judgment-creditor, in point of 
fact, represented the plaintiff so as to constitute the judgment-debtor a 
party to the suit. 

It was urged before us that, at any rate, the plaintiff must be deemed 
to have been a party against whom the order was made, and that the 
present suit is, therefore, barred by the Statute of Limitation; but we 
agree with the reasoning in Imbichi Koija v. Kakkwinat Upakki (1) and 
Hlannu Lai v. Harsukh Das (2), that a judgment-debtor cannot necessarily 
be regarded as having been a party to the investigation against whom the 
order was made, but that it must depend upon the facts of each case. 
And as the question of the statute of limitations is now raised for the first 
time in second appeal, this Court cannot decide that question against the 
plaintiff. We must, therefore, confirm the decree with costs. 

Decree ccnfirnied. 


(2) 3 A. 233. 


(1) 1 M. 391. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdioood, 


Parekh Ranchor {Original Plaintiff), Appellant, v. Bai 
Vakhat and others {Original Defendants), Respondents.* 

[ISth September, 1886.] 

Jjimitation Act XV of 1877, Sch^ Hearts. 12, ci- {a), and 95— Suit by reversioner to 
establish his title to property sold in execution of decree obtained against awidoto 
representative of her ^ceased husband*s estate — Fraud — Collusion—Remarriage of 
v)idow—Act XVof 1656, s* 2, 

The plaintiS, as the Dearest heir of ooe Olh^v Tulja, who died intestate in 
1873, sued to set aside a sale of certain immoveable property belonging to the 
estate of the deceased, which had been sold on the 3cd November, 1875, in 
execution of a money decree obtained by the defeoSant, Jagannath, against Bai 
Vakhat, the widow of Odhav Tulja. Bai Vakbat had married a second time in 
1876, and her second [120} husband W(is the brother of the purchaser at the 
ezeoution sale. The plaintiS alleged that the decree bad been fraudulently 
and collusively obtained on a bond in Odhav Tulji’s name, which bad been 
forged by Jagannath. The salt was brought on the 28'h January, )S78, and 
the plaintiS prayed that the sale might be cancelled, having been made in order 
to defeat his rights ; that he might be declared the heir of Odhav Tulja ; and 
that possession of the property, with mesne pro6ts might be awarded to him. 

The lower Courts dismissed the suit, bolding that it was barred by art. 12, 
ol. (a) of sch. II of the Limitation Act, XV of 1377. 

On appeal to the High Court. 

Beld, that art. 12 did not apply ; for, although the plaintiS sued to set aside 
a sale held in execution of a decree, be did so not as one who would have been \ 
bound by the sale if the suit had not been brought, but iu order to obtain a i ^ 
declaration that be was not bound by it, the decree under which the sale wae • ^ 
held having been fraudulent and collusive ; so that the cause of action could i 
only Lave arisen when he became aware of the fraud. Article 95 of sch. II of f 
Act XV of 1877 applied to the present suit, which was, therefore, in time. 

A widow of a deceased Hindu represents the estate of the reversioner for some 
purposes ; but it is her duty not only to represent the estate, but to protect it. 
When a suit is brought on the ground that the widow did nob in a former suit 
protect the interests of the person who was to take after her death, but aollusively 
snfiered judgment against herself and sale of her husband's property in ex<»cution, 
then if such person on that ground treats tbe sale as inoperative, and seeks for a 
declaration that it is not binding on him. art. 12, cl. ia) of sob. II of tbe Limi¬ 
tation Act, XV of 1877, does not apply to the suit. 

Held, also, on the evidence, that the suit against Bai Vakbat was collusive, 
and that the sale in execution was in fraud of the plaintiS's right. He was. 
therefore, entitled to a decree declaring that be was not bound by the sale of 
tbe 3rd November, 1875, in the suit brought by Jagannath against Bai Vakbat 
as representative of her deceased husband. Olhav Tulja. Whether, the plaintiS 
was entitled, also, to immediate pos^es^ion of the property in the suit, depended 
on tbe question whether Bai Vakhat’s life-estate was defeasible on her re-marriage* 

She belonged to a caste in which remarriage was permitted. Tbe following 
issue was accordingly sent to the lower Court for trial .—Whether, by the usage 
of the country, the rights and interests of Bai Vakbat by inheritance, in her 
deceased husband's property, the subject of this suit» ceased and determined 
on re-marriage in 1876, as if she bad then died. 

CN.F., 30 M- 402=17 M.L.J. 288 = 2 M.L.T. 360; F., 4 L.B.R. 40 (42) ; Appr., 34 C. 

241 = 5 C.L.J. 385 ; 18 M. 478 ; I L.B R. 63 (54> ; R., 13 B. 221 (223) ; 22 B. 
321:38 0.862 = 13 C.L J. 558 = 15 C.W.N. 579 ; 9C.P.L.R. 47; 16 C.P.L.R. 

99. 10 Ind. Cas. 69 (72) ; 76 P.R. 1890.] 
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Appeal from the decision of Khan Bahadur B. E. Modi, First Class 
Subordinate Judge of Surat. 

This suit was brought by the plaintiff as the nearest heir of one 
Odhav Tulja, who died intestate in 1873-74, to set aside a sale of certain 
immoveable property of the deceased Odhav, which was sold on the 3rd 
November 1875 in execution of a [121] money decree obtained by the 
defendant Jagannath against Odbav’s widow, Bai Vakbat. The purchaser 
at the said sale was the defendant. Go pal ; but the plaintiff alleged that 
Gopal was merely the nominee of his brother, the defendant Kuber, who 
bad married Bai Vakhab in May, 1876, and who, with her, was in 
possession of the laud. The plaintiff alleged that Jagannatb’s decree 
against Vakhat, under which the sale had taken place, had been collusively 
and fraudulently obtained on a bond in Odhav’s name, which had been 
forged by Jagannath. The plaintiff prayed that the sale might be sat 
aside ; that be might be declared the heir of Odhav ; and that Odhav’s 
property, which had been in the possession of the defendants, might be 
restored to him with mesne profits. 

The plaintiff brought this suit on the 28ch January, 1878, in the 
Court of the First Class Subordinate Judge cf Surat, who held the suit 
barred under cl. 12 (a) of sch. II of the Limitation Act XV of 1877, as a 
suit for setting aside the sale of the 3rd November, 1875. 

From this decree the plaintiff preferred an appeal to the High Court. 

Shantaram Narayan, for the appellant:—Article 12 of the Limitation 
Act XV of 1877 was wrongly applied by the lower Court. The question 
is, whether the suit is to set aside the sale oV to set aside the decree. 
The suit is really one to set aside the decree on account of fraud, and is, 
therefore, governed by art. 95 of the Limitation Act XV of 1877. The 
suit, having been brought within three years, is nob barred. 

Gokuldas Eahandas, for the respondents:—This suit is to set aside the 
sale, and, net having been brought within one year, is barred under art. 12, 
ol. (a) of the Limitation Act. If the Court chooses, the decree may be 
set aside, and the sale may stand, though, as against a purchaser at the 
Court-sale, the remedy is to set aside the sale and not the decree. 

JUDGMENT. 

Birdwood, J. :—The plaintiff' sued as the nearest heir of Odhav 
Tulja, who died in 1873-74, for the cancellation of an auction sale, held 
on the 3rd November. 1875, of Odhav's [122] immoveable property, includ¬ 
ing a bkao, &c., on the ground that the decree, In execution of which the 
property was sold, bad been collusively obtained by the defendant Jagan¬ 
nath against the defendant Vakhat, Odhav’s widow, on a bond which bad 
been forged, in Odhav’s name, by defendants Jagannath and Maha- 
shankar. After tbe institution of the suit, the defendant Mabashankar’s 
name was struclc off’ at the instance of the plaintiff : and he is not, therefore, 
a party to this appeal, lb is stated in tbe plaint that tbe purchaser at the 
Court sale, tbe defendant Gopal, really purchased on behalf of his brother, 
the defendant Kuber, who married the defendant Vakhat on the 4th May, 
1870, and that tbe land remained, after the sale, in the possession and 
management of Kuber and Vakhat. It is further a part of the plaintiff’s 
case that, previously to the Court sale, the property had been mortgaged, 
under a fictitious bond, dated the 13th March, 1874, in the name of 
Vakhat, to Kuber, who obtained a decree against her on the 14th 
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October, 1874, whiob he sold ooUusively to Mabashankar, and that the 
bonds and decrees referred to in the plaint and the sale to Mabashankar and 
the purchase by Gopal under Jagannath’s decree were all oollusively and 
fraudulently designed to defeat the plaintiff’s rights. The plaintifi sued 
also for a declaration that he was the heir of Odhav, and for possession of 
the property, with mesne profits. 

The suit was brought on the 28bh January, 1878; and the Subordinate 
Judge, J’irst Class, of Surat held that it was barred by art. 12, cl. (a), of 
sob. II of Act XV of 1877, as it was not brought within one year from 
the date of the Court sale. But while rejecting the claim on this ground, 
ho expressed his opinion on certain points, to which we refer, as we are 
unable to concur in his finding on the question of limitation. He was of 
opinion, on the evidence, that the plaintiff was an agnate of the deceased 
Odhav, and that there was no other pitrai of equal or nearer degree; 
and it has not been contended before us that this view of the evidence is 
wrong. The Subordinate Judge thought, also, that the bonds impugned 
by the plaintiff and Kuber’s decree were not proved to be collusive, false, 
or fraudulent, though he was led to suspect [123] that one of the bonds. 
viz., Kuber’s mortgage-bond, was collusive and fraudulent. He also 
presumed, for waut of evidence to the contrary, that Gopal purchased the 
property with his own money, on his own behalf. He expressed an opinion 
on certain other points also, to which, however, it is not necessary for us 
to refer,—the argument in this Court having been directed only to the 
question of limitation and to the character of the several transac¬ 
tions and proceedings which ended in the sale of Odhav’s property to 
Gopal. 

The Subordinate Judge has, in our opinion, wrongly applied art. 12, 
cl. (a) of sch. II of Act XV of 1877 to the case; for though the plaintiff 
seeks to set aside a sale in execution of a decree, he does so, not as one 
who would have been bound by the sale, if the suit had not been brought, 
but in order to obtain a declaration that he is not bound by it, the 
former suit having been fraudulent and collusive, so that a cause of action 
could only have been given him when he became aware of the fraud. 
The rule in art. 12, cl. (a) of sch. II of the Act is the same as in cl. (3) of 
8. 1 of Act XIV of 1859, upon which a strict construction was put by 
Sic B. Couch in Lalchund v. Sakharam (l). It was there held that 
the concluding words of cl. (3), viz., “ the period of one year from 
the date at which such sale was confirmed or would otherwise 
have become final and conclusive, if no such suit had been brought.” 
ace inapplicable to a suit where a dispossession is the cause of action, 
which may not have taken place till some time after the confirmation 
of the sale, “They seem,” Sir R. Couch said, “to refer to a suit 
by a party to the suit in which the execution issued, or by the 
purchaser, who are bound by the confirmation of the sale, and not io 
a suit by a person not bound by it.” And a similar construction 
must, we think, be put on the present Act. "The policy of the 
Legislature requires,” as pointed out in Venkapa v. Gkenbasapa (2), 
that a person who has once commenced to litigate should carry his 
litigation to an end within a reasonable time.” If this be the reason 
for the one-year rule, it applies as well to one who connects bimseif 
[124] with litigation, either by intervening to prevent the sale of property 
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under an attachment, or by becoming a purchaser of property sold in 
execution, as to a party to the litigation. It has no necessary application to 
a person who has not been connected in any such way with litigation, or 
whose rights, even though in a certain sense represented, have not been pro¬ 
perly protected in litigation, of which he has been kept in ignorance. When 
a Hindu widow is sued, not personally, in her own right, as widow, but as 
representative of her husband, for her husband’s debt, she, no doubt, 
represents the estate ; and a sale in execution, ordinarily, in such a case, 
passes nob merely her own li/e-inberesb, bub the whole estate. (See the 
remarks at pp. 281, 282 of the Eeporb in Baijun Doobey v. Brij Bookun 
Lall Awustiil).) In NathaHari v. Jamni (2), it was held that “ so long as 
no legal administrator has been appointed, the childless widow of a 
separated Hindu is the only person wlio can defend a suit as his repre¬ 
sentative,” and that a decree obtained against the widow will enable a 
creditor to attach and sell, nob only the widow’s life-estate in the immoveable 
property, but also the reversionary estate of the remainderman,” and in 
the case referred to at p. 96 of West and Buhler’s Digest of Hindu Law, 
3rd ed., it was held that the widow would completely represent the estate, 
and under certain circumstances the Statute of Limitations might run 
against the heirs to the estate, whoever they might be. 

Bubthougha sale under a decree against the defendant Bai Vakhat, for 
Odhav’s debt, might, under certain circumstances, have bound the plaintiff, 
the Statute would clearly not run against him if he is in a position to seek 
relief on the ground of fraud. The case would then bagoverned by other con¬ 
siderations than those ordinarily applicable. As pointed out by Markby, J, 
in Brammoye Dasee v. Kristo Mohun Mookerjee (3), “ the rule, that a decree 
against a widow binds the reversioner, is subject to this qualification, 
that there has been a fair trial of the right at the former suit. That is laid 
down in what is commonly [125] called the Shivagunga Case {4J and in 
* * Mohima Chunder Roy Chowdhry v.Ram Kiskore Acharjee Chowdhry{5). 
It was there pointed out that the Privy Council, in a more recent case 
(A’’.C. Ghose v. Sreemutty (6),) have said that, while they adhere to the rule 
that the widow represents the estate of the reversioner for some purposes, 
it is her duty not only to represent the estate, but to protect it also.” 
Where the ground of action really is that the widow did not, in the former 
suit, protect the interests of the person who was to take after her 
death, but collusively suffered judgment against herself and sale of her 
husband's property in execution, then if such person on such ground, treats 
the sale as inoperative, and seeks for a declaration that it is not binding 
on him, art. 12, cl. (a) of scb. II of the Limitation Act would not apply 
to the suit. The circumstances in Kisken Builub v. Boghoommdunil) are 
similar, in some respects, to the present case. “ The plaintiff there had 
obtained a decree against Pearee Lall Mabta for certain sums of money. 
Pearee Lall Mahta (the judgment-debtor) then died, and after his death, 
his wife, for the purpose of preventing her husband's property being taken 
in execution, made a sbam sale of it in the first instance to a third person, 
and a collusive suit followed, in which adecree was fratidulentlv obtained, and 
the property sold under that decree to another party. In this state of things, 
the plaintiff, (the execution creditor) brought a suit bo set aside the collu¬ 
sive sale and subsequent proceedings, upon the ground that they were all 
one entire fraud, conneoted for the purpose of defeating his judgment." 


(1) 2 I A. 276. (2) 8 B.H.C.R. A.C.J. 37. (3) 2 G. 222. 

uisM.I.A. 539. (6) 15 B.L.E. 142. (6) 11 M.I.A. 241. (7)6 W.R.O.R. 305. 
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With reference to that suit, Sir E. Garth remarked that it was obvious 
that it was “ not a suit to set aside a decree within the meaning of ol. 14” 
of sob. II of Act IX of 1871 —Abul Munsoor y. Abdul Hamid (1). We 
ate of opinion that art. 95 of soh. II of Act XV of 1877 applies to the 
present suit, which was instituted within three years from the date of 
the sale under Jagannath’s decree, and could not, therefore, have been 
barred. 

[126] The question then remains, whether, in Jaganoath’s suit 
against Vakhat, the interests of the present plaintiff were protected by 
Vakhat. The record of that suit is not before us. We have called for 
it from the District Judge, who reports that the papers have been destroyed; 
but he has given us the following information regarding it, which he 
has obtained from the register of the suit. The suit was registered 
as No. 230 of 1875, and was brought by Jagannath Eanchod against 
Odbav Tulja, deceased, represented by his heir, bis widow Bai Vakhat, 
on an instalment bond dated the 2l8t November, 1871, passed by the 
deceased, to recover principal, Bs. 149, and interest, Bs. 149, in all 
Bs. 298- The 11th March. 1875, was fixed for the hearing, and on that 
date an ex-parte decree was made in Jagannath's favour. The Subordinate 
Judge has, in the present suit, expressed the opinion that Jagannath's 
bonds (for be seems co have held two bonds) ai'e proved by the attesting 
witness, Dwarka (No. 108), and are not shown to be forgeries. It 
does not appear whether the Subordinate Judge had the bond on 
which Jagannath sued Bai Vakhat before him, when he expressed this 
opinion in August. 1383; but he had not the advantage of himself 
examining the witness Dwarka and observing his demeanour, the evidence 
in this case having been recorded before the Subordinate Judge of Broach, 
in whose Court the plaint was, at first, filed. The witness Dwarka was 
examined in 1881, regarding transactions which took place in 1871 ; and 
it is not likely that, after a lapse often years, he could really have remem¬ 
bered all the particulars of the payment of the consideration of Jagannath’s 
bond to which he deposes. His evidence does not appear to be of any 
value. There is nothing, moreover, to show that Odhav was ever under 
the necessity of borrowing money. On the contrary, he was the owner 
of several houses and of the land in suit, of which the annual rental was, 
apparently, not less than Bs. 600, (see Ex. No. 95). Bai Vakhat says 
that, when be died, he bad debts due to him to the excent of Bs. 3,000 
or Bs. 4,000. though afterwards she contradicts this statement, and says 
that he owed debts to that amount. Her evidence, however, is really 
worthless, for it is obvious that she is interested in justifying the sale 
which the plaintiff seeks [127] to set aside. Odhav must have been a 
man of some substance, as the whole village was feasted on the occasion 
of his death, and the plaintiff says that this is only done when a man dies 
free from debt. However, as the bond said to have been executed by him 
on the 2l8t November. 1871, is not before us, and cannot now be produced, 
we are not really in a position to record a definite finding as to its genuine¬ 
ness. But, having regard to the circumstances of the case generally, we 
are inclined to doubt whether any such bond was ever executed by Odhav ; 
and we are of opinion that, in the proceedings taken on it, which ternainatod 
in the sale to Gopal, the plaintiff’s rights, as nearest heir of Odhav, were not 
protected. Those were not the only proceedings taken with a view tothesila 
of Odhav’s immoveable property. Kuber brought his suit against Bai Vakhat 
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1886 on the mortgage-bond in her name, for Rs. 2,500, on the 3rd August, 1874 ; 
8BP. 16 . and the property was attached at the instance of Mahasbankar, as 

- assignee of Kuber’s decree, which he is said to have bought for Es. 1,500. 

Appel- Xhe proceedings in that suit have a bearing on the subsequent proceedings 
LATE in Jagannath’s suit. If Bai Vakhat collusively suffered a decree in Kuber’s 
Civil. <^^se for a debt not due by her, there would be some ground for suspecting 

- her honesty in the subsequent suit. If there is ground for suspecting 

11 B. 119. that the former suit was really contrived by the money-lender Mahashan- 
kar for bis own ends, then the connection between the two suits becomes 
the more apparent, when it is remembered that Jagannath is not an 
independent money-lender, but is in the service of Mahasbankar as 
his gumasta, and that Gopal, the purchaser at the sale in Jagannath’s suit, 
was the brother of Kuber, the plaintiff in the first suit, who, though he 
says that he and Kuber tilled their lands separately before Kuber mar¬ 
ried Vakhat, must be presumed to have been in union with him at 
the date of his purchase; for he alleges a partition of which no record 
was made in writing, and of which no one but he and his brother (who is 
now dead) had any knowledge. (See his deposition, Ex. No. 71.) 
Bai Vakhat again says that the brothers sepai*ated, after her marriage 
with Kuber, in 1876. Again, though Gopal paid Rs. 5,000 for Odbav's 
property, we cannot hold with the Subordinate Judge that that money 
was his own, and that be was acting independently on his [128] 
own account. He was not, anparently, asked where the money came 
from ; but be was forced to admit that he was in debt to Mahasban- 
kar, from whom he had once borrowed as much as Rs. 700. He culti¬ 
vates about 26 bighas of land ; but be seems to depend on Mahasbankar for 
the payment of the assessment on this land; and be admits, also, that 
Mahasbankar was present at the sale, though be does not say that Maha- 
shankar made any bid at the sale. It is impossible, therefore, not to sus¬ 
pect that Mahasbankar was as much interested in the second suit as the 
Subordinate Judge, with good reason, thinks he was in the first. 

We not only agree with the Subordinate Judge, that the proceedings 
in the first suit are open to suspicion ; but we go further, and find that 
they were collusive throughout. If the bond for Es. 2,500, dated the 
13th March, 1874, had been executed for a real advance, the evidence as 
to the time of its execution would not probably have been so contradictory 
as it is. Vakhat was sentenced to imprisonment for six mouths, in or 
about 1875. for causing abortion. She says she boiyowed the money 
during her trial. Gopal says that she executed the bond before she was 
sentenced. Kuber says that she execute! it after her release from jail. 
Then, again, it is not likely chat Kuber had more money at his command 
than his brother, with whom be was united. It is uot likely that.be 
would have been in a position to lend Vakhat Rs. 2,500. He himself 
admits as much ; for he says that he had ccllected the money. He 
says also that be lent her the money, because he " wanted land and 
that he had never lent money to any one before. There is no satisfac¬ 
tory evidence to show that Vakhat was under the necessity of borrowing 
60 large a sum, or any sum at all, on the security of the valuable pro¬ 
perty left her by her husband, which Kuber admits was worth Rs. 5,000. 
She says tbatRs. 1,800 were due to two persons, who, however, bad not 
sued her ; and that though she paid off their claims, they would not give 
up their bonds,—a most preposterous statement. And then it is more 
than a merely suspicious circumstance, that Kuber did not engage his own 
pleader in his suit against Vakhat. The pleader was engaged for him by 
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Mahashankat; and Kaber says that he paid the pleader’s foe to Maha- 
shankar. We see no ground [129] whatever for holding that Kuber’s 
suit was a bona fide proceeding to recover a debo really due. The real 
object of the suit was evidently to bring Odhav’s land to sale in execu¬ 
tion. Ic is not satisfactorily explained why Kaber parted with his 
deeroe for so small a sum as Rs. 1.500, if that sum or any sum was ever 
really paid for it; but as Mahashankar was the purchaser, it is not 
necessary perhaps to seek an explanation. Kuber himself says that he 
was told that the decree was “ invalid ” and “ unsustainable but if that 
was so, why should it be sold for value at all ? The property was not 
actually brought to sale under the decree. To save it from sale, the 
plaintiff paid R-*. 1,115-6 into Court. It is not likely that Mahashankar 
would have been satished with this payment, if the decree had been a 
bona-fide one and had ost him Ri. 1,500 ; and it is possible, also, that he 
did not press for full satisfaction of the decree, because he was aware that 
it was not one against Vakhat as representative of her deceased husband, 
but one under which only her own life-interest could be sold ; and per¬ 
haps that is what Kuber meant by describing the decree as invalid and 
unsustainable. 

In the subsequent suit, however, a larger interest than that of the 
widow was brought to sale. Of tha'isuit we think the plaintiff was kept 
in ignordDoe. Toe purchaser Gopai says that the plaintiff was present at 
the sale. The pliintiff. who however, is not an i-itelligant witness, denied 
sll knowledge of it. If he had been present at ohe sale, it. is most unlikely 
that he would have allowed it to proceed. If he was willing, on a former 
occasion, to pay Rs. 1,115-6, to save the famdy p’^operty, he would surely 
have paid the amount of .Jagannath’s decree (ouly Rs. 298) to save it 
again. And then it would be impossible to hold that Vakhat, if she had 
been really desirous to pro*^ect the plaintiff's interests, would have allowed 
the whole family property to he sold to satisfy a decree for so small a sum. 
The circumstance that she did so, is altogether unexplained by her. She 
may have b^en, and mo<t likely was, a tool in the hands of others, but 
none the less she failed in her duty. The probabilities of the case all 
point in one direction ; and, on a full and careful consideration of such 
evidence as there is on the record, we find that the proceedings 
[130] in the two suits against Bai Vakhat were ciUusive, and that the 
sale in the second suit was in fraud of plaintiff’s rights. 

The decree of the lower Court will, therefore, be reversed. The 
plaintiff is entitled to a decree declaring that he is not bound by the sale 
of the 3rd November, 1875, in the suit. No. 230 of 1875, brought by the 
defendant Jagannath against the defendant Bai Vakhat, as raprosenbative 
of her decease! husbantl, Odhav Tulja. Whether the plaintiff is entitled, 
also, to immediate possession of the property in the suit, must depend on 
the question whether Bii Vakhat's life-estate was defeasible on her 
remarriage. She belongs to a caste in which remarriage is permitted. 
The provisions of s. 3 of Act XV of 1856 have, therefore, no application 
to the case. The question whether, by the usage of the country, similar 
provisions are enforced in her caste, was not raised or considered at the 
trial. Wa must, therefore, sand dowa the following issue for the lower 
Court to try and determine on such evidence as may now be adduced by 
the parties :— 

Whether, by the usage of the country, the rights and interest of 
Bai Vakhat, by inheritance, in her deceased husband's property, the 
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subject of this suit, ceased and determined on her remarriage with Kuber, 
on the 4th May 1876, as if she had then died." 

The Subordinate Judge to forward his finding on the above issue, 
with the evidence, within three months. 

Issue sent doion accordingly. 


11 B. 130, 

lAPPELLATE CIVIL. 

Before Sir Charles Sargent, KU, Chief Justice, and 
Mr. Justice Nanabhai Earidas. 


Vishnu Kkshav (Original Plaintiff), Appellant v. RamchanDRa 
Bhaskar (Original Defendant) Respondent.* 

f21st November, 1886.] 

Limitation Act XV of 1877. sch. II, art. M—Minor, when bound by p7-oceedings against 
him —iVtn or’5-IcM.XX o/1864>, s. H —Suit by a minor, one year after attaining 
viajoniy, to recover pioperly sold in execution of a decree obtainea against him 
during minority. 

Id 1870 a creditor of the plaintifi’s father brought a suit (No. 573 of 1670) 
against the plaintifi, and obtained a money decree against him. The plaintiff was 
tl31] then a minor, and his estate was administered by the Collector of Ratoa- 
giri. Id this suit he was represented by his mother and guardian. At the sale 
held in 1871, in execution of the decree, the property in Question was purchased 
by the defendant, who obtained possession in 1876. In 1879 the ptaintiSattained 
majority, and in 1882 be brought the present suit to recover the property from the 
defendant. The lower Courts, regarding the suit as one to set aside the pate to 
the defendant, held that it was barred by limitstioo under art. 12 of sch. II of 
the Limitation Act XV of 1877. 

On appeal by tbe plaintiff to the High Court. 

Eeld, that art. 12 of tbe Limitation Act XV of 1877 did not apply, and that 
the suit was not barred. That article applies only to oases in which the plaint¬ 
iff would be bound by tbe sale if be did net succeed in getting it set aside ; but 
in tbe present case tbe plaintiff was not bound by tbe proceedings in suit No. 573 
of 1870, as be bad not been properly represented, as required by e. 2 of Aot XX of 
1864. 

CF.. 23 A. 459: 4 L.B.R. 40; Appr.. 12 B. 18 (22) ; R., 13 B. 221 ; 3 C.P.L.B. 162 
(164) : 9 C.P L.R. 113 (116); 8 Ind. Cas. 374 = 13 O.C. 297 ; 10 O.C. 821 (330); 
76 P.R. 1890 ] 

This was a second appeal from a decision of G. Jacob, Assistant 
Judge of Ratnagiri. 

The plaintiff’s father having died during the minority of the plaintiff, 
his estate was placed under the administration of the Collector of Ratna- 
giri. Tbe administration commenced on the 30th October, 1869. and 
continued down to September, 1879, in which year the plaintiff attained 
bis majority. During the administration by the Collector*, a creditor of 
tbe plaintiff’s father obtained a money decree against the plaintiff, who 
was represented in the suit (No. 573 of 1870) by his mother and guardian 
and tbe property in question was sold in 1871 in execution of that decree. 
The defendant purchased it, and was put into possession in 1876. In 1882 
the plaintiff brought tbe present suit to recover possession of the property. 


* SecoDd i^ppeal, Ko« 153 of 1864, 
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The defendant contended that the sale could not be set aside, and 
alleged that since the purchase be had paid off a mortgage, to which the 
property had been subject. 

The Subordinace Judge of Dapoli, regarding the plaintiff’s claim as one 
to set aside a sale, held that it was barred by limitation—the plaintiff 
having omitted to take proceedings for that purpose within a year after 
he had attained bis majority, and he dismissed the suit. 

On appeal, the Assistant Judge confirmed the lower Courts’ decree. 

[132] The plaintiff preferred a second appeal to the High Court. 

Yashvant Vasudeu Athlye, for the appellant:—The plaintiff’s suit is 
not barred. In the former suit the plaintiff’s mother having had no certi¬ 
ficate, could not be treated as representing her minor son— Jatka Naik v. 
Vehktapa (1); Mrinomoyi Dabia v. Jogodishuri Dabia (2). In order that 
a minor may bo bound, he must be properly represented— Vdnudev Vishnu 
V. Narayan Jagannath (3). Article 12 of the Limitation Act CXV of 1877) 
applies to cases where the plaintiff would be bound if he does not set 
aside the sale within one year— Sadagopa v. Jamunabhai (4). 

Daji Abaji Khare, for the respondent:—No objection was taken when 
the mother was joined as guardian, and it cannot now be taken here. Sec¬ 
tion 2 of the Minor’s Act (XX of 1864) does not bar the mother from 
suing on behalf of the minor •. so she may represent him as well when he 
is sued. 
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JDDGMENT. 

Sargent, O.J. —The lower Courts are wrong in holding that the 
plaintiff’s suit was barred, not having been brought within a year of his 
majority. Article 12, sch. II of the Limitation Act applies only to cases 
in which the plaintiff would be bound by the sale if he did not succeed in 
getting it set aside. See remarks of Innes, J., in Sadagopa v. Jamuna¬ 
bhai (4), in which we entirely concur. In the present case, however, the 
plaintiff is not bound by the proceedings in suit No. 573 of 1870, not 
having been properly represented, as required by s. 2 of Act XX of 1864. 
It would, however, be inequitable to allow him to recover possession of 
his property without paying to the defendant such sum as he paid to the 
plaintiff in that suit, and also such further sum as he subsequently paid 
to the mortgagee, Ganesh Sakharam Joshi, not exceeding what was legally 
due on that mortgage. 

We must, therefore, reverse the decree of the Court below, and send 
back the case for a fresh decision, having regard to the above remarks. 
Plaintiff to have his costs of this appeal. 

Decree reversed. 


<1) 6 B. 14. 

13) 9B.H.O.R. 289. 
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[133] ADMIRALTY JURISDICTION. 

Before Mr. Justice Farran. 

4 

Essoo Bhataji {Plaintiff) v. The Steam-ship " Savitri” 

{Defendant).* [24fch June, 1886.] 

Limitation—Shipping—Collision-—Suit for damages for loss of ship by collision— 
Limitatitm in eu:txon of tori — Limitation Act XVof 1877, sch. il, arts. 36, 99. 

A suit to recover damages for the loss of a ship caused by collision at sea is 
ao action of tort founded upon the negligence of the defendant or his servants in 
the management of his veseel. and must be brought within two years under the 
provisions of art. 36 of sch. 11 of the Limitation Act XV of 1877, 

Article 49 of sch. II of the Limitation Act XV of 1877 applies only to suits in 
respect of property in the bands of some other person, and not to suits in re¬ 
spect of property in the plaintifi’s own possession, and the injury to property 
there mentioned, is limited to cases of injury to property while in the custody 
of some person other than the owner. 

From the provisions of arts. 36 and 115 of sch, II of the Limitation Act XV of 
1877, the intention of the Act appears to be that, not more than two years 
should be allowed for bringing a suit founded on tort, except in certain well- 
defined particular instances. 

[Dies., 5 Bur. L. T. 156=17 Ind. Cas- 906 = 6 L-B.R. 75 : F.. 11 C.W.N 862 ; Rel., 
12 Ind. Css. 357 = 7 N.L.R. 130; E,, 22 C. 877 : 25 0. 692 = 2 C.W.N. 265 
(F.B.); 19 M. 90 = 6 M.L.J. 12 ; 6 Bom. L.R. 704 ; 6 C.L.J. 635 (538).] 

The plaintiff was the owner of a certain pattimar, which was lost at 
sea on the 5th January, 1883, owing to a collision which took place on 
that day with the steam-ship “ Savitri.” On the 7th January, 1886, the 
plaintiff filed this suit to rscover the sum of Rs. 5,500, which he alleged to 
be the value of the pattimar, and a further sum of Rs. 200, belonging to 
him, which was on board at the time of the wreck. 

In a suit subsequently filed against the “ Savitri,” by one Ookevda 
Poonsey, an owner of cargo on board the said pattimar (Admiralty suit 
No. 3 of 1886), it was held by Bayley, J-, that both vessels were equally 
to blame for the collision, and that, consequently, the defendants were 
liable for only half the damage sustained. The plaintiff in the present 
suit accepted the decision in that previous suit as to the circumstances 
under which the collision occurred, and accordingly reduced his claim to 
Rs. 2,750 and Rs. 100. 

[134] At the bearing, it was contended for the defendant that the 
suit was barred by limitation. 

The plaintiff appeared in person. 

Latham (Advocate-General) and Russell, for the defendant.—The 
suit is barred by limitation ; see Limitation Act XV of 1877, art. 36. The 
collision occurred on the 5bh January, 1883, and the suit was not filed 
until the 7th January. 1886. Promptitude is required from a plaintiff who 
brings a suit like this—Prichard's Digest, Vol. I, pp. S13-X4; The John 
Brotherick (1). Counsel referred to els. 48, 49 of sch. II of the Limitation 
Act XV of 1877 : Prichard's Digest, Vol. I, 127; The Dundee (2). 

JUDGMENT. 

Farran, J. —The only issue I have on this occasion to determine 
is the first, which is, “whether the suit is barred by the law of limitation.” 

^Admiralty Suit, No. 1 of 1886. 

(!) 8 Jut. 276. (2) 1 Hag. Adm. 109 (120). 
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The plaintiff sues the S. S. “ Savitri,” and, in effect, her owners bo 
recover damages occasioned to him by the loss of his pattimar. The 
latter vessel and the S. S. “ Savitri” came into collision with one 
another, and the effect of the mutual admissions made by the parties is 
that the Court is to consider that both vessels were to blame for the MIRALTY 
collision;—the result, according to the rule of maritime law as adminis- Jurisdic- 
tered in this Court, being that the owners of each vessel must bear half the tion. 
loss occasioned by the collision. The S. S. '* Savitri ” sustained no appre- — 
ciable damages : so her owners will have to pay half the damages occa- HB. 138. 
sioned to the patHmar, unless the suit is barred by limitation. 

The collision took place off the Western Coast of India, on the 5th 
January 1883. This suit was filed on the 7th January, 1886; bub as the 
5bh and Fbh days of January fell in vacation, it was brought within three 
years of the date of the causa of action as extended by s. 5 of the Limita¬ 
tion Act XV of 1877. The 7th of January was the day on which the 
Court re-opened after the Christmas vacation in 1886. The plaintiff contends 
that the law allows him three years within which to bring his suit for a 
cause of action of this nature. The defendants contend [135] that be was 
bound bo commence it within two years after the collision. The Court 
has to determine which view is correct. The question is one of nicety 
and doubt. I regret that it was nob argued before me for the plaintiff. 

He appeared in person at the hearing. 

The only articles in sch. II of Act XV of 1877 within which the 
ease can be suggested to fall, are arts. 36 and 49. Article 36 provides a 
limitation of two years to suits "for compen'^ation for any malfeasance, 
misfeasance, or non-feasance indeoendent of contract, and not therein 
specially provided for.” Article 49 provides a limitation of three years 
to suits " for other specific moveable property, or for compensation for 
wrongfully taking or injuring or wrongfully detaining the same." The time 
from which the limitation begins to run is, in each case, the same, namely, 
the time when the wrong comolained of is done, and not, as in art 48, the 
time when it becomes known to the person wronged. The expression " other 
specific moveable property ” in art. 49 seems to be used in antithesis to the 
specific moveable property referred to in art. 48, which nrescribes a 
limitation of the same period of three years to suits " for specific moveable 
property lost, or acquired by theft, or dishonest misappropriation, or 
conversion, or for comoensation for wrongfully baking or detaining the 
same; ” but fixes the period, from which limitation is to run, at the time 
" when the person, having the right to the possession of the property, 
first learns in whose possession it is.” Compensation for injiiring 
specific moveable property of the latter description, curiously enough, is 
nob provided for in art. 48 ; so that, in respect of injury to such property, 
the complainant is. apparently, thrown hack upon the general provision of 
art. 36. I mention this as an instance to show how unsystematically the 
schedule is framed. 

The words " malfeasance, misfeasance, or non-feasance independent 
of contract” used in art. 36, are of the widest import, and embrace all 
possible acts or omissions, commonly known as torts by English lawyers ; 
that is to say, wrongs independent of contract. For the sake of brevity 
I use the expression [136] • ‘torts” throughout my judgment as the 
equivalent of the expressions employed in art. 36. For torts, a two-years ’ 
period of limitation is thus provided as the general rule, subject to special 
exceptions contained in other articles of the schedule : as three years is 
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the general rule in oases of breaches of unregistered contracts (art. 115). 
Torts to the person or reputation, as well as some other torts of a quasi 
personal character, are by earlier articles (see arts. 19 to 27), specially 
provided for, being included in the one year’s limitation period. Torts to 
property immoveable and moveable, including in the latter expression 
exclusive privileges, such as copyrights or patent rights. &o,, are dealt 
wish by the 36tb article. The special provisions for certain classes ot torts 
then follow in arts. 37 to 49, which cover most instances of torts to 
immoveable pronerty as well as torts committed in respect of exclusive 
rights. Included in the latter article are injuries to specific moveable 
property,” other than moveable property suob as is described in art. 48. 
If the words I have italicised are to be construed in their widest sense, 
they will include, as far as I can see, all torts in tangible moveable 
property ; and nothing, except a few torts to real property, such as those 
the subject of decision in Uitcheliw. Darley Main Colliery Co. (1) &ud The 
Queen v. The Commissioners of Sewers for Essex (2), will be left for the 
general article to operate upon. The special provisions in art 49, combined 
with those in art. 40, will, so far as moveable property is concerned, be co¬ 
extensive with the general rule, and abrogate the latter. Beading the schedule 
as a whole, I cannot think that this was the purpose of the Legislature. I 
rather from such a perusal come to the conclusion that it was intended that 
two years should be the outside time allowed for bringing a suit founded 
upon tort, except in certain wall-defined particular instances. No other 
conclusion can be come to when the provisions of art. 36 are compared 
with those in art. 115. Such a conclusion is in accordance with the 
provisions of other systems of law and with the dictates of common sense. 
There are no cases in which it is more desirable that the evidence by 
which they are supported or rejected, should be promptly given and 
[137] scrutinized than in actions of tort. In cases cf collision at sea the 
evidence is proverbially contradictory and untrustworthy. If the words 
used in art. 49 are unambiguous, and must necessarily in their ordinary 
grammatical sense, (the article being read as a whole), have the extended 
meaning contended for by the plaintiff, effect must be given to such mean¬ 
ing— Julius V. Lord Bishop of Oxford (3). The defendants, however, say 
that the words are ambiguous ; that the maxim noscitur a sociis applies 
to them: and that the apparent generality of the expression “injury to 
specific moveable property ” must be cut down by the connection in which 
those words are used, and limited to the case of moveable property of the 
plaintiff in the possession of the defendant. 

What is the meaning of “specific moveable property” as used in 
art. 49 ? The word specific applied to property in one’s own possession is 
meaningless. In addition to its medical, natural history, and botanical 
meanings, Webster’s Dictionary defines it as “tending to specify or make 
particular, definite, limited, precise.” All property in possession of an 
owner is in this sense specific, as well the corn in his barn as the horse in 
bis stable. Lawyers use the words specific property in a different sense, 
viz., as equivalent to property of which you may demand the delivery in 
specie. Thus a specific legacy is a legacy “ which can only be satisfied by 
the delivery of the identical subject.” The phrase is only apt when the 
thing to which you are entitled, is in the possession of some third party. 

It is is this sense, I think, that the word specific is used in art. 49. 


1 ' 1 ) L.R. 14 Q.B. Div. 125. (2) L.R. 14 Q.B. Div. 661. 

(.3) H.L, 5 App. Cas. 214. 
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Expanding the expression, the article will read thus:—“For other property 
of which the owner is entitled to demand the return in specie, or for 
compensation for wrongfully taking or injuring or wrongfully detaining 
such property.” ' 

Injury to property will thus be limited to injury to the property of 
another in the possession of the person in whose custody it is injured, and 
the several provisions of the articles will be in their proper places as 
special exceptions to the general rule laid down in art. 36. The construc¬ 
tion of a statute is to be made of all the parts together, and not of one 
part only by itself. [138] Incivile est, msi tola lege perspecta, una aliqua 
particula ejus proposita, judicare cel respondere. Such a survey is always 
indispensable even when the words are the plainest, for the true meaning 
of any passage ,'is that which best harmonises with the subject and 
with every other passage of the statute—Maxwell on Statutes, p. 35 ; 
Smith V. Bell (1). 

There is no difference between causing injury to a ship and causing 
injury to a carriage, or any other kind of moveable property. A suit 
to recover compensation for damages caused by a collision is an action 
of tort founded upon the negligence of the defendant or his servants 
in the management of his vessel— The European {2). I decide the issue 
before me in favour of the defendants. 

Attorneys for the plaintiff:—Messrs. Little, Smith, Frere and 
Nicholson, 

Attorneys for the defendant;—Messrs. Chalk and Walker. 


11B. 138. 

INSOLVENCY JUEISDICTION. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice West. 

In the matter of Candas Narrondas (.Insolvent). 

C. A. Turner, Official Assignee (Appellant) v. Purshotam 
Mongaldas Nathubhoy and others (Respondents). 

[8th October and 10th December, 1886.] 

Insolvency—Judgment entered up under s, St o! Indian Insolvent Act [Slat. 11 and 12 
Vic., Cap. 21)— Execution of such judgment — Limitation—Limitation Act XV of 
1877, sch. II, arts. 178, 179 and 180. 

C. was adjudicated an iosolvaot in October, 1966, and on the 19th August 1868 , 
judgment was entered up against him under s. 86 of the Indian Insolvent Act (Stab, 
11 and 12 Vio., cap. 21) for Rs. 16,40,648, In 1886 it was ascertained by tbo 
Offioial Assignee that certain property belonging to the insolvent’s estate was avail¬ 
able for the creditors of tbe estate, and on his apolication an order for execution 
against the said property was made on the 5th April, 1886, by the Insolvent Court 
under e. 86 of the Insolvent Act. It was contended that executioa was barred by 
limitation. 

Held, that execution on the judgment was not b.arred. 

Per Sargent, 0. J.:—The policy of the Indian Insolvent Act is that the future 
property of tbe insolvent should be liable for bis debts. That intention would be 
[139] to a great extent defeated, if judgment entered up by the order of the 
Insolvent Court under s. 86, which is the machinery provided for eSeotiog that 
object, could only he executed within a limited time. Limitation Acta nbould 
not be deemed applicable to judgments entered up under s. 86, unless their 


(1) 10 M. & W. 378. (2) 10 Prob. Div. 99. 
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language clearly requires it. A judgment entered up under s. 86 of the Insol¬ 
vent Act, although a judgment of the High Court, is not a judgment entered up 
in the exercise of the ordinary original civil jurisdiction, not could the right 
to enforce the judgment be lawfully released by .any person, aud, therefore, 
art. 180 of the Limitation Act did not apply. 

P^r WEST^ J.Formerly in Sogland as well as in India the policy of the 
Insolvent Acts was to make the ineoWent perpetually responsible. In Sagland* 
however, by Statute 32 and S3 Vic., cap. 83, bankruptcy wss substituted for 
insolvency, and all pending cases of insolvency were ordered to be closed within 
prescribed periods. In construing that statute it has been declared that after the 
given time the insolvent was free from all responsibility, and that after his death 
bis estate was free also. Thus the lien on an insolvent debtor's whole future 
property has disappeared from English law ; but this has been effected by direct 
legislation. Id India there has been no legisUtion with regard to judgments of 
the Insolvent Court, but it has been decided that such a judgment i< to be deemed 
a decree of the High Court, and executed as such. It must, therefore, be subject 
to the same rules as other decrees of the High Court; in the absence of any 
special exception. Article 180 of the Limitation Act is, tber’fore, applicable to 
such a judgment. The Insolvent Act did not contemplate its being entered up 
otherwise than as a judgment of the Supreme Court, and, as such, it ranked as a 
Judgment nf a chartered Court in the exercise of the ordinary original civil juris- 
diction. The same description may be applied to it now; and hence the execu¬ 
tion is limited, as in the case of other judgments and decrees of the High 
Court. The principle of perpetual liability to execution can no longer be deemed 
a principle. The English law has discarded it ; the Tnlian law has made all 
judgments subject limitation, and amongst them judgments of tb^'^Insolvent 
Court. Article ISC, therefore, applies. But the right to enf’^rce the judgment 
in the present case did not accrue to the O^eial Assignee uotil the order of the 
Insolvent Court to take out execution was made That order was not made 
Uotil April. 1886, and, therefore, the right to execution, which arose o') tbe date 
of that order, was not barred by art. 180 of the Limitation Act XV of 1877. 

[R., 20 B. 636(651).] 

Appeal from a judgment of Scott, J.. dated 5bh July. 1886. 

The respondents in this case were the representatives of the 
insolvent. Candas Narrondas, deceased. The appellant was the Official 
Assignee. 

The said Candas Narrondas was adjudicated an insolvent on the 
15th October, 1866, and on the same day a vesting order was made by 
the Insolvent Court vesting bis estate and effieots in the Official Assignee. 

[HO] On the 19th August. 1868, judgment was entere l up in the 
name of the Official Assignee against the insolvent under s, 86 (l) of the 
Indian Insolvent Act (Stat. 11 and 12 Vic., cap. 21) for the sum of 
Rs. 16,40,648. 

In 1886 it was ascertained by the Official Assignee that certain 
property belonging to tbe insolvent’s estate, but alleged to have been 
settled io trust under an indenture dated 16th December, [14l] 1863, was 
available for the credibois of the estate : and on his apolication an order for 
execution against the said property was made on the 5th April, 1886, by 
the Insolvent Court under s. 86 of the Indian Insolvent Act. 

(1) “86 Provided alw'vys. and be it enacted, that io all esps where aay insolvent 
shall not have obtained bis discharge io the nature of a certificate as aforesaid under 
this Act. the said Court for the relief of insolvent debtors may, if inUbe oiroumstanoes 
of the case it shall think fit, before making such order for such discharge, direct a 
judgment to be entered up agaiust such insolvent in the Supreme Court of the Presi¬ 
dency within which such Court for the relief of insolvent debtors shall be situate io the 
name of tbe assignee, or assignees or of such Official Assignee as the Court shall think 
fit. for the amount of the debts or demands stated in the schedule of suoh sinsolveot as 
due or claimed, and of such as shall be established in the said Oiurt against the 
said insolvent’s estate, or so much thereof as shall appear at the time of such order to 
be due, which said order shall be filed in the said Court for the relief of insolvent 
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Under the ruling of the High Court in the case of In re Bhagwandas 
Harjivan (1) it was necessary to proceed under the provisions of the 
Civil Procedure Code (Act XIV of 1882), and notice under s. 248 of 
the Code was accordingly served upon the respondents, requiring them 
to show cause before the Judge in chambers why the judgment entered 


1886 

Dec. 10. 


Insol¬ 


vency 

up against the said insolvent, dated the 19th August, 1368. should not be Jlrisdic- 
esecuted against them. TION 

The case came before Scott, J., in chambers, and after argument his- 

Lordship dismissed the application (or execution, being of opinion chat it ** *38. 

was barred by limitation. 

His Lordships delivered the following judgment:— 


Scott, J.—This application arises under s. 86 of the Indian 
Insolvency Act(2). It is there provided that the Insolvency Court may 
direct a judgment to be entered up ia the Supreme Court (which must 
now be read the High Court) in the name of the assignee for the amount 
of the debts found due by the insolvent; and, further, if at any time the 
Insolvent Court is satisfied that the insolvent is able to pay such 
debts, the said Court may order execution to he taken out against the pro- 
party of the insolvent, and such further proceedings may bo had from time 
to time as the Court may order, until the debts shall be paid ; and no 
scire facias shall bs necessary to revive or to execute such judgment 
on account of any lapse of time or change of parties or otherwise, but 
execution shall at all times issue thereon by virtue of tiie order of the 
Insolvent Court. 

In the present Cise, judgment was entered up against the insolvent, 
Candas Narron-las, on the 19bh August, 1868, by the Insolvent Court 
under the above section. On the 17th March, 1886, a warrant of 
attacbmonb was issued, and on tha 5th April, 1836, [H2] exacuttOL] 
was ordered to be taken out upon the judgoieQb entered up against 
certain moveable and immoveable property settled in trust by tbe 
insolvent by an iodeDbure of 1863. It has been recently decided in 
this Court that such execution must be conducted in accordance with the 


debtors in India ; and the production of such ordor, or of a copy of such order under tbe 
seal of the s\iA Court, of which order, copy, and seal do proof shall be requisite other 
than tbe production of snob order or copy, shall be suffi^Jent authority to the proper officer 
for entering up the s^id ]U Igmeut; and then and in every such ca^o, and notwithstand- 
ing the provisions bereiobefore contained, if (it any lime it shall appear to tbe 
satisfactioo of tbe slid Court that such insolvent is of ability to pay such debts or 
demands, or any part thereof, or that ho is dead, l eaving assets for such purpose, and 
that under the circumstances the sams is reasonable and proper, the said Court may, if 
il shall think fU, order execution to be taken out upon such judgment against the property 
of such insolvent, whether the samemty or m\y not be by law vested in his assignee 
or assignees, for such sum of money as under all tbe ciroumstanccs of tbo case tbe said 
Court shall order, such sum to be distributed rateabW amongst tbe creditors of such 
insolvent according to the mode hereinbefore directed in the ca^e of a dividend, and 
such further proceedings mav had upon such judgment as the Court may from time 
to time order, until the said debts or demands shall be fully paid and satisfied, and no 
setre facias sbaU he necessary to revive or to execute such judgment on account of any 
lapse of time or change of parties, or otherwise, but execution shall at all times issue 
thereon by virtue of the order of the said Court for the relief of insolvent debtors from 
time to time; provided always, that in case any application against any such insolvent 
for the purpose aforesaid shall appear to the Court to he vexatious or oppressive, it shall 
be lawful for the said Court not only to refuse to make any order on such application, 
but also to dismiss the same, with each costs against tbe party making the same as to 
tbe said Court shall appear reasonable.** 

(1) 8 B. 511, 
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rules concerniDg execution laid down in obap. XIX of the present Civil 
Procedure Code —In re Bkagwandas Hurjivan (1). The senior Judge 
who presided in that case, Bayley.J., states the law very concisely in the 
following terms :—“ The Insolvent Court made the order. That order 
was taken to the Frotbonotary of the High Court, who thereupon 
entered up judgment, and the subsequent proceedings in enforcing that 
judgment are to be taken under the provisions of the Civil Procedure 
Code.” Section 227 of the Civil Procedure Code, therefore, applies, and 
the judgment must be executed as if it had been made by the Court in 
the exercise of its original civil jurisdiction. 

The question next arises, whether under the provisions of the Civil 
Procedure Code and the Limitation Act, which is a law relating to proce¬ 
dure, and must be read with the Civil Procedure Code, the execution is not 
barred by lapse of time. Eighteen years have elapsed between the 
judgment eniered up and the order for execution. But twelve years is the 
period fixed within which a judgment may be enforced if it is a judgment 
wicbin the meaning of s. 180 of the second schedule of the present 
Limitation Act, and by s, 179 three years is fixed for the execution of a 
decree of any Civil Court not provided for by s. 180. This same period 
was given by the Act for the limitation of suits in force at the time this 
judgment was entered up in the Supreme Court. (See Limitation Act 
XIV of 1859, ss. 19, 20.) It may also be added that the principle of 
limitation was fully recognised before any Act of Limitation was passed 
in India. The Privy Council has bold that the English law of limitation 
applied in India— Kadir Bukhsh Khan v. MussumatainFussehoon Nissa (2), 
and in a subsequent case about the same time— Her Highness Ruckmaboye 
V. Ludoohhoy Motiichund (3)—their Lordships extended the application of 
that law to Hindus [143] and Mahomedans as well as to Europeans in 
civil actions in the Supreme Court. We may take it, therefore, that the 
general policy of limitation was applicable in India at the date of the 
Insolvency Act. 

But it was argued that all limitation of time was exnressly excluded 
by the terms of s. 86 of the Insolvency Act. The words relied upon are, 

'' and no scire facias shall be necessary to revive or to execute such j udgment 
on account of any lapse of time, but execution shall at all times issue tbere- 
OD b^' virtue of the order of the Insolvent Court.” These words, in my 
opinion, were intended to give a special value to the special publicity 
of the entering up by the order of the Court, but were not intended to 
exclude the vested right of every debtor to the privileges of limitation. 
The fair interpretation of the passage of the section relied upon, in 
my opinion, is as follows:—The words no setre/actas shall be neces¬ 
sary to revive or to execute such judgment on account of any lapse 
or time.” only dispense with the formalities in the nature of a writ of 
scire facias, ordinarily required as a preliminary to the execution of a 
judgment not executed within a year of its date. The other words relied 
upon, viz., “execution shall at all times issue, must, in the absence of 
any specific exclusion of the general law of limitation, be read subject to 
the operation ot that general law. It is a well-known principle that Acts 
must be construed so as not to affect any vested rights, unless those 
rights are excluded in express terms ; or, to put the same principle in 
other words, the Legislature must not be taken to intend any alteration 


{1)8B. 511 (520). 


(2) 5 M.I.A. 413 (431). 
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in the law beyond what it explicitly declares in express terms or by unmis- 
takeable implication. General words, such as these in question, must, 
if possible, be read as bearing on the immediate object of the Act, and 
not as altering the general policy of the law. The scope und object of this 
section was to keen alive the ordinary legal liability of the debtor to bis 
previously accrued debts, not to deprive him of any vested right, such as 
that of limitation, or to cast upon him any extraordinary or new liability 
such as that of a perpetual liability. To hold otherwise would be to 
repeal by a side wind, so to speak, a general principle of law. I must, 
[144] therefore, hold that s. 86 of the Insolvent Act does not exclude 
the operation of the law of limitation. 

The next question is, what law must be applied. There is no doubt 
that a law of prescription or limitation is a law of procedure having 
reference only to the law of the forum. (See Her Highness Euckmaboye 
V. Lulloohhoy Mottichund (1) ; Story’s Conflict of Laws, s. 579.) It acts, 
ex poU facto, upon the contract only in case of a suit being brought ; and 
the law of the Court where the suit is brought—in this case the 
High Court—is applied. This claim is, therefore, barred by time, and it 
is not necessary to discuss the other points of the case. The cost of the 
application, so far as Mr. Latham's and Mr. Lang's clients are 
concerned, must bo borne by the applicant. The costslof the trustees 
must come out of the estate. 


The Official Assignee appealed. 

Inverarity, for the appellant. 

Maepherson and Lang, for the respondents. 

Inverarity :—l contend that the application for execution is not 
barred. The Limitation Act, XV of 1877, does not apply to proceedirgs 
under s. 86 of the In<»olv 0 nt Act. There is no clause expressly referring 
to it. If any clause does apply, it must be either cl. 178 or 180, Clause 
179 clearly does not apply. A judgment entered up by order of the 
Insolvent Court in the High Court is not a decree or order within the 
meaning of tliat clause. As to cl. 178, see Bai Manekbai v. Manekji 
Kavasji (2). See Cook’s Insolvent Debtor’s Practice, Preface, p. 11, and 
see p. 120. If any clause applies, it would appear to bo cl. 180, and under 
it the applicant is not barred ; for the time does not run from the date of 
the decree, but from the date of a present right to enforce it. The Official 
Assignee cannot act without obtaining the sanction of the Court. Limita¬ 
tion can only run from the date of his obtaining that sanction. It was 
then, viz., on the 5th .A.pril, 1886, that he obtained a " present right.” In 
the case of In re Bhagwandas (3) it was [145] held that the judgment, in 
a case like this, remains suspended until the condition provided by s. 86 
of the Insolvent Act is fulfilled. Further, the Official Assignee is a person 
capable of releasing that right, and so the case may come within cl. 180. 

But we go furtiher, and contend that the Limitation Act does not 
apply at all to proceedings under s. 86 of the Insolvent x\ct. That section 
18 not repealed by the Limitation Act. To do thac, express words would 
be required. A statute cannot be repealed by implication by the Indian 
Legislature; see Indian Councils Act (Stat. 24 and 25 Vic., cap. 67). 

8* r*A-* 

Section 86 of the Insolvent Act is taken from the English'’itatut 0 .' 
^0 policy of the Insolvent Act is different from that of the Bankruptcy 


(1) 5 M.I.A. 234 
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rules concerning execution laid down in chap. XIX of the present Civil 
Procedure Code —In re Bhagwandas Hurjivan (1). The senior Judge 
who presided in that case, Bayley.J., states the law very concisely in the 
following terms :—“ The Insolvent Court made the order. That order 
was taken bo the Prothonotary of the High Court, who thereupon 
entered up judgment, and the subsequent proceedings in enforcing that 
judgment are to be taken under the provisions of the Civil Procedure 
Code.” Section 227 of the Civil Procedure Code, therefore, applies, and 
the judgment must be executed as if it had been made by the Court in 
the exercise of its original civil jurisdiction. 


The question next arises, whether under the provisions of the Civil 
Procedure Code and the Limitation Act, which is a law relating to proce¬ 
dure, and must be read with the Civil Procedure Code, the execution is not 
barred by lapse of time. Eighteen years have elapsed between the 
judgment eniered up and the order for execution. But twelve years is the 
period fixed within which a judgment may be enforced if it is a judgment 
within the meaning of a. 180 of the second schedule of the present 
Limitation Act, and by 8. 179 throe years is fixed for the execution of a 
decree of any Civil Court not provided for by s. 180. This same period 
was given by the Act for the limitation of suits in force at the time this 
judgment was entered up in bba Supreme Court. (See Limitation Act 
XIV of 1859, ss. 19, 20.) It may also be added that the principle of 
limitation was fully recognised before any Act of Limitation was passed 
in India. The Privy Council has hold that the English law of limitation 
applied in India—-.ffadir Bukhsh Khan v. MussumatainFussehoon Nissa- (2), 
and in a subseouent case about the same time —Her Highness Buckmaboye 
v. Lulloobhoy Mottichund (3)—their Lordships extended the application of 
that law to Hindus and Mahomedans as well as to Europeans in 

civil actions in the Supreme Court. We may take it, therefore, that the 
general policy of limitation was applicable in India at the date of the 
Insolvency Act. 


But it was argued that all limitation of time was expressly excluded 
by the terms of s. 86 of the Insolvency Act. The words relied upon are. 

and no scire facias shall be necessary to revive or to execute such j udgment 
on account of any lapse of time, but execution shall at all times issue there¬ 
on by virtue of the order of the Insolvent Court.’ These words, in my 
opinion, were intended to give a special value bo the special publicity 
of the entering up bv the order of the Court, but were not intended to 
exclude bbe vested right of every debtor to the privileges of limitation. 
The fair interpretation of the passage of the section relied upon, m 
my opinion, is as follows The words ” no scire facias shall be neces¬ 
sary to revive or to execute such judgment on account of any lapse 
or time.” only dispense with the formalities m the nature of a writ ol 
scire facias, ordinarily required as a preliminary to the execution ot a 
judgment not executed within a year of its date. The other words relied 
upon. VIZ., “execution shall at all times issue.” must, in the absence of 
anv specific exclusion of the general law of limitation, be read subject to 
the operation ot that general law. It is a well-known principle that Acts 
must be construed so as not to affect any vested rights, unless those 
rights are excluded in express terms ; or, to put the same principle m 
other words, the Legislature must not be taken to intend any alteration 
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in the law beyond what it explicitly declares in express terms or by unmis- 
takeable implication. General words, snch as these in question, must, 
if possible, be read as bearing on the immediate object of the Act, and 
not as altering the general policy of the law. The scope and object of th is 
section was to keen alive the ordinary legal liability of the debtor to bis 
previously accrued debts, not to deprive him of any vested right, such as 
that of limitation, or to cast upon him any extraordinary or new liability 
such as that of a perpetual liability. To bold otherwise would be to 
repeal by a side wind, so to speak, a general principle of law. I must, 
[144] therefore, hold that s. 86 of the Insolvent Act does not exclude 
the operation of the law of limitation. 

The next question is, what law must be applied. There is no doubt 
that a law of prescription or limitation is a law of procedure having 
reference only to the law of the forum. (See Her Highness Buckmaboye 
V. Lulloohhoy Mottichund (1); Story’s Conflict of Laws, s. 579.) It acts, 
ex poU facto, upon the contract only in case of a suit being brought ; and 
the law of the Court where the suit is brought—in this case the 
High Court—is applied. This claim is, therefore, barred by time, and it 
is not necessary to discuss the other points of the case. The cost of the 
application, so far as Mr. Latham's and Mr. Lang’s clients are 
concerned, must bo borne by the applicant. The costslof the trustees 
must come out of the estate. 

The Official Assignee appealed. 

Inverarity, for the appellant. 

Maepkerson and Lang, for the respondents. 

Inverarity contend that the application for execution is not 
barred. The Limitation Act, XV of 1877, does not apply to proceedti gs 
under s. 86 of the In«iolv 0 nt Act. There is no danse expressly referring 
to it. If any danse does apply, it must be either cl. 178 or 180. Clause 
179 dearly does not apply. A judgment entered up by order of the 
Insolvent Court in the High Court is not a decree or order within the 
meaning of tliat clause. As to cl. 178, see Bai Manekbai v. Manekji 
Kavasji (2). See Cook's Insolvent Debtor’s Practice, Preface, p. 11, and 
see p. 120. If any clause applies, it would appear to be cl. 180. and under 
it the applicant is not barred ; for the time does nob run from the date of 
the decree, but from the date of a present right to enforce it. The Official 
Assignee cannot act without obtaining the sanction of the Court. Limita* 
bion can only rtin from the date of his obtaining that sanction. It was 
then, viz., on the 5th April, 1886, that he obtained a ” present right." In 
the case of In re Bhagtoandas (3) it was [145] held that the judgment, in 
a case like this, remains suspended until the condition provided by s. 86 
of the Insolvent Act is fulfilled. Further, the Official Assignee is a person 
capable of releasing that right, and so the case may come within cl. 180. 

Bub W 0 go {urEiher, and contend that the Limitation Act does not 

apply at all to proceadings under s. 86 of the Insolvent Act. That section 

13 nob repealed by the Limitation Act. To do that, express words would 

be required. A statute cannot ba repealed by implication by the Indian 

Legislature; see Indian Councils Act (Stat. 24 and 25 Vic., cap. 67), 
s. 22. fA- 

Section 86 of the Insolvent Act is taken from the English "statute. 
Ihe policy of the Insolvont Act is different from that of the Bankruptcy 
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Acts. Its policy is to give protection to the person, bat the property 
of the iosolvent remains liable. [Counsel referred to Stat. 53 Geo. 
Ill, c. 102, s. 14; 54 Geo. Ill, c. 23, s. 14 ; 1 Geo. IV, c. 119, 
s. 25, which last is substantially the same as s. 86 of the Indian 
Insolvent Act; Stat. 7 Geo. IV, c. 57, s. 57 ; 1 and 2 Vie , o. 110, s. 87; 
Cooke’s Insolvency Practice, p. 121; Barton v. Tattersall (1); Ex porte 
Pain (2)]. 

The Judge in chambers, in such a case as this, has no power to go 
behind the order of the Insolvent Court. He is then merely a ministerial 
officer to set in motion the machinery provided by the Civil Procedure 
Code. Here the Insolvent Court has ordered execution to issue. The 
Judge in chambers has ordered that it shall not issue. Reference was 
also made to Ealyanbhai Dipchand v. Ghanashamlal Jadunathji (3); 
Baghubans Gir v. Sheosaran Gir (4); Basant Lai v. Batul Bibi (5); In re 
Clagett's Estate (6) and Stat. 32 and 33 Vic., cap. 83 ; and Byrne v. 
Byrne (7). 

Macpherson, for the respondents;—The judgment against the insolvent 
when entered up under s. 86 of the Insolvent [146] Act becomes a 
judgment of the High Court—In re Bhagwandas Burjivan (8), and it 
then comes under cl. 180 of the Limitation Act, XV of 1877. Section 86 
only provides that no application shall be required to revive the judg¬ 
ment, but it does not say that no limitation shall apply. There is nothing 
in the section to exclude limitation. At the time of its enactment there 
was no limitation. But now there is a law of limitation, and all judgments 
of the High Court (of which this is one) are subject to it. There is nothing 
to distinguish this from any other judgment of the High Court. The law of 
limitation is a law of procedure, and atlects all applications made after it 
comes into force—Maxwell on Statutes, p. 271; Chitty on Contracts, 
p. 741. It has been argued that s. 86 excludes limitation in all cases: bub 
the real meaning of the section is that no scire facias should be necessary, 
as it had been previously: see old Supreme Court Rules, No. 125. Instead 
•of a scire facias, the Civil Procedure Code substitutes the notice under 
9 . 248. On the day that judgment was entered up in the High Court, the 
Official Assignee had a present right to enforce it. He might have applied 
to the Insolvent Court for an order for execution. Such an application 
is a step in enforcing the judgment; and so the time runs against him 
from that time under cl. 180. No doubt, s. 86 is not repealed ^ by the 
Limitation Act; bub the latter and more recent Act of Limitation imposes 
a period of limitation where none existed before. Section 6 of the 
Limitation Act applies only to cases where a particular period of limita¬ 
tion is laid down by some law. 


JUDGMENT. 


December 10. SabgbNT, C.J.—The question in this appeal arises out 
of the insolvency of Candas Narrondas, who was adjudged an insolvent 
on the loth October, 1866. Judgment was entered up against the 
insolvent on the 19fch August. 1868, under s. 86 of the Indian Insolvency 
Act for Rs. 16,40.648, Application for leave to execute the judgment 
was made in April. 1886, which was granted by the Judge of the Insol¬ 
vent Court on the 5bb April, 1886. Application for execution was then made 
on the 13th April, 1886, to the Prothonotary. who took the objection 
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[147] tihafc it was barred by the LimitatioQ Act, and the Judge in chambers 
has held the objection to be well founded. 

At the time the Insolvent Act was passed, which was in 1848, there 
was no statutory bar by lapse of time to the execution of a judgment of 
the Supreme Courts of India : but it was a ru’e of those Courts, following 
the practice of the Common Law Courts of England, that, after the 
expiration of a year from the date of the judgment, execution could not 
issue until a writ of scire facias had been taken out and served on the 
judgment-debtor. It was to obviate the necessity of this proceeding as a 
preliminary to execution, and to leave it entirely in the discretion of the 
Insolvent Court in every case whether execution should issue on the 
judgment, that it was provided by s. 86 that no scire facias should be 
necessary to revive or execute such judgment on account of any lapse of 
time or change of parties or otherwise, but that execution should at all 
times issue thereon by virtue of the order of the said Court for the 
relief of insolvent debtors from time to time. However, by subsequent 
leguUioa, commencing with s. 20 of Act XIV of 1859. the period 
within which judgments of any Court established by Royal Charter can 
be enforced, has been limited ; and it has been contended that either by 

present Limitation Act XV of 
1877, the judgment entered up by order of the Insolvent Court on the 
19th August, 1868, is now barred. 

It was contended by Mr. Inverarity, that any limitation of the time, 
within which the judgment could be executed, would virtually be repeal¬ 
ing 3. 86 of the Insolvent Act; and that, although by Scat. 24 and 25 Vic. 
c. 67. 8. 22, the governor-General in Council can repeal English Acts prior 
^ Indian Council Acts, it must be by express words and not by implication 

There are no restric_tive words to that effect to be found in the Councils’ 

Act CSUt. 24 and 25 Vic.) ; and I presume the question whether an Act 
of the Governor-G^ieral in Council has, and to what extent, repealed an 
Act of the English Parliament prior to the Councils Act, must depend upon 
the same rules of construction as an application in ordinary cases. 

Indian Insolvent Act was framed on the same lines 
as the English Insolvency Acts, commencing with 53 Geo. HI, c. 1 and 

Bankruptcy Act of-186l, which’abolished 
the distinction between insolvency and bankruptcy, the principle of which 

k varying the modes of giving effect to it, has always been 
held bo be that ohe future property of the insolvent should be liable for his 

r!tw remarks of the Master of the Rolls in 

h.''" it was held that the debts of the insolvent 

wuld he proved in a suit for the administration of the estate, and of Lord 

^ 87"aad discussing the effect of 

sa. 87 and 88 of Stats. 1 and 2 Vic., cap. HO. the former of which is 

similar m its practical effect to s. 86 of the Indian Act, by providing tLt 

propertl for his future 

Sin hi! <5; ^ ^ creditors, says: "The insolveob cannot 

obtain his discharge, except upon the conditioo of his making over all his 

iTov ItTI creditors.'- Such being the 

Sr 8 irand I'^^olvent Court 

under 8. 86 . and which is the machinery provided for effecting that object 
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entered up under the order of the InsolTent Court and ordinary decrees 
under the Code; but once included in the same category they must needs 
be subject to the same rules. 

[152] Article 180 of sch. II of the Limitation Act, XV of 1877, 
therefore, is, I think, applicable to the judgment in the present case. The 
Insolvency Act did not contemplate its being entered up otherwise than 
as a judgment of the Supreme Court. It ranked then as a judgment of a 
Court established by Eoyal Charter in the exercise of its ordinary original 
civil jurisdiction. The same description may be applied to it, now, and 
hence the execution is limited, as in the case of other judgments and 
decrees of the High Court. The principle of perpetual liability to execution 
can no longer be deemed a principle. The English law has discarded it, as 
we have seen ; the Indian law has made all judgments subject to limitation 
and amongst them those of the Insolvent Court- Mr. luverarity sought 
to make out that the endless responsibility was a proper price paid for 
protection from imprisonment. It was rather an inducement to give up 
property. The moral obligation to satisfy an ordinary decree is the same 
as in the case of one that combines many claims: and there is no reason 
why the policy of applying limitation to the one should not extend to the 
other. An insolvency law for the District Courts is provided within the 
Civil Procedure Code itself : but he who profits by it is not, therefore* 
deprived of the benefit of the limitation against decrees enacted on grounds 
of public policy. 

A real difficulty, however, arises from the peculiar wording of art. 180 
of sch. II of the Limitation Act. I cannot see that a present right " to 
enforce the judgment . . . accrues to any person, ” in a case such 

as the present, until the Insolvent Court's order is made to take out execu¬ 
tion. The action of the Commissioner is not merely formal. He exercises 
a discretion in allowing execution or not, and that discretion has not been 
annulled by the change in the procedure that follows on his order. An 
application must be made to him, and he must consider the facts , and 
until he has given his order based on them, no right can have accrued to 
any one to apply to the High Court for execution. If the condition were 
merely one within the power of the Official Assignee to satisfy, be 
could not be allowed, by purposely failing to satisfy it, to postpone obtaining 
[153] the order for an indefinite time ; non-fulfilment would, in such a 
case, be turned against him who was the cause of it. But here the con¬ 
dition is the Commissioner’s conviction, that the proved state of facts Is 
one in which execution may properly be ordered. The order in this case 
was made last April, and there was nothing in the Limitation Act to prevent 
that order from being applied for. The right to execution which arose on 
the date of the order was not affected by art. 180, when effect was sought 
for it a few days afterwards, and, therefore, I think the decision of the 
Court below must be reversed. 

Order reversed. 

Attorneys for the appellant:—Messrs. Arde&ir, Hormusji and Dinsha. 

Attorneys icr the respondents :—Messrs. Little, Smith, Frere and 
JiJichoUon. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr, Justice Nanabhai Haridas. 


Vishnu Sakharam Nagarkar and Another {Original 
Applicants), Appellants v. Krishnarao Malhar. Deceased, by 
HIS Sons and Heirs, Anandrao and others {Original Opponents). 

Respondents. * [29iih July, 1886.] 

DecreeSxecutim of a decree of th* Agent for Sardars -^Rights of transferee of a decree 
—OivU Pro'.edure Code{Acl XIVof 1^82), as. 2. 282. 6i9—Jurisdiction—Waiver^ 
Acquiescence. 

A ia 1839 obtained a decree against B. a sardar in the Coart of the Agent 
for Sardara. The decree waa eteouted io the Agent’s Court until B’g death in 
1868. B’s statua as a anriar uoder oha exclusive jurUdiction of the Agent, did 
not descend to his sons, and the decres was transferre 1 t > the Courn of the First 
Glass Subordinate Judge at Ahmsdn »g »t for exsoutio i Various objootious wore 
taken to the execution of the decree by that Court, but none on the ground that 
the Agent’s decree could not be executed by a mere transfer tn an ordinary Civil 
Contt. The case went up twice to the High Court, under whose orders the exe¬ 
cution was for several yeare oontioued in favour of A’s representatives against 
the estate of B's sons. In 186S, one of A’s representatives assigned his interest 
under the decree I > G, and D. Thereupon the transferees C and D applied to 
the First Class Subordinate Judge at Ahmvlotgtr to have their names sub¬ 
stituted in ihe place of the transferor in the execution proceedings. 

[I8i] The Suboedinate Judge rejected this application, on the ground that he 
could not recognise the transfer of the decree either under e. 372 or 232 of the 
Civil Procedure Code lAot XIV of 1382). He also found that execution had been 
going on foe several years contrary to the rnling ia Khusaldas v Sakharam 
Rimchandra (U, which Uid down that the Agent’s decree could not be executed 
by a mere transfer to an ordinary Court,—the remedy in such cases being by a 
suit on the decree. On this ground, also, be refused to recognise the transfer of 
the decree. 

Held, reversing the order of the lower Court, that the assignment of the decree 
holder’s rights to execution in this case was one approved by the Jew as contain¬ 
ed io s, 232 of the Cjde of Civil Prooedute lAot .XtV of 1S82). The transferee 
of a decree gains by the transfer the rights of the transferor. 

Held, also that though the execution proceedings in this case had been for 
many years icteguUrly conducted by a mere transfer of tbe Agent’s decree to an 
ordinary Civil Court, still as the Court which carried on the execution had juris- 
diotiou to grant tbe same relief if a suit had been brought upon tho decree, the 
irregularity having beau acquiesced io, did not vitiate the former proceedings in 
execution. 

Where juris lic'.ioo over the subj .•ct-mattet exists, requiring only to be invokoi 
in tbe right way. the party who has i ivited or allowed the Cjurt to exercise it 
in a wrong way cannot afterwards challenge the legality of tbe proceedings due 
to his own invitation or nigligence. But if there is no jurisdiction over the 
subject-matter the acq'iiescence of the parlies concerned cannot create it. 

Where a decree is one of continuous operation taking effect as each year 
fnemshes proceeds for its satisfaction, it must be executed each year according 
to the law of procedure then in force. 

[F,, 17 B. 164 ; R., 36 0. 193 = 5 C. L. J. 611 = 1 Ind. Cas. 913; 2 8. L. R. 37.] 
ni' tbs or.Jer of Ra,v Bahadur Lalshankar Umiashaakar, 

Tirst Glass Subordinate Judge of Abmedaasar, in Misoellaneous Appli¬ 
cation No. 59 of 1885. ' 


• Misoellaneous Appeal No. 2 of 1886. 
(1) 12 B. H. C. R. 212. 
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On fche 15th November, 1839, one Kriahnagir obtained a decree for 
Es. 14,271 in the Court of the Agent for Sardars in the Deccan against 
Erishnarao Malbar, who was a third class sardar. 

The decree was executed by the Court of the Agent for Sardars 
at Poona till Krishnarao’s death in 1868. Krishnarao’s sons, Anandrao 
and Yadbuvrao, were not sardars. Accordingly, Narpurgar, the Heir and 
legal representative of the original decree-holder, who had died previously 
to 1868, obtained a certificate from the Agent's Court under s. 286 of 
Act VIII of 1859, and the decree was transferred to the Court of the 
First Class Subordinate Judge at Abmednagar. On the 11th Deceinber, 
[158] 1868, Narpurgar applied bo attach tbe villages of Javali and Shiras- 
gam belonging to the deceased judgment-debtor. 

Anandrao opposed this application, on the grounds, first, that he 
himself was a sardar and, therefore, not amenable to fche jurisdiction of 
the ordinary Civil Courts ; and, secondly, that his father, the deceased 
Krisbnarao, bad only a life-interest in the ja/igir villages, and that they 
could not be attached for bis debts after his death. 

The case came ultimately before the High Court of Bombay. The 
objections were disallowed. Both villages were, accordingly, attached, 
and their annual income was thenceforward applied towards the satisfac¬ 
tion of tbe decree. 

In 1876, Narpurgar died, and bis heirs, Gajiandragirand Nagoidvagir 
were substituted in bis place as decree-holders. 

In or about the year 1885, Gajiodragir assigned bis interest in the 
decree to Vishnu Sakharam and Gangaram Yeshwant, who thereupon made 
an application to tbe First Class Subordinate Judge at Ahmednagar 
to have their names substibued for that of Gajiandragir in the execution 
proceedings. 

This application was rejected by the Subordinate Judge, for the rea¬ 
sons stated in the following extract from bis judgment:— 

“ The applicants say that their names should be substituted in fche 
execution proceedings for Gajiandragir, under s. 372 of the Civil Procedure 
Code. But this section contemplates a proceeding before the determination 
of fche suit;— Gaily Churn Mullick v. Bhuggobutty Churn MulUck (1), 
By s. 582 ib has been made applicable to ‘ pending appeals. Tbe expres¬ 
sion ‘pending tbe suit,’ in s. 3*72 cannot apply to execution proceedings, 
because provisions for assignees after decree is made in s. 232 Gulabdas 
V. Lakshman Narhar (2) ; Naaar Mai v. Macpherson (3). If, in such 
cases, 8. 372 be applied, the provision as regards assignment in s. 232 will 
be useless. I, therefore, hold that the applicant’s names cannot be subs i- 
buted in tbe execution proceeding under s. 372 of the Civil Procedure Co e. 

[156] “ Apnlicants'next contention is that their names should e 
substitutedunder 3 . 232. But this section contemplates substitution of 
parties in a pending proceeding. It empowers the assignee to app y or e 
execution of the decree to the Court which passed it. This means a new 
application bv the assignee— Gulabdas v. Lakshman Narnar 12). 

“It also appears that the execution proceeding has been going 
on without jurisdiction. Tbe High Court has held AnaDdrao to be 
within tbe jurisdiction of this Court, on the ground of hts not being 
a sardar. The question whether the Agent's oecree was enforceable ty 
execution or by a separate suit loas never raised and decidea in ms 
case. It has been often held that the Agent’s decree can, under the 
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circamstances of tlie present oase, be enforced by a separate suit, and not 
by execution— Khusaldas v. Sakharam Ramchandra Dikshit (1), Gobind 
Vaman v. Sakharam Ramchandra (2) : Sakharam Diskhit v. Ganesh 
Sathe (3). 

“ The above authorities clearly sho^ that the present execution 
proceeding on the darkhast No. 1209 of 1868 is irregular. The Court, 
therefore does not think it proper to substitute the applicants’ names in 
such an irregular proceeding, and perpetuate the irregularity after it has 
been brought to its notice. 

It was also contended that the applicants should be considered as 
the assignor’s representatives. But it has been held that they cannot be 
so considered under s. 232— The Secretary of State for India in Council 
V. Mar jam Hosein Khan (4), 

“ The opponent’s vakil says the application under s. 232 should be to 
the Court passing the decree— Kadir Bakhsh v. Ilahi Bakhsh (5). But as 
the Agent’s Court has ceased to have jurisdiction to execute the decree, I 
think this Court should be considered, under para 2 of s. 649 of the Civil 
Procedure Code to be the Court passing it. 

The decisions, not allowing the Agents decree to be executed by other 
Courts, appear to have been made before the 2Qd para of s. 649 was enact¬ 
ed by Act XII of 1879. The new [157] provision perhaps may allow 
execution of a decree like the present. But the new section has no retros¬ 
pective effect, and therefore, it cannot make the nrevious illegal proceeding 
a legal one. 

As remarked by the High Court in Krishnarav v. Krishnagir Guru 
Narayangzr (6) the Agent’s decree has already proved a most inconvenient 
one in execution. The proceeds of the villages come to less than the 
annual interest, and, therefore, complete execution can never be had in the 
way prescribsd. Such a deores is sold by the decree-holder for Rs. 7,000 
in all. The decree-holder wants to perpetuate the hardship on the judg¬ 
ment-debtor for Rs. 7,000. Under the circumstances of the case, I think it 
is just for him to ask the judgment-debtor whether he would pay the 
amount for which the decree is sought to be sold. The debtor’s vakil says 
that his client is willing to pay the amount to the decree-holders. 

For all these reasons I reject the application, with cost on the 
applicants.” 

The applicants appealed against this decision to the High Court. 

Ghanasham Nilkant Nadkarzii, for the appellant;—There is nothing 
in the Code of Civil Procedure to prevent the transfer of tho Agent’s 
decree to the ordinary Courcs for execution. Section 649 invests the 
Subordinate Judge with the same authority as if he had passed the 
decree, the Agent having ceased to exercise jurisdiction. If the decree- 
holder could have gob execution, the assignees can. Reading s. 2 with 
8 . 232, the assignee has the same rights as the assignor. The objection 
as bo the jurisdiction of the Subordinate Judge was not taken until now 
by the heirs of the judgment-debtor. They are, therefore, estopped from 
taking it now. Cites Mangal Prasad’s case (7) and Moru v. Gopa/(8). 

Utahadev Chimnaji Apte, for the respondents : —The cases cited are on 
the question of limitation. If a party does not avail himself of the plea 
of limitation in limine, be must be taken to have waived it. But when, 
as lu the present case, the Court [198] has DO jursisdictioD, consent or 

#11 ?• ?' ^ ^2- (3) 3 B. 193. (4) 11 C. 359. 

Printed Judgments for 1874 at p, 151, 

(7) 8 I. A.. 133. (8) 2 B. 120. 
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acQuiescenoe of the parties cannot create or give jurisdiction. The Agent’s 
decree could not be enforced, except by a suit— Ekusaidas v. Sakharam 
Ramckandra (1), All the execution prcceediogs, therefore, prior to the 
passing of the new Code of Civil Procedure were coram non judice. 
Section 649 of the present Cede is a new provision. It has no retros¬ 
pective effect. It cannot validate that which was invalid. 

JUDGMENT. 

West, J.—We are of opinion that the assignment of the decree- 
holder’s right to execution in this case was one approved by the law as 
contained in s. 232 of the Code of Civil Procedure (Act XIY of 1882). 
A decree-holder, according to s. 2 of the Code, includes “any person to 
whom a decree is transferred,” and the transferee gains by the transfer 
the rights of the transferor. 

The decree in this case was originally passed against a sardar 
Krisbnarao Malbar, by the Agent for Sardars, and it was of such a charac¬ 
ter that, as pointed out in this Court some years ago, it could never be com¬ 
pletely executed, except by the voluntary act of the judgment-debtor. On 
the death of Erishnarao his status of sardar under the exclusive jurisdiction 
of the Agent did not descend to his sons, and the decree was transferred to 
the Court of the First Class Subordinate Judge at Ahmednagar for execu¬ 
tion. Various objections were taken to the execution, and the case came 
up twice to this Court, under whose orders the execution has for several 
years been continued in favour of the representatives of the original 
judgment-creditor against the estate of the judgment-debtor’s sons. At a 
somewhat later period, the question having been distinctly raised, it was 
held in another case that a decree of the Agent could not be executed 
by mere transfer to an ordinary Court ; that the remedy in such a Court 
was by a suit on the decree. The Subordinate Judge in the present case 
found that execution had been going on contrary to this decision, and he 
made this one of the grounds, for refusing to recognize the transfer of the 
decree. The objection, if valid, was equally valid against the transferring 
decree-holders as against their transferees. To the one case as to the other 
the principle applies that was laid down in Anpurnabai’s case (2) and 
in the subsequent case Gopalrav [189] Vithal Deshpande v. Bhavanrav 
Nagnatk Mutalik (3). The same principle has lately been insisted 
on by the English Courts in analogous cases : Ex parte Pratt (4) and 
Ex parte May (5). It is this, that where jurisdiction over the 
subject-matter exists, requiring only to be invoked in the right way, 
the party who has invited or allowed the Court to exercise it in a 
wrong way cannot afterwards turn round and challenge the legality of the 
proceedings due to his own invitation or negligence. In the present instance, 
the Subordinate Judge has for many years been carrying on the execution 
under an order of the High Court which he was bound to obey. The 
High Court had jurisdiction over the matter in every aspect of it, and the 
sons of the judgment-debtor contested in the High Court the right of the 
judgment-creditor as against them on exactly the same grounds that they 
could have taken bad they been sued on the decree. They did not 
contend that their liability could be enforced only by a fresh suit in the 
Subordinate Judge’s Court; and having chosen their ground and taken 
their chance of victory in the execution proceedings, they could 
not, and indeed did n ot, ask to fight the battle over again. It was the 

(1) 12 B H. C. R. 212. (2) Printed Judgments for 1874, pp. 218—224. 

(3) Printed Judgmenta forl874f p. 379> 

(4| L. R. 12 Q. B. Div. 334. (5).L.R. 19 Q. B. Div. 497. 
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Subordioate Judge who raised the objeotion for them. Had there indeed 1886 
been no jurisdiction over the subjeot-matter, the aoguiescenoe of the Julv 29» 
parties concerned could not create it; but as there was a jurisdictional 
power, and the questions at issue were investigated and determined, the Appbl- 
irregularity, according to the subsequent ruling in another case, was LATB 
covered by the assent with which this Court acted. See Ex parte QlVlL. 

Anderson ; in Re Anderson (1) ; The Queen v. Hutchings (2); Chowdhri — ■ 
Murtaza Hossein v. Mussumat Bibi Bechunnissa (3); and Koylash ® ^33^ 
Chunder Ghose v. Shaikh Ashruf Alt (4). led- Jur. 

Section 649 of the Civil Procedure Code, as the Subordinate Judge 258. 
admits, covers such a case as the present. But then he says it cannot 
be given a retroactive effect, and the execution proceedings having been 
illegal from the beginning in his Court, cannot be validated by the recent 
legislation. No one, however, [160] seelrs to undo what has been done ; 
the judgment-’debtors do not complain of the first steps of the execution. 

As to the present and future steps, we think that the Agent’s Court is 
one that has ceased to execute jurisdiction ratione personcB, and that the 
Subordinate Judges Court being the one in which the judgment-debtors 
would have to be sued, is capable of executing the Agent’s decree now 
and in future. The decree is one of continuous operation taking effect as 
each year furnishes proceeds for its satisfaction, and each year it utters 
anew a command which has to be fulfilled according to the iaw of proce¬ 
dure then in force. The new law, therefore, governs all stops in execution 
subsequent to its own enactment, and we must reverse the order of the 
Subordinate Judge, with costs. 

Order reversed. 

11 B. 160 N = ll Ind. Jur. 261 N = Uiirep. P.J.B.H.C. (1874-1875) 235. 

t is a report of Anpurnabai’s case (Printed Judgmoots 

for 1874, p, 218) teferred io the ftbovB judgment 

NaRO HaRI V. ANPURNABAI.* 


Res Judicata—Cause o/ action—Jurisdiction, plea of—Acquiescence. 

Nsro Hati obtained a decree against Anputnabai, which declared 
mm to be entitled to the possession of certain lands then in her possession. 

npurnabai applied in forma pauperis, but her appeal was dismissed on ihe 
ground that her poverty was not established. Naro Hari then applied for 
cution of the decree. The decree had been made by the principal Sadar 
Amin at Ahmednagar; but as tbe Court of that Judge was closed. Naro’s 
application for execution was presented to the Accing Assistant Judge, who was 
en in o arge of the Adalat,—the Ztlla Judge beiog on tour in the districts. 

*? instance, merely dated, and filed among the 

/vf A ^ Amia's Court, as nooaehad been placed io charge 

- ^adar Amia* Some weeks afterwards, the Assist- 

ant Judge, having been authorized to take charge of the Principal Sadar Amin’s 

urgent business, lookup the application, and granted 
Naro HarMn^A^p^1^1864^^"^^ .carried out by possession being delivered to 


aDn?iid^trt ho^rn f* ° Principal Sadar Amin having taken office, Anputnabai 

Seouent rn d^^^u Naro Hari by an agfeemeut, 

tS navn./i-• bound himself not to enforce it, except .by 

The PrinJ^l instalments which she on her part nad engaged to pay. 

bet application, on the ground Tinfer Slia) 
Sr haWoX«n X tbe application was too late, and that the 

S what ‘‘‘a be had no authoriiy to interfere 

bad been done under it. Qo appeal the Zilla Judge upheld this 

^“^Sment PilXor 1874. p. 218 ^ " 

(8) 8 1 A* 209 ® 301- 

' (4) 22 W. R. 0. R. 101. 
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[161] decree, on the ground that execution had been completed. On the 9th . 
November, 1865. Anputnabai filed an application to be allowed to sue Nato Han. 
iu forma pauperis. Alleging his agreement not to enforce his decree of 186‘lby 
taking possession, she claimed restitution of the property. She contended that 
he had obtained execution in evasion of his agreement, and that she had a right 
to be reinstated. Her application was rejected by the Principal Sadar Amin. 

On the 28tb March, 1870, a new Subordinate Judge having succeeded to the 
former one, Anputnabai presented another application to sue in forma pauperis. 

In this she did not refer to her unsuccessful application of 1865, but alleged that 
** Naro and Govind. having bv fraud deprived me of property inherited from my 
husband, held it wrongfully. I. therefore, claim the property and mesne profits.” 
Tbe Subordinate Judge rejected the application, as being founded on the same 
cause of action as the previous unsuccessful one. He was. however, induced to 
review bis order, and on review he considered that his decision bad been erro¬ 
neous, and that the application was not batted. He, accordingly, proceeded to 
try the case on its merits, and be made a deores in Aepuruabai’s favour for 
restitubiou of tbe property, on tba ground that the Assistant Judge had in 1864 
acted without legal authority He was of opinion that no one bub the Principal 
Sadar Amin could execute the Principal Sadar Amin’s decree, and that the 
permission acquired by Naro Hati being then tainted with illegality could be 
maintained against Anpurnabai’s claim based on her former^possessioo. Naro 
appealed to tbe High Court. 



Bold, that the ^present suit was barred, tbe cause of action set forth being the 
same as that on which the former suit of 1865 was based. lo that suit what 
Anputnabai had sued on, was the wrongful dispossession to which she had been 
subjected by Naro in evasion of his agreement not to execute bis decree m that 
way. In the present suit she alleged daprivatioo by fraud. No other fraud was 
suggested than the triok of evading tbe alleged agreement on which the suit of 
1865 was founded. The Subordinate Judge on review had admitted the plaintin a 
application, not to try whether there had been fraud or not, but whether 
bad been valid execution or not. A Judge ought not to take the case out 5“® 
hands of the litigants, and make for tbe plaintiff or the defendant a case which 
be bad no inteotion to make for himself. When a Judge finds that the applica¬ 
tion as made-not as the applicant’s claim may be moulded by the 
the Judge—rests on a cause of action already once relied on, he is bound to dismiss 


In her first suit. Anpurnabai’s complaint was that she had been 
Naro Hari of a possessiou to which she was entitled. Naro had, do doubt, ob 
a special right through his decree, but he had resigned that right by the alleged 
agreement. Had Anpurnabai recognized the decree as actively subsisting, so as 
to give Naro a real right in the property notwithstanding his agreement, h®.' 
must have been for damages for breach of the agreement which, tbus/.ewed. 
could entitle her only to compensation for the 

breach of it. The deprivation, of which she complanied , was 

presented as a simple act of wrong perpetrated with the aid of th® ® 

machinery. She must be taken to have complained of Naro a 
[162] property without any right, the right be had acquired 

t": as we I JLTt being brought forward as at any 

‘^Av^riog a wholly wrongful ouscer 

."Siio: th. parties, bat on a proprietorsh.p tba. 

imposed on all persons a duty of non-interference. 

Bern also, .bat Anpnrnabai, oo._^baviog_cb^^^^^^^^^ decree; 

r”L, ofVer°lppllof.ion, Z fnX'i;re°Xri.y ; rd’lbat 

fueh aeqafes “n“a“ feba’^red her “tom“obieoting to tbe juriediction of tbe Aeeist- 
ant Judge alter the prooeedinge had been otttied lo completion. 

8 M. li. Ts 28 ; 27 M. 118 (1201); 1 S. L. R. 98 ] 
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This waa ao appeal from the deoision of Rav Bahadur Viahiiu Moreehvar, First 
Class Subordioate Judge of Naaik, in suit No. 1691 of 1870. 

The facts of this case are sufficiently stated in the head-note aod in the following 
juagment of the Court (WEST aod NANABHAI, JJ*), which was delivered on the 80th 
September 1874 :— 


JUDGMENT. 


West, J.—The facts of this case have been so sifted in the course of the arguments^ 
which have oooupied the Court for several days, that they may now be sticed, so far as 
is Deceisacy for the purposes of this judgmauC, in a vary brief summary. Naro Hari in 
186vi obiaiued a decree against Anpurnabai. by which he was declared to have become 
owner of certain lands in her possessioo through the operation of aolauso of conditional 
sale in a rnorcgige from her to him* As to other lands, he was declared entitled to 
possessiuD until the amount of the mortgage-debt should be paid off, Anpurnabai 
appealed in /orma ptxupiti^^ but her appeal was dismissed on the ground that her poverty 
was not established. Naro Hari then sought execution. The decree bad been made 
by the Piiocipal Sadar Amin at Ahmednagar; but the Court of that Judge being closed, 
the applioaiion for execution was presented to tbe Acting Assistant Judge, who was at 
the time io charge of the Adalat,—the Zilla Judge being on tour in tbe districts This 
application was in the fir.^t instance, merely dated and filed amongst the records of the 
Principal Sadat Amin’s Cjurt,—the Zilla Judge, te whom the Assistant Judge applied 
for iostru'tious, having ioformed him that no one had been placed in charge of the 
•duties of the Principal Sadar Amin. Some weeks afterwards, the Assistant Judge, 
hayiog received from the Zilla Judge an intimation that be was placed in charge of the 
Principal Sadar Amin’s duties for tbe disposal of urgent businet^s, took up the applica* 
tion, and granted an order for execution, which was carried out by possession being 
delivered to Naro Hari. The^e transactions book place in March and April, 1864. In 
July, a new Principal Sidar Amin, having taken oSicei Anpurnabai presented to him an 
application, praying that she might be restored to possession, as Naro Hari, by an 
agreement, subsequent in date to tbe decree, had bound himself not to euforce it. 
except by taking payment [163] in annual instalments, which she on her part bad 
engaged to pay. The Principal S-idar Amin rejected this application, on tbe grounds 
that the original agreement, relied on, was nob produced ; that, execution having been 
completed, the appbcttion came too late; aod that, the order having been made by tbe 
Assistant Judge, he had not authority to interfere with what bad been done under ib. 
This lasG ground was pronounced erroneous by tbe Zilla Judge, svhen an appeal was 
made to him ; but he upheld the Principal Sadar Amin's order, on the ground that, as 
execution bad been completed, no relief could now be granted in the way in which it 
was sought. 


On tbe 9th November, 1866, Aupurnabai filed an application to be allowed to 
sue Naro Hari in/orma pai4pfiri3. Relying on bis alleged agreement not to enforce 
bis decree of 1862 by baking possession, she claimed restitution of the property made 
over to him in execution of bis decree. His proceedings having been taken io evasion 
of bis engagement, she coptended that she had a right to be reinstated. Her application 
was reeled by the Principal Sadar Amin, oo the ground that the deoreci under which 
Naro Hari had been placed in possession, was still in force, and that the claim, raising 
a dispute as to tbe execution of the decree, was barred by tbe operation of s 11 of Act 
XXllI of 1861. 

On fih© 28th March, 1870, a new Subordinate Judge having succeeded to the 
former c^e. Anpurnabii presented another application to sue in lornia, pauperis. 
In this there Is no relbr^nce bo her unsuccessful application of 1866. Sbe says : 

Naro and Gevind Hari, having by fraud deprived me of property inherited 
from my husband, bold it wrongfully. I, therefore, claim the property and 
mesne profits. Tbe Subordinate Judge's attention was drawn by the defendants to 
tbe former appUctaion, and on vhii be rejected the application as being founded on 
the same cause of action as the previous unsuccessful one Ho was induced 
however, to review his order; and then, considering that he had been in error in his 
earlier view, he concluded that the application was nob barred. Proceeding to inveeti 
ga e e case on its merits, he gave to Anpurnabai an unconditional decree for restibu 
uon, on the pound that tbe Assistant Judge bad acted in 1864 without legal authority 
NO one but tho Principal Sidar Amin could execute the Principal Sadar Amin's decree 

Naro Hari being thus tainted with illegality, could not 
he thought, be maintained against Anpurnabai's claim based on her former possession. 

decision, the present appeal has been made ; and as to the obieebior 
WA Subordinate Judge to review his first order of rejection 

thesectione of the Code treating on thal 

^ubjeebhas given to them an extension, which fully embraces the case we have now tc 
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deal with. Though limited in terms to oases in which decrees have been passed, they 
have been held to include final orders generally ; and if the Subordinate Judge came to 
the conclusion that be had been mistaken in bis view of the law, there was nothing, we 
think, to prevent his adopting a correct one on review, and dealing with the case 
acQOidingly. 

In the exercise of bis power of review, the Subordinate Judge determined 
that the cause of action in the present suit was a difierent one from that on which 
the suit of 1865 had been based, and that, consequently the bar provided by 
[164] 8. 310 o(tbe Code of Ciyil Prooodure did not apply. On this it has been conteod* 
ed for the respondent that the decision thus admitting the case for trial, not being one 
afiecling the merits of the case» is not open to appeal; but as s. 210 says that a second 
application on the same cause of action shall not be entertained, the wrong reception of 
such an application is, we think, an excess of jurisdiction, and the order, under which 
it is received, one affecting the jurisdiction of the Court within the meaning of $• 350 
of the Code. It is a well*recognized principle that, where the capacity of a Court to 
deal judicially with a particular matter depends on some collateral circumstance, its 
decision in a preliminary inquiry into whether the ciroumstancee, which would give it 
Jurisdiction, exist or not, is open to review. In a regular appeal, the facts ate as open 
to consideration for this purpose as the law ; but in the present case, the facts on which 
this part of the inquiry turns are not disputed. 

The substantial question then next arises of whether iht present suit was barred ; 
and this depends on whether the cause of action set forth by the plaintiff was the 
same as in the earlier proceeding. What Anpurnabai had sued on in that earlier pro* 
Deeding was the wrongful dispossession to which she had been subjected by Naro in 
evasion of his agreement not to execute bis deoree in that way. In the present 
case again she says : Naro and Govind have by fraud deprived me of my pro* 
perty, and wrongfully withhold it/* No fraud is specifically set forth in the 
plaint, but it has not been suggested that there was or could have been any other 
than the alleged trick on which the suit of 1865 was founded* This appeared so 
to the Subordinate Judge in the first instance, and be properly dismissed the 
application ; but afterwards, on review, he admitted it not to try whether there had 
been fr-^ud or not, but whether there had been a valid execution or not. The power, 
which is given to a Court by 8. 141 of the Code of Civil Procedure to modify the issues 
in the course uf a trial, is meant to enable it to bring out the questions really arising out 
of the coanter-avermeots of the parties. It is not intended that the Judge should take 
the case altogether out of the hands of the litigants and make for the pliinfcifi or the 
defendant a case which he bad no intention of making for himself. The power of the 
Court in admitting a case under s. 310 is still more limited. That section is intended 
to guard defendants against the harassment of repeated actions by plaintiffs, who them¬ 
selves have nothing to lose, If the application is itself barred, it i< not open to the 
Court to convert it into something essentially different, if, as io the present instance, 
it is studiedly vague, and omits all mention of a prior application The Judge, when 
the facts are brought to his notice, ought to reject it rather than by a forced construc¬ 
tion find in it a ground for disturbing possession and opening litigation anew. If there 
really is a cause of action different from what was previously relied on, it can be made 
the ground of another application : the Judge in making one out for the plaintiff, as he 
has done here, exceeds his duty. It has been urged for the respondent that the Subor¬ 
dinate Judge gathered the materials for the change that he made in the character of 
the claim from bis oral examioatioo of the pleaders of the parties. The record of the 
case doss not present detailsi which support this >ugge3tioo ; but, if it did, the course 
taken by the Subordinate Judge would still have been irregular. The Subordmate 
JuJgG is to examine the petitioner, or the a^ent of the petitioner, as to the merits of the 
[165] claim, and as soon as he finds that the application as made—not as the appii- 
can/s case may be moulded by the astuteness of the Judge—rests on a cause of action 
already ooce relied on, he is bound to dismiss it. 

Whether the cause of action, as conceived by the Subordinate Judge, was m this 
case one which could, for juridical purposes, be regarded as different from on which 
the suit of 18G5 had been brought, is a question of some complexity. In the most 
abstract view of it, a cause of action implies a right, a correlative duty, a failure m 
that duty, and a secondary right thus engendered to the asptance of a ['Ourt. Under 
systems, such as the Roman law or the English common law, m which the develop¬ 
ment of legal rights and duties has been greatly influenced by the reaction of a hjgbly 
artificial mode of prooedute, appropriate forms of action can be found for nearly all 
the ordinary cases which the legal consciousness of the community recogni^zes a| 
iuBtifying an exercise of the coeroitive power of the State ;3but as4he variety of b'inian 
relations greatly exceeds that of the conceptions, upon which a system of actions can. 
be framed, it happens that the same transaction or group of oiroumatanoes may 
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lutoish a ground for several different actions. In such cases, different causes of 
action arise to the patty injured ; but as it is felt that the same set of facts, which 
the mind at once grasps as jurally integral, ought not to be made the basis of repeated 
proceedings, the complaining party is allowed to frame his complaint in various 
ways, and the rule obtains that all the ciroumstaooes, which exist when the former of 
two actions is brought andcau he brought forward in support of it. shall be brought 
forward then, not reserved for a second action arising out of the same events. The 
cause of action is regarded as identical, though the form of action differs on the 
second occasion, and the test applied is whether the evidence to support both actions is 
substantially thesame—flifc/iin v. Campbell (ll ; Afarftn v. Kennedy (2). Under a freer 
system of procedure, such as that of the Equity Courts in England or of the Civil Courts 
in India, second suits are to be admitted more sparingly than when the plaintiff has to 
proceed by set forms of action. As be can bring forward his whole case unfettered by 
artificial restraints, and seek all remedies that the Court can justly award upon the facts 
proved, there is no reason way he should be permitted to harass his opponent and 
occupy the time of the Courts by repeated investigations of a set of facts, which ought 
all to have been submitted lor adjudioation at once. His cause of action, into whatever 
Protean forms it may be moulded by the ingenuity of pleaders, is to be regarded as the 
same, if it rests on facts which are integrally connected with those upon which a right 
and infringement of the right have already been once asserted, as a ground for the Court’s 
interference. Wbat facts are thus intimately connected so as properly to form a single 
subject of judicial inquiry must, it would seam, depeod on the detailed development of 
the substantive law Itself. The standpoint, from which rights and duties are viewed, 
differs in some respects for each community, and thus legal relations group themselves 
variously in a closer or looser association. Even within the same system, there is, as on 
all questions of decree, room for contrary opinions as to an essential unity subsisting 
or not between a matter newly submitted for decision and one already dealt with. 
It is in these circumstances [166] that the practical difficulties of the application 
of the principle of res judicata consist. Wbat has really been the scope of a 
judgment will be variously decided according to the unity, which, from the 
point of view chosen, or imperatively suggested by the system to be adminis¬ 
tered, subsists or not between the two groups of facts and the legal relations 
springing from them, which the new suit brings into mutual comparison. A 
wholly different right or a wholly different group of aols infringing it—different that is 
according to the central ideas of the legal system—will give rise to a different cause of 
action. Had the new case been brought forward along with the old. it would have given 
rise to two inquiries instead of one, and where there is a real separateness of the matters 
to bo investigated, separate investigations are desirable. This is the principle involved 
ID Lord Weslbury’s decision in the case of Hunter v. Stewart (4 DeG F & J 168) 
which has been adopted in repeated decisions of this Court, but without any conscious 
departure from the rule that matters naturally connectel with each other so as to be 
proper for investigation together ought to be brought forward at the same time and are 
to be considered as forming but a single cause of action, because their legal effects could 
be exhaustively analyzed in a single action and a single inquiry. In the case of Soorio- 
fnonec Day^c v. SuddanuHd MahapalUr (3) the Privy Council say : “Thoir Lordships 
ate of opinion that the term ’cause of action' is to be construed with reference rather to 
the substance than the form of action.’’ They would not allow a matter once disposed of 
to be litigated again in a suit framed so as to differ formally from the previous one • and 
by substance they seem to mean the aggregate of circumstances on which the former suit 
proceeded or ought to have proceeded with reference to the relief sought to be obtained. 


In the present case Anpuroabai’s complaint in her first suit was that she had bee 
aepnved of a possession to which she was entitled bv the defendant Naro Hari Nar 
had obtained a decree, bar the right which this conferred on him he had resigned bv ; 
special agreement. Tho deprivation to which she was subjected was thus representei 
as a simple act of wrong perpetrated with the aid of the Court’s machinery, but still; 
lawless invasion entitJiog her to restitution. Anpurnabai did not rely on the engage 
meat made by Naro as the foundatioo of her right. That rested on her propriolorshii 
^od against all the world. She put the agreement forward as an extinction by a mean 
^ H the parties of a special right acquired by Naro through hi 

►0=1 , decree as actively subsisting so as to give to Naro ; 

for dLm. Jf r.. notwithstanding his agreement, her suit must have beei 

onlv viewed, could entitle ho 

SnatWe U >“^l«cted on her by Naro’s breach of it. The onl 

alternative is that she admitted the decree to have been legally executed, though a 


<2) 4 Bos. and Pul. 69. (3) 20 W R. C.R. 377 (390). 
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Naro had engaged not to execute it, she was thus entitled to be reinstated. If, how¬ 
ever, for the purposes of the earlier suit, she admitted the deoree to have been legally 
executed, she could not, in a later suit, rest on the execution’s having been a mete 
nullity. It must be taken that she meant to complain of Naro’s having seized her pro¬ 
perty without any right, the right he had acquired having been abandoned. At the 
time when this first suit was brought. [167] all the oircumstanoes of the execution were 
as well koowD to her and as capable of being brought forward as at any later period. 
Averring a wholly wrongful ouster, she ought to have relied ou all theoiroumstances 
which went to constitute that breach of duty on Naro’s pact. Amongst these, if they 
were a mere semblance of execution, were the proceedings by which Naro had got 
possession of the property. Anpurnabai had either elected to treat the execution as in 
itself efiectual, and, because effectual, a violation of tbe agreement, or else bad intend¬ 
ed to rely on it as no execution at all. In tbe former case, as we have seen, her 
election bound her; in the latter, she was hound to bring forward the nullity of the 
execution in support of her complaint. It was intimately connected with the matters, 
on which she did rely, and is to be regarded as part of the essential circumstances, 
uniting with tbe final act of expulsion to make Naro’s conduct legally injutious, and, 
therefore, a cause of action. And if abandoning the whole connected series of circum¬ 
stances, which constituted tbe cause of action in the larger sense, we confine our view, 
as some jurists and judges have done (see Savigny Syst.. s. 370; 2 Wms., s. 69e ; 
Durham Spenae (1) to the final act by which the alleged wrong on tbe pact of the 
defendant attained its oonaummatioa, that act was tbe expulsion of Anpurnabai. 
According to either view, the cause of action in tbe second suit is to be deemed the 
same as in the first, a wrongful disturbance of a possession, testing not on any parti¬ 
cular celatioo between the parties, but on a proprietorship that imposed on all persons 


a duty of ooD-iutecfscence. • • j mi. 

The application, therefore, was barred, and ought to have been dismissed. The 
Subordinate Judge does not suggest that the execution was sought and obtained from 
tbe District Court through any crafty devices on Naro’s part, by which a fraudulent 
advantage was obtained beyond what could have been gained in the Court of tbe Princi¬ 
pal Sadar Amin- If there was any thing irregular, it sprang from an ignorance shared 
alike by the Courts and the parties. Tbe proceedings, so far as qaestiotjs of regularity 
and jurisdiction were concerned, were acquiesced in for several years. Naro, if now 
turned out, would, in seeking execution, be barred by the Act of Limitation. This 
would be to make tbe igoocanoe of Anpurnabai not merely uninjurious to herself, but a 
means of depriving Naro of his legal right. It is obvious that, in such oiroums'ianoes, 
bee claim could not, with any approach to justice, be conceded without undoing the 
past for Naro as well as for her. The Subordinate Judge has simply awarded her pos¬ 
session ; but if her position is thus to be made what it was nine years ago, so must 
Naro’s. The order for her restitution ought to have been accompanied by one enabling 
Naro now to execute his deoree. On this, he would immediately regain possession, and 
the plaintiff would take nothing by her suit. It might have occurred to the Subordin¬ 
ate Judge that, where the relief sought could be granted only on terms which would 
make it futile and illusory, except for purposes of mete vexation, it should, in the 
interests of peace and good policy, be withheld. We may share Mr. Vishnu b^reshvat s 
pity for an unfortunate and perhaps ill-used lady, but we must not allow such a feeling 
to influence our judgment in the administration of the law. 

ri683 Id the view of the case, which we have taken, it becomes unoeceiaary to pro- 
oouDce definitively unon tbe legal position of the appellants Naro and Govind as m 
Dossession of laods in dispute. For them, it has been contended that, as they are now 

in actual possession and as they ate able to defend that possession by a decree passed 

in their favour, their possession ought to be maintained, • 

In the recent casoof Ram Kewaz Siugh v. Kishunrai (2), the High Court of North- 
West Provinces said : " If a person, in whose favour a decree has 

Mssession peaceably without tbe aid of tbe Court......he is rightfully m P-^ses ou. 

rnpuruabai did not forcibly resist the eviction to which she was subjected, and m 

one sense, possession was gained peaceably by Naro and Govind. But. 
oESd, whether rightly or wrongly, by the help of the District Oour . 

'Tavlor v Cole (3), Lord Kenyon says ; “ A person, who has a right of entry (obtained 
\n iLt case on a sale under a fieri facias), may enter peaceably and, 

mav retain it.and this will not break in upon any tula of law respecting the mode 

S oWining the possession of land.” But in the case of Doe d^m Stephens v. Lord [i). 
th^rrmorteagL after obtaining a decree in ejectment and allowing execution to be¬ 
come barred, Lok out a writ of habere facias possessionem and thus got possession the writ 
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(3) 3 T. R. 295. 
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was set aside for irregularity* The mortgagor then sought to be reinstated by a writ of 
restitution^ and was met by the arguments that the judgment stood unreversed, and that 
the mortgagee’s possession being rightful oould not be disturbed* Upon this, the Court, 
though they could not give a writ of restitution, yet ordered possession to be restored 
to the mortgagor. Lord Denman said the mortgagee ’’ sued out another writ, by which 
he was enabled to obtain possession with an appearauoe of authority from the Court 
which he was not entitled to« He ought not to keep that possession and Pattiason, J.: 

’*It ought not to go forth that a party having obtaioed judgment in ejectment 
may enter without a writ of possession, unless by consent of the person holding.*’ 

These dicto embody a principle, which it is very important to uphold in this country, 153^ 

and which will efiactually prevent a judgment-creditor, even with a decree for posses- 11 Ind. Jur. 
sioD, reaping any advantage from a possession acquired by force or by any misues of 258 
process of exeoution. But then it is to be observed the injured party did not affeet to 
treat the process as a nullity. He sought the aid of the Court, first to get it set aside 
and then to obtain restitution. This, on the state of facts asserted for Anpurnabai, is 
what she ought to have done. It does not appear, on the face of the proceedings, 
whether Mr. Gopil Kav Hari, the Acting Assistant Judge, who issued the warrant for 
ezeeution of tbe Frinoipal Sadar Amin’s decree, had been regularly appointed to aot as 
Subordinate Judge or net. From tbe circumstance that the application for execution 
was at first merely dated and sent to be recorded in tbe Principal Sadar Amin’s 
Court, because, as the Court, as the District Judge wrote, Government had 
not yet appointed any one to take charge of the Principal Sadar Amin’s ’’duties,” 
and was afterwards tikeo up and disposed of on an iotimation from tbe District 
Judire that the Assistant Judge was to deal with urgent business of the 
C139j Principal Sadar Amio’s Court, it might be inferred with some probability that a 
regular appointment had been m^de; buc this is not distinotly set forth, and tbe 
warrant is signed by the Assistant Judee simply as such. It seems not impossible, 
therefore, that Aopurnabai might have got the order set aside by an applicatiou 
for that purpose. Instead of this, she applied to tbe Principal Sadar Amiii for 
restitution on tbe ground that there bad been an execution, but an execution 
made wrongful and liable to be set aside on aocount of tbe agreement into which the 
judgmeat-debtof had entered. When tbe Principal Stdar Amin refused to set 
aside tbe execution, sbe appealed to tbe District Judge, iosisting that the decree 
was to be considered a? having been executed by the Principal Sidar Amin, that 
tbe Principal Sadar Amin had erroneously denied this, and that tbe District Judge 
ought to rectify the error, aod for tbe special reason ar^siog out of Naro's agree- 
ment, set the execution aside. In any aspect of the case, when tbe record was 
thus brought into tbe Court of tbe District Judge, it was placed before a oom* 
patent tribunal. Under such cicoumstances as these, every intendment ia to be 
made in favour of a legal jurisdiction^see 2'tie King v. Clnyton fl) compared 
with The King v. Inhnbitants of Hulcott r2l. In Wilson v. Hobday (3) a declara¬ 
tion 00 a repievio bond was speoially demurred to, on the ground that it did 
not show a custom for tbe Mayor t.o take replevin ; but Lord Fllenborough, as 
the Mayor had replevied on tbe application of the defendant’s principal, said : We 

think we are bound, as against this defendant, to presume, at least till thecootrary 
is shown, that these goods were duly and legally replevied by tbe Mayor, if under 

any oiroumstances be could duly and legally replevy them.As the Mayor of 

Canterbury might by legal possibility have bad full power to do all be did, we think 
we are not at liberty, upon the faots stated, to presume in favour of this defeodant 
that he bad not. ” If, therefore, on any reasonable hypothesiK, the Courts can be 
supposed to have acted with autborityt Aopurnabai. who in all tbe later stages of 
their proceedings was the active party, is debarred from afterwards questioaing 
their jurisdiction. In the reosnt otso of Burdeo Narain v. Oridharisingh (4), a 
judgment-creditor who bad taken a rule, which set aside an order annuliiog a 
salei but which also confirmed the sale, an order, which should regularly have 
been made only in appeal from the lower Court’s order, ou the same point, was 
forced to accept the order as if mide on appeal when further proceedings were 
taken by bis opponent. The action of the Court, which he had invited, was 
held to operate for him as if the preliminary steps usually requisite had been 
regularly taken. It Aopurnabai wisbed to rely on the iocompetency of 
Mr. Gopal Rav Hari to order execution, sbe might have relied on that ground in 
her prayer to have the order set aside, and the District Judge would have boon 
competent, the Principal Sadar Amin having refused to set aside tbe order, to deal 
with the question thus raised. She did not take this ground, but invited a decision 
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OD a point whioh could nob arise, unless the execution had in itself been for¬ 
mally regular. From the District Judge’s refusal to interfere, because the execu¬ 
tion had been completed, she did not make a special appeal to this Court, nor 
did she ask for an exercise of the Court’s extraordinary jurisaioSion, by which 
tl 70 ] acts done without authority may be set aside. Section 350 of the Code of Civil 
Procedure m^kes it plain that the law ioteudi that an error as to jurisdiction shall be 
corrected in appeal, and if su"bh an error is made to appear to the Oourt. it will be takeU' 
notice of at any stage of the case. lo this case, there was a Court of further resort 
beyond the District Court to correct any error into which that Oourt might fall, and 
by a special appeal, Anpucnabai could obtain any relief which the law allowed. In the 
case of Ex parte Manohor Bhivrav (1) an application was made to this Court to set 
aside an order in execution passed by a District Judge as having been made without 
jurisdiotion. It appeared that the ordinary Courts had not jurisdiction over the 
applicant, who was a $ardar but the judgment of this Court delivered by Westropp, J., 
was : “ Before the Munsif, the applicant either did or did not raise the objection of want 
of jurisdiction. If he raised it, and the munsif wrongly disallowed it, he ought to have 
appealed to the Judge; and there would have been a special appeal to this Oourt. But if 
he did not raise it, he must be taken to have waived it: and it is certainly too Uta lor 
him to raise it now, when the Munsii’s decree is sought to be executed. The application 
is, therefore, rejected with oo9t6”(2). 

Here it is clearly shown what course ought to be taken by a party who questions 
the jurisdiction. If that course is not taken, it is too late to raise the question when 
the proceeding has been carried to completion. 

In the English reports, there are many cases in which the acts and orders of Courts 
of limited jurisdiction have been allowed to be treated as void by a party concerned, 
where the oircumstanoes necessary to give jurisdiction did not exist. Tbe oases of 
Welch V. Nash (3) and Davidson v. Oill (41 may be taken as examples where, though 
orders made by Justices had been coofitmed by the Sessioos. they were held no answer 
to actions of trespass, when it appeared that the orders had been made without juris¬ 
diction. Tbe quarter Sessions corld dispose finally of tbe appeal, but their authority 
being essentially limited, an order going beyond it was void. But in these and similar 
instances, it must be borne in mind that the case could not be carried^ up in a tegular 
course of appeal to a Court having general jurisdiction. Unless a prohibition should be 
granted, or the proceedings should be quashed on a certiorari, there was no other way 
to try the jurisdiction than by an action against those who made or acted on the order. 
An action of trespass is suggested by Martin B., as the proper way of trying the validity 
of an order of a County Court in Denton v. Hlarshnll {5). Special jurisdictions, accor¬ 
ding to tbe English law, ate circumscribed, (1> with respect to place. (2) with respect 
to persons, (3) with respect to the subject-matter of their jurisdiotion -Parkin v. 
Proctor and Green (6). and it is said in that case that if there is a defect in any of those 
respects [171] “ all is void and coram nonjudice yet. as we have seen, there may be 
a submission to the jurisdiction by a person not subject to it. whioh is conclusive on the 
nattv As to place, ao question arises here. As to subject-matter, there seems 
to be no teaeoo, on principle, why. in India and for a Court having general WCisdio- 
tioo, a question of jurisdiction arising on this point should not at least as regards the 
oarty on whom the jurisdiction immediately bears, be coooluded by subm ssion or by 
failure to take the steps, which the law prescribes for getting rid of an erroneous order 
just as much as a question of personal jurisdiction. Every decree is a command to a 
ierson. and whether his possible ground of objection .s that the Court has no jur.sdio- 
tion to command him at all. or none to command him m the pact.culat case and as to 

n^rtioiilar fiubiect-matter. seems to make no difierenoe in principle. The public 
J^te^est is. no doubt, concerned in Courts of inferior jurisdiotion, such as Small Cause 
Gourcs be og restrained to the subjects placed by the law within their cognizance, but 

a Set Court is a Court of general civil jurisdiction. All persons and all property 
within the district are subject to it. If after a matter has come before it m appeal 

hoen dieoosed of its orders can m a subsequent proceeding be treated as a 

^ulliW on account of ihe defeHive jUEisdictm of tbe Court, from which the appl 
was ^de. or the original nullity of the order, against which relief was eooght, there 

” whv the same ihing should not be done after a further order in soeoial 

appeal by the High Court. Th®e order of tbe one Court a s of the other binds a 

S! NoTE-^SiiSlarly tlfe’Roman Law says : “ Est receptum et hcc jure utimur ul « 
/is tLjor V I cequls subjiciat se jurisdictioni possit en et adversus eum ;«s dicx. 


otb. Pand. Lib. II. Tit. I, § 26. 
(3) 8 East. 394. 

( 5 ) 32 L J. Ex. 89. 


(4) 1 East. 64. 
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peMoa generally eubjeot to the jnrleJiotion until it is reversed or sot aside, and can 
be qasstiooed only in. the ways provided by the law. In a reoent case, the Master 
of the Rolls thought it a good answer to an application founded on the Court’s 
haviog sold property without jurisdiction that there was a decree standing unreversed, 
and directing too sale. Steed v. Preece (1). The order, which if beyond the jurisdiction 
might have been got rid of by proceedings directed to that object, was not allowed to 
be canvassed in a collateral inquiry. 

We have thought it not out of place to make these observations, though they were 
not absolutely necessary for the disposal of the appeal, baoause very vague and inootraot 
notions prevail on the subjeot. to which they relate. The superior Courts in E cglaod long 
looked with extreme jealousy upon the particular jurisdictions, by which their own powers 
might be encroacbed on, and expressed themselves in languige, which is nob to be applied 
without caution to our system of Courts organized in a tegvilar gradation of dependence 
on the High Court. The tough method of treating the order of a Court as no order 
at all, oc of seeking by a suit to expel a peraao, whom that order has definitively placed 
in possession, has no prSpet application where no provision is made for such a 
proueading, and where the order itself may be brought under review by precisely the same 
authorities, who will have to dispose of the suit brought to test its validity. By pro¬ 
viding the one method of redress, the Legislature has tacitly exeluded the other. It is 
commonly said that " a question of jurisdiction may be raised at atiy time; where 
proceedings are laid down for determining the question, it should be “ any time in the 
course of those proobedings.” He. who, having ao appeal and a special appeal on a 
question of jurisdiction, has not aviiled hicoself of those [172] remedies, “ renunciavit 
juri pro se introiucto. ” The public interest is not ooocarued when the matter has 
onoe been placed before a Court haviog full jurisdiction over the person and the cause, 
and an omission to urge objections there is to be treated when the ptooeedings have 
been completed as conclusive. 

We annul the decree of the Subordinate Judge with costs. 
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DaULAT and .JaGJIV^N, sons op LAKHMIDAS V. BatJKANDAS 

Manekcsand.* [5th August, 1886.] 

Practice — Decree ^Execution of ntcr'gtgi—Devee for redemotton, directing payment oj 
morigage-debl o specified time—Computation of time allowed for payment 

when the decree is affirmed in appeal 

Where, in a suit by a mortgagee on a mortgage, the decree of the Court of 
firs': instance diroobed paymoot of the mortgage-debt within two months from 
the date of the decree from which the defendants appealed, but which was con¬ 
firmed by the appellate Court, 

Held, under the circumstances of the cise, tha*; it wae the iutention of the 
appellate Court that the term of two months allowed for payment should be 
counted from the date of its own decision, and not from the date of the original 
decree. 

[N.F., 11 C.P.L.R. 115 ; 48 P. R. 1906 = 104 P.L.R. 1906 (F.B ); Appr., ‘22 B. 500 
(506); R., 11 A, .346 = 9 A W N. 127; 13 A. 189 {192.; 13 A. 376 tF.B.) : 
18 A. 455=16 A.W.N. 130 ; 22 C. 467 ; 15 M. 170=2 M.L.J. 23 ; 18 M.'214 
= 5 M.L J. 39; 31 M. 28 = 17 M.L J. 495 = 3 M.L.T. 26; 17 C.L J. 120=17 C.W. 
N- 457 = 18 lod Cas 747; L.B.R (1893—1900' 420; 6 S.L.R. 140: D . 18 A. 233 
(F.B.) = 16 A.W.N. 43; 15B. 370; 16 B. 213 (248) 25 0. 311 = 1 O W N. 671,] 

TaiS was a second appsal from the decision of Shripat Babaji Thakur, 

Acting Assistant Judge of Surat, in appeal No. 29 of 1883. 


* Second Appeal, No. 747 of 1.884. 
(1) L. R. 13 Eq. Ca. 196. 
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JUDGMENT. 

West, J. —Tbo i-eceofc caso o£ Noor Alt Chowdhuri v. Koni Mcah (1) 
19, in principle, a direct! authority for saying that where a decree of a 
lower Court is confirmea in appeal, and that decree directs something to 
be done within specified time, the time is to be counted from the date 
of the appellate decree. It is a common practice, in mortgage cases, to 
give the same time from the decree in appeal for redemption that had 
previously been given by the original decree from its date ; but that a con¬ 
firmation and incorporation of a decree should be attended with a change of 
time, though nothing is said to that effect, is a conclusion that presents not 
a little difficulty Still, in the absence of any other quoted authority directly 
in Doint and seeing that it is very unlikely that this Court (Westropp, C.J. 
and Melvill, J.,) should not have dealc with the actual lapse of more^ than 
two months from the original decision, bad it intended that to be still the 
term for payment, we must hold that the decision intended the two 
months to be counted from its own date. It drew up the decree of the 
lower Comt, and gave it existence as if made on the day upon which it 

was thus adopted. j j- ^ 

We conseauently reverse the decree of the Assistant Judge, and direct 
that the decree be executed, subject by assent to a term of four months 
instead of the terra formerly assigned computed as from the date of this 
Court’s judgment. Each party to bear his own costs. 

Decree reversed. 


The facts of this case were as follows : --The plaintiff, Bhukan Manek- 
cband, brought a suit against one Daulat Lakhmidas and his brother 
Jagjivao to recover the prinpipal and interest due under a mortgage-bond. 
The Assistant Judge of Surat passed a decree in appeal, directing that the 
defendants should pay Bs. 200 to the plaintiff in satisfaction of the mort¬ 
gage-debt within two months from the date of the decree (i. e., the Assistant 
Judge’s decree). The defendants preferred a second appeal to the High 
Court, which confirmed the decree of the Assistant Judge. 

Thereupon the defendants made an application to be allowed to pay 
Bs. 200 within two months of the dace of the High Court's decree. 

[173] The plaintiff objected to this application, on the ground chat it 
was too late. His contention was allowed by the Court of first instance, 
which dismissed the application 

On appeal, the Assistant Judge confirmed the order of dismissal. 

The defendants now preferred a second appeal to the High Court. 

Skantaram Narayan, for the appellants. 

Manekshah Jahangirshah, for the respondent. 
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Before Mr, Justice West and Mr. Justice Manabhai Haridas. 

Vishnu Sakharam Phatak {Original Plaintiff), Appellant v. 
KaSHINATH Bapu Shankar, {Origmal Defendant), Respondent* 

[18th August, 1886.] 
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Mortgage with prQ\)i$o that in cate of non-rede7nption in a prescribed titne it should 
become a sale ^Razinama by mortgagor declari^ sale to Mortgagee-^Transfer of 
possession to Mortgagee—Extinction of the equity of redoinption—Subsequent sale 
by mortgagor of equity of redemption^^Mistake of law not a ground for setting aside 
a conveyancey unless induced by fraud or misrepresentation—Indian Contract Act 
{IX of 1872), $4 21— Mistake of law* 

In 1848, B. and B. mortgaged apiece of land to V* It was to be redeemed in 
eight years, or elee to become the absolute property of the mortgagee. It was 
not redeemed ; and in 1859, B., in whose name the land was entered in the 
Government records, ezeoutod a razinama in favour of V., and V* passed a 
kabulayat accepting the land. B and R. then became V.*s tenants, and were, 
as such, successfully sued by him for rent in 1863« In 1872, V. sold the land 
to N., who again sold it to the defendant. The plaiotifi, as purobai^er from the 
original mortgagors (B. and B.) of their alleged equity of redemption, filed the 
present suit to redeem the property. 

Beldy that as the razinama given by B. contained no reservation, and as it 
was accompanied by a transfer of possession, it had the effect of a conveyance 
of all the mortgagor’s rights to the mortgagee* It operated to extinguish the 
equity of redemption, notwitbstandiog any misconception or ignorance, on B.'s 
part, of his rights as mortgagor. 

Under the Indian Contract Act IX of 1872, s. 21, error of law does not vitiate 
a contract, much less will it annul a conveyance after the lapse of many years, 
unless there has been some fraud or misrepresentation and an absence of negli* 
gence. 

This was a second appeal from the decree of H. J. Parsons, District 
Judge of Thana, in appeal No. 89 of 1894. 

On the 21st October, 1848, Babaji and Bamcbandra mortgaged cer¬ 
tain property to Vishnu Harisbankar to secure an advance of Bs. 104. 
The mortgage-bond contained a gakan lahan clause to the effect, that if 
the mortgaged property were not redeemed in eight years, it would pass 
to the mortgagee as owner. 

The property was not redeemed; and on the 4th January, 1859, Babaji, 
in whose'iname it was entered in the Government records, passed a razi¬ 
nama to Government in Vishnu's favour. Therein [17S] he writes : “ I of 
my own free will have sold this land to Vishnu Harisbankar. So having 
taken the same from my name, you should cause it to be transferred 
to his name. I have no further right, title, or interest in the said 
land.” 

At the same time, Vishnu passed a kahulayat, accepting the land, 
subject to the Government assessment. 

The razinama and kabulayat were followed by a transfer of 

possession. Babaji and Eamchandra became tenants of Vishnu under 

a rent-note, upon which a decree was passed against them for rent in 
18G3. 

In 1872, Vishnu sold the land to Narayan, and Narayan to the defend¬ 
ant, who had been in possession ever since. 


« 
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The plaintiff, having purchased the alleged equity of redemption 
from the original mortgagors. Babaji and Eamohandra filed the present 
suit to redeem the land. 

Both the lower Courts dismissed the suit, on the ground that the 
razinama passed by Babaji had the effect of extinguishing the equity of 
redemption. 

Shamrav Vithal, for the appellant. 

Mahadev Ohimnaji Apte, for the respondent. 

JUDGMENT. 

West, J. :—Babaji and Ramchandra in 1848 mortgaged the property 
in dispute to Vishnu. It was to be redeemed in eight years, or else pass 
to the mortgagee as owner. It was not redeemed ; and in 1859 the mort¬ 
gagor, Babaji, in whose name the land was recorded in the Government 
register, executed a surrender of it. At the same time, Vishnu executed a 
kahulayat accepting the land, subject to the usual land-tax. The former 
mortgagors became his tenants, and were, as such, successfully sued by 
him for rent in 1863. (The rent was at the rate of three khandis of rice 
per annum, the interest on the mortgage having been one khandi. 

In 1872. Vishnu sold the land, and his vendee sold it to the present 
defendant, Kbanderav. 

The present plaintiff is a purchaser, from the original mortgagors, of 
their alleged equity of redemption, and he sues to redeem the land, rely¬ 
ing on tba Limitation Act, which allows sixty years [176j for such a suit. 
The surrender by Babaji, it is said, was induced by a misconception of 
his true legal position, and is to be regarded merely as an act in fulfilment 
of the duty, as he thought thrown on him by the mortgage, which, in fact, 
placed him under no such obligation. 

Now the mortgage either did place Babaji under this obligation to 
complete a transfer to Vishnu, or it did not. If it did, then Vishnu’s title 
was simply completed by Babaji’s doing what be was bound to do. If it 
did not, then the surrender to the Government, made three years after 
the mortgage term had expired, must naturally be referred to some other 
cause. It was, at any rate, a transfer made in the form then and now 
usual— Tarachand Pirchand v. Lakshvian Bkavani (1). The surrender 
to the Government could not be questioned by the occupant, nor its 
right to give the occupaocy surrendered to a fresh holder. Had 
the surrender been induced by any fraudulent artifice on the part 
of Vishnu, the surrenderors might, no doubt, have called on Vishnu 
and his successors, so long as they could do so, to atone for the 
wrong by a retransfer on equitable terms, but this could not be done as 
against a purchaser in good faith from one to whom the mortgagors them¬ 
selves bad conveyed an apparently complete title. “When parties join in a 
conveyance to a purchaser, all their rights ought to be considered as trans¬ 
ferred to him. unless any of them are specially reserved.” More particularly 
is this so where an owner does all that is usually required to pass the 
ownership. Nothing was reserved as against Vishnu, and the decision as 
to rout in 1863 was virtually a judgment against the existence then of the 
mortgage. Babaji may have been ignorant of the rights discovered for 
mortgagors in the subsequent case of Ramaji v. Ohinto[%,h'at that ignorance 
was not of a character to nullify the surrender and the agreement by which 
Vishnu replaced him as occupant. The English Courts of Eq uity relieve 

1 R Q1 ^ 199* 
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agaiosk agreements induced by an errror of law in certain oases : bub m 
the present instance we have the principle before us of the Indian Contract 
Act that an error of law does not vitiate a contract. Much less will it 
annul a conveyance after the lapse [177] of many years, unless there has 
been some fraud or misrepresentation and an absence of negligence. The 
parties to the transfer in 1859 stood on a precisely equal footing, and no 
just claim remained afterwards to Babaji and Ramchaadra and to call on 
Vishnu, much less on the present defendants, for a surrender in their 
favour as mortgagors. 

We, therefore, confirm the decree of the District Court with costs. 

Decree confirmed. 


1886 

AUQ. 18. 

APPEIi- 
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Civil. 

II B. m. 


11B. m. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdxoood. 

SOUDE Shrinivasapa {Original Plainti^), Appellant v. Krishnapa 
HeGDE {Original Defendant), Bespondent.* [2isb September, 1886.) 

Practice—StaUmenl of claim in the decree of appeal Court not a part of the decree— 
Civil Procedure Code lAel XIV o/1882), ss. 679 and 897. 

On a 86000(3 appaal the High Court awarded the plaiotifl’s claim with costs 
throughout; but the olaim, as stated iu the paper book of appeal, differed from 
the olaim as it had boeo stated in the plaiot. 

Held, that the award of the claim was to be understood as referring to the 
claim as stated io the plaiot, ao'd ooc ai described in the paper book. Sections 579 
and 587 of tho Civil Proojdute Code (Act XIV ol 1882) do not require the claim 
to be stated in the decree, so as to mtks suob staoemeot a pact of the decree itself. 

This wa'i a second appeal from the decision of G. Druibb, Acting 
District Jndge of Kanara. 

In a suit brought by the plaintiff against the defendant, both the 
lower Courts having given a decree against the plainbifi, he preferred a 
second appeal to the Sigh Court, which reversed those decrees, and 
awarded the plaintiff’s claim with costs throughout. According to the 
usage of the office, the olaim was set forth in the paper book of appeal, 
and the decree was d rawn up in accordance with it. 

The plaintifi^ presented a darkhast for execution of the decree bo the 
Subordinate Judge of Sirsi, and prayed for interest, as stated in the plaint 
up to the date of satisfaction of the decree. The Suborc'inate Judge, 
finding no express award of such interest [178] ,in the decree of the 
High Court, disallowed plaintiff’s prayer for interest, with the following 
remarks :— 

“ In disposing of this application, I think I am bound by authority. 
The previous proceedings in this Court in the matter of the darkhast, in 
which this application now comes, show that plaintiff seeks to recover 
Bs. 650 as futureunterest in addition to Rs. 1,435, the amount decreed. 
The decrees of both the lower Courts were reversed by the High Court, 
which awarded the plaintiff’s claim with costs. The decree of the 
High Court is silent about future interest, although it was entered by 
the plaintiff in bis bill of particulars in the plaint. Section 209 of the 
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[179] Sargent, C. J. :—The High Court, in awarding the plaintiff's 
claim with costs throughout, must, we think, be understood as referring 
to the claim as stated in the plaint, and not to the claim as described, 
according to the usage of the office, by the officials of this Court at the 
head of the paper book of appeal. Sections 579 and 587 of the Code of 
Civil Procedure do not require the claim to bo stated in the decree so a? 
to make that statement a part of the decree itself. The claim, as made 
by the plaint, is for interest until satisfaction, in clear and unambiguous 
lansuage, which distinguishes it from tbe claim in Prabhalanadha Pillay 
V. Ponnusau'my Chetty (1) ; nor is there any necessity for construing tbe 
decree otherwise than according to its language, in its plain grammatical 
sense, which distinguishes it from the case we have been referred to in 
Thaminan Sinqh v. Ganga Ram (2). 

We think, therefore, that the plaintiff was entitled, under the decree, 
to interest up to payment on the principal sum of Rs. 1,300; and as 
Rs. 1,485 and costs of suit, making in all Rs. 2,084-2-7, were paid into 
Court on 14tb June. 1884, the date of the darkhast, we must vary the 
order of the Court below by directing that on payment by the defend¬ 
ant of further interest on Rs. 1,300 from date of suit up to the day 
of payment, together with the plaintiff’s costs in the darkhast proceedings 
and on this appeal, the defendant sball be deemed to have satisfied the 
decree. 


Civil Procedure Code does not make it imperative upon the Courts to allow 
future interest upon the amount decreed in favour of the plaintiff, or 
interest on costs. It gives the Courts discretionary power to allow such 
future interest. 

" No doubt, future interest formed part of the plaintiff’s claim, which 
has been awarded by the High Court decree. But so long as this decree 
does not expressly grant future interest, and the rate at which it should be 
assessed, I am of opinion that I am not at liberty to place a wider construc¬ 
tion on that decree as it now stands. * * * * " 

Prom this order, the plaintiff appealed to the District Judge who 
confirmed tbe lower Court’s order. 

The plaintiff preferred a second appeal to the High Court. 

Shamrav Vithal, for tbe plaintiff :—Tbe decree of the High Court was 
wrongly framed. The plaintiff having stated in his plaint what he prayed 
for, and tbe High Court having awarded his claim, it must necessarily be 
the claim as stated in the plaint. 

Narayan Ganesh Chandavarkar, for the defendant:—The “claim” 
must be taken to be the one awarded by tbe decree of the High Court. A 
plaintiff cannot recover more than what is given expressly by the decree— 
Prabhalanadha Pillay v. Ponnusawmy Cheityil)', Thamman Singh v. Ganga 
Bam (2). Both the lower Courts have construed the High Court’s decree 
as it was, and that construction cannot now be questioned in second 
appeal. 


(2) 2 A. 342. 


(1) 6 M.H. C. R. Rul. App, 1. 
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Before Sir Charles Sargent, Kt., Chief Justice, and 

Mr. Justice Birdioood. 


Jamnabai {Original Applicant No. 2). Appellant v. 

Hastubai {Original Applicant No. 1), Respondent. * 

[29th September, 1886.] 

Act X^VITof IQQO—Certificate of heirship mUer Act XXVII of 1830. grint of—Joint 
certificate to wiioiys of two sons of owner of estate. 

R. and his sons, L. and S., were members of an undivided family. S. pre- 
deaeased R., who subsequently died, leaving L. him surviving, and on the d®*th 
of L. the widows of L. and 8. applied for a joint certificate of heirship to the 
estate of R. Baforo their applicaiioo was heard, L’e widow repudiated the joint 
appUoatioo, and prayed for the grant of a certificate to her alone. The District 
Judge, however [180] ordered a joint cartifioate to be issued to the two widows. 
On appeal from this order by L.’s widow, 

Held, that, under Act XXVIT of i860, a joint certificate could not be graoted, 
S. having predeceased R., bis interest in the family property and sacra reverted 
to R. and L,. and after L.’s death the estates vested in L.’s widow, who had, 
therefore, a better claim to be entrusted with getting in the debts. 

The order of the lower Court was varied by direotiog the oeccifioate to go to L.’s 
widow alone on her giving security for half the am mot of the outstandings. 

[P., 15 B. 684 : D.. U.B.R. {1897-1901) 563.] 

This was an appeal fram an order of M. H. Ssott, District Judge of 
Ahmeduagar. 

One Bamchandra Takaram had two sons, Lalcband and Sardarmal, 
the husbands of Jamnabai and Hastubai. respectively. Sardarmal pre¬ 
deceased his father. Subsequently to the death of Sardarmal, Raniohandra 
OQ the 27th October. 1831, execute! a document whereby he provided for 
Sardicmal’s widow, Hastubai, and consented to her adopting a son, if 
Lalcband approved. Rimcbandra died on the lOtb November, 1881, 
and some time afterwards Lalcband died. After the detfch of Lalchand, 
Jamnabai and Hastubai on the 13th October, 1885, presented a joint appli¬ 
cation to the District Judge of Ahmedoagac for a certificate of heirship 
to the estate of Bamchandra. Before this application cime on for disposal 
Jamnabai on the 24th March, 1884, presented another application praying 
for a grant of certificate to her alone, alleging that her husband,Lalchand, 
having survived his father, the estate vested in him, and that she was his 
heir. The District Judge passed an order granting a joint certificate to 
Jamnabai and Hastubai. From this order Jamnabai appealed to the High 
Court. 

Macpherson and Telang {Shantaram Narayan and Vishnu Krishna 
Bhatvadekar, with them), for the appellant:—TheDistrict Judge was wrong 
in granting a joint certificate. Jamnabai is the sole heir of herhusbaud, 
Lalchand, he having survived his father. Hastubai's husband, Sardarmal 
preJeceased his father, and his interest was taken by bis surviving 
father and brother. Hastubai, therefore, has no locus sta^idi. If she 
wishes to establish her title, she has her remedy by a separate 
suit. The Court will grant a certificate to the applicant, who is 
[181] the right heir— Surfoji v. Kamakshiamha (1). The Court will not 

* Appeal No.54 of 1885. 

(1) 7 M. 452. 
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JUDGMENT. 

Sargent, C. J. :—The question in this case arises on the rival claims 
of two wit^ows, Jamnabai aod Hastubai, for a certificate of heirship, under 
Act XXVII of 1860, to enable them to collect the debts due to the estates 
of their deceased father-in-law, Kamchandra Tukaram, and his socs, 
Lalchand and Sardarmal, their deceased husbands. The District Judge 
granted a joint certificate to the widows, and against this order Jamnabai 
anpeais. 

[182] Sardarmal predeceased his father, who died on the lObh 
November, 1881. On the 27bh October, 1881, Kamchandra executed a 
document, Ex. 67 in the case, by which he made a provision for Hastubai 
and consented to her adopting a son to her husband if Lalchand, bis 
surviving son, approved. This document also purports to have been 
signed by Lalchand, but some doubt has been thrown on the genuineness 
of his signature at the hearing of this appeal. According to Hastubai, 
Lalchand, after the death of his father, passed a document to her (Ex. 
60 in the case) on the 12th August 1882. by vvhich he agreed to give 
her a son to adopt if he should get one, and if not, that she might 
adopt a kinsman. The document concludes as follows.— Besides this, 
as to the dealings, cash, ornaments, goods, &o., making up the whole 
estate appertaining to the firm at Peth Ghodnadi and the firm at mauze 
Mhosne, I and you are the joint owners of the same, and the ownership 
of both of us therein is in equal shares. On the day when you and I shall 
disagree I will give you a moiety of the whole estate, and myself take a 
moiety thereof.” The genuineness of Lalcband’s signature to this 
document is disputed by Jamnabai. Tne attssting witnesses, Gopal 
Sadhasbiv and Kastnrchand, were called, and spoke to Lalchand having 


consider the efifect of the alleged agreement between Lalchand and Hastubai 
for sharing the estate between them. The object of Act XXVII of 1860 
in granting a certificate is to secure debtors who pay money due to the 
estate of the deceased— Prankisto Biswas v. Uobodip Ckunder Biswas (1). 
A certificate ought to have been granted to Jamnabai, who is preferable 
to Hastubai— In the matter of the petition of Qodoychurn (2). The 
District Judge had no power to grant a joint certificate to two persons. 
He should determine which of them was better entitled to a certificate, 
and grant it to that person alone— Madan Mohan v. Ramdial (3); Hurro 
Kristo Doss v. Rama Nundo Doss (4). The intention of the Legislature is 
that one certificate only should be granted. 

Inverarily iShivshankar Govindram with him), for the respondent :— 
The finding of the District Court is right. In such a matter a Judge is 
not bound to come to a positive conclusion as to who is the preferable 
person. The application was to collect debts due to the estates of the 
three deceased persons. By the agreement, Hastubai’s right to a moiety 
was recognized, and the right to collect one-third of the debts assigned to 
her. The right to a certificate is to be determined at the time it is granted, 
and the effect of it is to declare the right to collect debts. Hastubai has 
been in enjoyment of the estate, and the conduct of Jamnabai is an 
admission of Hastubai’s right to such enjoyment. It was after the joint 
application bad been made that Jamnabai wanted to withdraw, and she 
should not have been allowed to withdraw. 


(II 8 C. 868. 
(3) 5 A. 195. 
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signed ib in their presence. The handwriting was also spoken to by two 
witnesses—Mulohand, who had been a servant of both the ladies, and 
Alanaohand, a son-in-law of Bamohandra—as that of sLalehaod. Mr. 
Balaji, Chief Interpreter of this Court, also expressed an opinion, after 
comparing the signature with admitted signatures of Lalchand produced 
by Jamnabai, that the sigojature in question was very similar to the 
latter, and had the appearance of having been written by the same band, 
although with a slight difference in the vowel mark ; at the same time he 
added that the latter was written more freely as compared with the former, 
in which the letters were more distinct and separate. As to Lalchand’s 
signature of Ex. 67, he entertained doubts as to its being by the same hand 
as wrote the other signature, although he would not say positively it might 
not have been. 

Such is the direct evidence as to the genuineness of the signa¬ 
tures OD Exs. 60 and 67. On the other hand, there are circumstances in 
the cooduct of tbs parties since Lalchand's death [183] which it is 
difficult to reconcile with the existence of Ex. 60 on the death of Lalchand. 
Without laying too much stress oo the fact that it was not oroduced when 
the relatives Hukamchand aod Nemichand and the vakils visited the 
ladies an Nagar shortly after Lalchand’s death and discussed what was to 
be done, although on that occasion the vakils told Jamnabai (as 
Mulchand, a witness for Hastubai, himself admits) that she was the sole 
heiress and ultimately applied for a joint certificate solely on Jamoabai’s 
statement, that she knew it was her husband’s wish, or on the circumstance 
that the vakils, as shown by the terms of the joint aopUcation, regarded 
Jamnabai as waiving her rights in favour of Hastubai, and had do idea 
that there was a document iu existence recognizing Hastubai as the owner 
of a half of the family property—still when Jamnabai had repudiated the 
joint certificate, and had applied for a separate certificate, and the two ladies 
were disputing over the estate as shown by what occurred when Hastubai 
adopted on the 28tb March, 1881, and when Hastubai was insisting on her 
right to a half of the estate, it does appear incomprehensible that the latter 
should not have produced Ex. 60 as establishing her title to what she was 
then claiming, and that nothing should have been beard of the document 
until 18tb August, 1884, five months after the disnute on the occasion of 
Hastubai’s alleged adopbioo, when it was nut in by Hastubai with her 
written statement. The evidence, moreover, of the attesting witnesses is 
far from being of a very reliable character. Gopal, who maintains himself 
by begging, gave an account of the contents of the instrument which, he 
said, he had attested, which corresponded rather with Ex. 67 than Ex. 60, 
and that, too, although he says the documeot be attested was read out. 
The other atbestine witness, Kasturchand, cannot read, and only remembers 
that there was ao agreement for adoption. Lastly, the circumstance that 
ample provision had been made by Kamchandra for Hastubai, and that 
no other member of the family, except Hastubai, was present when Ex. 
60 was executed, adds bo the doubt as to its genuineness. TJoon the 
whole of the evidence we think that the improbability of Ex. 60 having 
[184] been in existence at the time of Lalchand’s death, as shewn by its 
non-produc’ion for a year and three months after his death notwithstand¬ 
ing the rights of the widows were constantly under consideration and for 
many months matter of serious dispute, outweighs the direct evidence 
as to Lalchand’s signature being in his handwriting. 

That being so, it remains to consider the rights of the widows 
independently of that instrument. Sardarmal having died before his father 
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Bamcbandra, bis interest in the family property and zacra reverted to 
Bamcbandra and Lalchand, and his ^vidow could not have adopted with¬ 
out their sanction, as she never had an independent right (see West and 
Buhler, p. 987). However, Ex. 67 shows that Bamchandra was willing 
that she should adopt if Lalchand assented ; and although there is grave 
doubt as to Lalchand’s signature to Ex. 67 being genuine, still we cannot 
doubt, from ^ amnabai’s conduct after her husband’s death, that he had, 
as a fact, given his assent to the two widows adopting sons on the assump¬ 
tion that the property would be divided equally between them. It is not 
necessary to decide bow the rights of the widows are to be worked out 
under this conditional consent, as in any case we are of opinion that it 
would be frustrating the object of the Act were we to grant the certificate 
to both the widows, and we think that, under the circumstances, the widow, 
in whom the estate vested on Lalcband’s death, has the better claim to 
be entrusted with getting in the debts. 

The order of the Court below must, therefore, be varied by directing 
the certificate to go to Jamnabbi alone on her giving security for half the 
amount of the outstandings to the satisfaction of the Court below. Parties 
to pay their own costs throughout. 


11 B. 185. 

[185] OBIGINAL CIVIL. 
Before Mr. Justice Scott. 


The Advocate General op Bombay, at thl relation of 
Arran Jacob Awaskar and others {Plaintiff) v. David 
Haim Devaker and two others {Defendants)^' [6bh July, 1886.] 

Jews-^Beni-Israelite cwnmunity in Bombay — Disntissai of officen of the cofnmunitp by 
resolutions passed at a meeting—Such officers to be given opportunity of defending 
themselves—DovusUc tribunal—Jurisdiction of Court, 

Tbo pHinliffs and the defendants were members of the Benhlsraelite com¬ 
munity worshipping at a certain synagogue in Bombay. The administration of 
the synagogue and of the funds was vested in a mukadam or head-man and four 
managers, a treasurer, and a crier. The mukadam succeeded to the office by 
family right according to the custom of tbeoommunity, but in matters of mana¬ 
gement he was bound to keep within his powers, which were co-ordinate with 
those of his colleagues. 

The 6rst defendant was the mukadam. the second defendant wasthe/tflgirt 
or beadle, and the third defendant was the samosl or orier. The first defendant 
bad succeeded to the office of mukadam as the nearest lineal descendant of the 
founder of the synagogue. The second defendant was appointed by the com¬ 
munity, and it did not appear on what terms he held office. The third defendant 
was merely a paid offioial of a subordinate character. 

Disputes arose in the community, which became divided into two parties, to 
one of which the three defendants belonged. At a meeting of the community 
held on the 28<,h October. 1884 . wbiob was attended ‘’y* 

munity, resolutions were passed, dismissing all three ’ 

and their dismissal was formally communicated to them by a letter dated the 
30th October. It did not appear that they had been given any notice that the 
question of their dismissal was to be discussed at the 

received only the ordinary notice that a meeting was to be held. The defendants 
refused to recognize the authority of the resolutions passed at the meeting of the 
28th October, and the plaintifis, accordingly, filed this suit, praying for a 
declaration that the defendants did not occupy any official position in the syna¬ 
gogue. and for the recovery of pertain property m their hands.__ 


Suit No. 90 of 1885. 
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H$ld, .that the firat defendant had not been duly dismissed. He held the 1886 
office of mukadam, not merely ab the will of the community, but as long as he TrT£,Y 6 
duly performed the duties of his office. He could not be dismissed without an ___ 
opportunity of making bis defence and explaining hie conduct, and be bad been . n mat 
given no notice chat his conduct and his dismissal were to bo discnssed at the 'JRIGINAE 
meeting of the 28i.h October. ClVIL. 

Held, also, that the second defendant bad not been duly dismissed. No evi- —— 
denoe was given as to the exact terms on which he held office ; but he was en* 11 B. 1B9. 
titled to notice, and to an opportunity of defending himself before dismissal. 

[186] Held, as to the third defendant, that be bad been duly dismissed. He 
was merely a subordinate officer, and the managers bad the power of dismissing 
him. All the managers, save ibe first and second defendants, concurred in dismiss* 
ing him, and in doing so they were within their rights. 

Where a domestic tribunal has been appointed for the regulation of the affairs 
of a community, tbe Court has no jurisdiction to interfere with its decisions if 
it acts within tbo scope of its authority and in a manner consonant with the 
ordinary principles of justioo. 

[N.F.. 21 C. 463 (470): R., 23 B. 122; 21 B. 13; 26 B. 174*3 Bom.L.R 718; 28 B. 20 
(32); 15 M.C.O.R. 283.] 

This suit was filed by the Advocate-General at the relation of tbe 
managers of tbe Bani-Israelite community of Samuel Street synagogue in 
Bombay. Tbe said managers were also plaintiffs on bebalf of themselves 
and all other members of the community of worshippers at the said 
synagogue, which was known as tbo Old Synagogue. Tbe defendants 
were members of the same community, and were worshippers at the 
same synagogue. Tbe first and second defendants were, respectively, the 
mukadam or head-man and the hazan or beadle of the synagogue. The 
third defendant was the samest or crier. 

The plaint stated that tbe synagogue was established in A. D. 1796. 
and the worshippers then bad the power of appointing persons to carry 
on the management thereof. 

In 1871, at the general meeting of the worshippers, the first defendant 
was appointed mukadam or head-man of the community. He, however, 

• managed the affairs in a manner so displeasing to maiiy members of the 
community that they seceded from tbe synagogue and worshipped else¬ 
where. By tbe year 1884 tbe secedors had acquired considerable funds and 
certain valuable property used in tbe performance of their worship. At 
that time very few worshippers continued to actend the Old Synagogue. 

In January, 1884, a reconciliation was effected with tbo seceders. 

The terms of agreement were reduced to writing and agreed to by the 
whole community. 

In pursuance of tho termsof this agreement one Samuel Elloji Gubbay, 
who held the funds of the seceders, handed them over to the jamat of the 
community; but as managers had not at that time been appointed, as pro¬ 
vided in the agreement, he was requested to pass a promissory note for tbe 
said amount in the name of the first and second defendants as mukadam and 
manager respectively, [187] which he accordingly did on the 8th March, 

1884, and handed the note to the first and second defendants. The plaintiffs 
alleged that tho said Samuel Elloji Gubbay bad always been willing to 
account according to the terms of the said agreement, and to carry out 
the wishes of the community. 

In April, 1884, four managers were appointed, and the second defend¬ 
ant was called upon to hand over to them about Rs. 1,400, the funds 
of the said synagogue. The second defendant refused to do so. alleging 
that he hold the said funds under the order of the first defendant, who 
had prohibited him from so doing. 
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The plainb also alleged that several sums of money had been paid to 
the first defendant, to be expended by him in behalf of the community, 
but Dhat he had refused to give any account of the same; also that the 
defendants had been entrusted with the keeping of certain furniture, books, 
and articles used in worship, &c., but that they bad refused to allow the 
same to be used by the members of the community, and had retained 
possession thereof. 

The plaint alleged various other acts of misconduct on the part of the 
defendants, and stated that on the 28th October. 1884, a general meeting 
of tbe community was held, which was attended by about three hundred 
out of a total number of four hundred members. Tbe meeting unanimously 
rdsolved that the three defendants should be dismissed from the official 
positions which they respectively held in the community, and that proceed¬ 
ings should be taken to recover from them the said moneys, furniture, 
books, &c. 

The defendants refused to recognize the said resolutions, or to obey 
the wishes of tbe community, or to band over tbe said property, The 
plaintiffs, accordingly, filed tbe present suit, and prayed (.a) that it might 
be declared that the defendants did not occupy any official position in tbe 
said synagogue, or in regard to the worship or management thereof: ib) 
that the defendants should be ordered to deliver up the aforesaid money 
and other property ; (c) for an injunction and receiver; id) that a scheme 
might be framed for the protection and management of tbe property of tbe 
synagogue, &c., &o. 

[188] The defendants put in a written statement, denying tbe 
allegations of tbe plaint. At the hearing, issues were raised as to whether 
the defendants had been properly dismissed from tbeir offices, and as to 
whether the meeting hold on the 28th October, 1884, had power to dismiss 
the first defendant—whether the said meeting had been duly held, and as 
to tbe right of the plaintiffs to recover tbe aforesaid property from the 
defendants. 

Latham (Advocate-General) with Macpherson and Telang, for the * 
plaintiffs. 

Lang and Dhairyavan, for tbe defendants. 

Tbe following authorities were referred to :—Baja valad Shivapa v. 
Erishnabhat (1) ; Cooper v. Gordon (2); Hopkinson v. Marquis of Exeter (3), 


JUDGMENT. 

August 20. Scott. J. :—It is much to be regretted that such a case 
as this should be brought into Court. It affords a melancholy instance 
of the ruinous extent to which strong personal and party feeling may be 
carried. But I have nothing to do with these considerations. It is my 
sole duty to decide according to tbe legal rights of the parties. 

The suit is instituted by the Advocate-General at tbe relation of the 
managers appearing for themselves and the community of worshippers of 
tbe Beni-Israel synagogue situated in Samuel Street, Bi^bay, against 
three other members of tbe same community. The plaintiff asks (a) for 
a declaration that the three defendants do not respectively occupy the 
position of mukadam or head-man, hazan or beadle, and samost or crier, of 
the synagogue; {2i for a discovery and account of all moneys and notes, 
furniture, ornaments, and books in tbeir bands; (3) f or an iDjunc tion 

* {Misprint for fl)—ED.] 

(2) L. R., 8 Eq. 249* |3) L. R. 5 Eq- 63. 


(1) 3 B. 232 
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resbraioing theai from aU interference with the worship aad management; 
(4) for a receiver; (5) for an account, by the first defendant, of Bs. 250; and 
(6) for the delivery of possession of the synagogue premises by the third 
defendant. The community, which only counts about four hundred male 
adults, has been in India for many hundreds of years, and has retained its 
belief, its tenets, and its customs intact in spite of its isolation amongst the 
millions [189] of followers of other creeds. Down to the close of the last 
century they had noregular place of worship. But in 1796, one Samuel Eze¬ 
kiel, a prominent member of the Beni-Israel community, provided the funds 
both for the site and for the building of a synagogue. This synagogue 
met the requirements of the communi&y down to 1860, when it was pulled 
down to make room for a larger and more commodious building on the 
same site. This second house of worship is the one actually in use, and 
its cost was met partly by mortgages and partly out of the funds which 
had gradually accumulated by the payment of ceremonial and other fees 
by the whole community. A tablet was put up on the wall of the present 
building to the honour of the founder of the original synagogue, with an 
inscription that runs as follows :—“ The synagogue was built by Samuel 
Ezekiel Davaker, commandant, 6th Battalion, 1796, which being too small 
was enlarged and rebuilt at the exneose of the Beni-Israel community on 
the 24th March, 1860.” 

The administration of the synagogue and the funds appears to have 
been till recently as follows ;—Samuel Ezekiel, the founder, was mukadam 
or head-man of the synagogue during his life. Bub although he was thus 
recognized as the head of the community, he was not by any means the 
sole administrator of its affairs. There were also four managers, a trea¬ 
surer, and a crier, who took part in the administration. Since the 
founder’s death, the head-manship has remained in his family through 
the stock of his adopted son. But there have been two cases of removal 
from office for misconduct In the first instance, one Ezekiel Abraham 
was substituted, and, in the second instance, the present first defendant, 
David Haim, the great-grandson and nearest living representative of the 
founder, reoeiveil the office. This was in 1872. and David seems to have 
held the post for some years without opoosition. Bub Ezekiel came 
back into office for a time as David's co-adju'or. In 1877-78. disputes 
arose, and became so acrimonious, that after squabbles in the police 
Oourt, an abortive a'.tempt at a reconciliation, and an award which neither 
dealt conclusivelv with the head-man’s rights, nor was binding on the 
whole community, a schism of the community [190] book phee, 
and a large party under the lead of the treasurer, Samuel Elijah, opened 
another prayer hall. It seems to me this is the true course to take when 
differences are irreconcilable in the^e congregations. Harmony is only 
possible if the minority yield to the majority: and if it refuses to submit, 
it is far batter for the minority to reseda a.nd form another harmonious 
congregation than to continue as contentious and recusant members of a 
congregation, which must, in consequence, bo disturbed by passions that 
ought not to exist among persons roeating together for divine worship. 

Meanwhile, David in. 1878 left Bombay, and became taujdar at 
Janjira, where he remained several years, going from thence to Alibag as 
head constable. He returned to Bombay in 1883, and took over the office 
of head-man from the second di^fendaot, the chief manager, to whom he 
had delegated the duties. But Divtd did not remain in Bombav. He went 
to Poona to study for the law, where in due time he was admitted to 
practise as a pleader. In 1883, negotiations were opened between the two 
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1886 parties with a view to a reconciliation, which was effected, and a deed was 
July 6, signed by many representatives of both sides on the 28th January, 1884. 

The terms of this deed are important. First, as regards the funds of the 
Original sections, they were to be amalgamated, and after deducting Es. 500 
Civil, for current expenses they were to be invested in Government notes pur- 
11 B^85 nances of four managers—two from each aide. David Haim 

‘ ' was “ to hold the office of hereditarily. This honour of his is 

always to be continued to him hereditarily.” The other important provisions 
are that the managers of both sections are to remain in office, and there are 
to be two treasurers also. Things went smoothly at first, and in March, 
1884, all the crowns and other paraphernalia held by the secessionists were 
brought; back to the Old Synagogue in solemn procession, and received with 
great pomp. An address was read to the first defendant in the synagogue 
by a leading secessionist which I'ecognised his hereditary position and the debt 
of gratitude due to bis family. This address has since, however, been repudi¬ 
ated as snrungupon the meeting without notice, and as a matter of fact it 
was [191] nob subsequently signed by those who had attended. From this 
point, discord seems to have sprungup again. The four managers ordered 
by the deed were appointed; but although the treasurer of the secessionist 
party was quite ready to pay over what funds he had. the second defend¬ 
ant refused to perform bis part. He assigned, as the reason of refusal, 
the orders of the first defendant. As a matter of fact, the money was 
never paid in the manner prescribed, but was given subsequently to the 
first defendant, who applied it in support of a suit brought by his party 
against the secessionist treasurer for an account. Coincident with this 
first breach of the reconciliation deed, there arose a dispute as to the 
mode in which the use of the ceremonial pots and pans was given to the 
community. Previously they had been in the charge of the crier, who 
let them out on a receipt being given to him by the applicant. Bub in 
May, 1884, the first defendant interfered with tliis usage, and forbade 
their being let. save on a receipt being given for thorn in his name instead 
of the name of the crier. The object of this change was avowedly to 
prevent pots being carried off by a seceding party, as bad previously 
hanpened. At this same time, the first defendant circulated a draft trust 
deed for approval (Ex. O), in which he formulated a claim, as 
mukadam, to control future-expenditure in a manner that was inoonsis- 
tent with the rights of the treasurers and the managers, to whom such 
financial control had been entrusted by the reconciliation deed. Some¬ 
what earlier than this, in 1884, Rs. 250 had been entrusted to David to 
obtain counsel’s opinion for the community, and bis persistent refusal to 
produce the opinion was an additional cause of dispute. The discord was 
furcher aggravated by other acts, such as the posting of a set of rules on 
the synagogue without previous consultation with the managers. 

Things went on uncomfortably bill October, when they at last 
came to a climax, as in summonses and counter-summonses in the Police 
Court. The malcontents, beaded by the treasurer of the former 
sionisb, then summoned a meeting of the panch for the 26bh October, 1884. 
They sent the criers round, but it is admitted that no special notice 
was given of the particular business that was to be done. The notices 
were sent [192] out in the morning, and the meeting was held m 
the evening. There is a conflict of evidence asto whether the first defend¬ 
ant was summoned in the morning or only in the evening ; bub, at any 
race it is clear that he had no notice of what was to be done, and 
protested against the hurry as irregular. The resolutions passed at this 
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first meeting (Ex. 8) show that a special messenger was sent to him from 
the meeting, asking him to come wich the books; that he replied that he 
was engaged, and bad left the keys at Poona. The account goes on to 
show that three nersons then complained of the police proceedings taken 
against them by David Haim, and it was resolved to call a meeting of the 
community on the 28th, and to summon David Haim to come and account 
for the Bs. 250 entrusted to him, in order that he should obtain counsel’s 
opinion. Thepawcfe thus on their own admission only ordered David to 
have notice that the Bs. 250 were to be discussed on the 28th at the 
meeting of the community. The community was summoned on the 27th 
for the 28th, but it does not appear that any notice was given of the 
special business to be transacted. It is quite clear that the defendants had 
only the ordinary notice that there was to be a meeting of the jaxoat. 
It was, however, contended that the defendants must have known what 
was going to be done, because the crier attached to their party was at 
the panch meeting and must have told his chief all that happened. Even 
admitting that was so, the plaintiffs’ case would not be improved, as it 
appears from the resolutions (Ex. S) of the first meeting that the dismissal 
of the defendants was not then resolved upon, nor even discussed. I 
must conclude, from these facts, that the first defendant and also the other 
defendants had no previous notice that their dismissal was to be discussed 
at this meeting of the 28th instant. David tried to prevent the meeting by 
closing the door of the synagogue ; but the meeting took place, amaiority of 
the whole community attended it. all three defendants were dismissed, 
and the dismissal was formally communicated by lawyer’s letter on the 
30th October. There is nothing in the evidence which conclusively shows 
any knowledge on the part of the defendants, of the fact of the dismissal 
before that date. They ou their side bad also taken action. On the 
morning of the 27th October, they summoned a meeting of the [193] 
community, without going through the usual preliminary of a panch 
meeting, and notified, as the object of the meeting, the question of the 
reconciliation deed. At the meeting itself, which was attended by a minority 
of the whole community, they declared the deed void, excommunicated 
the treasurer and bis followers, and pronounced the meeting summoned by 
that party for the 28th to be illegal. It was not proved that these 
resolutions were confirmed at any subsequent meeting. From that time 
forth the two parties have definitely parted company, and the treasurer’s 
factions have had possession of the synagogue ever since. 

At the bearing, before the defendants’ case was reached, 1 ordered 
a meeting of the whole community to be held under the superintendence 
of an officer of the Court. I did so, because the defendants' counsel 
was prepared with evidence that the signatures at the meeting of the 28th 
October had been improperly obtained, and I thought the time of the Court 
would be saved if a regularly convened meeting voted on the question whe¬ 
ther the community wished to retain the first defendant as their mukadam, 
with the powers he claimed for himself, or with the powers of a manager, 
or with merely honorific functions. Three hundred and seventy members 
attended and rejected all these proposals either unanimously or by a very 
large majority. But I held the meeting only for the purpose of saving 
unnecessary evidence, and I did not intend to regard it as conclusive of 
the questions raised in the case. I still intended to try the case on the facts 
as they were at the time of the institution of the suit. It would, I 
think, be unfair to attach conclusive weight to a vote taken pendente litc 
when one faction is in possession of the synagogue : when both are at 
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the fever beat of party agibafeion ; and when disoussion of eharges and 
defence of conduct was impossible. 


T will DOW discuss the case in its legal aspect—dealing, first, with 
David Haim, the mukadam ot bead-man of the community and synagogue. 
I had, at first, some doubt whether this Court had jurisdiction to hear 
this suit, and whether it did not come within the analogy of that class of 
cases where the Courts, in accordance with s. 21 of Beg. II, 1827, have 
refused to interfere with the autonomy of a caste. But this community 
is not a caste; and [194] not only are honorific distinctions at stake, but 
also a share in the management of an endowment, and the right to an 
ofl&ce of importance and authority. I think in such cases the Court has 
jurisdiction. This synagogue must clearly be considered an endowment 
with a founder. No doubt, the original endowment has been largely aug¬ 
mented by fees and donations. But when endowments have been 
so increased, the gifts are held to be to the institution, and the endoy?- 
ment stands— Sammantha Pandara v. Sellappa Ghelti (1). As regards its 
constitution, in cases where no rules have been formally prescribed, the 
intention of the founder must be gathered from the traditional practice, and 
the succession is determined by usage— Greedharee Doss v. Nandokissore 
Doss Mohunt (2). The custom in the present case has certainly been to 
keep the head-manship in the founder’s family, and the succession has 
passed bv family right, and not by election. This was admitted by the 
plaintiffs' own evidence. But the head-man has never held an autocratic 
position. Tne founder himself vested the management in several bands, and 
not iu himself alone. This joint administration was, no doubt, devised as 
a check and a safeguard, and any acton the part of the headman altering 
this coDstitubioD would be invalid—Ba/afe Vurmah Valia v. Ravi Vurmah 
Miitha (3). 


The position of head-man, then, was this. He succeeded by family 
iehb as the nearest lineal descendant of the founder, bub at the same time 
,e was bound, in matters of management, to keep within his powers, which 
V6ve only co-ordinate with those of his colleagues. Then comes the 
laestioD—the crux of the case.—What course could the community adopt 
n case the headman exceeded his powers? This community is a private 
,nd voluntary religious society resting upon a consensual basis, ibe law 
elating bo such societies is bo be found io Long v. Bishop of Gape To n 
4) and Broion v. Cure of Montreal (5), and may be summarized as 
Qllovvs -.—Tne members may make rules for themselves, aud may consti- 
ute a tribunal to enforce the rules, and the decision of that ha 

lioding when it has acted [195] within the scope o 
.nd in a manner consonant with the seneral principles of justice, bee, 
iso, Inclor,oick V. Snell (6). Again, in Hopk,nsony Ma.rguy fixcfcr (7) 
t is laid down •■when the decision of a domestic ribnnal bas been 
irrived at bona the Court bas no jurisdiction to interfere. 

Now, m the present case, the community has 
ind iamat as its domestic tribunal lor the regulation of its internal 
ilfiirs and sufficient power is entrusted to the managers for 
fans:;ti:o^of mffinary Lsiness, but in 

>f the whole eommuoity is ascertained. This .ribunal oas me , 


175. (2) 11 M. I. A. 405 1427). 

(4) 1 Moore’s P. C. N. S. 461. 

(G) 2 Mac. & G. 2l6. 


(3) 4 I. A. 76. 

(5) L.R. 6 P.O. 208. 
(7) h. R. 5 Eq. 63. 
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irregularity as to the manner of convening it can be suggested with regard 1886 
to the meeting held by my orders, and it. has decided that David Haim is 
DO longer fit to exercise the functions of mukodam. Has this Court ^ 
iurisdiction to interfere in order to uphold this decision ? On the URIGINAJj 
authorities cited, if the domestic tribunal has acted in a manner 
consonant with the ordinary principles of justice, this Court has no such ^ 
jurisdiction, but the proceedings must have been conducted with fairness, 
and that is the question next to be examined. It is clear, on the 
evidence, that David Haim was given no previous notice that his conduct 
and his dismissal were to be discussed at the meeting which dismissed 
him from office. That was an omission I thought the Court ought not 
to rectify in the middle of the case, as it would have been impossible to 
ensure David Haim a fair hearing. Was he not entitled to such notice.^ 

Could he be dismissed by a surprise, behind his back, without any 
opportunity of making his defence, and explaining his conduct to his 
fellow-coogregationalists ? In two recent cases of dismissal of a member 
from a club—Fis/ier v. Keane{V, and Labouchirc v. Eral of Wharncliffe (2)— 
it was laid down by Jessel, M.R., that a member of any voluntary 
society is entitled by the ordinary principles of justice, when charged with 
offences warranting expulsion, to fair and adequate notice and to an 
opportunity of meeting the accusations brought against him. The principle 
has also been applied in the case of a vircar whose benefice had been 
[l96] sequestered by a bishop \,Bonak6r v. Evci?is (3)j ; and in the case 
of a Baptist minister dismissed by his community [Dean v. Bennett 
when Lord Hatherley, L. C., confirmed James, V. C., who said, if a 
meeting was summoned for the purpose of bringing charges, those 
charges ought to have been communicated before the meeting was called, 
so that be might have an opportunity of knowing what he was to meet.” 

See, also, Queen v. Sadlers Co. (5), where a man had been made a member 
of the governing body of a London Corporation, and dismissed without 
notice. The case is specially in point, as the holder of the office in ques¬ 
tion received no pay, and the office was only valuable as making the bearer 
eligible for posts where be would have a share in the management of the 
funds. Lord Westbury then said : “ As he was legally admitted to the 
office without fraud, ho could not be legally removed from it without being 
heard in his defence. In Comyn’s Digest, Title Mandamus, D. 4, it is 
laid down that the return to a mandamus for restoration to an office 
is not good if it does not show that the party was summoned or heard 
on the matters objected against him. See aiiso, Osgoodv. NeisoniQ). The 
only authority I can find on the other side is the Queen v. Governors of 
Darlington Snkool (7), where a schoolmaster was dismissed without notice 
or hearing. But the decision turned on the poin b that the master only held 
his office ad libitum. That cannot be said in the present case. Even on 
the evidence of his adversaries, the post was held by David Haim, not 
merely at the will of the community, bub as long as he duly performed the 
duties. It was argued that, by the custom of the community, special notice 
was not necessary as a condition precedent to dismissal. There have 
been two previous dismissals, and special notice was not proved in either 
case. But the acquiescence of the two persons then dismissed docs nob 
establish any custom, epecially one in derogation of an elomontary 
principle of justice, ^[oleover, at the time of those dismissals, the whole 
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community was in harmony, whereas the present dismissal was etfeo'ed 
in the midst of strife and schism, when every precaution ought to have 

[197] been taken to obtain the true opinion of the congregation after 
hearing both sides. On the one hand, the choice of the first defendant 
was not irrevocable, and the community ought not to be forced to accept 
a head-man against their will who has exceeded his powers. On the 
other hand, he was entitled to be heard before be was dismissed. To 
use the words of Lord Hatberley in Dean v. Benncttil), “the course 
taken here was utterly inconsistent with any notion of justice or pro¬ 
priety.” I am of opinion, therefore, that the maxim of an, ii alteram 
partemi^ applicable to the case, and as it has been violated, I am bound 
to hold that David Haim has not yet been duly dismissed. 

The second defendant stands in somewhat different relations to the 
community. He claims no family right to his oifice. He was appointed 
by the community. He was once either dismissed from his office, or be 
resigned in anticipation of dismissal. He had no vested right in his office. 
But his dismissal, if it took place, may have been after notice. No 
evidence was offered on that point, or as to the exact terms on which 
bo held his office; and in the absence of such proof I think it more in 
accordance with fairness and natural equity to hold that he too was 
entitled to notice, and an opportunity of defending himself before 
dismissal. The third defendant stood in an entirely different position. 
He was merely a paid official of a subordinate character, and in his 
case I think the managers h id the power of dismissal. All the managers, 
save the first and second defendants, concurred in dismissing him, 
and I think they were within their right in doing so. He must, 
therefore, be declared dismissed, and must give up possession of the 
premises he occupies in the synagogue. His right, at the most, would 
extend to a claim for a month’s wages in lieu of notice if the dismissal 
was not justified by misconduct. 

By the decision 1 have felt bound to come to, I do not mean in any 
way to compel the community to accept officers whom they are unwilling 
to acknowledge. They have the power—on my reading of the law and my 
conclusion on tbe facts as to the position of the defandants,— to get rid of 
both of them through tbe agency of their domestic tribunal, when it has 
acted in a manner consonant with the general principles of justice. But the 

[198] defendantshave not been given an opportunity of defending themselves 
and they are entitled to such an opportunity. If any voluntary society, 
such as this community, seeks tbe aid of tbe Court to enforce its decisions, 
it must first prove that it has proceeded in conformity with the ordinary 
nrinciples of justice. Such proof has not been given in this case, and I 
must refuse the relief sought. At the same time I do not feel called upon 
to show any favour to the defendants. The conduct of the first defendant 
has been, in my opinion, blameworthy ; and the second defendant must 
share the blame, as he has followed the lead of the first. In tbe refusal 
to bring in the money as agreed, on the restriction placed upon the use of 
pots, in tbe posting of rules, in the closing of the synagogue, and in his 
action generally, I think the first defendant sought to usurp powers 
which belonged to tbe whole body of managers. In my duty to maintain 
the general principles of justice, I cannot grant the prayer of the plaintiffs. 
But the costs are in my discretion, and I feel justified in ordering the 
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defendants to pay their own. The plaintiffs are entitled to the payment 
of any special costs caused by the defence of the third defendant. 

Attorneys for the plaintiff :—Messrs. Payne, Gilbert, and Sayani. ^ 
Attorneys for the defendants Messrs. Thakiirdas, Dharamsi, and uriginal 

Dinsha. ■ OmL. 

- 11 B. 189. 

11 B. 199. 
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Before Mr. Justice Farran. 


1886 

JULY 6. 


Adhibai (Plaintiff) o. Gdrsandas NathU [Defendant).*- 

[14th June, 1886.] 

Haintenanee^Suit by sister-in-law against brotlier-in-law—Joint family—Death of 
plaintiffs husband prior co his father's death and therefore before devolution of 
estate which was self-acguired by his father—Amount of maintenance claimable by 
a sister-in-law—Separate maintenance—Agreement to refer to arbitration—Refusal 
to perform such agreement—Spscijic Relief Act I of 1977» $, 4i. 

The plaiatifi was the widow of ooe Pitambai Nalhu, who was the sod of one 
NathU Jadowji. Nathu Jadowjihad three soofii viz., Motarji, Pitambar, aod the 
defeodaot Cursandas, and all lived together as a joint family. The plainbifi was 
married to Pitambar about thirty years previously to this suit, she being then 
eleven years of age. Pitambar died when he was fourteen years old, before the 
plaintifi had attained puberty, and while she was still living with hot parents. 
After her husband's death she went to the house of her iatber-io law, Nathu 
Jadowji, and was residing there at the timeof bis death. He died intestate iu 
1881, leaving moveable and immoveable property of tho value of Rs. 1,50,000. all 
of which was admittedly self*acquired property. His widow (Lalvahu) and two 
eone, vie., Morarji and the defendant, Cursandas, survived him* Morarji died in 
1883. After Natbu'a death, the plaintifi continued for a time to reside in the 
family*house with Curs^odas. Disputes, howevers. arose, and she left the house, 
and wont to reside with her brotbor. She now sued her brother-in-law, Cursandas, 
for maintenance, alleging that she had been obliged to leave bis bouse in conse¬ 
quence of ill-treatment. She claimed Rs. 1»000 per month by way of maintenance, 
and also prayed for the delivery of certain ornameDis belonging lohcr, which she 
said were in tho defendant's possession. The defendant denied possession of tbe 
plaintifi'e ornaments ; and, as to her claim for maintenance, be contended that 
all the property of bis father, Nathu Jadowji. was self-acquuod, and Chat, ae 
suob, the plaintifi's busbaod, Fitambar, had never any interest in it, having 
predeceased Nathu. and that she was, therefore, not entitled to maintenance out 
of it. He stated, however, that he was willing to maintain her if she would 
return to bis bouse, and live with bis family. 

Beld, that the plaintifi being, as Pitambar's widow, a member of her husband's 
undivided family, was entitled to maintenance from the defendant. Upon Natbu'e? 
death, intestate, his property devolved upon bis sods (Morarji and Cursandan; 
as ancestsai property for tbe bouefit of tbe undivided family, ol which be (Nathu) 
was in bis life-time tbe bead ; or to other words, subject to the incidents fu 
which ancestral property U liable. If one of such sons bad been diequalified from 
inheriting by reason of idioioy. &c.. he. though a member of the undivided family. 
[200] would only bo entitled to maintenance. The plaintifi, by reason of bet 
sex was disqualified from inheriting in competitiou with males, but none tbo 
less was she entitled to maintenance out of the ancestral estate which bad de¬ 
volved upon the males, with whom she constituted an undivided family. 

Where a widowed sister in-law claims maintenance from abrotber-in law, tbe 
only question for the Court to consider is. whether the brotbcr'in l iw bii.-. 
ancestral property in bis bands. 

Held, also, that tbe plaintifi being legally entitled to claim maintcn.iDce 
from the defendant, she was entitled to separate maintenance, and that tbe 
_defendant.could.not insist upon her living in his bouse. 

• Suit No 264 of 1883 
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The property left by N.ithu at his death was of the value of Ri. 1,50,000. 

allowaoce of Rs.iO per month should be paid to the plaiotiff by 
the defendant a^muulenance If Pitambar, the fpUiotiff’e husband), had sur¬ 
vived his father Nathu. the share of Nathu's property, (deducting one-fourth 
for Dalvahu, the widow of Nathu), which would have devolved on him would 
have been a httle less thaa Rs. 40.000. or Rs. 1.600 psr at 4 per cent.,— 

that IS, Rs. per month. The plaiabifl could oot be allowed more than the 
interest on that sum. By analogy to the case of a deserted wife’s claim lor 
mainten mo© against her husband, the plaintiff ought nob to be allowed less than 
ooe-thicd of such interest, her husbmd having left no sons. 

The defendant alleged that.after the plaintiff had left his house, an agreement 
had been mide between thooi co refer their dispute to arbitration, that the 
agraemeni of refecenco bad been actually signed, but that, on the day fixed by 
the arbitrators for making ineic award, the plaintiff had given notice to them 
not to make an award, and accordingly, they had not done so. The defendant 
contended that, by reason of this agreement, the plaintiff’s suit was barred by 
s. 21 of the Specific Relief Act I of 1877 (1). 

The alleged agreement to refer was in the following terms 

“ To Bhai Dossa Morarji and Dwarkakas Damodar, We, the undersigned two 
persons, give in writing to you as follows:—We used to reside and aotinthe 
bouse together in peace and harmony. Lately, a few days ago, in consequence 
of a disagreement amongest the women, Vabu Kuvervabu resided separately. 
Upon persuasion having been used towards her, Vahu Kuvervabu again resides 
in the bouse together with the rest; so now all are residing in the bouse in peace 
and harmony. If any occasion should arise, and if any disagreement should 
take place amongst the women, in order to find a remedy for that, we, the 
undersigned two persons, give in writ ing to you as follows As to whatever award 
or settlement you, two persons, together will make in accordance therewith, we 
agree to receive or pay. As to that, we are truly to act on our true religious faith ; 
and we have written aud delivsred this writing of our free will and pleasure. The 
same is agreed to and approved of by our heirs and representatives, all . thelltb 
[20l] •Jyesth Vo,dya Samval 1939, the day of the event, Friday, the let June, 
1883. And, as to this, you ace truly to make aud deliver a settlement within fifteen 
days' time.” 

Held, that tbo plaintiff's suit was not barred. The agreement did not indicate 
what was the subject-matte r to be referred, and there was no evidence to show 
that the plaintiff’s claim to maintenance bad been laid before the arbitrators, 
or that the plaintiff bad refused to perform her agreement to refer in reference 
to that claim. Nor was there any evidence to show the time at which the plain¬ 
tiff withdrew from the arbitration—whether before or after the time allowed to the 
arbitcaters to make and publish their award, viz., fifteen days. If the latter, 
her withdrawal could not, in any view of the section, be held to be a refusal on 
her part to perform her agreement to refer. Even if the plaintiff’s withdrawal 
was unjustifiable, it appeared that the defendant had taken no steps, under 
8, 523 of the Civil Procedure Code (Act XIV of 1682], to have the agreement 
filed in Court, and thus render her withdrawal of no effect. There was nothing 
to show that the defend »at did not acquiesce in it, in which caee the ruling of 
Tahalv. Bisheihar (2) would apply. 

Qtuere, whether the above agreement was not void by reason of uncortainty. 

Qtioire, whether the actual submission of a subject in dispute to named 
arbitrators, follo'-ved by the attempt of one of the parties to such submission to 
withdraw from or to prevent an award being Diade upon the submiesioo, (alls 
within the concluding paragraph of s. 21 of the Specific Relief Act I of 1877. 

[F.. 22 C. 410: 22 M. 305 = 9 M-LJ. 14; Rel., 13 Ind. Cas. 136 ; R,. 11 A. 194 = 9 
A.W.N. 30; 33A 316 (325) = 8 A.L.J. 66 = 6 Ind, Cas. 420 on appeal to F. B. 
= 9 Ind. Cas. 80 ; 23 B. 608 : 20 B. 85 = 6 Bom. L.R. 874 ; 31 M. 338 = 18 
M.L-J. 254 = 3 M.L.T, 266; 17 C.W.N. 351 = 17 Ind. Cas. GOO ; 4 O.C. 17 (19).] 


( 1 ) “■ And. save as provided by the Code of Civil Procedure (Act XIV of 1882), no 
contract to refer a controversy to arbitration sh til be specifically enforced ; but if any 
person who has made such a contract, and has refused to perform it, sues in respect of 
any subject which he has contracted to refer, the existence of such contract shall bar 
the Buit.” 

(2) 3 A. 57. 
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Suit for mainteuanco against a brother-in-law. 

The plaintiff was the widow of one Pitvonbar Nathu, to whom she 
was married about the year 1856, being then about eleven years of age. 

Pitambar Nathu was the son of one Nathu Jadowji; and the plaintiff 
alleged that, at the time of her betrothal and marriage and afterwards, 
the said Nathu Jadowji (her husband’s father), and also her husband’s 
maternal grandmother gave her presents of ornaments of the value of 
Es. 10,000. 

Pitambar Nathu died about the year 1859 without issue, and leaving 
him surviving his widow (the plaintiff), who was then about thirteen 
years of age. 

After Pitambar’s death, the plaintiff resided with her father-in-law. 
Nathu Jadowji, and was maintained by him. The above-mentioned 
ornaments had been left in charge of Nathu Jadowji, and after Pitambar s 
death they were kept in an iron [202] sate belonging to his family, and 
the plaintiff used such of them from time to time as she required. 

Nathu Jftdowii died intestate on the 20hh June. 1881, leaving two 
SODS, Morarji Nathu (since deceased) and the defendant (Cursandas Nathu). 
The plaintiff alleged that the said Nathu Jadowji died possessed of 
moveable and inamoveable property of the value of about ten lakhs of 
rupees, all of which came to the defendant s possession. The defendant 
also took possession of the said ornaments of the plaintiff, 

After the death of Nathu Jadowji the plaintiff continued to live 
in his family house until May 1882, when, as she alleged, in consequence 
of her ill-treatment by the defendant, she was obliged to leave the 
house and live separately. In this suit she claimed from the defendant 
the monthly sum of Rs. 1,000 as maintenance, and also delivery of the 
said ornaments. 

In his written statement the defendant alleged that the whole 
value of the ornaments presented to the plaintiff was not more than 
Rs. 2, 200 : and that, subsequently to her marriage, the plaintiff had 
continued to live with her father, Bhagwaoji Dwarkadas, who took cliarge 
of and remained in possession of her ornaments. He further stated that 
the plaintiff’s husband, Pitambar, diei before the plaintiff attained 
puberty and while she was still living with her own parents, and that 
after her husband’s death she continued to live with them for some ye-ys ; 
that she only came to live with her husband’s family after she attained 
her majority, and that as widows of her caste did not wear ornaments, 
her ornaments remained with her father, who died in 1873 ; and the 
plaintiff did not know what then became of the ornaments. He denied, 
however, that they bad ever come into his possession or that of Nathu 
Jadowji. 

The defendant further alleged that all the property of Nathu Jadowji 
was self-acQuired, and that his son. Pitambar (the plaintiff’s husband), 
never had any interest in it. 

He also stated that after the plaintiff had left his house, an agreoment 
had been made between them to refer their dispute to arbitration, and an 
agreomentof reference was signed by tlie[203] plaintiff and the defendant: 
bub on the day fixe! by the arbitrators for making their award, the plaintiff 
had given notice to the arbitrators not to make an award : and, accordingly, 
they bad not done so. The defendant contended that by reason of the 
said agreement this suit was barred. 
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The defendant stated that the plaintiff was maintained by him until 
she chose to leave his house, and that he was willing still to maintain her 
if she would return and live with his family. 

At the close of the plaintiff’s case, Farran, J., stated that he was pre¬ 
pared to hold that it was not proved that the property left by Nathu 
Jadowji was of greater value than Rs. 1,50,000, as stated in the 
written statement. 


Counsel for the plaintiff admitted that the property of Nathu Jadowji 
was self-acquired in bis bands. 

No evidence was offered on behalf of the defendant. 

Macpherson and Telang, for the plaintiff, referred to Sreemutty 
Nittokissoree Dos.^ee v. Jogendro Nauth Mullick (1); Madhavrav Keshav 
Tilak V. Gangabai (2); West and Buhler, (3rd ed). pp. 245, 247-8 ; 
Khetramani Dasi V. Kashinath Das {3); Savitrihai v. Luximibai (4)! 
The defendant here has no self-acquired property. It is all ancestral in 
his hands, and we claim maintenance out of it. The plaintiff is a parcener’s 
widow— Gangabai v. Sitaram (5); Lakskman Ramchandra Joshi v. 
Satyabhamabai (G) ; Ganesh Bagaji Vaidya v. Yamunabai (7) ; Ram¬ 
chandra Vishnu Bapat v. Sagunabai (8). 

As to the alleged bar to this suit by reason of the agreement to refer 
to arbitration— Randell v. Thompson (9); Russell on arbitration, p. 80 ; 
Fraser v. Ehrensperger (10); Piercy v. Young (11). 

Inverarity (with Latham, Advocate General), for the defendant,— 
The defendant is willing to maintain the plaintiff, but he is [204J not 
bound to give her a separate maintenance : she had no reason to leave his 
liouse. Nathu Jadowji was not liable, in his life-time, to give the plaintiff 
separate maintenance, as his property was self-acquired, and his sou 
Pitambar, fthe plaintiff’s husband), never had any interest in it— Kkctra- 
moni Dasi v. Kashinath Das (3). Pitambar died many years before his 
father, Nathu Jadowji. On the death of the latter, his property came to 
the defendant who took it unencumbered by any charge in favour of the 
plaintiff. The fact of his succeeding to it, does not create a claim in her 
favour —Sayfirfftai v. Luxmibai (4). The liability to maintain a woman 
out of certain property arises from the fact that her husband had a share 
in such property. Counsel cited Kalu v. Kashibai (12); PeStonjee Nuss 2 ir- 
tuanjee v. Manockjec (13). 


JUDGMENT. 

fhme 2G. Farran, .7.: —The planitiff in this suit is a Hindu widow. 
She sues the defendant, who is her brother-in-law, to recover from him her 
ornaments specihed in a list annexed to the plaint, and valued by her at the 
sum of Rs. 10,000 ; and for separate maintenance at the rate of Rs. 1,000 
per mensem. Tlie defence put forward by the defendant is that the plaintiff’s 
ornaments never came into bis possession, or into the possession of his 
father ; and that he is not legally bound to pay or allow the plaintiff 
separito maintenance. He also says that the plaintiff and he agreed to 
refer all the disputes between herself and him to arbitration, and that the 
plaintiff, on the day fixed by the arbitrators for the giving of their award, 


(1) 5 I.A. 55. (2) 2 B. 639. (3) 2 B.L.R, Ap, Jur. 15 (43). 

(4) 2 B. 573 (G19). (5) 1 A. 170- (GJ 2 B. 494 (519). 

(7) Fnnted Judgeoeots lor 1678, p. 130. (8) 4 B. 261. 

(9) L.R. I Q.B. Div. 748. (10) D.R. 12 Q.B. Div. 310. 

(11) L.R. U Ch. Div. 200, (12) 7 B. 127. (13) 12 M. I. A. 112 (131). 
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gave notice to them not to make their award, and thereby precluded 
herself from maintaining this suit. 

The issues settled were :— 

(1) Whether the plaintiff was presented with ornaments, as her 
stridhan, of the description, amount, and value mentioned m para. 2 of 
the plaint ? 

(2) Whether the defendant is or has been in possession of the said 

ornaments, or any of them ? . i # 

(3) Whether the defendant is possessed of any property out ol 

which the plaintiff is entitled to bo maintained? 

[205] (4) If so, to what amount of maintenance is the plaintiff 

entitled ? , • • r tu 

(5) Whether the suit is not barred under the provisions of the 

Specific Relief Act I of 1877, s. 21 } 

(6) Whether the plaintiff is entitled to any and what relief in this 


1886 
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At the close of the plaintiff’s case I held that the plaintiff had not 
established any claim to relief against the defendant in respect of the 
ovnaraeots she claimed from him. I did so upon two grounds, rirst, 
because what the plaintiff’s evideno. if believed, established, was a deposit 
of ornaments, not with the defendant, bub with his mother. Lalvahu. and 
there was nothing to show that the defendant or his father had incurred 
any responsibilitv in refaience bo them, or that the defendant was in 

possession of them; and, secondly, because Lalvahu, who was called on 
behalf of the plaintiff, denied that tho plaintiff ever deposited the orna¬ 
ments with her. and I believeJ Lilvahu. in preference to the plaintiff : the 
evidence of the latter in reference to the ornaments being inconsistent m 
itself, contradictory to former evidence given by her, and, in my opinion, 
wholly unreliable. Plaintiff’s counsel did not controvert my view upon 
this subject; so, without coming to any finding upon the first issue, I 
decide the second issue in favour of the defendant. 

The facts, which give rise to the third and fourth issues, are simple, 
and are not really in dispute between the parties. Tho plaintiff was 
married to Pitambar Nathu, when about eleven yeir.s of age, about thirty 
years ago. She never went to live with her husband as his wife, as he 
died a youth of about fourteen years of ago before the plaintiff had attain¬ 
ed her puberty. Until that event the plaintiff resided with her own 
{abhor, but after it she went and lived with bar husband’s father, Nathu 
Jadowji, and continued to live with him until his deatii about five 
years ago. Besides Pitambar, (the plaintiff’s husband), Nathu Jadowji 
had two sons, Morarji Sand the defendant Cursandas. Morarji was the 
eldest, Pitambar the second, and the def^mdant Oursandas, the youngest 
son. Morarji and Cursandas survived [206] their father, but Morarji died 
about three vears ago. It is not stated that he left either a widow or 
children. Lalvahu is the widow of Nathu Jadowji. 8ho is si.ill living 
with the defendant. The plaintiff continued to live in the house of her 
father-in-law for some eight months after bis death. She says that she 
left it on account of disputes between herself and tho defendant and 
Lalvahu. and went to live in lier brother’s house, wliore she has lived ever 
since. Tho statement is not quite consistent with the recitals in the arbitra¬ 
tion paper (Ex, No. 2) wliich she has executed, but it is not very 
material. She now claims a separate maintenance from the defendant: 
and the question I have to decide is, whether slie is legally entitled to it. 
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1886 Some evidence was elicited in cross-examination of the plaintiff and 

Junk 14. her witnesses tending to show that the property left by Nathu Jadowji 
was self-acquired ; and. it being a notorious fact that Jadowji, the father of 
ORIGINAL Nathu Jadowji and of his eldest brother, the well-known Kessowji 
Civil. Jadowji, lately deceased, had left no property, Mr. Macpherson, for the 

11 B ~199 P^3,intiff, admitted that the property left by Nathu Jadowji had been in 
his hands self-acquired and not ancestral property, without putting the 
defendant to formal proof of that fact. 

The case was then argued upon the footing that the property left by 
Nathu Jadowji, which was partly moveable and in greater part immoveable, 
was his self-acquired pronerty, and was fairly estimated at the above sum 
of Rs. 1,50,000. Nathu Jadowji died intestate. 

It was contended for the defendant that the plaintiff was not entitled 
to a separate maintenance from the defendant, as he bad under the 
above circumstances, no property in his hands out of wbicb the plaintiff 
could legally claim maintenance—whatever might be the moral duty on 
the part of the defendant to maintain her. Pitambar, the plaintiff’s 
husband, had. it was said, no share or interest in the property of his 
father Nathu in the lifetime of the latter, as all the proii^erty of the father 
was self-acquired ; and, as Pitambar died in the lifetime of his father, he 
took no share in that property upon bis father’s death, and, conse¬ 
quently, the plaintiff, Pitambar’s widow, had no legal right [207] to ba 
naaintained out of it. Mr. Inverarity’s argument, put briefly, was this :— 
Nathu Jadowji was not legally liable to allow bis daughter-in-law separate 
maintenance, as he had no ancestral property in his hands out of which 
she could claim maintenance—all his property being self-acquired, upon 
which she had no legal claim. As authority for this proposition, which is 
undeniable, be relied upon the case of Khitramani Dasi v. Kashinath 
Das (l), approved and followed by a Full Bench of this Court in Savitrihai 
V. Luximibai (2). Upon the death of Nathu Jadowji bis property devolved 
upon his sons, Morarji and the defendant, and after the death of Morarji 
upon the defendant alone, and that property in the hands of the defendant 
was not subject to any further or greater burden than it bad been subject 
to in the hands of the father of the defendant. Pitambar never had any 
interest in that property, as he predeceased Nathu, and, therefore, his widow 
now cannot claim maintenance out of it. For the latter part of this 
argument, no authority was cited. The argument is ingenious ; but it is not, 
in my opinion, well-founded. Natbu Jadowji in his lifetime with bis sons 
and his daughter-in-law formed a joint and undivided Hindu family. The 
family was nob, however, possessed of any ancestral property, and he alone 
possessed property in his own right, as any member of an undivided family 
may, of course, do. If Nathu Jadowji had made a will in favour of the 
defendant, and thereby left his property to the defendant, the defendant, 
according to the recent decision of this Court in the case of Sir Mangaldas 
Nathubai (3) would have taken such property as his self-acquired property: 
and probably in that case Mr. Inverarity’s argument would have prevailed. 
But Nathu did not make a will, and his property upon his death 
intestate devolved upon his sons as ancestral property for the benefit 
of the undivided family, of which the intestate was in his lifetime 
the head ; or. in other words, subject to the incidents to which ancestral 
property is liable. If one of such sons had been disqualified from inheri¬ 
ting by reason of idiotcy. &c., he, though a member of the undivided family 

(l) 2 B. Ij. R. a. C, J. 15. 


(•2) 2 B. 573. 
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would onlv be eutibled to mUabeoauae. The plaiubifif bv reason of hor 
C208lsex is disqualified from iuheritine in oompebitioa with males, bub 
none the less is sha enbibled to raainbananoe out of bhs amesbral estate, 
which has devolve! upon the mvles, with whom she oonsbitubes an 
undivided family. 

In considering whether a widowed sister in-law is entitled to claim 
maintenance from her brother-in-law, with whom hor husband was in his 
lifetime joint, the only qusstioi the Oourbs ask is, has such brother-in- 
law, ancestral property in his hands ? Ef yes the widow is entitled to be 
maintained out of it. In Savitribxi v. LiLximibai[i),t\\Q leading case upon 
this subject. Wesbropp, C.J.. delivering the judgment of the Full Bench, 
says : “ We think we may assume it bo be well settled Hindu law in this 
Presidency, that * * the widow of one undivided, at his death, in 

estate from his brothers ♦ # would * if there be 

sufficient ancestral estate in the hands of the surviving brothers. 

* be entitled to a reasonable maintenance out of such estate.” The 
following nassaga is from the judgment of Norman, C.J., in Rajjomoney 
Do&see v. Shibchunder Mullick{.2) :—“ A sons’s widow cannot have larger 
legal rights against her father-in-law than her husband would nave bad if 
alive, and such husband could not have comoelled bis father to give him 
any share of bis property * ♦ The present case is wholly dis¬ 

tinguishable from those whn*a an heir bakes property, subject to the 
obligatioD of maintaining persons excluded from inheritance, out of the 
estate of the deceased proprietor, or whom the deceased proprietor was 
morally bound to ma-intaiu. In such cases, Hindu law seems to annex the 
duty as a burden on the inheritance in the hands of the heir, and the right 
of the party claiming maintenance appears to be a legal right, analogous 
to a right of property.” That uassage was strongly relied upon by 
Mr. Macpherson for the plaintiff : it is cited by Westropp, C.J., apparently 
with approval in his judgment above referred bo, and is treated by Peacock, 
C. J., in the case of Khetramani Dasi v. Kashinath Das (3) as sound 
Hindu law. He saysThe obligation of an heir to provide, out of the 
estate, which descends to him, maintenance for certain persons whom the 
[209] ancestor was legally or morally hound to maintain, is a legal as well 
as a moral obligation, for the estate is inheritel subject to the obligation 
of providing such maintenance. “The autliorities justify me, I consider, 
in holding, as I do, that the defendant in this ease is legally bound to 
provide the plaintiff with maintenance jut of the property which he has 
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inberitel from his father, Nathu Jadowji. 

If the plaintiff is legally entitled to cla'm maiDbenance from the 
defendant, the authorities show that she is entitled to a separate mainbeti- 
ance ; and that he cannot insist upon her living in his house : ses Knsturbai 
V. Shivajiram Devkumaii) and Ramchandra Vishnu v. Sagiinabaiio). This 
point, indeed, was not contested. 

It remains for me to determine the amount. This is by no means 
an easy task. The Privy Council in Sreemutty Dossee v. Jogendro 
Mullick (6) lay down that in aidition to the value of the estate, another 
element to be considerel is the position and status of the deceased husband 
and of the widow. The main subject of inquiry should be the value of 
the estate, and the Court shoull oon^iJer what would be the due 
proportion which should be given to the widow out of it for her 


(l) 2 B. 573 (581). (2) 2 Hyde 103 (104). (3) 2 B.L.R A.C.J. 15 (34). 

(4) 3 B. 372. (5) 4 R. 201. (C.) 5 1. A. 55 (57) 
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proper maiDtenaDce, iDcluding not only the ordinary expenses of 
living but that which she tnight reasonably expend for religious and other 
duties incident to the station in life which she might occupy. 
Their liordships were then speaking of a widow claiming main¬ 
tenance out of the estate of her deceased husband. If we deduct 
from the whole estate of the intestate a fourth share for the mainten¬ 
ance of Lalvahu, his widow, which is in accordance with the authorities, 
and seems reasonable, the share of the intestate’s property, which 
would have devolved upon Pitambar had be survived the intestate, 
would have been a little less than Rs. 40, 000, or Rs. 1, 600 per annum at 
4 per cen/.-—that is, Rs. 133 per mensem. The plaintiff cannot be allowed 
more than the interest on that share —Madhavrav v. Gangahai (1). As 
a rule, in general, I think, bv analogy to a deserted wife’s claim for 
[210] maintenance against her husband that she ought not to be awarded 
much less than one-third of such interest {Bamahai v. Trimbak C2\—at 
any rate when there are no sons. T have no evidence before me to show 
what sum will enable the plaintiff to live suitably to the status and posi¬ 
tion in life of her husband. The husband belonged to a family of traders 
and to a trading caste, deriving greater enjoyment from the accumulation 
of wealth than the spending of it; he would not probably, if he had lived, 
have run counter to the traditions of his ancestors, but would have lived 
unostentatiously, if not penuriously. Several instances have been cited to 
me in which larger and smaller sums, in proportion to the estate in the 
hands of the heir, have been awarded by this Court for the maintenance 
of widows. I have taken them into consideration. I think, judging 
from what I have learned in many cases relating to wills and maintenance, 
that the plaintiff will be able to live uno.'teDiatiously, but comfortably, 
upon a sum of Rs. 40 p«r wensew. This is less than the sum suggested 
bv Mr. Maopherson, namely Rs. 50, but greater than that offered by 
Mr. Inverarity on behalf of the defendant, on the footing that the plaintiff 
is not entitled to a senarate maintenance, namely, Rs. 25. I have 
given weight to that offer in arriving at the amount I have allowed. 

It remains for me to consider whether the plaintiff is debarred from 
obtaining a decree for her maintenance by the provisions of a. 21 of the 
Specific Relief Act I of 1877. The concluding pamgriph of that section 
is this : “And save as provided by the Code of Civil Procedure (XIV 
of 1882), no contract to refer a controversy to arbitration shall be 
specifically enforced; but if any person, who has made such a contract, 
and has refused to perform it, sues in respect of any subject which be 
has contracted to refer, the existence of such contract shall bar the 
suit.” 

In order to consider whether the plaintiff has brought herself within 
the purview of that section, I extract all the evidence given before me 
upon this part of the case. No evidence was called by the defendant in 
suppoit of it. He was cont6ntedC21l3 to rest his ease on that elicited 
from the plaintiff and her witnesses. 

The plaintiff in examination-in chief said I asked for leave to 
sue as a pauper. That was refused. Ttiere was a reference to arbitration. 
I withdrew from it, and brought this suit.” “I gave the list ” (a list 
of tbo ornamentiS she claimed) to Dwarkadas, the arbitrator. 

In cross examination she said : "The list I gave the arbitrator I 
got from my father’s house ^ Some females were present 

(2) 9 B.H.G.R. 293. 


(1) i E. C39. 
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when I gave the list to the arbitrator—no one else ” (shown a paper), 

“ This is my mark. My brother was with me when I pat my mark and 
also my uncle. My brother was then present. The paper was explained 
to me." The paper is put in as Ex. No. II. *' The arbitration pro¬ 
ceeded. When the arbitrators were about to make their award, I gave 
them notice not to make it, and that I withdrew from the arbitration." 

Dwarkadas Damodar in examination-in-chief said : “ I was one of 

the arbitrators appointed in this matter. Plaintiff did not give me a list 
of the ornaments she claimed. I do not remember chat she delivered 
any list to me." 

Exhibit No. II runs as follows :— 

"To Bbai Dossa Morarji and Dwarkadas Damodar. We, the under¬ 
signed two persons, give in writing to you as follows;—We used to reside 
and act in the house together in peace and harmony. Lately, a few days 
ago, in consequence of a disagreement amongst the women, Vahu 
Kuvervahu resided separately. Upon persuasion having been used towards 
her, Vahu Kuvervahu again resides in the house together with the rest; 
so now all are residing in the bouse in peace and harmony. If an 
occasion should arise, and if a disagreement should bake place amongst the 
women, in order to find a remedy for that, we, the undersigned two 
persons, give in writing to you as follows:—As to whatever award or 
sebtlomenb you, two persons, together will make in accordance therewith, 
we agree to receive or pay. As bo that, we are truly to act on our true 
religious faith ; and we have written and delivered this writing of our free 
will and pleasure. The same is agreed to and approved of by our heirs 
£212] and representatives, all ; the 11th Jyeshth Vadya Sanivat 1939 ; 
the day of the week, Friday, the 1st June, 1883. And, as to this, you are 
truly to make and deliver a settlement within fifteen days’ time.” This 
document is signed by the defendant, and bears the mark of the plaintiff. 

Until the translation of the agreement which I have just read, was 
put in evidence at the close of the case, it was assumed that the agreement 
contained an actual submission of the points in issue in this case to the 
judgment of the arbitrators named in it: and, consequently, the question, 
whether the actual submission of a subject in dispute to named arbitra¬ 
tors, followed by the attempt of one of the parties to such submission to 
withdraw from, or to prevent an award from being made upon, the submis¬ 
sion, fell within the concluding paragraph of the section as above set oat, 
appeared to call, of necessity, for a decision in this case. The question 
is one of great importance and of some nicety. It may fairly 
be argued that such a submission does not fall within the scope of 
the section, which contemplates a general agreement to refer an exist¬ 
ing or possible future dispute to arbiUatioo ; while the actual submission 
of an existing controversy to named arbitrators is left to be dealt 
with by the provisions contained in the Code of Civil Procedure (.\ct 
XIV of 1882), 8. 523, H seq. Mr. Inverariby contended that every 
actual submission to arbitration presupposes an agreement to refer ; and 
that a refusal to proceed with the submission of reference is tantamount to 
a refusal to perform such presupposed agreement or contract to refer. It 
may be conceded that the first portion of this contention is correct, but 
the latter portion of it seems certainly open to objection It would rather 
seem as if the presuj posed contract to refer was spent of its force, or 
performed in its entirety, as soon as the parties to it had actually submitted 
the subject-matter of such agreement to arbitration. If of such an agree- 
ment a Court could enforce specific peifornaanco, wouM not the functions 
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of the Court he ended as soon as it had decreed the defendant to refer the 
controversy to arbitration ; and bad enforced its decree, if necessary, 
by attachment? Would not such a decree bo fully obeyed by the defend¬ 
ant as soon as he had actually submitted to arbitration ? The object of 
the section is [213] to compel parties, who have agreed to refer a matter 
to arbitration, so to refer it before having recourse to a Court of law. 
Exception I to s.28 of the Contract Act (IX of 1872) provided the remedy 
of a suit for specific performance for a limited class of contracts to refer. 
to arbitration. That was opposed bo the English authorities, which have 
decided that the Courts should not grant specific performance of agree-, 
ments to refer—Fry on Specific Performance, p. 417. That portion of s. 28 
of the Contract ActdXof 1872) has, probably for that reason, been repealed, 
and the section under consideration has provided a new means of com¬ 
pelling parties to agreements bo refer bo carry them out by an actual refer¬ 
ence, namely, by nlacing them under a severe disability, if they refuse to 
do so. The mischief to be suppressed was the refusal of parties, who bad 
agreed to refer disputes to arbitration, to carry out such engagements in 
specie. The object aimed at, was to induce parties to such agreements 
to have recourse to ai'bitration before proceeding by suit. In respect 
of an actual submission to arbitration there was no such mischief to 
be suppressed. Where a specific dispute had been referred to the 
arbitration of named arbitrators, the Civil Procedure Code (XIV of 1882) 
made ample provision for compelling the parties to the submission to 
abide by, and carry out, ira terms, unless they could show sufficient cause 
to the contrary: see s. 523 The Privy Council have held that the 
parties to such a submission are not at liberty, unless for good cause, bo 
withdraw from it before it is filed in Court— Pestonji Nussurwanjee-v. 
Manockjee (1). That was a decision under s. 326 of Act VIII of 1859, but 
the provisions of the present Code are almost identical with it. If the 
withdrawal of a party from an actual submission to arbitration were a 
refusal to perform a contract to refer within the meaning of s. 21 of the 
Specific Relief Act I of 1877, the result would he that a withdrawal, for 
good cause, from a submission would preclude the party so withdrawing 
from suing in respect of the same matter; otherwise, it would be 
necessary to read into the section, after the words “ has refused to perform 
it,” the words “unless for good cause shown;" but their Lordships 
intimated in the above [214] case that a withdrawal from a submission 
bo arbitration would be in many cases justifiable. The distinction 
between an agreement to refer and an actual submission to arbitration is 
pointed out by the .Tudge in Randellv. Thompson (2). Passages in the 
judgment of some of the Judges who decided that ease in appeal are, 
however, opposed to the view above suggested, and I do not decide this 

case upon that construction of the section. 

If the withdrawal of a party from a submission to arbitration 
(without or with cause) be a I'efusal to perform a contract to refer a 
controversy to arbitration within the meaning of s. 21 of the Specific 
Relief .\cb I of 1877, it is clear that the section is one of almost a penal 
character, and that a defendant relying upon it as a ground of defence 
must by clear and unambiguous evidence bring his case within the 
wording of the section. The contract to refer in this case is of the most 
general character. Indeed, it may be doubted whether for that reason 
it is not void under s. 29 of the Contract Act IX of 1872, If an occasion 
should arise, and if a disagreement should take pla ce am ongs t the 

(1) 12 M.I.A. 112. (2) L R-1 Q-R- 
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women, in ovdei* to find a remedy for that, we" (the plaintiff and 1886 
defendant) * * “ give in writing to you as follows :—As to what- June 14. 

ever award or settlement you" (the arbitrators) make, 

we agree to receive or pay.” The subject-matter to be referred is not ORIGINAL 
indicated or expressed. Some occasion for calling in the aid of the OlVIL, 
arbitrators, however, arose ; for we know the parties laid something 
before the arbitrators, but what they laid before them there is no evidence 
bo show. The evidence rather points to a claim for ornaments. I cannot, 
therefore, hold that it is proved that the subject of the plaintiff's claim 
to maintenance was laid before them ; and that the plaintiff refused to 
perform her agreement to refer in reference to that claim. There must be 
a refusal to refer before the section comes into operation —Koortiud v. 

Chunder (1) ; Tahal v. hisheshar (2). Again, there is no evidence to 
show the time at which the plaintiff withdrew from the arbitration, 
whether it was before or after the time allowed bo the arbitrators to make 
and publish their award, namely fifteen days. In the latter [215] 
case, it could, in no view of the section, I am of opinion, be htld to be a 
refusal on her part to perform her agreement to refer. The affirmative 
part of the issue in this respect lay, I think, on the defendant. It is not 
shown whether the plaintiff’s withdrawal was justifiable or not ; but it 
appears that the defendant took no steps, under s. 523 of the Civil 
Procedure Code, to have the agreement to refer tiled in Court, and thus 
render the plaintiff's attempt to withdraw from the arbitration nugatory 
if it was in fact unjustifiable. This, under the ruling in Pestonjee v. 

Manockji (3), it appears, he might have done. There is nothing to show 
he did not acquisce in it, in which case the ruling in Tahal v. Bisheshar (2) 
would apply. On the whole, I am of opinion that the fifth issue has not 
been proved by the defendant, and I entertain great doubt whether, if tbe 
facts intended to be relied upon in support of ic bad been proved, they 
would have afforded a defence to this suit. 

Tbe plaintiff's suit, therefore, for ornaments will stand dismissed ; 
and there will be a decree that the defendant do pay her for her 
maintenance the monthly sum of Rs. 40 during the term of her natural 
life, tbe first of such monthly payments to be made on the 1st July 
proximo for that month in advance. 

As to costs, the defendant, though kind and considerate in his 
conduct towards the plaintiff, has denied her tbe legal right which by 
my judgment she has established. He must, therefore, pay the plaintiff s 
general costs of the suit and her costs of the first day s hearing The 
necessity for a second day’s hearing arose from the time occupied in 
investigating the plaintiff's claim to ornaments. The plaintiff must, there¬ 
fore, be ordered to pay the defendant’s costs of tbe second day of bearing. 

Of this day’s costs each party will bear his or her own. This division of 
costs, I believe, to be in accordance with tbe strict rights of the parties. 

I might have taken a less strict view of the plaintiff’s liability to costs in 
reference to her claim to ornaments : seeing that it is, in most cases, an 
inveterate feeling in the Hindu female mind to consider lierself aggrieved 
in the matter of her ornaments, and a widely spread practice, amounting 
[216] almost to a custom, to bring forward unfounded or at least im¬ 
provable claims for ornaments against her husbands relatives; but the 
course she bas adopted in coinuelliug the attendance, in Court, of tlie 
ladies Lalvahu and Sbamvahu bas dotoiinined me not to do so. 1 cannot 


(1) 5 0. 498. 


(2) 8 A. 57. 

141 


(3) 12 U. I. A. 112. 



11 Bom. 217 


INDIAN DBOISIONS, NBW SERIES 


[Yol. 


1B86 

7UNE 14. 


Originai 

Civil. 

11 B. 199. 


but think that their attendance in Court was not really required by the 
plaintiff in her own interest ; and that the process of the Court has 
been made use of to annoy the defendant through the ladies of his 
family or to annoy the ladies themselves. This is an abuse of the process 
of the Court, and calls for its censure. I am afraid that some solicitors 
are not sufiBciently urgent in impressing upon their clients the impropriety 
of such conduct. 

The suit, as regards the plaintiff's ornaments, will stand dismissed ; 
and there will be a decree directing the defendant to pay to the plaintiff, 
for her separate maintenance, the sum of Rs. 40 per mensem on the first 
day of each month in advance for the term of her natural life. The first 
payment to be made on the Ist day of July proximo. The order for costs 
will be as stated in my judgment. 

Attorneys for the plaintiff: Messrs. Tobin and Roughton. 

Attorneys for the defendant: Messrs. Little, Smith, Frere and 
Nicholson. 
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Before Mr. Justice West and Mr. Justice Nanabhai Haridas. 


Eamchandra Narayan {Original Defendant), Appellant v. Narayan 
Mahadev and another {Original Plaintijs), Respondents.* 

[24th July, 1886.J 

LimitafionAct XV of \Sn, art. \21—Hindu law—Joint family- Joint estate—Parti- 
lion—Portion of eUcte reserved uttdivuIed~Pos$ession of reserved portion by 
mentber of family—Adverse poss^scion— inference arising from^Burden 
of proof—P.CS judicata cs betwein defendants. 

The plaintifla sued for part of a house as a portion of joint-family property left 
undivided on the occasion of a general partition which had taken place about thirty- 
five yeare before tbo suit. The defendant had since then been in sole poeeession 
[217] and enjoyment of the bouse in dispute. The Subordinate Judge dismissed 
the suit as barred by limitation, on the ground that the plaintiffs bad failed to 
prove participation in possession or enjoyment within twelve years. On appeal, 
the Assistant Judge held that, as no share had been demanded or refused, the 
defendant’s possession was not adverse to the plaintiffs, and as the house m 
dispute bad been admittedly reserved from partition, art. 127 of the Limitation 
Act XV of 1877 did not apply- He, therefore, reversed the decree of the Sub¬ 
ordinate Judge, and remanded the case for retrial on the merits. On appeal 
to the High Court, 

Held that the suit was barred. The I ict that the house in question bad 
admittedly remained undivided, did not prevent the operation of the Limitation 
Act. and art. 127 of Act XV of 1877 applied. That article applies equally to a 
portion of joint-family property left undivided as to the whole * 

twelve years’ exclusion, known to the excluded sharer, binds him in 
as ID the other. What would bat the operation of the article in question, would 
be a reserve of a part of the joint estate from partition, and a possession of that 
portion conceded to. and taken by, one of the sharers as the common property of 
biiDSelf and the other sharers, 

2. Possession is evidence of title, and is primarily exclusive^ It le for him. who 
impugns this exclusive title, to show that the possession arose in some way 
which bas preserved his own right. 

In every case the person who bas been out of possession for more than twelve 
S make out some nrima/acts title, and some agreement or acknowledg- 
ient of that title, such that possession is deprived of its ordinary effect though 
being held on a joint right, or a subordinate right^__ 
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3. Where an adiudioation between the defeodante is necessary to give the 
appropriate reliel to the pUintiS. the aljudioaiion will bo res /uiicato between 
the defendants as well as between the plaintifi and defendants- But for thiaeffeot 
to arise, there must be a oocfliot of interests between the defendants and a 
iudgment defining the real rights and obligations of the defendsnts infer se. 
Without necessity, ajudgment wiil not bo res judicata amongst defendants, iior 
will it he res judicata amongst them by mere inference from the faot that 
they), have been oolleotivoly defeated in resisting a claim to a share made against 

them as a group. 

FN P 5 Iod. Gas. 934 = 20 M.LJ. 361=7 M.L.T 174; f" -25 B. 287 (303^ 31 0.95 = 

’ 8 O.W.N. 30 ; 33 M. 112 = 20 M. L.J. 369 = 7 M.L.T. 89 = 5 Ind.Cas. 760 , ' 

Ti fi *^03 • 16 C P.L.R. 42; 14 Ind. Cas' 535 = 220 P.W.R. 1912 — 231 P.L-R. 
1912 ; 140 P.R. 1890 : U.B.R. (1907) 2nd. Qc,. C-P.C . 5 ; 38 B. 438 = 16 Bom. L. 
R, 283= 23 Ind. Cas. 944; Appr . 25 B. 367 (369); 5 Bom L.R 97; Rm 12 A’ 806 
= 10 AWN. 128; 18 A 65=15 A.W.N. 156; 20 A. ; 
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This was an appeal from the order of remaod made by A. B. Steward 

Acting Assistant Judge of Poona, in appeal No. 249 of 1884. 

The plaintiffs in this case sought to recover one-fourth share of a 

house in Poona, alleging that it was the joint ancestral property of the 

parties to the suit. . , , r 

The plaintiffs admitted that, with the oxception of the bouse in 

dispute and certain inam land in the Ratnagiri district, all the rest of the 
family property had been divided about thirty years before the institution 

of the suit. 

[218] The defendant contended (inter alia) that the suit was barrod 

by limitation. , . . t . 

The Subordinate Judge, having found that the pUmtitfs had failod bo 

prove possession, or oarbicipation of the rents and protits, of the property 

in dispute within twelve years before the institution of the suit, rejected 

the claim. . , . tt 

On appeal, the Acting Assistant Judge, following the rulings in 

Chhibav. Valabh Chibbail) and Atmaravi Bajiw. Modavrav Bapuji K^h 
held that the suit was not barred by limitation under art. 127, sch. 11 
of Act XV of 1877. He said: “In this case, no share m the family 
property has been claimed and refused ; the poasession of the house by the 
defendant has never become adverse to the plaintiff ; and though the 
defendant has let the house, managed it. received rents and profits for 
naore than twelve years bsfoce the suit, there has not been at any time 
such an alteration in the state of circumstances as to render the possession 
of the house by the defendant adverse to the plaintiffs, and there is no 
evidence to show that the house was given to the defendant as bis separate 
property by agreement.” 

On these grounds the decree of the Subordinate Judge was reversed, 
and the case remanded for retrial on its merits. 

Against this order of remaod the defendant appealed to the High 
Court. 

Shantaram Narayan, for the appellant. 

M. B. Chaubal, for the respondents 
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West, J.—The Assistant Judge in this case has reversed the decree 
of the Subordinate Judge on the point of limitation, and sent the case 
back for retrial. The Subordinate Judge found that the suit was 
barred, because, admitting that the property in dispute was originally 
joint-family property, yet the defendant was in possession, and the plaint- 
i^'s did not show any participation of the possession or enjoyment within 
twelve years. The Assistant Judge, on the other hand, found it admitted 
that the house in dispute had remained undivided at the partition of the 
family estate, which took place thirty-five years ago. Its remaining [219] 
undivided, however, would not place it in any category, such as to 
exclude the operation of art. 127, scb. II of the Limitation Act XV 
of 1877. That article applies equally to a portion left undivided as 
to the whole estate, and a twelve years’ exclusion, known to the excluded 
sharer, would bind bim equally in the one case, as in the other. What 
would bar the operation of the article in question would be a reserve of 
a part of the joint estate from partition and a possession of that portion 
conceded to, and taken by, one of the sharers as the common property of 
himself and the other sharers— Dadoba v. Krishna (l). In such a case there 
would be no exclusion, because the individual holding would be by a com¬ 
mon consent, implying, not contradicting, the joint right. The mere non¬ 
division of a particular bouse or piece of ground, on the other hand, raises 
DO presumption against him who holds it undivided, but a presumption 
in his favour. It is evident that a partition can be best effected by giving 
to each co-parcener distinct portions of the property with each then 
holds without further sub-division. Hence, when once a partition has 
been effected, the. Hindu law refuses a further partition, presuming that 
the portions of the once united estate found in the possession of the 
ex-co-parceners are the shares allotted to them in the partition. In every 
case the person who has been out of possession for more than twelve years 
must prove some facts which will bar the operation of the Limitation Act 
and of the principles set forth in Talya v. Anaji {^),'Vithoba v. NarayaniS), 
and Rai Raghunath Bali v. Rai Maharai Bali (4). There does not 
appear, in the present instance, to have been any admission, on the defend¬ 
ant’s part of the house being undivided in the sense of reserved and 
held by him in the common right; and as the Assistant Judge has fallen 
into a misconception on this point, we must reverse his order, and direct 
him to deal with the case on its merits. 

It has been urged that in former suit there was an adjudication against 
the piaintiifs and the defendant jointly in favour of on© Ganesh Narsinh, 
whereby he was decreed a share of [220] the property in dispute as a 
joint-family estate. According to Ramachandra Baimaji Rabat v. Aoajt 
Parashram Nabar{5), it was contended this adjudication constituted res 
judicata amongst the then defendants ttiat the property was joint estate. It 
was certainly held several vears ago in The Collector of Sholapur v. 
Nana (6), that a Court ought, in some cases.to determine the rights of the 
defendants inter sc. On this principle probably were founded the observa¬ 
tions in Venkateshy. Ganpaija Kl). Where an adjudication between the 
defendants is necessary to give the appropriate relief to the plaintiff, there 


(1) 7 B. 34. 

(.3) See note (6), 11 B- 

(6) primed Judgmeots foe 1886, p. 15. 

(7) Printed Judgments for 1876, p. HO. 


(2) See note fa), 11 B. 210. 

(4) 12 1. A. 112. 

(6) Printed Judgments for 1S74, p. 14. 
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must be such an adjudioation— Cottingkam v. Earl of Shrewsbury (1), 
and in such a case the adjudication will be res judicata between the defend¬ 
ants as well as between the plaintiff and defendants. But for this effect 
to arise, there must be a conflict of interest amongst the defendants and a 
judgment defining the real rights and obligations of tbe defendants inter se. 
Without necessity the judgment will not be m yudtcain amongst the 
defendants, nor will it be res judicata amongst them by mere inference 
from the fact that they have collectively been defeated in resisting a 
claim to a share made against them as a group. The plaintiff's in this 
case have not, therefore, been able in this appeal to sustain the judgment 
of tbe District Court on the ground that the property had already been 
adjudged to the joint family estate. 

Tne costs of this appeal are to abide the event. 

Decree reversed and case remanded. 

11 B. 220-N. =Uarep. P.^J. C. (1881—1883), 688 = !1 Ind, Jut. 303-N. 

Note (aj ;—Toe followiog is the judgmeat of West aod Nanabhai Haridas, JJ. 
in Tafj/o V. Ana/i celecced to id ths abjve case isse Princed Jadgmsnis for 1883* 
p. 259)— ’ 

WEST, J.—The state of thiugs existing in 1651 was exclusive possession, by the 
defendauta' father Daji. of the family property, with tbe exception of the bouse in 
which tbe plaintifi WHS ordered to receive apartments, and did receive them to tbe 
extent of 16 knans. The ongiual presumption in f.ivour of tbe joint possession of tbe 
joiut-family property was thus supplanted by another and totally diSereot presump¬ 
tion, aud It lay on tne plaiutiS to make out that a new state of ibing<: bad subsequent¬ 
ly arisen by which be had been re-aamitted to possession as a joint owner, or had 
otherwise obtained a practical recognition of bis right in that character. He has 
brought forward a considerable body of oral testimony to [2213 support bis claim * 
and if ibis evidence could be accepted witnout scrutiny, he must succeed. But it is 
loose and vague and defective in particulars in which, bad there been a joint enjoy¬ 
ment. evidence wouid almost certainly have been fortbeomiog. Not a Jiabulai/at 
has been produced given to tbe plaintiff, though bis grand-nephews, tbe defend¬ 
ants were infants at their father'sueatb, nor is there any other documentary evidence 
to support tbe claim. Auaji went away for some years, and appears to have received 
nothing out of the common property during bis absence. An extensive business was 
carried on by his nephew Apaji m which be says be had a share, yet not a particle of 
evidence is produced of bis having ever enjoyed a sb.are in that business- It seems 
quite unlikely that he should have remii<ied quiescent while bis rights were completely 
ignored aud a title built up against him. The probabilities being such as we have 
stated, aod the evidence for the plaintiff being met by a stronger body ofevidence 
proceeding from better informed witnesses, we think we cannot witb safety maintain 
the judgment of the Court below, except as to l5 khaus of tbe family bouse. It is so 
far confirmed. As to tbe rest, it is reversed. The ro-^pondeiil will have to pay, in 
each Court, the fees from which be was provisionally exempted as a pauper. 

[P.. 2 Bom. L.R. 410 : R.. 11 B. 216 (219).3 

11 B. 221.N. = Unrep. P.J.B.H C. (1881—1S83), 690*11 Ind. Jur. 304 N. 

Note (^) :—The following is the judgm'^ut of West and Nanabhai Karidas, JJ., 
in Vitkoba v. Narayan (see Printed Judgments for 1883, p. 202), also referred to in tbe 
above case.— 

West, J.—The plaiutiSs sued for part of a field as a portion of joint property 
left undivided in a general partition. The partition tcok place so long ago that no clear 
evidence about it is availablo. SVbat is clear is that the defendants have had exclusive 
possession of the whole field in dispute for a time, which gives them, vritna facie a 
title by prescription Now. possession is evidence of title, and is primarily exclusive. 
It is for him who impugns the exclusive title to show that the possession originated in 
someway which has preserved h:s own right; otherwise we must attribute a legal 
origin and the usual incidents to actual, continued, and peaceable eojoymeot. It is no 
proof of property’s being still undivided that it was once undivided ; otherwise there 
would bo a ground foe ageneral redistnbutiou of all Hindu estates. A counter presump¬ 
tion of greater force arises from long exclusive possession. The man who is out must 
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make out some priwia fadB title and some agreement or acknowledgment of that title, 
such that possession by his adversary is deprived of its ordinary efieot through being held 
on a joint right or on one subordinate to the right set up- No such title and agreement 
have been made out here; none certainly can arise from another field having, some 
years ago, been given by a defendant to a plaiotifi. _ 

Referring to Deunpo V. (Janpayo {!), we reverse the order of the District Court, 
and direct that the appeal be re-called and'disposed of acoocding to law with reference 
to the above observations. The District Court will award coats. 

The following is the judgment of West and Nanabhai Hatidas, JJ. in another 
case (Lacfiiraw V. TJma, see Printed Judgments for 1883, p. 285). (Second Appeal 
No. 489 of 1882) bearing upon the same question 

[222] WEST, J.—When of two persons one is in enjoyment of property and the 
other has no enjoyment or possessioo, that is, -prima facie, an exclusion of the latter. 
There may be a contraot or other jural relation between the patties which accounts for 
the sole possession, and makes it preserve, instead of destroying, the joint right, but of 
such a state of things positive evidence is always required, since otherwise possession 
continued even for centuries would afford no security to property. An enjoyment by 
agreement even after partition, by one for several would, of course, satisfy the test, but 
then there must be evidence of the agreement to prevent the inference of 6«lus»ve 
possession. In the present case, there has been exclusive possession m fact since 18o7 
by Tilokchand and his son. They have bad the mortgage deeds and have received the 
rents. Vishram. who made the partition, must have known of this exclusion of him 
from this part of the once joint property, and, therefore, from the moment sepata e 
sole enjoyment by Tilokchand, time must be computed for limitation. Hence tna 
suit as one for a share in the mortgage tights over the property in question beld by 
the defendants must fail, and not the less so because of a foolish or perverse aa“‘®s‘on 
of the widow Magnibai ou which, seeing the whole case.it would be impossible to 
ground a decision in favour of the plaintiff. The plaintiff it appears ®®Parate^ 

become a puisne mortgagee of the property in dispute. In that character ^ _ 

the prior mortgage, but bis present suit, as one to obtain a aha.e in the mot g g 

est beld by his cousins is barred. a • »u» with 

We. therefore, reverse the decrees of the Courts below, and reject the claim, with 

costs throughout on the plaiutiff. 

[F.. 11 B. 216 (219).] 


11 B. 222. 

appellate civil. 

Before Mr. Justice West and Mr. Justice Nanabhai Earidas. 


Seivram Dinkab GharpuRAT iOrmnal P^intiff), 

THE SECRETARY OP STATE FOB Defendant). 

Respondent.* [17th August. 1886.] 

Oovcrn..ent 

r-' XI0/1852, 

In 1826. A. obtained a ““ ooSTnToHaa^e'and o“owances 

enjoyment of certain prop jnokasa amals. A and bis 

Rrnuaily paid from the Gover to 18*52 wheo the inam was attached on 

.ucceSBO^r. continued io po.B.s,.on do^p to 1852. 

behalf of Government P®® attachment remained in force till 1865, 

the title of the holders of the property, with the 

[228] when government hnaiiy^^^^ restored to those from whose possession 
exception of a certain port ■ the successor in interest of A., 

it had been taken in 185 . possession. The Collector refused; D., 

applied to ‘‘'® ^frreats of the nwkasa amah, and obtained a decree m 

See^'Tbirrito, ” d°d pot .ocpive pp? pp?mept from thp Government trea,.ury. 


Appeal No. 31 of 1884, 

(1> Printed Judgments for 1877, p. 194. 
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In ISSSf D. filed the present suit against Government to recover possession of 
the inam lands together with arrears of the ama/s* 

Held^ that the suit against Government was not cognizable by the Civil Courts 
both under the Pensions Act (XXKI of 1871)i s. 4. and under the Bombay 
Revenue Jurisdiotion Aot (X of 1S76K s. 4. Both these Aots, though not 
retrospeotive in their operation, still do not oreate rights to relief against the 
G*)verDment where none subsisted before. Accordingly, the suit, being barred 
under Bombay Reg. XXIX of 1827, was equally barred under the lat^^r Aots 
XXIII of 1871 and X of 1876 (u). 

field, also, that even if the suit were cognizable by the Civil Courts, it would 
be barred by limitation. The plaintifi's right to the periodical payments was 
batted by a total disoontinuanoe of them for more than twelve years before the 
institution of the suit notwitbstanding hU decree for the amah in 1868, which 
might establish bis right to them in that particular year. 

Beld, further, that the claim to the lands was also time-barred, the Collector’s 
possession being that of an adverse bolder since 1665, when the attachment was 
ordered to be withdrawn. The laud could not properly bo said to be in custodia 
leges. Government having taken possession of it in its own right, and not on 
behalf of any rival olaimants thereto. 

Rao Karan Singh v. Raja Baker .Ifi JThanfl), Shidhojirav v. Naikojirav (2), 
and Tukaram v. Sujan Gir Guru (3), referred to and distinguished. 

CD., 29 B. 480 (491) =7 Bom. L.R. 497.] 

[224] This was an appeal from the decree of W. H. Crowe, Acting 
District Judge of Poona, in suit No. 4 o( 1883 

The facts oi thi« case, so far as they are material for the purposes of 
this report, are as follows:— 

The Kolis of the Fort of Purandhar were, since the time of the 
Peshwas, in enjoyment of certain inam lands and of cash allowances paid 
from the GoverDCDant treasury, called mokasa avials : —[6] 

In 1826 a decree was passed against the Kolis in the Principal Sadar 
Amins Court at Poona, awarding possession and enjoyment of the inam 
lands and mokasa amals bo one Antaji Yesbwant Chapekaras mortgagee. 
Under this decree, Antaji enjoyed the lands and cash allowances from 
1831 till bis death in 1839. In that year, Antaji’s adopted son and heir 
sold bis interest in the lands and amafs to Narbar Viuayek Gharpuray. 
Narhar remained in possession and enjoyment till his death in 1843, when 
his brother Dinkarrao succeeded. His possession continued till 1852. 

(o) Regulation XXIX of 1827, s. 6, provides (infer alia) that no suit shall be 
cognizable by the Civil Courts od the following subjects : — 

Istly —All claims against Goveromeot in respect of inayns, 

2ndly, —All claims against Government on account ot jaghirs, varshanst pen¬ 
sions, nemnukSf and other advantages not hereditary. 

Zrdly —All disputes regarding public rent or revenue payable to Government. 

Act XXIII of 1871, 8. 4, provides that no Civil Court shall eotertalo in any 
suit relating to any pension or grant of money or land revenue conferred or made by 
the British or any former Goveromeot, whatever may have been the consideration for 
any such pension or grant, and whatever may have been the nature of tbe payment, 
claim, or right for which such pension or grant may have been substituted.’* 

Aot X of 1870, 8. 4, provides {inter alia) that no Civil Court shall exercise 
jurisdiotion with reapect to— 

(c) •• Claims against Government relating to lauds held under treaty, or to lands 
granted or bold as or on other political tenure, or to lands declared by 

Government or any office, duly authorised in that behalf to be held for service ; or 

(6) claims against Government to receive payments charged on, or payable out 
of, the land revenue. 

(t) Wilson in his Glossary defines ttiakasa as a village or land assigned to an in¬ 
dividual either rent-free or at a lowqait-ront on condition of service and anial as a 
share of revenue after expenses and extra charges are defrayed.'* The mokasa avtals 
were thus alienatione of tbe revenues of a village in consideration of certain services 
rendered or to be rendered to tbe State. 

,{l) 91 A. 99 = 6 A. 1. (2) 10 B.H.C.R. 228. 
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In 1852 an inquiry was instituted, under Act XI of 1852, into the 

Koli’s title to the maw lands and mokasa IZfiLZ 

other documents of title were produced by the holders 
Commissioner, the Collector took possession oi the ^ 

nronerty, and stopped the payments irom the Government Treasury. 

^ The attachment remained in force till 1865. when ‘J"®. . 

of Government was communicated to DmKarrao m the followi g • 

Dinkar Vinayek Gharpuray is informed, with re^rence to his 

petition of the 30th December. 1863. that the Revenue 

Southern Division, has issued instructions to the Collector of . 

the foUowing effect, in the matter of the holdings of the Kohs of Killeh 

Purandhar. to which his petition relates . 

“Inam not resumed by the Peshwa and now contmuable to the Kolis 

as nrivate property under the summary settlement. 

^ [225]^’‘2. Holdings of Umaji Naik’s widow, which may be cont- 

nuable during her life only, free of service, and the lands at Bbewady 
and Nygaon continuable as private property under the summary settla- 

3. Service lands and Gair Dakbla cooruns to be ^ 

Quarter of the revenue survey assessment and a nominal nazr 
succession on condition of the holders consarviog the Government 
timber growing in and around the Purandhar hill, and during their go 

conduct and the pleasure of Government. 

"If any of these holdings are still under 

restored by the Collector to the persons in whose to thrpersons 

date of the attachment Arrears, if any are due. to be paid the persons 

tha boldiug may be restored, after S'vmg due notmeJo 
concerned, in order that those who may consider themselves 

^titled to receive the whole or any portion of 

con'tmuable only during the please o Gojernmen and 
the good conduct of the holders, and on condition oi P®. ° . om 

certain service, will be restored only to the Kolis, nob 

Government have continued them as a matter of grace, alone can 

STy were in possession at the date of attachment, as they 
fulfil the conditions on which the holdings are to be con , 
dne to be paid to the Kolis and E-“-his to whom these ho^ 
be restored after a delay suflioient to enable to apply for an 

session at the date of attachment receiving them in liqui- 

order from the Civil Court for the payment of the same 

Tuon of tne.r claims should the Civil Court fc'llecL 

In accordance with this decision, The Collector 

to bo restored bo the possession of the lane s an QoUgetor for arrears 
refused. Thereupon Dinkarrao filed After that date he received 

of the amals, and obtained a decree m lobo. formerly held 

no payment from the Government treasury, 

by him were handed back to the Kohs. Government to 

In 1883, Dinkarrao filed the present s g 

recover possession of the tuavi lands ^ndmakasaamais. 

awarded to Antaji under the da, first, that it was 

The lower Court dismissed ^esu , 4 the Bombay 

barred under the Pensions Act (XXIIl OJ1871, ^ 

Bevenue Jurisdiction Act (X of 197bJ, s. a , au . 
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also barred by limitation, the plaintiff not having received any profits 
arising from the lands or any cash allowances since 1865. 

[226] Against this decision the plaintiff appealed to the H>gh Uourt. 
Branson (with him V. K. Bhaiavdekar^, for the appellant.—The suit 
is nob governed by the Pensions Act XXIII of iSn. This Court has 
fruled in BavjiNarayan Maiuilik v. Dadajt Bapujt Desai (1) and Guru- 
shidgavdav. Rudragavdati {2) that the Pensions Act should receive a strict 
construction. The Act does nob apply bo suits brought before it came into 
force Here there was a previous suit, and in execution of the decree m 
that suit the plaintiff and his predecessors in title had been m possession. 
Therefore, his rights un hr tiv.i decree are not affected by the Aob— 
Jammdas v. Lalitaram {3). We are alienees me^ly of ^be land 
revenue, but also of the soil itself. The Pensions Act {XXIII of 1871), 
therefore, does not apply : see Babaji Ban v. Rajaram Ballal (i:). The 
sanads in dispute do nob fall within the class declared to be service lands. 
Therefore the Revenue Juri.'dicbion Aob (X of 1876) does oot apply. 

As bo the question of limitation. Government took the lands m lao^ 
to consider whether they should or should not be continued free horn 
assessment. In 1861-62 a summary settlement was made with the Kolis. 
The order of 1865 does not say wiiich are service lands. The possession 

of the Collector is nob adverse bo the mortgagee. Refers 

Naikojirav (5) and Bao Karan Singh v. Raja Baker Ah Khan {6) and 

Tuk(XT(X7n V. SujcLfi Git Gutu (7). ^ - lu a 

Hon. Rav Saheb 7. N. Mandlik. Government Pleader, lor the resend- 

ent:-The suit against Government barred under Reg. XXIX of 

1827 a. 6 , Act XI of 1852 and Act X of 1876. The abbachmenb was made 

under Act XI of 1852. and the land was declared bo ^ service land in 1865. 
Therefore the suit is barred under Act X of 1876. The claim to the amals 

is also barred under the Pensions Act ,.;ohfc ft.n8 

. H tThf couet 

tor’s possession was clearly adverse bo 'he olainbiff at the latest 
79271 IftfiT when he refused to restore the lands bo the plaintfl. In this 
respeythirerse^^^^ the cases cited by Mr. Branson. Tne adverse 

( fUii for fBord thao t^V6lv6 ysais bars fch6 suib, 6V6Q 

ass7miag“ hat it is cogniaabK, by the CivU Cear.s Th-laim to the a,r^k. 

too, i’‘i--bar.ed, no payment ^ 

1876 ^Tbrn 7 erttn 7 t 7 fnton“ accoont o. an ---J‘'h^«o™.n.ent 

xTof \852 applies only To’cTaims hoirinds free of assessment. To 
XI of 1852 apphes V ^ breach of the trust assumed by 

apply these Acts to this ® ^ R.,(ers bo The East India 

Goveremenb in attaching this proper .y. xx.'^io 

Company y. Oditchurn Paul 

WEST J-Thenlaintitf in the oresenb case sues as the represen- 
wtisi., j. j. , Anfc.H who in 1826 obtained a decree on 

tative or successor m 

a mortgage awarded to the mortgagee possession and 

Purandhar. The d i.nis andof payments from the Government 

LTry^Vailed "lokZ a,nab." The l atter phrase would soa- to 
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properly imply benefits derived from the land revenue attended with a 
reciprocal obligation of service, whether the rendering of such service was 
a condition of the right to the benefit or not; but such service as might 
bav 0 been exacted from the Kolis, in return for their benefits either in land 
or periodical payments, had been allowed to fall into disuse.^ In 1864 the 
Acting Collector reported that the services were purely nominal (Ex. 13). 

The possession of the decree-holder and his successors continued 
down to 1852 without anv approach, apparently, to final satisfaction of the 
decree. In 1852 the “ inam " was “attached” on behalf of the (Government. 
This means that the Collector thenceforth levied the land tax, without 
abatement, from the occupants cultivating the lands, instead of ac¬ 
cepting it from the mortgagee (representing the Koli inamdars) with 
certain deductions or a total remission as to certain lands of the u 
[2283 assessment. It means also that the Collector ceased to pay 
the Government treasury the “ mokasa amah ” previously recognised, 
though perhaps only provisionally, as a property of the and regu ar- 

ly paid to the decree-holders under the attachment in their favour. 

The attachment on behalf of the Government was 
first made, was brought under the provisions of the Inam Act XI of 1852. 
Under Reg. XVII of 1827 the Collector’s order as to the liability 
of land to the land tax in full or in part was, in the first instance, decisive, 
but a liberal provision was made for a suit against him m t o 
Civil Courts at the instance of any land-holder who might feel himself 
aggrieved by the order. In extending the regulations to the Deccan 
districts. Reg. XXIX of 1827 by s. 6 cuts down the rights 
by subjects against the administration by excluding from e cogo 
of the Civil Courts “ all disputes regarding public rent or revenue payable 
to Government,” ” all claims against Government on account of 
and ” on account of jaghirs, vatshasans, pensions, nemnu an 
advantages not hereditary.” As the Civil GourU '''ere a so ^iintrieS 

taking cognizance of “ complaints of exac^ons ° ware 

or village officers,” it is plain that no rights, m the proper ^ , 

enforceable against the Government in its ® , 

dispenser of the public revenue, especially that arising from the land. 

All was virtually left “=6 equity of the execut.ve, ^ 

The provisions made by xteg- , i. j ^ in fha 

of claims to exemption from land tax '''ere a mos ^ ^ 0^.0 

hands of the Collectors. The Government thus, no doubt, f 

Intjsfls while a nrescrintion of popular sentiment, if not of strict law, was 
losses While a P, V Act XI of 1852 provided a speoia 

daily growiogupagamsbits claims A “alienations.” 

'Eer xv!l of 1827 were repea^d as^^to 

tbe Deecao,andeat.rely uew rules weie 

apply only, in strictness, to , •• r,r 2293 ( = 5 ene/?cizm) 

therein” (s. 4), and such a Seoeral word ^ ,^rsU-ued with reference to 

occurring in some parts of cf a payment from the treasury 

this limitation of its scope. The stopp g . . norson aggrieved, 

was not within the wording «htTnnni^^'had no 
or thmkiog himself ^ bling claimed as hereditary might 

legal remedy unless ‘“^^lYh^^l^^eognizab^ by the Civil Court as saved 
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from the Government, but also to payments by Government out of the 
revenue. The orders of the Inam Commissioner were subject to a reversal 
or variation by the Government (Aot XI of 1852, s. 5, sch. A, ruje 2). I 
is not to be supposed that an unfair advantage as against tl^ individual 
inamdars was meant to be secured to the Executive Government, 
representing the general public interest, but all was brought under its 

''^^^'rhe mode of procedure prescribed by Act XI of 1852 in the case of 
exemptions from land revenue and pursued by analogy in the case of 
annuities drawn from the Government treasury was hrst a general invita¬ 
tion to the persons concerned to send in statements of their titles to the 
Commissioner. This failing, a personal notice was to be sent to the 
individual enjoyer of a charge or exemption to show and maintain his 
title (sch. A rules 5. 6). This notice, if unattended to. was to be followed 
by one still more peremptory, and by an attachment or seizure of the 
particular benefit. Tbe requisition of the Inam Commissioner was to be 
a '• warrant to the Collector for the attachment of the land and for the 
collection of the rents accruing therefrom on account of Government 
during its attachment.*’ At tbe close of the Inam Commissioner s 
inquiry he was to intimate to tbe Collector h.9 decision in any case m 
which^be attachment was to be removed. This implitd t^t the title set 
up had been proved, but still the rents co lected during tbe attachment 
were in no case to be restored to the alleged P^oPnator. e^ept u d 
the general or special instructions of Government (sch A rule 11) 
The decisions of tbe Inam Commissioner were to be earned 
the Collector “ in anv manner which may from time to time be presciibed 
by the Governor of Bombay in Council.’- and the same authority could 
review with final effect the orders of the Commissioner. 

It was under Act XI of 1852 that the property now m question was 
attacber The profits hitherto enjoyed by the mortgagee m right of the 
Kolis were appropriated by the Collector for the Government while the 
inv^sSon of the Kolis’ title as against the Government was pending 
before L Inam Commissioner. A deci^sion of this seems to have 

been arrived at in 1861. and on the i8th Februaiw. 1862 the Govern¬ 
ment (Ex 18) approved the settlement proposed by the Commissioner. 

This settlement left the Question of the 

might be-continued.” i.c.. allowed to remain to the Kolis free of the 
land tax in consideration of service 

arrangements and recommendations were to be reported to Government. 

loZ delav occurred in arriving at the 
attachment on‘account of tbe mortgagee as against the Kolis was mean¬ 
while continued, though under what may be 

attachment on behalf of Government be gamed no immediate advantage 
from it. InJulv. 1863. Dinkarrao. the then mortgagee seems to have 

requested that his attachment might be Zt the 

as he had come to an arrangement with the Kol^, but the lands 

it is said, were again attached by the Collector at his request. This 

attachment, like the former one. would, of course, be merely nominal o 

long as the attachment by Government continued. It would avail only in 

favour of Dinkarrao as against the Kolis. , .. , •• 

Dinkarrao now soughtto take advantage of the decision oftheGovern- 
ment, which, as he thought, had at any rate m some 
free. He was met by rival claims set up by the 

Narhar, and by the Kolis. who having no valuable interest m the property 
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as free, desired that it should all, or as far as possible, be ranked as 
'* service ” emolument annexed to the nominal duties they were to perform, 
and, as they honed, guarded in consequence against alienation. The 
Collector not [231] seeing his way amongst these contradictory claims, 
referred the parties to the Civil Court for a determination of their resnective 
rights. Meanwhile Bombay Act II of 1863 had become law. Dinkarrao 
sought a restoration of the property to him on the terms of the Act at 
one-fourth of the full assessment on the lands. The Collector still refused 
to move without a decision from the Civil Court. Diokarrao next applied 
to Colonel Etheridge, the Settlement Officer under the new Act (Ex. 12), 
but by him was informed that instructions bad been issued to restore the 
property and the proceeds of it to those from whom it had been taken by 
attachment in 1852. 

Still the question of the property to be appropriated as service emolu¬ 
ment remained to be settled. The Acting Collector made a full report in 
1864 (Ex. 13), and in 1865 the final decision was communicated toDinkarrao 
by the Revenue Commissioner (Ex. 10, dated 12th May, 1865). In this 
document the property was divided into three categories. As to two 
of these, the lands assigned for service and to the widow, no question 
is now raised. As to the firsc category in the Revenue Commissioner s 
letter, we are clearly of opinion that the decision is that they be restored 
to the persons from whom they were taken. The District Judge has held 
that lands now sought, cannot be included araogst those to be restored, 
because the summary settlement admittedly did not apply to them. It 
did not apply to them. or. at any rate, some of them, because the title 

had been investigated under Act XI of 1852, The plaintiff has set forth 
the precise lands that he claims, and. except so far as any of them may be 
shown to be affected with the obligation of Providing for 
or for the widow’s maintenance, they ought, if taken from him in 1852. to 


have been restored to him in 1865. . , i j 

Diokarrao asked the Collector for a specification of the free lands, m 
order that he might enter on the possession of them under the 
Commissioner’s order. The Collector was still in a difficulty (Ex. 11). 
The Koils had not yet accepted unequivocally the terms on which the 
“ service” lands, or rather exemptions from land tax. were restore^ 

to them, and N^rhar’s widow. Parvati, set up a claim Dinkarrao 9 

succession to [232] his interest. Moreover, the Gollector 
karrao had given up his interest by his of 

1863. Being thus placed at arm’s length by the Collector Dmkar a^ 
sued him for arrears of the remaps included in 1868. 

usual course of litigation obtained a fioa ^ formerly held by 

Since that time 

him, in the sense of his taking the the imnression shared by the 

been handed back to the Kolis “ . ^nd Ramoshis 

District Judge, that all had been Ilone could perform, 

alone on a tenure of personal seiv c b the Revenue Com- 

rsiorr.r<:re::rt .^;;^m“:rs provea nnayaihng, ana in 

'®®®LTmi'a1on"is7eraea'n bar of the^ suit on^behalf Gojmnme^nt, 

and against, this it a view to adjudicating on the rights 

possession of by the Goyern ^ustodia. legis and then retained 

rv r Goy“ nment'’:n I°corstructiye trust which would endure uuti, 
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restoration of the property. Bub, in spite of Mr. Branson’s able argument, 
vje do nob think this contention a sound one. The cases cited by him are 
far from identical, in principle, with the present. In Bao Karan Singh v. 
Baja Bakar Ali Khan (l) what was decided was that the Collector’s pos¬ 
session of an estate in order to realize arrears of revenue is not adverse 
to one more than to the other of the rival alleged owners, and that one is 
not prejudiced by payment to the other of the surplus nrooeads. The 
estate, when set free hv the Collector, becance then, and nob till then, 
available as an object of possession, and, therefore, of adverse nosaesaion 
to one of the claimants as against the o^her. The same point had been 
ruled the same way in Shidhojirav v. Naikojirav (2). In Tukaram v. 
Sujan Gir Guru (3i an estate attached by the Peshwa. in order to 
determine the adverse pretensions of rival branches of a familv, was 
eventually [233] releaa-d by the British Government. Neither Govern¬ 
ment bad set up a right of its own, and the decision was that, during its 
possession on account of the unascertained owner, no rights adverse to the 
owner could have grown up, he being prevented from guarding his interests. 
In the present case the Government seized the property as its own. and 
called on the previous possessor to show his title. No doubt the Inam 
Commissioner was to investigate the title set up, and would do so justly to 
the best of his ability : but the final order had to be given bv the Executive 
Government, and that could not be called a judicial process in which one 
of the parties could begin by taking possession of the object in dispute and 
end by pronouncing on his own rights and those of his adversary. The 
inquiry by the Inam Gommissiener bears more resemblance to an inquest 

of office under the English law than to a suit in Court, and the finding of 

an inauest was traversable in the ordinary Court on a petition of right. 
Tne pr'ocedure under Regulation XVII of 1627 was quite analogous to this, 
for the Collector’s decision,however carefully arrived at. could he challenged 
bv a suit in the Civil Court; but this part of the Regulation law was. as 
we have seen, not extended to the Deccan. When theref^ore. the order of 
the Revenue Comrniosioner was made in 1865, and the Collector b*»came 
bound, in coDsequence, to restore the free or partially taxed lands to the 
former possessors, his continued detention of them would be no longer 
covered by the provisions of .\cb XT of l8-‘52 ; it would he a contravention 
of rule 11 of sch A of i.he Act. and would put him into the possession of 
an adverse holder. Dinkan-ao must needs have treated the Collector as 
being in this position when he sued him for arrears and got a decree 
against him in 1867-68. The Government had. m fact, taken possession 
of the property as its own.subject to such rights as it micht itself recognize 
and' such concessions as it might oventuallv make Tf it held m a manner 

or under a law giving to the mortgagee a right of h® ha 1 a cause of 

action in 1852. If the provisions of Act XI of 18o2 preventel this down 
to 1865, bis right of action, supposing he hau one, arose m that year. 
There was no admission of his right afterwards H-s decree for the amals 
in 1868 might establish [234] his right to them in that year ; but his 
right to these periodical payments, if otherwise cognizable would be barred 
by the subsequent total discontinuance of them for more than twelve years 

before the institution of the present suit. „ , • 

Act; XXITI of 1871 and Act X of 1876. while excluding the juris¬ 
diction of the Civil Courts over suits relating to pensions and pants of 
laud revenue and over claims to hold land wholly or partly free from the 
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land tax, except pending suits from tbeir operation. This is whafe 
ordinary interpretation would say, even without the express exception. It 
would say. with still more emphasis, that the rights fully acquired under 
previous suits and in course of realization through the execution of decrees 
thus obtained, couh- not, wilhcut express provisions to that end, be affected 
bv the new law. Thus in Jamnadas v. Lalitaram (1) the attachment of 
a'pension had. under the law as it then stood, given to the decree-holder 
a real right, a part of the ownership of the annuity, which the new law 
did not destroy. But though these new laws did not destroy fully acquired 
rights,or even inchoate ones involved in pending suits,neither did they cimte 
riehts’to relief against the Government where none subsisted before. Now 
under Regulation XXIX of 1827, s. 6, the Government thinking fit to 

appropriate an inam. to refuse payment of an annuity, or to exact land 
tax where the landowner averred it was not due could nob be sued 
for such acts in the Civil Courts. The rights it is said to have infringed 
in the present case are of the character either of rights to periodical 
payments, or else to exemptions from, or appropriations of the land 
revenue. The actual physical detention of the soil appears always to have 
been with the rayats. The plaintiff, therefore, has ijo right to relief 
against the Government, even apart from the Acts of 1871 and 1876. 
Its proceeding in taking or keeping possession in 1865 was hostile alike 
to him and to evsrv nroprietor of the estate thus appropriated or of an 
interest therein, and not the less so because there had been a suit between 
him and the former owners and a decree in his favour, /gainst this act 
which be thinks wrongful, he either had no [23SI under 

Regulation XXIX of 1827 and the recent Acts, or, if he had a remedy, it 
was barred bv limitation before the institution of the present suit 

We. therefore, confirm the devotee of the Court below with eosts. 

Decree confirmed. 


11 B. 23S. 

appellate civil. 

Before Sir Charles Sargent, Kt., Chief Justice, ajid 
Mr. Justice Nanabhai Haridas. 


,.s,z K'- S's;: , 

Government Of itich village hmttea to What. , u • 

■o v«ar ifl20 down to the year 187‘i the Waikat family baa been in the 

From the year 182U do „ / a treaty between the East India Com- 

enjoyment of ^^bdul Kadar and Kbln Mahomed were brothers and 

pany and of® Mjja For an alleged fraud of Khan Mabrmed, 

the last male desceodHnts of 

Government Mabcmed. On tbe desth of Kban Mahomed. Gov- 

Abdul P®‘^®f®®®!js^December. 1872. placed an altacbmenl over the village, 
ernment, ootbe 31st Dec .^ nt.Jrg^jtor of Abdul caused tbe lands m 

On the lindf of tbe Waikar family situated at Pasarni. to be 

S“n h.. decree aga inst Abdul, .nd the, were purchased by tb e 
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defendant, who was put in possession on the 22ad April. 1876. In the mean¬ 
while, Government, having ohosen to recognize the plaintiff as a representative 
of the Waikat family, had removed the attachment, and regranted the yiUage to 
the plaintiff shortly before, vis-, OQ the 3rd April, 1876. The plaintiff being 
dispossessed, sued the defendant, oontendiog {inter aha) that Abdul, having 
predeceased bis brother, bad no interest in the lands, which had been purchased 
bv the defendant. The Gaurc of first instance awarded the plaintiff s claim, and 
directed the defendant to pay the plaintiff’s costs. The defendant appealed to the 
District Judge, who was of optnion chat the proceedings of Government since the 
attachment m 1872 aod restoration ot the village were acts of State, and he varied 
the decree of the lower Court by cutting dowu the plaintiff’s costs, inade payable by 
the lower Court’s decree, to half. On appeal by the deiendant to the High Court. 

fleZd. reversing the decree of the lower appellate Court, that the plaintiff’s 
claim should be dismissed. The attacbmsnt placed by Goverument on the death 
of Khan Mahomed in Deoemoer. 1872, was limited to an exemption from assess- 
ment.and the resumption and re-grautio theplamtiff did “O'- 
title to the lands m question. The proceedings of Government m 1873 and 1876, 
r2361 by which the plaintifi was recognised as the representative of the Waikar 
family, were not acts of State. The sfafus of the Waikars and other persons 
with whom the agreements of 1820 were entered into, was not that of an 
independent sovereign. They (the Waikars) were merely powerful saraniamdars 
subordinate to the Raja of Satara. aod after the annexatiOQ of the territory of 
the Raja in 1849 they held their lands under the East India Company. 

The Secretary of Stale for India xn Council v. Narayan Balvant Bhosle (1) 
referred to and distinguished. 

[R., 29 B. 480 (498)*7 Bom. L.R. 497 ; 6 Bjm. L.R. 131 (140).] 

This was a second appeal from the decision of W. H. Crowe, District 

The lands in dispute formed part of the village of Pasarni, in the 
Satara District, restored, in 1820. to one Shaik Mira Waikar. along with 
other jaghirs, inams and vatans, under a treaty between him aod the J^^ast 

India Company. 

The fifth clause of that treaty was as follows 
■■ Whatever tnam villages, vatans, and other allowances have 
belonged to Shaik Mira Waikar. within the territories of the British 
Government or of His Highness (the Baja of Satara), shall be continued, 
and whatever items of revenue belonging to His Highness Government 
may be within the jaghir shall be continued to^ be paid. All dumala 
villages and land, varshasan, dharmadat, devastnan, rezimdar, khyrat, 
nemnuk, daruk, &c., within the jaghir must be continued as they are at 
present. All persons having possession on Government deeds are not to 

be interfered with, &c.” alj i ir j .3 

The said property devolved by succession upon Abdul Kadar, and 

Khan Mahomed, who were brothers and co-owners of it. tor an alleged 
fraud oi Khan Mahomed the Government limited the enjoyment of the 
property to his life-time, and cut off bis lineal descendants from succes¬ 
sion. Abdul Kadar predeceased Khan Mahomed, who died on the 3l3t 
December 1872 Upon the death of Khan Mahomed, Government placed 
an attachment upon the property. Subsequently the Government re¬ 
cognised the plaintiff as the legal representative of the Waikar family, 
removed the attachment, and restored the property to him, and put the 
plaintiff’s administrators in possession on the 3rd April, 1876. This 
action was approved of by the Home Government. 

[237] During the pendency of the attachment, a judgment-creditor 
of Abdul Kadar caused the lands in dispute to be attached and sold m 
execution of his decree against Abdul Kadar. Th e defendant purchased 

(1) Printed Judgments for 1883, p. 244. 
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them on the 13fch July, 1874, and was pub in possession on the 22nd 

April, 1876. 

The plaintiff, being dispossessed by the defendant, brought the 
present suit to establish bis right to the lands, alleging that they belonged 
to him and nob to Abdul Kadar, who having predeceased Khan Mahomed 
bad no interest therein, and that Government having restored the same 
to uiiu, and pub him in possession, he was wrongfully dispossessed by 
the defendant. The plaintiff prayed that the property might be restored 
to him, and mesne profits awarded. 

The defendant contended {inter alia) that the property had belonged 
to Abdul Kadar. 

The Court of first instance awarded the plaintiff’s claim, and 

ordered the defendant to pay the whole costs of the plaintiff. On appeal, 

the District Judge varied the lower Court’s decree as bo the costs, with the 

following remarks :—“* * * * * It is nob competent to this Court 

bo inquire into the act of Government in recognizing the nreseub plaintiff 

as the representative, as such act was an act of State —The Secretary 

of State for India in Council V. Narayan Balvant Bhosleil). No other 

sanad or title-deed for this property, other than the treaty of 1820, is 

stated CO exist There is no doubt that great 

laxity has been shown in the conduct of the olaintiff s case * * ^ 

I think it will be fair to make the plaintiff pay one-half of his own 

costs, and I amend the decree of the lower Court to that extent 
* ^ * 1 * 


» 

Macpherson iShamrav Vithal with him), for the appellant. The 
vill.-ige of Pasarni was a private inam of the Waikar family, and, as such, 
was not resumable. The attachment by Government was nob an act of 
State, as held by the District Judge. The grant, under Ex. 53. gives 
the village to the grantee from generation to generation, an ! it was nob 
resumable by Government. A [238j village which has once been granas 
inam cannot be otherwise, because it has been resumed by the Biibisb 
Government— Mills, Collector of Kaira v. Modec Pestonjee Khoorshedjee 
It was private property, and the British Government ware nob justified m 
resuming it. The right of the Government was only as regards exemption 

from assessment. 

Latham, Advocate General {Leith and Shantaram Narnt/a« V7ibh 
him), for the respondents.—The tenure o( jaghirdars did nob exist in 
Sahara prior bo British rule. Since then the Waikare were regarded as 
bolding under a policical tenure, and. as such, their inam y 

incapable of being alienated under the Act XI of 1852 and Ac 
1863, s. 16 of which defines a political tenure as tenure 

or denendenb upon Dolitical consideratioos. the existence of which snaii 

ba determiDed by the Governmeat.” The meaning terms 

‘regrar.t,’ or '-ntinue' is the same. Tbis w- ^ ^e'lutlcnT 

and mam held under the treaty of IblH i.vtae ‘^over 

Government reframod that resolution in February, . _ being 

Treaties p 340 Government had right to resume it, the grant being 

Lmbho British Government. The Government has power to resum . 

and its decision is final —Sakeb v. Murgaya Sioami (3) . The East 
India Company v. Syed Ally (4). __ 


(l) Printed Jadgroeots for 1883, p. 244, 
(3) 10 B. 34. 


(2) 2 M.T.A. 37. 
(4) 7 M.I.A. 565. 
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JUDGMENT. 

Sargent. O.J.—Tbe facts of the case are so fully set out in the 
iudgment of the District Judge that we thmk it unnecessary to refer more 
particularly to them than is required to explain the view we taka ot the 
Lse. The District Judge has held, hut we think .‘hat the 

proceedings ol Government in 1873 and 1876. by which the plaintiff was 
?ecogni^ed as the representative of the Waikar family, and the whole 
estate, saranjam and inam, was directed to bo continued to the plaintiff as 
such representative, were acts of State. 

In The Secretary of State for India tn Council v. Naraya»i Balvant 
Bhosle (1), the case relied on by the District Judge, the [239] Governmenc 
were dealing with the Eaja of Satara. wno was an 

But the status of the Waikars and other persons, with whom the 

agreements of 1820 were entered into, was far different: they 
powerful saranjamdars subordinate to the Ea]a of 

the annexation of the territory of the Eaja m 1849. held 
under the East India Company. Their position was very simila to 
of the Begum Sumroo after the cession of the Doab by Dowlut Kao 
Soindia in 1803. as to whom the Privy Council held that the resumption 
Kw fUa ■R'a’f India Company of her jaghirs was not an act of £>bate, but 
the resrr^ption of jaghtr, previonsly held from the Government under the 

treaty agreement with her in 1805. , T^r •» t i 

However it has been contended that, in any case, the Waikar family 
I- h ri rliflfi lo have held the inam in question under the tieaty 

must be deemed to have beld 3^ ^3 bring ir. 

de»rmine“”"ln\Tm vTew °Je™ke of Ui'elLcTo” thrcuon orGovernment 
fn 1876??t is not necessary to decide the question raised bv 'O® ^ove com 

lb?ince'o°Go«rnmenV AsrnToTt^^^ validity of “o action of Goveroment 

absence olUovernLiio oc m rhn Affect of the resumption and regrant 

the question still remains as to the (Bombay) are 

to the plaintiff. Now "he t^^pMon of lauds •' (unless there be 

in pan materia, an ..Urtm rhe conbrarv) must receive the same 

something nfc On the 27th May, 1854, the Goveromout passed 

construction throughout. Dn the ^jcn wicty. . and as 

a savs : “.-^U that the law allows 

understood by J. ^cootin^ of exemption from payment 

as regards resumption m , :,^avidar, who is in the occupation 

of the Government ^ assessment impossible 

on the land as ‘-f subject to the [240] operations of a 

or. in districts which have nob ^ j.bQ io which the land 

survey, according to bis part of the case to the decision of 

IS situated.; We may also uf this Court in Gaiipa^ra. 

Sausae. C.j., m Vishnu rw ' blishing that the effect of resumption 
Tnmbak v. Ganesh Ban^ b to the land in the possession of 

the L‘^:r''rtothc“ ^hc —placed by the Govcrumeut on the 
(1) Printed Judgments for 1883, 
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village oc the inam and stiraTy^w. property on the death of Mahomed Khan 
in December. 1872, must, therefore, be regarded as limited to the assessment. 

Id the present case the plaintiff seeks to recover possession of land 
described by him in his plaint as Tnirasi land belonging to the Waikar 
family, on the ground that on the death of Khan Mahomed it was attached 
by Government and ultimately granted to him in 1876. The above remarks 
show that such resumption and re-grant to the plaintiff afford no ground of 
title to the land in question. 

In the enquiry before the Subordinate Judge, unter s. 269 of the 
Code of Civil Procedure, directed by the late Chief Justice and Mr. Justice 
Melvill by the order of 11th July, 1877. the plaintiff’s claim in respect 
of heirship, whether of Abdul Kadar or Mahomed Khan,* was considered 
and disallowed. In the present suit, as appears from the plaint, the plaint¬ 
iff bases his title exclusively on the grant from Government; and that it 
was so regarded, is shown by the order of this Court, dated 6th September, 
1882, remanding the case (on appeal from Mr. Mactior’s decree of 22nd 
July, 1881), for the District Judge “to decide whether the plaintiff has 
proved that, at the date of the sale to the defendant, Hari Sadashiv, the 
land in dispute had been resumed and re-granted to him by Government, 
and was consequently his property, and nob liable bo be sold in execution 
of Krishnaji's decree against Abdul Kadar.” This has now been decided 
against the plaintiff contrary to the finding of bbe District Judge. We must, 
therefore, reverse the decree, and dismiss bbe plaintiff’s claim, with costs 
throughout. 

Decree reversed, 


11 B. 241. 

[241] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nam-bhai Haridas. 


BdulJI BuRJORJI (Origin'll Defendant), Appellant v. 
Manbkji Soraej[ Patel, Assignee op the London, Bombay 
AND Mediterranean Bank (Original Plaintiff), Respondent.* 

[31st August, 1886.3 

Company—Winding up—Suit against coit'ibut'i'y—-Service of notice and orders — Con¬ 
tributory in Indio to English Company—Foreign judgment. 

Tbe defeodaat was su^d as a contributory on the B list of shareholders liable 
in the winding up of tbe London, Bombay and Mediterranean Bank. The Bank 
was an English joint stock compsoy registered under the English Companies 
Act, 1862, and the winding-up order w»s made by the Court of Chancery in 
England on the 20th July, 1666. By a subsequent order made on the winding 
up it was ordered by tbe said Court that service of notices, &a., of tbe various 
proceedings might be effected on contributories, being past members, by posting 
the same either in England or in Bombay duly addressed to the last known 
addresser place of abode of such oontributories. The Court of Cbanoery on the 
16tb December, 1876, made an order for a call of £ (0 pec share upon the contri¬ 
butories, and on the 5th June, 1879, the final balance order was made by the 
Court. This suit was brought to recover the sum of Rs. 754-7-0 alleged to be 
due by the defendant as a contributory in the B list under the said balance order. 
The plaintifi was an assignee of tbe Bank. The defendant, who resided at Sumari, 
in tbe Surat district, denied that he was a shareholder m the Bank, and alleged 
that he had had no notice of the various proceedings in ths winding up. At the 
hearing it was proved that one of the notioes which had been posted in Bombay 


* Second Appeal, No. 625 of 1684. 
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addressed to the defeodaot at Sumari, ia the Surat distriot, viz.y a notice of the- 
intended application for a call of £ 10 a share, dated the 27th August, 1S78, had 
been returned undelivered to the Dead Letter OfiBce, having been carelessly 
addressed. No further steps were taken to serve it on the defendant. 

Held, that the defendant, not having received any summons or notice to 
attend the bearing of the application for a call of £10 per share, was^not liable to 
the call made in his absence. 

Courts in British India, when called upon to give efieot to a foreign judgment, 
should insist upon a strict proof of the validity and service of summonses and 
other processes alleged to have emanated from a foreign Court, and made a 
foundation fora liability to be enforced here by Courts that have no cognizance 
of the case on its merits. 

BousifZon v. (1) followed. 

[R., 28 0. 641 = 5 C.W.N. 741.] 


Second appeal from the decree of E. M. H. Palton, Acting District 
Judge of Surat, reversing the decision of Rav Saheb H. M. Mehta, Second 

Class Subordinate Judge of Olpad. 

[242] This was a suit by an assignee of the Official Liquidator of the 
London, Bombay and Me iiterranean Bank to recover from the defendant, 
as a past member of the Bank, the sum of Rs. 754-7-0 due under a balarioe 
order of the High Court of Guancery in England of the 5th June, 1879. 

The balance order recited that it was made upon the application of 
James Cooper, the Official Liquidator of the above named Bank, and upon 
hearing the solicitors of the applicant andforWilliam Hare Middleton and wo 
person appearing on behalf of the remaining oontributories, being past members 
of the said Bank, although duly summoned. &c.. Ac.; and it directed that 
the several persons named in the schedule, being contributories as past 
members of the said Bank. ahould"witbin four days after service of thisorder 
upon them respectively pay to the said Jamas Cooper at his office No. 3, 
Coleman Street Buildings, iu the city of London, the sums set opposite to 
their respective names* such sums being the amounts due from the said 
several persooSi respectively, in respect of the call made by the order dated 
the 16bh December, 1878. together with interest on the said several sums 
respectively from the ISth day of March. 1879. until the date of payment 

The defendant’s name appeared in the schedule as a debtor to the 

Bank in the sum of £66-16-4. i /t • -i. 

The London, Bombay and Mediterranean Bank ILimited) was a 

joint stock company registered under the English Companies’ Act of 1862, 

and had an office in London and a branch office m Bombay. On the 20th 

July. 1866. an order was made in the Court of Chancery for the winding 

up of the company by the Court. , ^ ^ » .. -.ofTr, 

Bv a subsequent order of the said Court, dated 4bh August. 1877, it 
was directed that service of any notice, summons, order, or other proceed¬ 
ing in these matters might be effected by putting such notices. &c.. into 

any post office either in England or at Bonobay. duly addressed to such 

contributories, being past members, according to their respectiye last 
known addresses or places of abode. 

[243] In bis written statement the defendant contended that he 
never had been a shareholder or member of the Bank ; that be had nob 
signed the memorandum and articles of association; that the balance 
order of the 5ch June. 1879, had nob bean served on him ; that ha had nob 
received any notice of the proceedings taken in England to place him on 
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the list of contributories, or of the order for oall referred to in the balance 
order. 

Mr. Stead, the Agent in Bombay of the Official Liquidator of the 
Bank, gave evidence at the hearing, and stated that the defendant bad 
been a shareholder, and that the follawing notices and orders had been 
duly addressed to him and posted in Bombay :— 

1. Notice to settle list of past members, dated 7th August, 1877. 

2. Notice of an intended application for a call of £10 per share, 
dated 27th August, 1878. 

3. Order for call of £10 per share, dated 16th December, 1878. 

4. Balance order, dated 5th June, 1879. 

All the above processes were posted to the following address ; ^ 

“Bdulji Burjorji, Sumari, in zilla of Surat, formerly care of Dr. Manekji 

Adarji, No. 26, Dhobi Talav Road, Bombay.” 

Of these. No. 2. the notice of the intended application for a call, was 

returned through the Dead Letter Office,—the post mark showing that it 

had been sent to various places in the town of Bombay. This was due to 
the careless way in which the address was written. 

All the other processes appeared to have been delivered at the defend¬ 
ant’s family residooce at Sumari. 

The Court of first instance found that the evidence did not satisfac¬ 
torily establish that the defendant was the person who had applied for 
and obtained shares in the Bank. The Court, therefore, held that the 
balance order of the 5th June, 1879, could not be enforced against him. 

On this ground the suit was dismissed. 

[244] On appeal, the District Judge was of opinion that the defend¬ 
ant was a shareholder of the Bank ; that, with the exception of the notice 
of the application for a call, all the other notices from the Oour o 
Chancery had been duly served upon the defendant, from which he mus 
have learnt that proceedings were pending for the issue ofacaUont a 
shareholders, and that his name was likely to appear on the ® 

contributories ; and that as the defendant had taken no steps to do en 
himself, he was bound bv the balance order of the Court of Chancery, 
dated 6tb June, 1879. The decree of the Subordinate Judge was, therefore, 

reversed, and the claim awarded. . 

Against this decision the defendant preferred a second appeal to tne 

(with him Manckska Jekangirsha), for the appellant, relied 
upon The London. Bombay and Mediterranean Bank v. 

Chandra il) and The London. Bombay and Mediterranean Bank (Ld.) v. 

Sormasii P. Framii (2). ^ , l r> fV.« raanon- 

Pandurmia Bal,bhadra !.ui Ganpat Sadnsh,v Bao. fov Ae res^on 

dent, raferied to The London. Bombay and Mediterranean Bank v. Burjorji 
Sorahji Lyn alla (3). 

JUDGMENT. 

West J —The facts of this case differ from those of .both *.ha 
nases of The London Bombay and Mediterranean Bank w. Govtnd Bam- 
Xandra (1) and The London, Bombay and 

bean sent to s place which was not 


(1) 5 B. 223. 
(3) 9 B. 346. 
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his last known address, and bad been returned through the Dead Letter 
Olfioe. In the latter ease the requisite notioes had been duly served on 
the defendant. A reference to the notes of the learned Judge (Soott, J.) 
who tried the case, has made it clear that, in particular, proof was given 
of service of notice of an intended application fora call on the former 
shareholders included in the B list of contributories. Thus the requisites 
of liability indicated by Westropp, G.J., in the case of The London, Bombay 
and [2451 Mediterranean Bank (Ld.) v. Hormasji P. Framji (l) were fully 
satished, and a decree was accordingly given against the defendant, which 
in the earlier of the two oases had been refused on the ground of an entire 
failure of these requisites. 

In the present instance the District Judge has found that the notices 
of the settlement of the B list of contributories, of the order made for a 
call of €10 a share from the contributories in that list, and of the subse* 
quent balance order supplemental to the call were served on the defendant. 
We do not think it necessary to express any dissent from his conclusion 
on these points ; we observe only that the evidence of service is far from 
being of the exact and closely-knit character which might not unreasonably 
be expected in a case in which service by post is admitted of summonses 
said to have emanated from a foreign Court and made a foundation for a 
liability to be enforced here by Courts that have had no cognizance of the 
case in its merits. In such circumstances, strict proof may properly be 
exacted both of tho source whence the notices come and the authority 
under which they are sent, and also of the precise correspondence 
of the exemplar actually posted or otherwise served with the order actually 
made or duly authorised. The English Courts rely on this severeness of 
scrutiny when they allow a looseness of practice in serving notices on 
defendants resident abroad which they would regard as fatal to claims 
brought within their own jurisdiction on decrees obtained in foreign 
Courts against residents in England : see RousUlon v. Bousillon (2). We, 
therefore, only carry out their principle and purpose when we insist 
on the validity of notices and the service of notices said to come from 
an English Court being proved at least as strictly as it they originated in 
this country. 

Tried by such a test the alleged service, in the present case, of notice 
of the intended application for a call cannot be deemed a service at all. 
The envelope containing the notice, though it described the addressee as 
of ' Sumari, in the Surat District ” was not addressed bo him there : it 
was addressed in a vague misleading way to Bombay. So the direction 
was understood by [246] the Post Oliice officials ; and, looking at the 
envelope, one cannot say the officials were wrong. They returned the 
packet. There was thus no actual service, nor was there constructive 
service without a direction to the defendant’s last known address, which 
was admittedly at Sumari. The packet was returned to the liquidator’s 
agent in time to have been sent to the defendant so as to leave him an 
opportunity of appearing at the hearing of the application for the call of €10 
a share, bub no sbeo was taken to repair the blunder that had made the 
attempt at service abortive. 

The question, then is, whether, without a summons or notice to 
attend the hearing of the application, the defan>lant is liable to the call 
naade in his absence. We thiuk he is not. .\n ex-sbaraholdor is as 
much concerned in the amount of the calls as he is in the settlement of 
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the list of contributories. Neither is of practical sigoificance to him 
without the complement of the other. He might have as good reasoDs 
to show against a large call or any call as against being placed in the B 
list of contributories. The District Judge has thought that the other 
notices served on the defendant made him so acquainted with the pro¬ 
ceedings that be could have sought to get himself exonerated if be was 
not really liable ; but the mere quiescence of an alleged debtor cannot 
make him answerable for a decree obtained without due notice to him. 
The process is in invitum, ha is understood to be opposed to every step 
detrimental to him. so that every step must be taken as the law directs. 

In this instance the defendant, when once the order for the call had been 
made, could not possibly hear of it and appeal within the three weeks 
allowed by the Court of Chancery. The allowance of an appeal after 
that time would be a matter merely of indulgence. It was thus essential 
that he should receive notice of the intended application in time to resist 
it, if he thought fit. No such notice was given to him, and in its absence . 
no liability on his part has arisen which the Court of his domicile or 
residence can properly be called out to enforce. 

We, therefore, reverse the decree of the District Court, and reject the 
claim, with costs throughout on the respondent. 

Decree reversed. 


11 B 247=^11 Ind. Jur. 304. 

[247] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood. 


Khushalchand Lalchand [Original Plaintiff), Appellant 
V. Bai Mani [Original Defendant), Despondent.* 

[15tb, 16th and 20th September and 2nd December. 1886.] 

Eindu law^Marriage of a girl without her father's consent—Husband and wife—8u\t 
by the father to declare such^narriage void—Pactum valet. 

The plaintiff, a Hindu father, sued for a declaration that the marriage of his 
daughter, which bad been celebrated by bis wife without his consent, was null 
and void. It appeared that the piaintiS had for about eight years voluntarily 
given up residence with bis wife and daughters, and that he bad several tim^s 
been requested by bis wife to get their daughter, aged eleven years, married, 
but had neglected to do so. The plaintiff’s wife, accordingly, having procured a 
suitable husband for their daughter, informed the plaintiff of the intended mar¬ 
riage ; but the piaintifi instead of approving the course taken by his wife, filed 
a suit’, and obtained an injunction restraining his wife from celebrating the mar¬ 
riage.’ The marriage nevertheless was solemnized with due ceremonies. The 
Court of first instance declared the marriage void. The defendant appealed, 
and the lower appellate Court reversed the lower Court’s decree. On appeal 
by the plaintiff to the High Court, 

Held, confirming tho decree of the lower appellate Court, that the marriage 
should be supported, under the circumstances of the case, on the prinoiple of 
factum valet, there being no express authority, in the Hindu law texts, making 
the consent of the parents and guardians of a girl a condition precedent to the 
validity of a marriage. The piaintifi having been informed of his wife s inten¬ 
tion to marry their daughter, made no 6onfi fide attempt to marry her, ana, 
after entirely foregoing his claim to all control over his daughter for many years, 
merely attempted to assert his right without any regard to her interests, and 


• Second Appeal, No. 96 of 1896. 
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with the sole objdcb of aQQoyiog the mothec» from whom be had been long 
separated witb his owa cooseot. 

Quizre, whether Oivii Courts would set aside a marriage if a clear case was 
established of fraud, by both the parties iotermarryicg, od the rights of the 
father as guardian of his daughter for tbe purposes of marriage. 

[Appp.,22B 509 (5121; R., 35 A. 255 = 11 A.L J. 272=lBIad. Cas. 927; 22 B. 812 
(815) ; U M. 316*1 M.L.J. 85 ; 35 M. 728 = 11 Ind. Cas. 570 = 21 M L.J. 600 = 
lOM.L.T. 57 = (1911) 2 M.W.N. 285 ; 15 C.P.L.R. 46 ; 10 P.R. 1904 ; 49 P.R. 
1903= 188 P.L.R. 1903 ] 

Second appeil from the decision of S. Hammick, District Judge of 
Surat. 
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Suit by a Hindu father to have tbe marriage of bis daughter which 
had been performed without his consent, declared null and void. 


This suit was originally filed by tbe plaintiff against his wife to 
recover possession of his two minor daughters, Jadav and Manki, praying, 
at tbe same time, for an interim injunction [248] restraining hia wife from 
giving .Tadav in marriage to one Shivlal. Tbe injunction was duly grant¬ 
ed, but the marriage nevertheless was celebrated. The plaintiff accordingly 
amended his plaint by inserting a prayer that the marriage should be 
declared null and void. The plaintiff was a Jain, and belonged to tbe 
Ladva Shrimali Sbravak caste. Tbe defendant, Bai Mani, alleged, among 
other things, that the plaintiff bad ill-treated her and turned her out of his 
house eight years before tbe suit; that their daughter, Jadav, having arrived 
at a marriageable age, the plaintiff was requested to get her betrothed and 
married, but that he had failed to do so, and had asked her (the defendant) 
to get the daughter married herself, and that she, accordingly, betrothed 
Jadav to Shivlal, a respectable man. and bad invited tbe plaintiff to be 
present on the occasion, but he having declined to do so, she got tbe 
marriage celebrated. 

The First Class Subordinate Judge of Surat, who tried tbe suit, 
allowed the plaintiff's claim by decreeing the custody of Jadav to the 
plaintiff, and declaring tbe marriage null and void. 

The defendant acpealed to the District Judge of Surat, who reversed 
the decree of the Court of first instance. The following is an extract from 
his judgment :— 

* * * It is admitted on all sides that the consent of the father of 
the bride is a necessary conditioc of a valid marriage among Hindus. But 
what is meant by a necessary condition? It may well mean nothing more 
than that a bride must nob—ought not—to be married without her father's 
consent. It does not follow that, if she is married without that consent, 
the marriage is void. Marriage is more than a civil contract; it is, among 
Hindus, an act of religion, and it has nob. in my opiniou, been shown that 
the religious efficacy of the ceremony depends on the father’s consent. But 
supposing the father's consent to be necessary in the sense that a marriage 
would, in default of it, be void, I am inclined to the opinion that in this 
case the father by surrendering tbe care and maintenance of the girl from 
her infancy to her mother must, in equity, be held to have surrendered the 
right to give her in marriage as well, and thac he had put it out of his 
power to assert his authority over her at the last moment. The case of 
Bai Ruliyat (1 Bellasis’ Report, 1840—48, p. 43.) is in point, although in 
that case it was proved that the father had deliberately abandoned the 
daughter, while here he only neglected bis duties as a parent. Again, 
granting the father’s right to bestow bis daughter in marriage, it is equally 
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his duty to get her married. But we fiod that Jadav had arrived at the 
full age when marriage is deemed incumbent, and yet the father had done 
nothing towards fulfilling that duty ; and ifit is the father’s duty to get his 
daughter married, then the [249] present attempt to annul the marriage 
must be a violation of his duty and abhorrent to the spirit of Hindu law. 

But other considerations lead me to the conclusion that this marriage 
must be upheld. During the whole course of this case I do not find that 
any instance has been cited of a marriage once performed according to 
Hindu rites and ceremonies being annulled, because the father has not 
given his consent. I think that the Court should hesitate before taking 
the unprecedented course of declariug such a marriage void. Again, this 
is not a case in which the Court can by a simple decree restore the persons 
affected by it to the position in which they stood before the marriage. 
Supposing that the Court is able to declare the marriage null and void, 
still no power on earth is able to restore the innocent girl Jadav to the 
position of a marriageable virgin. It has been asserted that the father 
would even now be able to find another husband for her; but I believe 
that no one who knows the Hindu ideas on the subject would rely on such 
an assertion for an instaot. ' Supposing that Khusbal’s prayer were to be 
granted, what, it may be asked, would be the efifeob on the future life of 
the girl? It is not too much to say that her happiness would be 
irretrievably ruined. She would lose the respectable position of a married 
woman, and would be reduced to the life of an ascetic or something worse. 
If ever there was a case when the maxim oi factum valet ought to prevail, 
this certainly is one * * * * . On the above grounds, I find that the 
marriage must be upheld, though celebrated without the father s consent. 
As regards the prohibitory order of the Civil Court, no authority, either 
of statute law or of decided cases, has been adduced to show that a 
marriage is void, because performed in spite of the prohibition of a Civil 

Court.” 


From this decision the plaintiff preferred an appeal to the High Court. 

K. T. Telang iShantaram Narar/an with him), for the appellant.—The 
main question in the present case is how far a marriage performed, 
without the consent of the girl’s father, is valid. The marriage of Jadav 
has taken place not only against the will of her father, but also m 
defiance of the injunction of Dhe Court. The father is primarily entitled to 
the custody of his children—Mayne's Hindu Law. para. 80. The Hindu 
law gives a list of persons who can give away a girl m marriage, and 
among the enumerated persons the father comes first and the mother last 
of all. The mother’s right to give her daughter in marriage arises only 
in default of the better nualified persons : see Nuixdlal ^.TapeedasKl) : West 
and Bilhler’s Hindu Law (3rd ed.). p. 874. note (/). The consent or the 
father, who was alive was, therefore, necessary to validate the marriage. 

[250] Ganpat Sadashiv Bav (with Gokuldas Kahandas) . for the respond¬ 
ent,.-Under the Hindu law. marriage is not a contract. It is a samskara 
and one of the sixteeo ceremonies, and is intended for the purification of the 
soul. Giving a girl in marriage is rather a duty imposed upon the persons 
enumeiatsd under the Hindu law than a right. Marriage is a purely 
religious act. Being a religious act. marriage does no require, as an 
essential, the consent of the parties to marriage, or that of ° 

guardians—Mayne’s Hind^av? , para. 84. If consent was the e asg^ 


(1) 1 Borr. 16. 
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of marriage, the marriage of lunatics would be invalid under the Hindu 1886 
law, but it is not so. A marriage actually performed, though without the Deo. 2 . 

consent of the person whose consent ought to have been previously - 

obtained, is valid—Strange's Hindu Law, Vol. I, p. 34 ; West and Biihler Appel* 
(3rd ed.), 873, footnote (f) ; Steele’s Hindu Law and Custom, p. 2 (new ed.): late 
Mayne’s Institutes, Ob. II, pi. 67. Marriage is an indissoluble act. The OIVIL. 

marriageable age of a girl is fixed at six or eight years of age, at which age - 

the girl not being able to choose for herself, the duty falls on the father ®- 247 = 

primarily. The texts of Narada cast the duty on the father and others '^'**^* 

qualified to give a girl in marriage. Here the father had abandoned his 
wife and children, and notwithstanding that he bad been requested to 
obtain a husband for his daughter, had failed to do so. A father not 
getting his daughter married, who has reached her marriageable age, is 
reprehensible: see Manu, Cb. IX, s. 4, pis. 90 and 91. The case 
of Nundlal v. Tapeedas (1), cited for the appellant has no anpUcation, 
as it holds only that a marriage contract is nob binding without the 
consent of the father. If the father neglects his duty, the girl can herself 
choose a husband. The reason why the mother comes last on the list is 
her dependent position. The Madras High Court has taken this view : 
Naviasecayam Pillay V. Annammai Ummali2). A marriage duly celebrated 
cannot be annulled— Modkoosoodhun Mookerji v. Jadub Chunder (3); Brin- 
dabun Chandra v.Chundra Kurmokar (4); Steele’s Hindu Law and Custom, 
p. 30 (new ed.) ; Nirnayasindhu, Cb. VIII. pi. 227: Colebrooke’s Digest, 

Bk. IV, Ch. IV, 8. 3, and pis. 149 and 175: Tagore Law Lectures by 
Bannerjee, [251] p. 53: Mandlik’s Vyavahar Mayukha, p. 409 : Norton's 
Leading Cases, Vol. I, p. 1. 

Shantaram Narayan in reply.—In order to constitute a marriage 
according to one of the anproved forms, there must be the giving of the 
girl, which is the first and the indispensable act, and essential to a valid 
marriage. The right of other persons to give a girl in marriage arises 
when the father is dead. Marriage and adoption reauire giving and 
receiving. Marriage is both a contract and a sacrament. It is true that 
there is no consent on the pj.rt of the parties, but there is the preliminary 
vakdan or giving of word, which constitutes a contract. Slokas 11 of 
Chap. Ill of Manu are devoted to private morals, and the prohibited 
degrees are therein given. Sloka 20 of the chapter gives the forms of 
marriage. Four of these forms show that giving and receiving are 
matters of necessity. The marriage of Jadav in the present case was by 
one of the approved forms, she having been married by the Brahma form, 
which, like the Daiva form, makes the giving of the girl a necessity. The 
Asura form requires the taking something from the bridegroom and 
giving away the daughter. Brahma and Asura are the only two forms 
approved and in use. Toe persons to give the girl are certain specified 
parsons ; see Manu. Ch. 8. 203. 204 and 205. Eight years is not the 
time at which a girl should be married. The word " marriageable ” in 
the sloko. is to be interpreted as referring to the time when the girl has 
attained puberty, and three years more are given from that time. 

Jolly s translation of Narada, of which ss. 20 and 21 {vide pp. 82 and 
odl. contains a list of persons who can give a girl in marriage, 
section 22 says if none of these are available, she herself is to do it. 
ns IS important to show that the period of marriage is maturity. 



(1) 1 Borr. 16. 
(4) 12 0. 140. 


(2) 4 M.H.C.R. 339 (341), (3) 3 W.R. C.R. 194. 
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Eight years is the suggestion of the commentators as the age of betrothal. 
These authorities go to prove that it is the father who must first give 
his daughter in marriage, aud if he should fail, then she may do it 
herself ooly on arriving at the age of puberty. Ohoosing a husband for 
herself will amount to a ghandarva marriage, which does not obtain now. 
Here the age of Jadav was ten or eleven, and she was not fit to give 
herself in marriage. In defiance of the Court’s [252] injunction the 
marriage has taken place. The father did not neglect bis duty, for he 
had looked for a husband for bis daughter, and while he was alive the 
mother could not exercise the power without his consent. The 
Nirnayasindbu, the Dharmasindhu, the Acbar Chapter of the Mitakshara, 
and also the Sanskar Kaustubha support the father’s authority to give his 
daughter in marriage. Here the girl has not given herself away as a matter 
of fact, and in so far the marriage has taken place without the father’s 
consent it must be declared a nullity. 


JUDGMENT. 

Sargent, C.J.—This appeal raises a question of some importance 
to the Hindu community. The plaintiff instituted this suit against his 
wife, Bai Mani, to recover possession of his minor daughters, Jadav and 
Macki. and on the 23rd October, 1883, applied to the Court for an 
injunction restraining the defendant from giving Jadav in marriage to one 
Sbivlal. The Court ordered the injunction to issue, but the marriage was 
nevertheless celebrated by the mother on the 156h November 1883. The 
plaint was then amended by adding a prayer that the marriage so celebrated 
should be declared null and void, on the ground that Jadav had been giv^ 
in marriage by her mother withou* the consent of her father, the plaintiff. 
Th'^ Subordinate Judge held that this circumstance, which be found 
proved, rendered the marriage null and void. The District Judge, on the 
oontrai'y, held, that, under circumstances, the father had forfeited his 
right to give his daughter in marriage; but that, in any case, the marriage 

having been celebrated, could not be annulled. _ . r. 

The parties are Jains by religion of the Ladva Sbrimali Shravak 
caste, and it was not disputed that the proper form of marriage, accord¬ 
ing to the usage of the caste, is the Brahma form, which consists lo the 
solemn gift of the bride bv one of her relations to the selected bridegroom 
with the proper religious ceremonies; nor was it contended that the 
Hindu law of marriage—which, as Dr. Bannerjee observes m bis ^goje 
Lectures, p. 259. does not differ among Jains from the ordinary Hindu 
law except in minor details’’-was not applicable in the present case, 
owing to any particular custom or usage of the caste. Marriage, according 
to the Hindu law books, is a strictly religious institution, the only 
saviBkara or sacrament which can be [253] performed for a woman, and 
bv long established custom the religious rites, whion constitute the 
celebration of marriage, are deemed bo be completed by the saptapadt or 
walking of the seven steps by the bride and bridegroom. 

As the marriage of girls before arriving at puberty was strictly en¬ 
joined bv the Smribi writers, it became necessary that some member of the 
family should be appointed to discharge the duty of betrothing the girl 
at the proper age and giving her away on the celebration of marriage . and 
we find, accordingly, in Yajnavalkya, Vishnu, and Narada. rules on the 
subject of guardianship over a maiden for the purpose of marriage, which, 
it is admitted, are the foundation of the modern law These 
in assigning to the father the first place, and to the mother a place after all 
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the male relations in the paternal line; and, indeed, in the two latter 
authorities after those also in tbe maternal line. These rules 
have been construed by the late Supreme Court, the Sadar Adalat, 
and the present High Courts in several oases to be found in tbe 
reports, and have also been enforced, according to such construction, 
before the actual marriage bad taken place, and where the question be 
tween the parties was solely as to who was entitled to betroth the girl. 
We may refer to Ex parte JunJcypersaud Agurwallah (1). Nundlal v. 
Tapeedas (2), Namasevayam Pillay v. Annammai Ummai (3). But the 
actual question, which now presents itself for decision, has, so far as we 
are aware, only coma before the. Civil Courts on two occasions, and was 
then decided in tbe negative. In Bai Bulyat v. Jeychund Ketoul (4), where 
the marriage bad been solemnized by tbe mother without the consent of 
tbe father, the question as to the legality of the marriage was referred to 
tbe Sbastris of Surat as well as to those of tbe Sadar Adalat, and upon 
their exposition of the law the Court held that the marriage having keen 
duly solemnized, could not be annulled. And, again, in Modhoosoodun 
Mookerji v. Jadub Chunder (5), the Court held that tbe marriage could not 
be dissolved in the special circumstances of tbe case, but also expressed 
the opinion that in no case could it be annulled, having [254] been duly 
celebrated ; and such is stated to be tbe law in Mayne's Hindu Law, para. 
81, and also in Dr. Bannerjee’s Tagore Lectures on Marriage, although 
the latter writer suggests that although the want of the guardian’s consent 
would not necessarily invalidate marriage otherwise legally valid, the 
guardian might, for any sufficient reason affecting the propriety of such 
marriage, obtain a declaration that it is void. Lastly, it is so stated in 
Steele on tbe Law and Custom of Hindu Castes, p. 30, upon the authority 
of an answer of the Poona College, that a marriage concluded without 
consent of parents is not void, if tbe prescribed ceremonies are performed, 
for tbe correctness of which reference is made to tbe Nirnayasindhu, a 
work which, as the learned authors of West and Buhler say, is “ highly 
esteemed in Western India, especially among the Maratbas, in deciding 
quosirtons about religious ceremonies and rites." Such is tbe state of the 
authorities. 

If we turn to the texts themselves, which provide for the succes¬ 
sion of persons upon whom the right devolves of marrying the 
maiden, we find that they are directory rather than mandatory in their 
tone, and contain no expression from which the invalidity of the 
marriage can be inferred as the consequence of a departure from the 
letter of their provisions. In the text of Yajnavalkya, which is to be 
found in 2 Strange’s Hindu Law, p. 28, tbe relations are enunciated “ as 
the proper persons to give away a damsel, the latter respectively on 
failure of the preceding.” In Colebrooke’s Digest, Bk. V, Ch. 2, s. 135, 
the same text is given in the following terms ; “ In the disposal of 
a girl, the father, paternal grandfather, brother and kinsmen and the 
natural mother shall be consulted in the order herein specified. On the 
death of the first, the right of giving away tbe damsel devolves on each 
of the others successively.’’ In the texts of Vishnu and Narada. the 
persons mentioned are declared " to be entitled, in order of succession, 
the ceremony.’’ It is true that, as Dr. Bannerjee says at 
P- 45 of his Tagore Lectures, tbe bride may, owing to her tender years at 


(1) BouInoU’ Rep.. Vol. 2, p, 114. (2) 1 Bore. 16. (3) 4 M.H.C.R. 339. 

(4) 1 Bellaseis’ Rep., 1840-49, p 43. (5) 3 W.R.C.R. 194. 
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which she is married, be regarded by Hindu Law more as the subject 
of the gift than as a party to the transaction ; but it is plain, from the 
strong disapproval by the Smriti writers of the Aaura form of marriage 
in which the daughter is sold for a price to the bridegroom, that whatever 
may have been the view [2S5] of marriage in the earliest times before 
Brabminieal influences had fully asserted their supremacy, the present 
theory of marriage, according to the Brahma form at any rate, repu¬ 
diates all idea of property by the relations in the damsel, and assumes 
that they act as her guardians in the discharge of the sacred duty of 
marrying her, before sbe arrives at puberty, to one who satisfies the 
conditions mentioned in the sacred tests. The decision in Namasevayam 
Pillay V. Annammcti UmmaX (1) illustrates this view. There the Court 
allowed the mother to have a voice in the betrothmont of her daughter 
notwithstanding the claim asserted by the brother of her deceased 
husband to the exclusive right to give the girl in mamage. They say, 
referring to the passage in the Digest, that the text does not necessarily 
import the absolute exclusive right which the plaintiff seeks to have 
declared, the right to betroth bis brother’s daughter to any person 
whom he may hereafter choose without reference to her mother, 
even against her feeling.s and wishes.” Similarly, the Courts have held 
that the father might lose his right of betrothing his daughter by his 
own conducsfc. or be deemed to have abandoned it, as was folded m 
Modhoosocdhtin Mookerjee v. Jadub Chunder (2) and The King 7 . Ktstnama 

Naick (3). . . . .u ..{..i 

But if, upon the true construction of the texts, the giving the gi 

marriage is not a right, but a duty to be discharged for the spii-lfcual benefit 
of the girl, it would be impossible, we think, bearing in mind the ex ram 
imnortance which the Hindu law attaches to the marriage of 
hol'd, in the absence of distinct words invalidating the marriage, that the 

consent of the particular person upon whom the duty devolves of giving 

the girl in marriage, as provided by the texts, ^is of the essence of the 
marriage, and if it be not, then the principle of factum valet is applica¬ 
ble. and it is scarcely necessary to say that the propriety of its application, 
in the case of marriage where the consequences of a d®clar^ion ot 
invalidity would, if not expressly by law. at any rate by the soc al custorn 
of Hindus, be so serious to the woman, is far ^ronger than in the I J 
case of any other change of legal status The consent of Paren a and 

guardians as a condition precedent of the validity of 
Urties have arrived at a certain age is required by the law of most 
European countries. But the intention has been always ^’'P^ssed m the 
clearest language so as to admit of no doubt. The invalidity of the 
marriaee of a male under twenty-five without consent of parents, is. by 
•n {nr hv dxDtess words declariDg tha.t such a caalo ^9 

- without coDsent: seetCode Napoleon. And, again, 

Lmd Hardwicke’s Act in England, which was passed in a great measure to 
Lord Hardw.oke s AC b guardians, 

. trAhrmarrSrof persons wilfully intermarried without the 
declares authority to grant the same (the grant of 

license fro minors without such consent of parents and 

is null and void No such language {as we have already point- 

SoutTis to be found in the Hiudu tezts. aud without it both authority aud 

( 1 ) , M.H.O.R 0 ^, 3 , on Hiudu L 
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reason require that the marriage should be supported on the principle of 
factum valet. Whether the Civil Court would set aside a marriage, if a 
clear case was established of fraud by both the parties intermarrying, on 
the rights of the father as guardian of his daughter for the purposes of 
marriage, it is not neoeasary to express an opinion, as the evidence in the 
present case can leave no doubt, as, indeed has been found by the District 
Judge, that the husband, after being informed of his wife’s intention to 
marry their daughter, made no hona fide attempt to marry her ; and after 
entirely foregoing his claim to all control over his daughter for many years 
merely attempted to assert his right without any regard to her interests, 
and with the sole object of spiting the mother, from whom he had been 
long separated with bis own consent. We must, therefore, oonbrm the 
decree with costs. 

Decree confirmed. 
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[257] ORIGINAL CIVIL. 
Before Mr. Justice Farran, 


Pragdas Thakurdas and others (Plaintiffs) v. Dowlatram 
Nanuram (Defendants).^ [7th August, 1886J 


Jurisdiction^^Cause ol action—Agreement at Delhi to pay money inZBombay — Eundi— 
Acceptance, what amounts to—Communication of acceptance to holder—Communica^ 
lion of acceptance to drawer—Omissiofiby drawee to notify non-acceptance—Absence 
of entry of acceptance in drawee's books. 

The plaintiSs. who traded in Bom bay, had dealings with certain firms at 
Delhi. Id December, it was agreed at Delhi between the plaintiffs and 

the defendant that, in consideration of the plaintiffs accepting a composition of 
eight annas in the rupee upon the debt due to them by a certain insolveat firm, 
which aFQOUQied to Ks. Ilfl01-2,tbe delcndant would pay the amount of such com* 
position to the plaintiffs. The plaintiffs in this suit claimed Rs. 5.530-9. being the 
amount of such composition. The defendant denied the jurisdiction of the Court, 
contending that no part of the cause of action had arisen within its jurisdiction. 
He alleged that the terms of the agreement were contained in a composition^deed 
which was executed at Delhi, 4c, At the hearing, the Court found that, subse¬ 
quently to the execution of the composition-deed, the plaintiff’s inunim, who was 
anxious to return to Bombay, had a couvereation with the defendant at Delhi 
wUh reference to the plaintiffs* claim upon the insolvent firm, at which the 
defondant proposed that be should give a letter to the plaintiffs' saidmTi'U^t with 
reference to the claim, and that the viunim should give one to him ; that the 
latter should, upon such letters boiog exchanged, return to Bombay, and that 
the defendant should remit the amount found due to the plaintiffs when the 
accounts bad been made up. The following letter was accordingly written by 
tbe defendant and banded to tho plaintiff's munim :— 

** Peace, prosperity. To Sbripat Shah Ganesbdas Thakurdas at that auspici¬ 
ous place the seaport (town) of Bombay. From Debli written by Dowlatrai 
Sbriram, whose fsalutations) victory to {the deity) Gopal do you be good enough 
to read. Farther, do you be pleased to notice one (piece of) int><lligencB (as 
follows). You had an account with Bhai Fateobandand Kanyalal Jugalkissan. 
I have paid off their debts at the rate of eight annas in the rupee. Therefore^ 
as to whatever (amount) may be found (due) by your account on our making up 
the ^oount according to the practice of the merchants, the sams I will pay you 
®ight annas in the rupee. This c^uffi is written 2lst December 


The plaintiffs* munim handed the following letter to the defendant :— 

Shah Dowlatrai Shtiram at that auspicious place, Delhi. From the sea- 
P \ own) of Bombay, written by Ganesbdas Thakurdas, whose salutations of 


B VI-2a 


Suit No. 423 of 1665. 

169 



11 Bom. 258 


INDIAN DECISIONS. NEW SERIES 


[Ybl. 


1886 
AUO. 7. 

Obioinal 

OlVIL. 

11 B. as7. 


victory * * * Do you be ploAsed to read * * * I have an aooouut with 
Shah TTatechaud KanyalalJugalikiBsao, wherein Bs. are claimable by me* 

On account of those rupees I will receive payment from you the rate of eight 
[2583 in the rupee. A chitti in respect thereof I have obtained» in writing, 

from you, 21st December 1884* 

These letters were exchanged at Delhi, and the plaintifis* munim then returned 
to Bombay. 

Held, that the Court bad jurisdiction. If the oral agreement between the 
defendant and the plaintifis* munim were taken as the basis of the plaintifia’ 
claim, it was clear that part of the cause of action arose in Bombay, as payment 
to the plaintiffs was to be mnde in B'^mbay. The exchange of letters was a carrying 
out, in part, of the oral agreemeot. When that agreement was made, thedefeud^ 
ant was under a legal obligation to pay the plaintiffs* claim upon the insolvent 
firm. Tbe oral agreement varied the time, place, and mode of payment, as it 
was competent for the parties to vary them {Contract Act IX of 1872, ss. 72, 
and 73). If tbe letters had varied the terms of the oral agreement, the latter 
would be modified by tbe later expressions of tbe will of the contracting parties; 
but they did not do so and the oral agreement remained in force and unvaried, If, 
on tbe other band, the letters were regarded as containing tbe contract, they 
were not of such a character as to exclude tbe proof, under s. 92 of tbe Evidence 
Act I of 1672, of a separate oral agreement completely consistent with their 
terms, namely, that the payment they provided for should be made in Bombay, 

Held, also, that having regard to the circumstances under which they were 
written, that a promise to pay in Bombay might fairly be inferred from the 
terms of the letters themselves. Tbe defendant addressed the plaintiffs at 
Bombay from Delhi, and the plaintiffs addressed the defendant at Delhi from 
Bombay and it might be concluded, from this, that the parties intended that the 
letters should have the same contractual effect as if they had been respeotively 
written to, and from, tbe placss to and from which they purported to be written. 

Held, also, that the fact that the debt due from the] insolvent firm to the 
plaiuiifis. which the defendant had agreed to satisfy* had been contracted in 
Bombay would not give the Court jurisdiction independently of the stipulation, 
oral or documentary, by the defendant to pay in Bombay. It would be necessary 
for the plaintiffs to prove the existence of such debt, as showing tbe nature and 
extent of the defendant's promise* but the existence of the debt would not con¬ 
stitute a part of tbe plaintiffs’ cause of action. 

The insolvent firm had drawn certain hundis on the plaintiffs payable to the 
defendant. Tbe defendant had endorsed them to one Motiram- The plaintiffs 
Bombay firm was the agent of Motiram, and Motiram accordingly sent the 
/mnrfis to the plaintiffs, as his agents, for realization. The ftunits, however, 
were dishonoured, and Motiram thereupon returned them to the defendant, and 
received their value from tbe defendant, who in this suit now sought to setoff 
tbe amount so paid by them against the claim of the plaintiffs. It was contend¬ 
ed that the plaintiffs were not liable, as theca was no proof that the ^lundts had 
bpcn accepted by them, it not having been shown that the acceptance had been 
communicated to Motiram, the owner of the Jtundis, and that until such com¬ 
munication, the plaintiffs were at liberty to cancel tbeir acceptance. 


f2591 Held th^t tbe acceptance by the plaintiffs was complete ; and that the 
defeodaDl was entitled to the set-off claimed. Tbe hundis had come to P‘^- 
ifis lor acceptance od the 28th October. 1884, and their non-acceptance had not 
u. Mntir&m on the 3rd November. That would be an unreasonable 

d ^ Ontbe SOth October the 

Sla ntii had stated by letter to tbe drawer’e firm that the 7mndis had been 
Lcected That meant that all things bad been done to make the acceptance 
“Spfet. Th» of in th. plaintifis' boob «ith refetsnna to the 

hundis. afforded no inference that they were not accepted. 

Srmbfe a communication of acceptance to the drawer, or to a previous holder 
binds the acceptor as well as a communicattou to the present bolder, inasmuch 
a^thetccepfa^ benefit of them as well as for the actual holder, 

and the primary contract is between the drawer and the acceptor. 


tR., 30 B. 167=6 Bom. L.R. lObV.] 


The plaint stated that on the 21st December, 1884, at Delhi it was 
agreed between the plaintiffs and the defendant that, m consideration of 
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tibe plaintiffs agreeing to accept a composition of eight annas in the rupee 
and in satisfaction of the amount then due to the plaintiffs by Fateohand 
Kanayalal and KanayalalJugalkissan, (which amount wasBs. ll,101-2-0), 
the defendant) would pay the amount of such composition to the plaintiffs 
in Bombay. The plaintiffs claimed judgment against the defendant for 
the sum of Rs. 5,550 9-0, being the amount of such composition, with 
interest, &o. 

The defendant in his written statement denied the jurisdiction of the 
Court, contending that no uart of the alleged cause of action arose within 
the jurisdiction of the ordinary original civil jurisdiction of the High 
Court. He denied that he bad ever agreed to pay any composition in 
Bombay, and alleged that the terms of the agreement between him and the 
plaintiffs were contained in a composition-deed, which was at Delhi; that 
be bad never lieen furnished by the plaiutiffs with any accounts of the 
dealings between them and the two firms of Fatechand Kanayalal and 
Kanayalal Jugalkissan. and that the furnishing of such accounts had been 
made a condition precedent to his paying any composition. He also sub¬ 
mitted that in no event were the plaintiffs entitled to recover interest on 
the amount of composition. 

He further claimed, in case this suit should be held maintainable by 
the plaintiffs, to set off' against their claim, and to recover from them the 
amount of two hundis for Rs. 2.500, each of which [260] he alleged be 
was a holder for value. These hundis had been drawn by the firm of 
Fatechand Kanayalal in favour of the defendant on the plaintiffs in 
Bombay, and (the defendant alleged) were duly accepted by the plaintiff?. 
The defendant had transferred them to one Motiram Jamnadas, who sent 
them to the plaintiffs in Bombay for realization, but they were dishonoured 
by the plaintiffs. Mutiram Jamnadas then retransferred them to the defend¬ 
ant, recovering the value thereof from the defendant, who at the time of 
the suit was the holder of them. The defendaDb claimed to recover the 
said value from the plaintiffs, together with the expenses he had incurred, 
amounting, in ail, to Rs. 5,151-9-0. 

Maepherson and Inverarity, for the plaintiffs. 

Lang and Russell, for the defendant. 

The following authorities were cited. As to jurisdiction, il/afcfzajzd 
Joharimal v. Suganchavd Shibdas (1) ; Thornton v. Maynard (2) ; The 
London. Bombay and Mediterranean Bank, Limited v. Badee Beebee (3): De 
Souza V. Coles (4); Kartick Churn Setty v. Gapalkisto Paulit (5); Muham- 
mad Abdul Radar v. The East Indian Eaihoay Company (6) ; Bishuiialh 
V. Ilahi Bakhsh (7) ; Cox v, Troy (8) ; Chapman v. Cottrell 19) ; Jlenr'.; 
Ayres v. The South Australian Banking Company (10). 
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JUDGMENT. 


Farran, J.— The first issue to be decided in this suit is as to the 
jurisdiction of the Court to entertain the plaintiffs' claim. The facts, 
which it is necessary to consider before deciding it, are not in dispute, 
except as to details. I hold them to be proved as follows :—The plaintiffs 
carry on business at Bombay, Calcutta, and Cawnpore, and had dealings 
with a firm which carried on business at Delhi and elsewhere under the 
names of Fatechand Kanayalal and Kanayalal Jugalkissan. The plaintiffs’ 


il> 1 B. 23. 

141 3 M. H. C. R. 384. 
(7) 5 A 277. 

34 L. J. Ex. 186. 


(2) L. R. 10 C. P. 698. 
(5) 3 C. 264. 


(3) 6 B. 42. 

(6) 1 M. 375. 

(8) 5 B. & Aid. 478. 
(10) L.R. 3 P.C. 649. 
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Calcutta, Bombay, and Cawnpore accounts with this firm, (which I may, 
for brevity, call the insolvent firm), were kept separate and distinct. The 
defendant carries on [261] business at Delhi, where he has, at least, two 
firms ; one carried on in the name of Dulubrai Sewram and another in 
the name Sivaram Tedaram. 

On the 3rd March, 1884, in consequence of a telegram received from 
Delhi, Kapurchand, the plaintiffs' Bombay munim, proceeded to Delhi, 
and found that the insolvent firm had stopped payment. 

After Kapurchand had been some time at Delhi, a panch was 
appointed—by whom is not very clear—to suggest or make some 
arrangement for the settlement of the affairs of the insolvent firm, the 
creditors of which seem to have all been collected at Delhi. The panch 
suggested an arrangement whereby the defendant was to take over the 
assets of the insolvent firm, and was to pay its creditors at the rate of 
eight annas in the rupee on the amount of their olaim. An agreement 
was thereupon drawn up in Hindustani, written in the Persian character; 
and it was signed by the members of the insolvent firm, by the several 
members of panch, and by the defendant described as creditor. This 
agreement purports to be made between the insolvent of the first part, the 
panch or arbitrators of the second part, and the creditors, who have signed 
below, of the third part. It recites that the arbitrators had made an 
arrangement with the defendant for the payment of money to the creditors 
of the insolvent firm at the rate of eight annas in the rupee, and 
proceeds: 

“ And we, the creditors, of the third part, whose signatures are written 
below, make a declaration as follows :—We agree to ancept our debt at the 
rate of eight annas per rupee and as soon as each one creditor of us 
shall receive the amount of his debt in the above-mentioned proportion, 
either in hundis of 34 days’ time or in ready money, or partly by hundis 
or partly in ready (money) to be received according as the creditors may 
approve (them), each one creditor (of us) shall pass (in writing) a receipt 
in full satisfaction of the debt due to him. But s-^veral of us, creditors, 
who at first filed suits, will also receive the costs of the Court, besides the 
above-mentioned 8 annas, and with regard to the settlement of debts due 
to us [262] there will not be remaining any claim against the creditors 
and the insolvent debtors. Therefore the three parties mentioned above 
have passed, in writing, these few words of their own free will, in order 
that the same may serve as a voucher—nothing more." 

On the face of the document it would seem that the arbitrators, and 
not the defendant, undertook the responsibility of paying the creditors eight 
annas in the rupee ; and that the defendant was responsible to the arbitra¬ 
tors, and not to the creditors, for the due payment of that sum. The 
signatures of the creditors were not, however, taken to this document, but 
to a blank sheet of paper (Ex. E). The reason for this was, as the defend¬ 
ant’s ‘niuiiini, Kaniimal, stated, that it was not intended that the 
agreement should become operative, unless all the creditors assented to 
take eight annas in the rupee upon their claims. Kapurchand says that 
be signed the blank paper upon an agreement between him and the 
defendant, that the defendant was to pay eight annas in the rupee 
upon the plaintiffs’ claim ; and that be made no other arrangement. 
He signed at a place, called Motiram’s Eotha, in the presence of the 
other creditors and the arbitrators. There is no evidence that the agree¬ 
ment (Ex. No. 2) was read to Kapurchand, or that he ever saw the 
document itself; he could not, of course, read it. The fair inference,! 
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think, to drawn from the evidence is that Kapuroband knew that arbitra- 1866 
tors were appointed to make a settlement, and that they had made one ; Aua. 7. 

that he was told probably by the defendant's people, or by tbe defendant, - 

that if be agreed to take eight annas in the rupee he should sign Ex. ORIGINAL 
E, and that the defendant would then pay him eight annas in tbe rupee OlVIL. 
under the direcraons of the arbitrators, and that he neither saw nor bad — 
read to him the document, Ex. No. 2. It does not, however, seem to me 
to be material to determine with exactness the extent to which Kapur- 
ohand, as representing the plaintiff, was bound by the terms of Ex. No. 2. 

I think it is clear that when Kapuroband signed Ex. E (together 
with the requisite number of other creditors), the defendant became liable 
either directly or indirectly, to pay the plaintiffs eight annas in the rupee 
on their claim against the insolvent; and, I think, it is most probable that 
if the plaintiffs had sought bo enforce the claim [263] before the passing 
of the letters, presently to be referred to. they could only have done so 
in accordance with the terms contained in Ex. No. 2. 

When the creditors bad signed Ex. E, the work of settling with them 
began, and progressed ranidly. They produced their accounts or conies 
of them, which were compared by the mehta of the insolvent’s firm, and 
when the amount due to each creditor was ascertained he was paid at tbe 
rate of eight annas in the rupee upon the amount of bis claim by tbe 
defendant’s munim, who attended at Motiram’s Kotha with hundis and 
cash for that purpose. 

The plaintiffs’ Calcutta and Oawnpore accounts were duly compared, 
but some ditficutty arose about ascertaining the amount due to them 
upon their Bombay accounts. Tbe defendant's witnesses say that tbe 
difficulty was caused by Kapurchand nob having with him, or nob produc¬ 
ing, the plaintiffs’Bombay account. Kapurchand says that the accounbs 
were nob made up, because the defendant refused to receive the copies of 
the Bombay accounts which Kapurchand bad brought'with him, stating, 
as a reason, that the books of the insolvent, requisite for comnarison with 
them, were in the Court. I do not consider ic oeoessary to decide which 
account is the more correct, or whether either of the accounts is correct. 
Notwithstanding that the accounts were not made up, Kapurchand conti¬ 
nued on the most friendly terms with tbe defendant. This is clear from 
the terms in which Exs. M and N are written. 


In this state of affairs, Kapurchand fell ill, and became anxious to 
return to Bombay, and asked bo have the Bombay account settled. He 
and the defendant then had a conversation, during which the defendant 
proposed that he should give a letter to Kapurchand about the claim, and 
that Kapurchand should give one bo him. and that Kapurchand should, 
upon such letters being exchanged, return bo Bombay, and that the defend¬ 
ant yhould remit the amoiou found due to the plaintiffs after the 
accounts had been made up. Kapurchand agreed to this arrange¬ 
ment. Doubt is sought bo be thrown on the fact of this arrange¬ 
ment having been come to between the defendant and [264] Kapurchand, 
by the suggestion that the defendant is an old man, and does not person¬ 
ally attend to business, and because his munim, Joharilal, who has come 
to Bombay to give evidence by proxy for the defendant, says that he did 
not say he would send the money co Bombay, nor did the defendant to 
18 knowledge so promise. .Joharilil’s account of the conversation, which 
resulted in the writing of the exchanged letters, is this “ Kapurchand 
said bo me I have made my signature to the pinchnama. Tlie accounts 
are not ready; therefore do you pass me a writing. Therefore I gave the 
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1886 writing {Ex. F) to him. This and Ex. G {the reply) were written, at the 
Auo. 7. same time, at Motiram’s Kotka. Defendant was nob there present. I 
wrote Ex. F. The body of Ex. G is written by Goleram.” The suggestion 
Original that the defendant is old and did not personally attend to business is quite 
Civil, incorrect. Joharilal did not support it. Two letters (Exs. M and N), 
““ which Kapurchand received from the defendant after his return to 
' Bombay, are in the handwriting of the defendant himself, and relate to 
these very accounts. I am persuaded that Kapurchand had a conversation 
with the defe-idant about his return to Bombay, and about the exchange 
of letters; and it is so probable that the defendant told Kapurchand 
that he would send the money to Bombay, that 1 see no reason to doubt 
Kapurchand when he says so. There is no possible reason why he should 
not. The plaintiffs had other accounts with the delendant, the balance 
upon which would naturally be remitted in the ordinary course of busi¬ 
ness. The terms of the letters themselves are entirely consistent with 
Kapurchand’s account, and so are the terms of the tetters (Exs. K and N) 
to which I have referred. Muddun Gopal, the dafendaut’s vakil, when, 
shortly afterwards, writing on the 15th February. 1885. to the plaintiff, 
says: " As soon as you send my client a detailed statement of the 
accounts, they will examine the same, and the amount legally due to you 
from the firm of Fatecband Kanayalal will be at once remitted.” 

After this arrangement, letters were exchanged between the defend¬ 
ant’s niunim and Kapurchand, Ex. F {written by the defendant) runs 
thus : “ Peace, prosperity. To Shripat Shah Ganeshdas Thakurdaa at that 
auspicious place the seaport [26S] (town) of Bambay. From Delhi 
written by Dowlatrai Sbriram whose (salutation) victory to (the deity) 
Gopal do you be good enough to read. Farther, do you be pleased to 
note one (pieceof) intelligence (as follows). You had an account with 
Bhai Fatecband.and Kanayalal Jugalkissan. I have paid off their debts 
at the rate of eight annas in the rupee. Therefore, as bo whatever 
(amount there may be found (due) by your account on our making up the 
account according to the practice of the merchants, the same I will pay 
you at the rate of eight annas in the rupee. This chitti is written 21st 
December, 1884.” 

The reply,(Ex. G), written by the plaintiffs’ munim, was as follows: 
" To Shah Dowlatrai Shiiram at that auspicious place. Delhi. From the 
seaport (town) of Bombay, written by Ganeshdas Tbakurdas, whose 
salutations of victory.* * * &c. Do you be pleased to read * 

* I have an account with Shah Fatecband Kanyalal Jugalkissan, 
wherein Rs. are claimable by me. On account of those rupees 

I will receive payment from you at the rate of eight annas in the rupee. 
A chilli in respect thereof I have obtained in writing from you, Qlsfc 
December 1884.” 

Kapurchand after this received the amount at eight annas in the rupee 
due at foot of the plaintiffs’ Calcubtta and Cawnpore accounts in hundis 
and cash, and signed the acknowledgment (Ex. G.) The next day, I think 
it was, he returned to Boobay. At this time all the other creditors had 
been paid off. or shortly after it they were paid off. The plaintiff was the 
only Bombay creditor. The defendant then writes Exs. N and M. 
A dispute about whether the plaintiffs bad accepted a certain hundi arose. 
Vakil’s and solicitor’s letters (Exs. H, I, J, and K) passed, and the plaint¬ 
iffs filed this suit, the plaint being accepted under s. 12 of the Letters 

Patent. 
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If the oral agreemeot between the defendant and Kapurchand be 
taken ae the basis of the plaintiffs' claim, it is clear that part of the cause 
of action arose in Bombay, as that is the place in which the payment was 
to be made. In this view, the exchange of letters would be a carrying out, 
in part, of that oral agreement. I think, having regard to the sequence 
[266] of events, that this is the most correct mode of regarding the 
transaction. When that agreement was made, the defendant was under a 
legal obligation to pay the plaintiffs’ Bombay claim upon the insolvent 
firm, and probably in accordance with the conditions of the deed (Ex. No. 2). 

The oral agreement varied the time, place, and mode of payment, as 
it was competent for the parties to vary them—Contract Act IX of 1872, 
ss. 72 and 73. It is, I think, guite clear that this was intended, from 
the absence from the letters, (Exs. F and G), of all reference to the 
composition-deed. The oral agreement was, I think, complete before the 
letters were exchanged, although until then it might nob be readily credited. 
If the letters had varied the terms of the oral agreement, the latter would 
be modified by the later expression of the will of the contracting parties ; 
but they do not do so ; and the oral agreement remains in force and 
unvaried. If, on the other hand, she letters are looked upon as containing 
the contract between the parties, (supported by the former consideration), 
I think they are not of such a character as to exclude a separate oral 
agreement, completely consistent with their terms, from being proved 
under s. 92 of the Evidence Act I of 1872, namely, that the payment they 
provide should be made in Bombay. Lastly, I think, having regard to 
the circumstances under which they were written, that a promise to pay 
in Bombay may fairly be inferred from the terms of the letters themselves. 
The defendant; addresses the plaintiffs at Bombay from Delhi, and 
the plaintiffs address the defendant at Delhi from Bombay. I conclude 
from this that the parties intended that the letters should have the same 
contractual etiect as if they had been respectively written to, and from, the 
places to, and from, which they purport to be written. Mr. Lang asks, if 
that be so, why they did not insert, in the body of the letters, a stipulation 
as to payment in Bombay ? The answer would appear to be that they 
thought they had sufficiently indicated their intention by the form they bad 
adopted. I feel much confidence that, when these letters were written, it 
was tbe intention of the defendant to remit the money to Bombay, and that 
it [267] would long ago have been remitted had it not been for the dis¬ 
pute about tbe hundis. I think, I ought, as far as possible, to construe the 
document so as to carry out the intention of the parties to it. The idea, 
^at a stipulation to pay m Bombay would confer jurisdiction upon the 
High Court here, to enforce the contract, no doubt never entered into the 
minds of either of the parties. 

It has been argued that, independently of tbe stipulation, oral or 
aocumentary, by the defendant to pay in Bombay, this Court has jurisdic¬ 
tion to. try this suit, insmuch as part of the cause of action—namely, the 
existence, in Bombay, of the debt due from the insolvent firm to the 
piamtifl—arose in Bombay, and that fact must be proved before the 
u the suit. The leading case upon this point, 

^^®,^ourt is bound, is that of mulchand v. Suganchand (1). 

dishonour, in Bombay, of a hundi drawn and 
^ •? 1^®*^®*^ of Bombay, constitutes part of the cause of 

_ ° ^ suit by the bolder aga inst a prior indorser. Westropp, C. J. 

(1) I B. 23 (43). 
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1886 says in delivering judgment: “ We must consider that several matters 

AUG. 7. combine to make up a cause of action, and that, in such a case as the 

_ present, the dishonour of a bill or hundi by the drawee is a part of the 

ORIGINAL cause of action of the holder against the indorser. It has been held that 

Civil. notice of dishonour is a material part of the cause of action against an 

2 -°^^ tbat being so it seems to us to follow, as a matter of course, 
that the dishonour itself must also be a material part of the cause of 
action.” The result, therefore, would seem to be that, if what can properly 
be described as a material part of tbe cause of action takes place within 
the jurisdiction of a High Court, that Court has jurisdiction when tbe 
plaint is accepted under cl. 12. Tbe inquiry to be made in each case is, did 
a material part of tbe cause of action arise within the local jurisdiction ? 
This is also in accordance with tbe ruling of Sir Adam Bittleston in DeSouza 
V. Coles (1). Mr. Macpherson cites Wirth v. Austin (2) as an authority 
for a broader proposition, namely, that any fact, which a plaintiff [268] 
must prove in bis action, constitutes part of the cause of action, and tbe 
existence of any such fact within tbe High Court’s local limits gives such 
Court jurisdiction when the aid of cl. 12 is invoked. I may possibly be 
stating his proposition more broadly than he expressed it. The question in 
Wirlh V. Austm(2) was whether the whole cause of action arose within 
the jurisdiction of the Lord Mayor’s Court; and it was argued that 
it did not, because tbe cheques, upon which tbe action was brought, 
were drawn upon, and dishonoured at, tbe HuddersBeld branch of the 
Midland Banking Company. Lord Coleridge says : " It is said that the 
action is not maintainable without proof of presentment and dishonour 
there.” He then goes on to show that such proof was, in that particular 
case, unnecessary, because tbe drawee of tbe cheque had no funds at 
Huddersfield, and knew that his cheque would not be accepted. The 
opinion expressed in that case is on all fours with the decision of this 
Court in Mulchand v. Suganchand (3). It is an authority for the 
proposition that, in ordinary cases, tbe presentment and dishonour 
of a cheque or bill forms part of the cause of action in a suit against 
tbe drawer of tbe cheque or bill. If proof of such presentment and 
dishonour outside the jurisdiction is necessary, the whole cause of 
action cannot be said to arise within the jurisdiction ; but it is not an 
authority for holding that whatever must be proved in a suit constitutes 
part of the cause of action. 


In this case the question is, does tbe existence of a debt due from the 
insolvent fiimtothe plaintiffs constitute part of the plaintiff’s cause of 
action ? The consideration for the defendant’s promise was the receipt, 
by him, of the assets of the insolvent firm and the mutual agreement of 
tbe creditors to accept eight annas in the rupee upon the amount of their 
claims. The defendant’s promise was. not to pay one-half of the debts 
of the insolvent firm but to pay a sum equal io amount to one-half of such 
debts, the receipt of which nayment was to operate as a discharge of the 
insolvent’s debts. The debt due from the insolvent firm to tbe plaintiffs 
was no part of the plaintiff’s cause of action, hue it was the measure of 
the obligation which the defendant [269] undertook. To illustrate my 
meaning. If a builder in Bombay were to contract to build there a tower 
of tbe same dimensions and materials as the Kootub at Delhi, and were 
to be sued for not fulfilling his contract, the plaintiff would have to prove 


(1) 3 M. H. C. R. (384). 
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the existenoe, dimensions, and materials of the Delhi tower, but they 
would not constitute part of his cause of action. The proof of them 
would be proof of the nature and extent of the defendant’s promise. 
I do not think, therefore, that, independently of the terms of the defend¬ 
ant s contract on the part of the plaintiff, the cause of action arose in 
Bombay. Upon the former ground, however, I must bold that this Court 
has jurisdiction to entertain this suit. 

The plaintitfs’ claim is for Rs. 5,550-9-0. The defendant does not 
admit that the double of that sum was due from the insolvent firm to 
the plaintiff, and claims a set-off of Rs. 5,000, which, however, if allowed, 
will have the effect of increasing the plaintiffs’ claim by Rs. 2,500. 

On the 16th of September, 1884. the insolvent firm of Fatecband 
Kanayalal drew two hundis, of Rs. 2,500 each, upon the plaintiffs’ Bombay 
firm in favour of the defendant's Delhi firm of Shivram Saduram. tbe one 
payable fifty-three and the other fifty-five days after date (Exs. Nos. 3 and 
4). These hundis were sold and endorsed by the defendant's firm to 
Motiram Jamnadas, and by tbe latter were sent to the plaintiffs’ Bombay 
firm for collection from that firm ; the endorsement, or enfacement, usual 
in such cases, being made upon the hundis. Tbe amount of the hundis, 
when collected, was to be credited by tbe plaintiffs to Motiram Jamnadas 
at due date Tbe question I have to determine is, whether the plaintiffs 
accepted those hundAs. They did not pay them ; and Motiram Jamnadas 
received their amount from the defendant. The defendant claims to recover 
from the plaintiff the amount so paid. This he is entitled to do if the 
plaintiff accepted the hundis. 

The hxmdis were received by the plaintiff on the 28th of October, 1884 
(9th Kartik Sud, Samvat 1941). The letter covering them is not put in, 
nor is the plaintiff’s acknowledgment’of the receipt of the hundis before 
me. On the 30th October. 1884 (11th Kartik Sud, Samvat 1941), the 
plaintiff wrote (Ex. No. 5) to [270] the insolvent firm {inter alia) as 
follows : “ Further, hundis for Rs, 5,000, drawn by tbe people of tbe piece- 
goods shop, were received as payable. The same are accepted.” The 
insolvent firm of Fatechand Kanayalal is tbe piece-goods shop, and the firm 
was at Delhi. [After discussing the evidence upon this point, His 
Lordship continued.] I am unable to come to any other conclusion than 
that the plaintiff wrote to the insolvent firm of Kanayalal Jugalkissan 
that the Exs. 3 and 4, drawn by the insolvent firm of Fatechand Kanayalal 
had heeo accepted,—that is, in effect, that they informed the drawers that 
their hundis were accepted. 

It is contended that though this be so, there is no proof that the 
hundis have been accepted, as it is not shown that such acceptance was 
communicated to Motiram Jamnadas. the owner of the himdis, and that 
until such communication the plaintiff was entitled to cancel his accept- 
^ce. The oases of Cor v. Troy (1), Chapman v. Cottrel (2), and Van 
Diemens Lcind Bank y, Victoria Bank (3) are relied upoQ. 

They establish that the liability of tbe acceptor docs not attach (by 
Laglish law) by merely writing his name upon, buc upon the subsequent 
delivery of the bill ; or upon communication to, or according to the direc- 
lons of the person entitled to the bill, that it bas been so accepted: see 
y es on Bills (14bh ed.), p. 263. I do not see, in principle, why a 
oommumcatioQ of the acceptance to the drawer or previous holder would 
^ bind the acceptor, as well as a communication to the bolder, as the 
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1886 acceptance enures for the benefit of them as well of the actual holder, and 
AUG, 7. the primary contract ia between the drawer and the acceptor. The ques- 

- tion does not seem to have arisen, but the statement of the English law 

Oeiginal in Byles on Bills (14th ed.), p. 263, would seem to be stereotyped in the 
Civil. Indian Negotiable Instruments ActXXYI of 1881, s. 7. 

- In the present case, tbe plaintiff was himself the agent of the holder 

11 B. 257. Qf hundis, and had the hundis indorsed to him and in his possession for 
collection, as well as being tbe drawee of the [271] hundis. The plaintiff 
was, therefore, the proper person to whom the acceptance should have 
been communicated. If, as a fact, he accepted the hundis in his capacity 
of drawee, as agent of tbe holder, he must have had that fact notified to 
himself. The acceptance would then be complete and irrevocable. I am 
confirmed in this view by a consideration of the case of Lysaght v. 
Bryant (1). 

Did he, in fact, accept them ? I think that it must be held that he 
did. They came to him for acceptance on the 28th October, 1884, and 
he bad not notified their non-acceptance to Mobiram Jamnadas on the 
3rd November. This would bean unreasonable time to hold them m 
dubio. It is not improbable that he notified their acceptance to Motiram 
himself, but there is no proof that he, in fact, did so; but on the 30th 
October he stated to the drawer’s firm, clearly and unequivocably, that be 
had accepted them. That must mean that he bad done all things requisite 
to make the acceptance complete; and I must, therefore, hold that tbe 
acceptance was complete. 

No entries were made in the plaintiffs’ books with reference to tbe 
hundis. There would not be such entries made as in Mulchand v. Sugan- 
chand (2), as the amounts were not to be credited till due date : and entries, 
such as were made in Davlatram v. Butakidas (3), would not be neces¬ 
sary. as the/luudes themselves were with cbe plaintiff. Tbe absence of 
entries, therefore, affords no inference that the hundis were not accepted. 
I must allow tbe set-off. 

Attorneys for the plaintiffsMessrs. Jefferson, Bhaishankar, and 

Binsha. _ , _ , , ^ 

Attorneys for the defendantMessrs. Gratgie, Lynch, and Owen. 
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[272] OEIGINAL CIVIL. 

Before Mr. Jutice Scott. 

PITAMBEE SUNDARJI (Plaintiff) V . Cassibai, executrix of 
Mancorebai. widow (Defendant).* [12th and 15th November, 1886.] 

Vendor and purchaser-Contract for sale of invmveable properly-^Breach of such 
contract-Damarjes-Cosls ofsuil-Title to be made by vendor. 

Od the 8th October, 1894. tbe dofood*nt. who was eiecuttix of one Mancorebai. 
contracted to sell to the plaintiff a house in Bombay for Rs. 6 5.51; the contract 
10 be completed within two months. The plaintiff paid Rs. 500 as earnest-money 
at the date of the oootract. and the remainder of the purchase-money was to be 
paid on tbe execution of the conveyance, In October. November and December 
rhe niaintiff’s solicitors applied to the defendant for the title-deeds, m order that 
Se conveyance might be prepare d; and on the 6th December tbe defendant through 

• Suit No. 74 of 1885. 

(2) 1 B. 23. 
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her solioitors replied that she was ready Aod wilHog to eseoute the coDveyance, 1686 
bat could oot find the title-deeds. The pUintiff’s solicitors then requested to be 
furnished with an abstract of title ora statement of the defendant's title to the 
housS) and then they would consider what could be done. No reply to this letter ^ 
being received, they wrote Again on the 10th December, 1884, stating that the time ORIGINAL 
foroomploting the oootraot had expired ; and giving formal notice tbat, if the OlVIL. 

defendant did not send tbe abstract or statement of title within twosdays, pro- _ 

oeodings would be taken to compel specific performance, and to recover damages. ^ 272. 

In reply to this letter, tbe defendant's solicitors wrote on tbe 11th December, 1684, 
stating that the defendant bad searched for (be title-deeds, but had been unable 
to find them, but that as soon as they were found they would be handed over. In 
the mean time, they were instructed to state that the property was mortgaged to 
Mancorebai (of whose will tbe defendant was executrix) and one Kessowji Jadowji ; 
that Kessowji Jadowji had agreed to convey the property in question to tbe 
defendant, and that the deed of conveyance was being prepared. They fur¬ 
ther stated that, if the plaintifi wished to accept a conveyance without tbe 
old title-deeds, tbe defendant was willing to indemnify him against all claims 
to the property; but, if be was oot prepared to do so, the defendant was 
willing to piy back the earnest-money to him, and to rescind the contract. On 
tbe 13th Dacember, 1884, the plaintiff's solicitors wrote that they could not 
advise the plaintiff to take the mere conveyance offered, but if the defendant 
would deposit the purobase-moncy in a bank in tbe joint names of tbe plaintiff 
and defendant until the title deeds were found, tbe plaintiff would complete the 
purchase at once. They further stated that the plaintiff declined to rescind the 
contract, and would hold tbe defendant responsible for loss and costs incurred by 
tbe delay. 

Further correspondence ensued, and tbe suit was filed oo tbe 20tb February, 

1885. praying for specific performance and R). 500 damages, or that the defendant 
should pay to tbe plaintiff tbe sum of Rs. 2,500 damages and refund tbe Ra. 500 
[273] earnest-money. It subsequently transpired that the title-deeds were with 
Kessowji Jadowji, the co-mortgagee, and they were set forth in tbe defendant's 
afBdavit of documents filed in July, 1335. The defendant, after the suit was 
filed, sold tbe property to one Jaikissondas Gangadas ; and Kessowji Jadowji, 
the co-mortgagee, joined in the conveyance to him, 

that the case was governed by Flureau v. Thornhill (1) and Bain v, 

Fotkergill (2), and that the plaintiff could not recover damages for the loss of his 
bargain. The defendant bad offered to do ail that lay in her power to carry out 
her contract, and tbe case of Engell v. Fitch (3) did not apply. 

Beld, also, that as tbe defendant had not paid the eirnest-moocy into Court, 
or, formally tendered it, she must pay the costs of tbe suit. 

A purchaser of immoveable property is entitled to receive, and tbe vendor is 
bound to give, a title free from reasonable doubt. 

[R..21 B. 827 (865) ; 38 C. 459*15 C.VV.N. 420 = 9 Ind. Cas. 525; D.. 32 B. 165=9 
Bom, L R. 1087.] 

Suit by a purchaser for specific performance of a contract to sell a 
house, or for damages for breach of contract;. 

By an agreement dated the 8bh October, 1884. tbe defeodant, who 
was tbe executrix ot one Mancorebai, contracted to sell a house in Bombay 
to the plaintiff for tbe sum of Bs. 5,551, tbe contract to be completed 
within two months. The plaintiff paid Rs. 500 as earnest-money at the 
date of the contract, and the remainder of tbe purchase-money was to be 
paid upon the execution of the formal conveyance. 

On the 23rd October, 1884, tbe plaintiff’a solicitors (Messrs. Chalk 
and Walker) wrote to the defendant, requesting her to send them the 
title-deeds, in order that the conveyance might be prepared. No I'oply 
being received, they wrote again on the 22nd November, 1884, and again 
on the 5th December, 1884, calling upon her to complete the sale, and 
warning her that, if the purchase was not completed by the 8th December, 
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as provided by the contract, the plaintiff would file a suit for specific 
performance. 

On the 6tb December, 1884, the defendant’s solicitors (Messrs. 
Jefferson, Bbaisbankar, and Dinsha), wrote, in reply, stating that the 
defendant was ready and willing to execute the conveyance, but regretted 
that she could not find the title-deeds. 

On the same day (6th December, 1884), Messrs. Chalk and Walker 
wrote to Messrs. Jefferson. Bhaishankar, and Dinsha, referring to [274j 
their last letter, and requesting them to send an abstract of title, or a 
statement of the defendant’s title to the house, and then they would 
consider what could be done. No reply was received |to this letter, and 
on the 10th December, Messrs. Chalk and Walker wrote again, calling 
attention to the fact that the time for completing the contract bad expired 
on the 8th, and giving formal notice that, if the defendant did not send 
the abstract or statement of title within two days, proceedings would be 
taken to compel specific performance, and for damages. 

In reply to this letter, Messrs. Jefferson, Bhaishankar, and Dinsha, 
the defendant’s solicitors, wrote on the lltb December, 1884, stating that 
the defendant had searched for the title-deeds, but bad been unable to 
find them ; but that, as soon as they were found, they would be handed 
over. In the meantime they were “ instructed to state that the property 
VJiis originally mortgaged by oncMeghji Callianji to one Bamji Jetha, who 
again mortgaged the property to Mancorebai, the toidow of Gangadas Viz- 
bhukandas, and Eessowji Jadoivji. The last-named gentleman has agreed to 
convey the property to our client, Bai Cassibai, and the deed of conveyance 
is being prepared in the office of Messrs. Payne, Gildert and Sayani. All 
these facts were brought to the notice of your client before our client entered 
into the agreement for the sale of the house, and he was informed, at the 
time, that the title-deeds could not be found, but that they would be handed 
over to him when our client bad found them. If your client wishes to 
accept a conveyance at present without the old title-deeds, our client is 
willing to indemnify him against all claims to the property ; but if he is 
not prepared to do so, our client is willing to pay back the earnest-money 
to your client and rescind the contract.” 

In reply to that letter, Messrs. Chalk and Walker wrote, as follows, 
on the 13th December, 1884 :— 

“Dear Sirs, 

‘‘ We are in receipt of your letter of the 11th instant. 

” We are informed by our client that the facts mentioned in your 
letter were never brought to bis notice. In your said letter you did not 
give any particulars of date, month, or the year in [27S] which the 
house was mortgaged. Your client must have known the state of the 
title before she entered into the contract,' and the least she can now do 
is to give us a full statement of the title for our consideration. Why 
caocot copies of the deeds be obtained from the Eegistrar? 

“ We cannot advise our client to take the mere conveyance as offered 
by you; but if your client consents to deposit the purchase-money in a 
Bank, in the joint names of your and our clients, until the title-deeds are 
found, our client will complete the purchase at once. 

“ He declines to rescind the contract, and holds your client responsi¬ 
ble for bis loss and costs by the delay in completion.” 

On the 6th January, 1885, Messrs. Chalk and Walker wrote the 

following letter 
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“Dear Sirs, 

“We beg to draw your immediate attention to our letter to you 
of the 13bh ultimo. The matter cannot be allowed to remain in its present 
unsatisfactory state any longer : unless, therefore, your client furnishes 
some proper evidence of title in the course of this week, a suit will be 
filed against her, at her cost, without further delay." 

To this above letter, Messrs. Jefferson, Bhaishankar, and Dinsha 
replied as follows on the 8th January, 1885 :— 

“ Dear Sirs, 

“ We are in receipt of your letter of the 6bh instant. 0*ur client is 
quite willing and anxious to convey the property to yours, and she has no 
desire whatever to throw any obstacles in the way of completing the sale. 
She can derive no benefit from doing so, and it is only an unfortunate 
accident that the old title-deeds are not at hand, of which your client was 
perfectly aware when he entered into the contract for sale. She is doing 
her best to discover the deeds, but she has not yet succeeded, and she 
cannot be called upon co do what it is impossible for her to do, namely, 
to produce the title-deeds, which are not in her possession. She is, 
however, willing to convey the house to your client, with an indemnity 
against any loss by reason of the [276] non-production of the old deeds : 
we may remind you that our client has been in posse-ssion of the bouse 
for the last nineteen years. The title-deeds are still being searched for, and 
if they are found, our client will be happy to send them to you ; but this 
must take some time, and your client cannot be. prejudiced by a short 
delay in completing the purchase. If, however, he is not disposed to wait, 
our client gives him the option of rescinding the contract, and it will be, 
therefore, unnecessary to incur further costs in the matter. Should he, 
however, after this intimation, take any action, as threatened, be will do so 
at his own risk. 

"The deed of mortgage from Ramji Jetha to Mancorebai and 
Kessowji Jadowji oan be inspected in tbe office of Messrs. Payne, Gilbert, 
and Sayani, if your client wishes to do so.” 

On the 13tb January, 1885, Messrs. Chalk and Walker wrote as 
follows:— 

Dear Sirs, 

” We are in receipt of your letter of tbe 8bh instant. 

“ Wo are instructed by our client to state that be is surprised at tbe 
statements made that our client was perfectly aware that tbe old title- 
deeds were nob at band when he entered into tbe contract. It is quite a 
mistake, and if your client knew at the time that the old title-deeds were 
lost or mislaid, she ought not bo have entered into the contract of sale. 

” Our client declines to complete the purchase merely upon an 
indemnity from your client, but is ready and willing to complete the pur¬ 
chase if tho money is deposited in our and your clients’ names until tbe 
old title-deeds are found and handed over to our clfent, the interest being 
paid to your client in the mean time. It is the first time you mention tliat 
your client has been in possession for the last nineteen years; but in 
proof of that you do not offer bo show or send us an extract of any paper 
or documentor a declaration bo vouch tbe statement. 

" Your client has already had abundant time to furnish some abstract 
of title and proof of ownership, and it is obvious that this can be done. 
Our instructions are not to allow the matter to remain in the unsatis¬ 
factory state it is now any longer. 
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[277] Our clidut is not bound to go to the o£Bce of Messrs. Payne, 
Gilbert, and Sayani to inspect the mortgage, but it is the duty of your 
client either to send the original mortgage, or an abstract thereof, to 
the purchaser's solicitors. If, however, your client agrees to pay all 
costs which may be incurred by our client, we will go and inspect the 
mortgage-deed, and see what title your client really has ; but we consider 
this the vendor’s duty, not the purchaser’s. 

If the matter be not placed on some more satisfactory footing in 
the course of two days from the receipt hereof, our client will take 
such proceedings in the matter, as be may be advised, at your client’s 
costs.” 

The suit was filed on the 20th February, 1885, and the plaintiff 
prayed(l) that the defendant should be ordered to specifically perform the 
contract of the 8th October, 1884, and to pay the plaintiff the sum of 
Bs. 500 as damages, or (2) that the defendant should be ordered to pay 
to the plaintiff tbe sum of Bs. 2,500 as damages, and the sum of Bs. 500 
paid by tbe plaintiff as earnest-money. 

In her written statement filed on tbe 25th April, 1885, the defendant 
repeated the allegations made by her solicitors in the above corre¬ 
spondence, viz., that at the time of making tbe contract she informed 
the plaintiff that tbe title-deeds of tbe property in question bad been 
lost or mislaid, and were not in her possession ; that she had promised 
to search for them, but had stipulated that, if they were not found, 
the plaintiff should nevertheless accept tbe defendant’s title, to which 
stipulation tbe plaintiff consented; that sbe had searobod for tbe deeds, 
but without success. Sbe further stated that sbe was still willing to 
do what she bad offered to do before tbe suit, viz., either to convey tbe 
property to tbe plaintiff, giving him an indemnity in respect of the 
missing deeds, or, in tbe alternative, to cancel the contract and repay the 
deposit money. 

It subsequently transpired that the title-deeds had been with 
Kessowji Jadowji. who was. as stated in Messrs. Jefferson, Bhaishankar, 
and Dinsha’s letter of the llth December, 1884, [278] above set forth, the 
co-mortgagee of the property with Mancorebai, of whose will the 
defendant was executrix, and they were duly mentioned in the defendant’s 
affidavit of documents filed in July, 1885. 

The defendant, after tbe suit was filed, sold the property in question 
to one Jaikissondas Gangadas ; and the co-motgagee, Kessowji Jadowji, 
joined in the conveyance to him. The suit was afterwards referred to 
arbitration ; but the arbitrators subsequently withdrew at tbe instance of 
the defendant, and the case now came on for hearing. 

Farran (Acting Advocate-General) and Kirkpatrick, for the plaintiff. 
—The contract made no stipulation as to title. The defendant, as 
vendor, was bound to give a good title to the plaintiff. From the title- 
deeds, which are now forthcoming, it appears that the defendant was in 
a position (o give a good title to tbe plaintiff. The defendant must have 
known where the title-deeds were ; if she did not, it is clear that if she 
had made any inquiry whatever for them, she would have at once 
discovered them ; she has since done so. and has conveyed the property to 
a third party. It is untrue that the plaintiff was told, at the time of the 
contract, that the deeds were missing. We wish to get specific 
performance; but if that is impossible, in consequence of the sale of the 
property to a third party, we claim damages from the defendant, and also 
a return of the Bs. 500 deposit, and the costs of this suit. 
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Inveraritv Macpherson), for the defendant.—The defendant is 1886 

executrix of Manoorebai. who was one of two mortgagees. She. therefore. N^X6. 
could only convey her undivided interest in the property. That interest q 

she has now conveyed to Jaikissondas Gangadas; and Kessowji Jadowji, 
the co-mortgagee, joined in the conveyance, so that Jaikissondas has now UIVIL. 
the whole interest in him. That conveyance, however, so far as regards 
the defendant’s interest, is void, being ms-Ae pendente lite. The defendant 
is. and always has been, willing to convey her interest to the plaintiff, 
whatever it is. She is not bound to give a good title—Deusi Ghela v. 

Jivraj Mnkundas (1). 

[279] As to the plaintiff’s claim for damages, it is clear he is not 
entitled to any damage for the loss of his bargain—Sam v. Fothergill 12). 

Damages can only be obtained in an action of deceit. 

Farran in reply.—When the defendant made the contract with the 
nlaintiff it is clear that she intended to make over the property to him. 

This she could onlv do by getting Kessowji Jadowp. the co-mortgagee, to 
join in the conveyance. This she was bound to do after makmg the 
contract with the plaintiff. But she has since then got Kessowp Jadowji 
to join her in conveying the property, nob to the plaintiff, but Jo 
sondas. By so doing she has put it out of her power to fulfil her 
contract with the plaintiff. The plaintiff cannot now get the property 
he contracted to buy : for the undivided half interest, which j^as m 
Kessowji as co-mortgagee, has passed to Jaikissondas. 
therefore, is entitled to damages. Why should not the defendant who 
thus deliberately disables herself from keeping this contract, be liable as 
a party would be in any other case? The rule laid down in G/iefa 

V. Jivraj Mukundas (1) has been superseded by s. 18 of the Specific 
Relief Act I of 1877. The defendant has herself by her own act made 
it impossible for her bo fulfil her contract, and must pay damages. The 
law laid down in Ewjell v. Fitch (3) is applicable to the case. In jer 
soRcibors’ letter of the 11th December. 1884, the defendant admits that 
she was able to convev the premises to the plaintiff, and we say that 
Kessowji Jadowji was willing to join her in such conveyance, as is shown 
by the fact that he subsequently did join her in conveying to Jaikissondas. 
Defendant could have given a title to the plaintiff, and has refused to 
complete her contract, and the plaintiff is entitled to compensation—Jjarn 
v. Fotherdill (2). He is also entitled to expenses, and bo a return of the 
deposit, with interest. 

JUDGMENT. 


November 30. Scott, J.—In this case there were two questions 
of law raised. In the first place, Mr. Inverarity argued Uiat the 
English rule, which gives to the purchaser of immoveables [280] a right 
to have a good title made out, does not apply to India —Devsi Ghela^ y. 
Jivraj Mukundas (1). This case cited by him seems to show that the title 
to be given depends on the intention of the parties. In the present case, the 
words a clear deed of sale'* and the demand for the title-deeds and 
the promise to give them, show that the parties contemplated some title. 
Moreover, the Specific Relief Act I of 1877, s. 25. would seem, by 
implication, to lay down the rule, that the purchaser is entitled to receive, 
just as the vendor must give **a title free from reasonable doubt. The 
defendant in this case, therefore, was, in my opinion, bound both by 
agreement and by law to give “a title free from reasonable doubt. ’_ 
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But the further and more difficult question is the measure of damages 
in the case of failure on her part to carry out her contract. The decision on 
that point really turns on the question whether this case comes within the 
rule laid down, a hundred years ago, in Flureau v. Thornhill (1), and 
confirmed by the House of Lords in 1874 in Bain v. Fothergill (2). Lord 
Hatherley, in the last case, lays it down, as a settled rule, that in the 
sale of immoveables " no damages can be recovered for a loss of tbe 
benefit of a bargain in case a good title cannot be made out by a vendor 
to bis purchaser. In the present case, tbe defendant, tbe vendor, did 
not, at tbe time of tbe bargain, stale that her title was. But she 
described herself as executrix, she promised to give “a dear deed of sale” 
in two months, and meanwhile she was to show her title-deeds. She did not 
show the needs, but on the 11th December, 1884 (just over the two 
months’ period), she described her title through her solicitors in the 
following words:—‘‘The property was originally mortgaged by one 
Meghji Callianji to one Bamji Jetba. who again mortgaged the property 
to one Mancorebai, the widow of Gangadas Vizbbukhandas, and Kessowji 
Jadowji. Tbe last>named gentleman has agreed to convey tbe property 
to our client, and the deed of conveyance is being prepared . 

. . If your client is willing to accept a conveyance at present without 

the old title-deeds, our client is willing to indemnify him against all 
[281] claims to the property; but if he is not prepared to do so, our client 
is willing to pay back the earnest-money, and rescind the contract.” To 
this offer, on the 13th, the plaintiff replied asking for further particulars 
of the date of mortgage, and making the following offer :—“ If your client 
consents to deposit tbe purchase-money in a Bank, in the joint names of 
your and our client, until the title-deeds are found, our client will complete 
the purchase at once.” No reply was made to tbe counter-offer until tbe 
8th January, 1885, when she declines to do what the plaintiff wants; but 
again offers to convey tbe bouse with an indemnity against loss by reason 
of tbe non-production of the title-deeds ; and renews tbe alternative offer 
of rescission of the contract. Tbe plaintiff on the 13tb replies, insisting 
on bis counter-offer. At this point correspondence ceased, and a suit was 
filed in the following month. 

Now, upon the facts as they appear in tbo correspondence—and 
they are not altered by tbe evidence—it is quite clear that the defendant 
was not in possession of, and had not the control of, the title-deeds. She 
could not, therefore, do more than make the offer that sbe did make—to 
wit, to convey the property on a mortgagee’s title with an indemnity. As 
regards this offer, I should doubt whether, as executrix under a Hindu 
will, she had the power to convey without tbe consent of the Court. At 
any rate, sbe could not safely accept the counter-offer of the plaintiff, for 
she could not be sure of findiog her deeds, and she might have been kept 
out of the purchase^money for 8’U indefinite time. The one deed which 
she had under her control she offered for inspection. As tbe plaintiff did 
not accept her offer simpliciter, she did not take the conveyance from 
Kessowji Jadowji. which he was then willing to give, and it must be re¬ 
membered that she had no power to force him to convey at any time. 
The conveyance he subsequently joined in, was one of a different charac¬ 
ter It must also be remarked that the plaintiff, on inspection of the 
deeds and on discovery of the exact position of the defendant as execu¬ 
trix, might, after all, have rescinded the bargain. 

U) 2 W. Bl. 1078. (2) 7 Eog. & Ir. Ap. 268. 
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[282] Ib was argued that the case came within the principle of 
Engell v. Fitch (1), which the House of Lords state bo be that “ a vendor 
is bound to do everything that he is enabled to do by force of his own 
interest, and also by force of the interest of others whom he can compel 
to concur in the conveyance” [see observations of Lord Hatherley on 
this case in Bain v. Fotkergill (2)]. Now it seems to me, the defendant, 
on her side, did offer to do all that then lay in her power, and iihe plaintiff, 
on his side, insisted on something further that did not lie in her power. 
She offered all she was able to offer. The title-deeds did not really turn 
up till some time after. They were with her co-mortgagee, and she 
could not force him to deliver them. The case, then, does not come with¬ 
in Engel v. Fitch (1), but within the leading case, and there can be no 
damages for the loss of the bargain. But as the defendant has not paid 
the earnest-money into Court, or formally tendered ib^ she must pay the 
costs of the suit. There must be a decree for the earnest-money—for 
Mr. Chalk’s costs of the arbitration Rs. 50—and the plaintiff is to have 
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all the costs of the suit. 

Attorneys for the plaintiffs : Messrs. Chalk and Walker. 

Attorneys for the defendant: Messrs. Jefferson, Bhaisankar and 
Dinsha. 
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APPELLATE CIVIL. 

Before Sir. Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdxvood, 


Atmaram {Plaintiffs) v. GoviND {Defendant).* [5bh October, 1886.] 

Limitation Act, XV o/ 1S77, s. i9—Acknowledgment loilhin the new period”— 
Constriiction. 

In a suit brought on th® 20tb July. by the plaintiff to recover the price of 
goods sold on the 12ih March, 1831. to the defeodaut the plaintiff filed two khalas 
under the defendaot’s signature ackoowledging the debt and bearing dates the 
6th March, 1882 and the 29th October 1884. The Subordinate Judga being of 
opioion that the suit was barred, referred the case to the High Court. 

[283] Held that the suit was nob barred ; the second ackoowledgment having 
been made within “ the new period” arising from tbe firat acknowledgmont. was 
made within a period preeoribed for tbe suit, and was, therefore, itself the 
starting point of a new period. 

[R., 11 M. 218.] 

This was a reference by Rao Saheb Krishnaji Narayao Kher, Second 
Class Subordinate Judge of Alibag, under s. 617 of tbe Civil Procedure 
Code (Act XIV of 1882). 

In suit No. 397 of 1836 the plaintiff sue! the defendant for the 
recovery of money due on account of goods sold co him on tbel^h March, 
1881. The Subordinate Judge was of opinion that the suit having been 
instituted on 20bh .July, 1886, was clearly barred by the law of limitation, 
unless there was something to prevent its operation. The plaintiff filed 
two khatas signed by the defendant (Ess. 3 and 4). dated, respectively, 
6bh March, 1882, and 29bh October, 1884. The plaintiff’s pleader con¬ 
tended that the second acknowledgment, (Ex. 4) being dated 29th October 

* Civil Refet«noe No. 22 of 1886. 

(1) L.R. 4 Q.B. 659. (2) 7 H.L. 209. 
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1884, the suit is m time, as it was instituted within three years from its 
date. He also contended that, in regard to the second’ acknowledgment, 
the period of three years should be counted, not from the date of the 
original liability, but from that of the first acknowledgment. The Sub¬ 
ordinate Judge referred the case for the High Court’s opinion. 

Vasudev Gopcil Bhandarkar, for the plaintiff.—The suit is not barred. 
The second acknowledgment having been within three years from the first 
acknowledgment, the plaintiff’s suit is saved : see Mohcsh Ldl v. Busunt 
Kumaree (1). 

Gangaram Bapsobci Bele, for the defendant. 

OPINION. 

Sargent, C. J. :—We think that, upon the proper construction of 
3 .19 of the Limitation Act XV of 1877, the second acknowledgment having 
been made within “ the new period” arising from the first acknowledgment, 
must be deemed to have been made within a period prescribed for the suit, 
and was, therefore, itself the starting point of a new neriod. This view of 
the section would appear to have been acted on in Mohesh Lai v. Busunt 
Kumaree (1). 


11 B. 28i. 

[284] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Birdivood, 


Shivapa {Original Plaintiff), Applicant u. Shivpanch Lingapa 
(Original Defendant), Opponent.* [8th October, 1886.J 

Decree, application to correct errors in—Limitation Act, XVof 1877, sch. II, a7t. 178-- 
Civil Procedure Code {Act ZIV of 1882), s. 206-Practice. 

An application under s. 206 ol the Civil Procedure Code {Act XIV ol 1882). 
to correct errors in a decree, not being one withio the purview of art. 178 of 
sch. H of tbo Limitation Act, XV of 1877, is not governed by any limitation, 
and can be made at any time such errors are discovered. 

[F., 21 C. 259 : R., 39 C. C.L.J. 481 = 12 lod. Gas. 151; llO.C. 203; 7 S. 

L. R. 53.) 

In a partition suit brought in 1882 by the petitioner against the 
opponent, a decree was given by the lower Courts in bis favour and that 
decree was confirmed on the 23rd June. 1885, by the High Court. The 
petitioner having subsequently discovered certain clerical errors m the 
decree as framed by the first Court and further confirmed both by the 
lower appellate Court and the High Court, presented an application, in 
1886, to the District Judge of Belgaum. praying to have the decree 
corrected. The District Judge rejected the application, and referred the 
petitioner to the High Court. 

A rule nisi was granted on the 7ch July, 1886, and now came on for 

GhanaskamNilkanth Nadkarni. for the petitioner, contended that a 
clerical error could be corrected at any time it is brought to the notice of 

the Court_____ 

* Civil Application No. 275 of 1886. 

(1) 6 C. 340. 
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JUDGMENT. 

[285] Sargent, C.J. :—Wo are of opioioD that it was not the 
intention of the Legislature that an application of this nature should be 
governed by any limitation. The Court, of its own motion, is to amend 
the decree whenever it becomes aware of the variance with the judgment 
Of of the clerical or arithmetical error. When the parties move the Court 
they are only bringing the variance or error to the notice of the Court, 
and there is no anpUcation properly so called. We are unable to agree 
with the view taken by the Allahabad High Court in the case of Gaya 
Prasad v. Sikri Prasad (l), where wo do not find any reasons given for 
holding that such motions are to be treated as applications ’ within the 
purview of art. 178 of the Limitation Act. 


Shantaram Narayan, for the opponent.—The petitioner’s application 
to correct errors in the decree is barred, more than one year having elaps¬ 
ed from the passing of the decree. The Allahabad High Court has held 
that such applications fall under the description of applications given in 
art. 178 of sch. 11 of the Limitation Act, XV of 1877. and should be made 
within three years from the date of the decree : see Gaya Prasad v. Sikri 
Prasad {1). The present application is made more than three years after 
the first decree was passed. 


11 B. 285 (F.B.). 

FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice West 

and Mr. Justice Birdwood. 


1. BhagibTHIBAI {Original Defendant), Appellant v. KAHNUJIRAV 
{Original Plaintiff). Respondent {Original Defendant), 

Appellant v. Kahnujirav {Original Plaintiff), Respondent-, 
3. AnandBav and others {Original Defendants), Appellants v. 
Kahnujirav {Original Plaintiff), Respondent* 

[6bh October, 1886.) 

Hindu law—Inheritance in Presidency of Dombay—Daughler, interest of, in Bmibay in 
property inherited Jrom her parents —Usage, the law of inheritance in India— 
Mitahshara and Mdyukha authority of-Right of females in Bombay taking by 
inheritance. 

Under the Hindu law as prevailing in the Presidency of Bambay, a daughter 
inheriting from a mother or a father takes an absolute estate, which passes ou 
her death to her own heirs, and not to those of the preceding owner. 

No statute law exists regaUting the devolution of property amongst Hindus. 
The law, therefore, to be applied in case of inheritanoe is the usage of the country 
in wbioh the suit arises : see Bombay Regulation II of IS'27, s. 26. 

The commentaries and text books embody, in many instances, the rules formed 
and enforced by custom, but custom even ou Hindu principles may and must 
have power without their aid. They do not govern the usage of the country, 
save by a reflex process ; it is the usage which adopts ihc-m, and they are law 
only because of this adoption, in the sense and within the limits according to 
which their rules are accepted. Not merely the reception, but the exact extent 
of the reception, of any law book is governed by usage. 


• Appeals Nos. 79, 81 and 82 of 1883- 
(1) 1 A. 23. 
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[266] In the Maiatha country the Mitakshara is the ptiooipal authority upon 
Hindu law ; but iu doubtful cases it may properly be construed by the light of 
the Mayukha, the usage of the country having adopted the Utter as well as the 
former. This course was followed in Vinayalt Anandrav v. Lakshmi Bat (1), 
where a difierent constructiou of the Mitakehara was allowed to prevail in 
Bombay from that which had been adopted for Bengal. 

In Bombay, if not in other provinces in India, a female may take by inheri¬ 
tance from a male an absolute as opposed to a life estate, and one excluding any 
interest of the next heir, as such, of the pi-oposilus. 

[F.. U B. 612; lind. Gas. 243-5 N.L.R. 13; R.. 17 B. 690 (708); 24 B. 563 (581). 
‘,^8 B. 82 = 5 Bom. L.R. 676; 31 B; 453 = 9 Bom. L.R, 834 ; 32;B. 59 = 9 Bom. 
L.R. 1305: 1 N.L.R. 154 ; 2 S. L.R. 59 (63); Cons., 15 M.O.O.R. 159 = 5 M. 
L.T. 169.] 


This was a reference to a Full Beuoh by a Division Bench consisting 
of Sargent, O.J., and Birdwood, J. 

One Jayavantrav died on the 15th April, 1369, and his property de¬ 
volved on bis widow, Gangabai, who remained in possession until her 
death in January, 1872. She left two daughters, viz., Bhagirtbibai, who 
was then married, and Eangubai, who was then unmarried. Eangubai 
succeeded to her mother's estate, her right to succeed being declared by 
the High Court. See the case of Rangubai v. Bhagirthibai (2). 

Eangubai was subsequently married to the plaintiff, Kahnujirav, and 
she died in October, 1877. The plaiubitf, as her husband, claimed to 
succeed as beir to her property. The other claimants were Bhagirthibai, 
the sister of Eangubai; one Anandrav, who claimed as the descendant of 
a former owner, and who denied Eangubai’s title ; and one Eajaram, who 
claimed as the nearest relation of Jayavantrav after Gangabai. The 
case came, on appeal, before a Division Bench of the High Court, who 
referred it to a Full Bench. 

The reference was as follows :— 

“ The plaintiff sues for a declaration that he is tbebeir of his deceased 
wife, Eangubai, and. as such, entitled to the estate inherited by her from 
her mother, Gangabai, who succeeded to it as widow of Jayavantrav, the 
adopted son of Bhavanrav Eaje Nimbalkar, jaghirdar and patel mukadam 
of Mirajgaon. The adoption of Jayavantrav was upheld by the Higb 
Court in regular appeal No. 15 of 1866, decided on the 4th September, 
1867— Raje Vyankatrav Anandrav Nimbalkar v. Jayavantrav (3), [287] 
Jayavantrav died on tbe 15th April, 1869, and the property then devolved 
on Gangabai, who continued in possession till her death on the 25th 
January, 1872, leaving two daughters, viz., the defendant No. 1 Bhagirthi- 
bai, who was married and tbe deceased Eangubai, who was then unmarried. 
The right of Eangubai to succeed to the estate was affirmed, as against 
Bhagirthibai, by the High Court in regular apnealNo. 26 of 1877 decided 
on the lODh October, 1877—Ea«(/u&at v. Bhagirthibai (2). Eangubai 

died on the day on which the appeal was decided. 

"The plaintiff is opposed, in the present suit, by the defendant, 
Bhagirthibai, on the ground that she was entitled to the estate on the 
death of Eangubai. The defendant. Anandrav, claims the estate as the 
descendant of Sultaorav, who originally acquired it, and he says, in his 
written statement, that neither the plaintiff nor Bhagirthibai has any 
interest in it, and that Eangubai had no interest in it; and that, 
it includes a patilki vatan and inam lands, which cannot p out of the 
family hf which the vatan was acquired. The defendant, Eajaram. 
the estate as nearest relation of Jayavantrav after Gangabai. He further 


(3) 4B.H.O.R,A.O.J. 191. 


(1) 1 B,H.C.Pv. 117. 


(2) 2 B. 377. 
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says that the property is the joint ancestral property of Jayavantrav, 
Anandrav, and himsslf, and that the paiilki vatan must remain with the 
‘ bhaubands.' 

“ The Subordinate Judge (First Class) found that the plainbiif was 
entitled to succeed to the whole estate as the heir of his deceased wife, 
Rangubai, and that the three defendants were not her heirs, and he 
decreed accordingly. 

“ Separate appeals are preferred by the three defendants, for all of 
whom Mr. Telaog appears in this Court. Though they setup conflicting 
claims, as against each other, in their written statements, Mr. Telang 
explains that, in these appeals, no decision is necessary as between the 
defendants ; that his contention is that Rangubai, as daughter of Jayavaut- 
rav, took only a restricted interest; and that, on her death, the heir is to 
be looked for among the heirs of Jayavantrav ; and that, then, Bhagirbhi- 
bai comes in. She. he contends, would be entitled to the general [288] 
estate, the defendants Anandrav and Rajaram being entitled to the vatan 
property, to which the plaintiff could not succeed, as he does not belong 
to Jayavantrav’s family. 

“ At the trial, a question was raised as to the form of Rangubai’s 
marriage with the plaintiff. The Subordinate Judge found that it was 
according bo the approved form, and nob according to the .Isura 

form, as alleged by the defendants Bhagirthibai’s pleader in Ex. No. 11. 

‘’In this Court, Mr. Telang has admitted that the evidence, to show 
that the marriage was not in one of the approved forms, is nob satisfactory. 
The question for decision, then, in these appeals, is as to the nature of the 
estate taken by Rangubai. as daughter of Jayavantrav, in succession to 
his widow, Gangabai. Mr. Shantaram, for the plaintiff, in contending 
that it was an absolute and several estate, relies on Haribhatv. Damodar- 
hhat {!). B-nithe cases there cited, and also on the analogy of the cases 
by which the position of a sister has been secured, in this Presidency, 
on the aubhoritv, nob solely of the Mitakshara or the Mayukha, but of both 
taken conjointlv; and he has referred us to Kifssarbai v. Valab Raoji (2), 
Bai Jtvkore v. Hargovan Narotam (3). Bulakhidas v. Keshavlal (4), Advyapa 
V. Rudrava (S', Ghotay Lai v. Chunnoo Lai (6), Jamiyatram and Uttamram 
V. Bai Jamna (7), and Bhaskar Trimbak Acharya v. Mahadev Ramji (8). 
There can be no question that, hitherto, even in parts of the Presidency 
where the authority of the Mayukha does not specially prevail—-as, for 
instance, in the case of Haribhat v. Damodarbhat (l), which was a 
Dharwar ease—it has been held that the daughter’s estate was superior 
to that of the widow, as she could freely dispose of the property inherited 
from the father; nor have daughters been regarded as more life ten¬ 
ants (see West and Buhler, 3rd ed., pp. 105, 106). For the defend¬ 
ants, however, it is contended that, since the decision of the Privy 
Council in the Madras case, MuUa Vadu Ganadha Tevar v. [289] 
Dorasinga Tevar (9), the view hitherto prevalent in this Presidency can be 
enforced only in cases governed by the Mayukha, Ch. IV. s. 13, 
para. 25, 26 ss : and that, in cases depending on Mitakshara only, the 
heritage of the daughter must be regarded as a life interest, the Judicial 
Committee having distinctly said that the Mitakshara is not to be 
construed as conferring on any ‘ woman taking by inheritance, from a 
male, a slridhan estate transmissible to her own heirs.' And the learned 
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(1) 3 B. 171.. (3) 4 B. 1H8. (3) Printed Judgrnents for 1H34, p. IDi. 

(4) 6 B. 85. (5) 4 B. 104 (121). (G) 61. A. 15. 
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authors of the Digest seem also to be of opinion that this must be the 
effect of the Privy Council’s decision (West and Buhler, 3rd ed., pp. 431, 
432). The present case is from the Ahmednagar District, which is not 
one of the districts generally held to be subject to the Mayukha. The 
question, therefore, now arises, which, in the recent case of Dalpat Naro- 
tam V. Bhagwan (1), was left unsettled, as that case, though subsequent 
to the decision of the Privy Council, was governed by the Mayukha. The 
question is of sufficient importance to be referred to a Full Bench.” 

Kashinath Trimbak Telang (Daji Abaji Share with him) for the 
appellant;—After the death of Rangubai, the heir to be looked for is from 
the heirs of her father, Jayavantrav. Under the Mitakshara; a daughter 
takes only a life estate: see the Privy Council decision in the case of 
Mutta Vadu-Ganadha Tevar v. Dorasinga Tevar (2) followed in the case 
of Dalpat Narotam v. Bhagwan (1), This case comes from Nagar, where 
the Mitakshara prevails, and, therefore, the husband of Rangubai cannot 
claim bis wife’s property, she having only a life interest therein. 

Shantaram Narayan, for the respondent;—It has bean the invariable 
law in this Presidency that a daughter takes an absolute estate in the 
property inherited by her from her parents, and soch property descends to 
her heirs, and not to those of her father. After Rangubai, her husband 
is entitled to her property. It is not the Mitakshara purely that applies 
to this Presidency, but the Mitakshara and the Mayukha conjointly : 
see Krishnaji v. Pandurang (3). The Privy Council makes a distinction 
in the application of the Mitakshara to the several presidencies : see 
[290] Chotay Lai v. Chunnoo Lai (4). In the case of a sister inheriting 
from her brother, the Mitakshara and the Mayukha have been held to 
apply conjointly— a fortiori, they should so apply in the case of a daugh¬ 
ter inbericing from her father. It has not been particularly held that a 
daughter takes an absolute estate only where the Mayukha alone governs. 
Nor i.s it in Gujarat and Bombay alone that the daughter’s right to such 
estate has been recognized. It has been for a long time recognized that, 
throughout the Presidency of Bombay, the estate which the daughter 
takes is an absolute estate. The following cases were cited;— Vinayak 
Anandrav v. Lakshmibai (5) ; Haribhat v. Damodarbhat (6) ; Eessarbai v. 
Valab Baoji (7); Bai Jivakore v. Hargovan Narotam (8) ; Bulakhidas v. 
Keshavlal (9); Advyapa v. Budrava (10); Jamyatram v. Bai Jamna (11); 
Bhaskar Trimbak v. Mahadv Bamji (12). 

JUDGMENT. 

West, J.— The question for decision, as stated in the reference to 
the Full Bench, is as to the nature of the estate taken by R^gubai 
(deceased) as daughter of Jayavantrav in succession to his widow. Gangs- 
bai. On the part of the appellants it is contended that it was but a life 
©state, at the close of which their several rights, whether mutually con¬ 
sistent or not, arose as against Rangubai’s heir. On the part of the 
plaintiff. Kahnujirav, it is urged that the deceased Rangubai, his took, 
as daughter to Jayavantrav and Gangabai, an absolute estate, which on 
her death devolved on him, she having left no children. 


a) 9 U 301. 

(4) 6 I. A. 16 (31). 

(6) 3 B. 171. 

<9) 6B. 85. 

(12) 6 B.H.C.R. O.C.J. 


(•2i 8 I. A. 108. (3) 12 B. H. C. R. 65. 

(5) 1 B.H.C.R. Il7 observations at pp. 1-24, 133 and 209. 
(7) 4 B. 188*. (8) Printed Judgments for 1884, p. 192. 

(10) 4 B.’l04 (121). (11) 3 B.H.C.R. 11. 
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The law by which civil cases arising in the districts of the Bombay 
Presidency must be governed, is prescribed in Bombay Eeg. II of 1827, 
s. 26 (1). " The law to be observed in the trial of suits shall be 

Acts of Parliament and Eegulations of Government applicable to the case ; 
in the absence of such Acts and Eegulations. the usage of the country in 
which the suit arose,” and so on. It is not pretendsd that any statute 
[291] law exists regulating the devolution of property amongst Hindus, 
or the nature of the estates that can be taken in it. The law to be 
applied, therefore, is the usage of the country in which the suit arose. In 
the present instance the suit has arisen in the District of Ahmednagar, 
and it is by the usage of that district that the question of law. which it 
presents, must be determined. 

It is usual to dispose of cases of inheritance coming before the Courts 
of this Presidency by reference to tbe Mitaksbara and the Vyavahara 
Mayukba as the proximate authorities (2). This does not trench upon 
the sacred and indisputable character attributed to the Vedas and to the 
various ackoowledged Snoritis, especially the one ascribed to Manu (3), 
but when tbe texts or their constructions differ, usage settles tbe rule”— 
Bhau Nanaji Utpat v. Sundrabai (4). Nay, ” the reason of the law has 
more authority in judicial proceedings than the letter of express ordi¬ 
nances” (5). On this rests tbe doctrinal authority of tbe commentaries 
and text books. Such books embody, in majiy instances, the rules 
formed and enforced bv custom, but custom even on Hindu principles 
may and must have power without their aid (6). Custom adopts tbe 
ancient law modifies it. or rejects and supersedes it (7). Its relation to 
tbe text books is similar. They do nob govern the usage of the country, 
save by a reflex process ; it is the usage which adopts them, and they are 
law only because of this adoption in the sense and with the limits accord¬ 
ing to which their rules are accepted. Id the words of Sir E. Perry. 
Hirbai v. Sonabai f8), even in the case of “ a law believed to be divine 
by any peculiar caste, tbe true inquiry for a Court of Justice is bow 
far that law has been recoguized, or sanctioned, or adopted by tbe 
ruling power,” which he regarded as alone capable of making a law, as 
it alone could supply the requisite sanction, and which had formally 
recognized native usage as law in the charters of the late Supreme Courts. 
The Judicial Committee have dwelt, in several cases, on the relation bet¬ 
ween the law books and actual [292] usage. Thus they say in The Collector 
of Madura v. Mootoo Rama Linga Sathu Pathy (9). Tbe duty, therefore, 
of a European Judge, who is to administer Hindu law, is not so much to 
inquire whether a disputed doctrine is fairly deducible from the earliest 
authorities, as to ascertaio whether it has been received by the particular 
school which governs tbe district with which he has then to deal, and has 
there been sanctioned by usage. For, under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law.” See, too, 
Bhyah Ram Singh v. Bhyah Ugur Singh (10). 

A striking application of these priocioles is to be found in tbe case 
of Lalloobhoy Bapjjoobhoy v. Cassibai (11). In that case it was acknow¬ 
ledged that the law prevailing in Bengal and Southern India, based on 
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(1) West & Buhler, p. 7. (2) West & Buhler, p. 9. 

(3) West & Bubler, 41. 56, 069 ; Bhau Xanaji Utpat'i. Su7iara6ai, 11 B.H.C.R. 264. 

(4) 11 B.H. C. R. 249 (267). (5) H B. H, C. R, 249 (266) 

(6l Vyavabara Mayukha. Cb. I, B. 1. p.ira 13. (7) West & Bubler, 2. 159, 550, 367. 
(8) Perry’s Or. Caa. 123. (9) 12 M.I.A. 397 (436). 

(10) 13 M.I-A. 373. (11) 7 I.A. 212M237). 


191 



1886 

OOT- 6. 

Full 

Bench. 

11 B. 285 

(P.B.). 


11 Bom. 293 INDIAN DECISIONS, NEW SERIES [Yol, 

the same original sacred texts as that of Bombay, was opposed to the right 
claimed by the widow. Nevertheless, this Court, having arrived at tha 
conclusion that a different interpretation of the law had been accepted in 
Western India, decided in favour of the widow’s right. The rule of 
succession, to which the Court gave effect, ‘'is bub dimly enunciated in 
those passages of Manu, Mitakshara and Mayukba which had to be 
relied on, but the Judges considered that the interpretation which had 
been given to them in Western India, evidenced by decisions and the 
opinions of Shastris, had fixed and determined the law for this part of 
India” (1). The decision was affirmed by the Judicial Committee, who 
assented to the conclusion arrived at upon consideration of the authorities, 
by the law of tbe Mitakshara as interpreted and accepted in Western 
India.” In tbe course of tbe judgment, Sir M. Smith says, p. 236 : 
” Perhaps the most that can be said is, that tbe text of the Mitakshara is 
not inconsistent with the claim of tbe widow, and allows of an interpre* 
tation favourable to her right to inherit. The important point for con¬ 
sideration remains, namely, whother such an interpretation has been given 
to the Mitakshara by its expounders and the lawyers of tbe Bombay 
school, and has been so sanctioned by usage and decisions as to have 
acquired the force [293] of law. And, again, “ it is obvious that tbe 
right of the widow must be mainly rested on tbe ground of positive 
acceptance and usage,” p. 237. 

There can be no doubt, then, but that not merely the reception, but 
tbe exa ct extent of the reception, of any law book is governed by usage. In 
Vinayeh Anandrao v. Lahshmibai (2). Sausse, C.J., observes that “ where 
tbe quantum of estate has been cut down to a life interest when the in¬ 
heritance descends upon a female tbe restriction must be ascribed to the 
influence of usage, as it is nob to be found in the early canons of inherit¬ 
ance. In Devkuvarbai's Case (3) this Court held that the widow of an intes¬ 
tate. childless, and separated brother takes tbe moveable property abso¬ 
lutely, and the immoveable for life only, with remainder to tbe heirs of 
the intestate. That decision was very much based upon the principle of 
allowing the law of usage to control the letter of that portion of the writ¬ 
ten law which was in favour of the widow.” There are, in fact, one or two 
Smriti passages, on a rather forced interpretation of which some Hindu 
lawyers (4) have founded a restriction of the whole estate given to a widow 
by Vijnanesvara, as shown in the judgment just quoted. The adpotion of 
their views in the customary law must be regarded as a limiting construc¬ 
tion of the Mitakshara by usage. 

The relative position of the Mitakshara and the Vyavahara Mayukha, 
as well as of the other works accepted as authorities in the Bombay 
Presidency, is discussed in several decided cases which are collected in 
West and Buhler’s Hindu Law. (3rd ed.) pp. 9. 10. The pre-eminence 
of tbe Mitakshara is generally admitted ; but its doctrines have, in several 
instances, been set aside in favour of those put forward in the Vyavahara 
Mayukha: and such books as the Samekara, Kxustubha are frequently 
quoted by the shastris on the subjects to which they relate (5). The 
value of the shastris ’ opinions, as evidence of the living law, has been 
recogni> 50 d by the Privy Council in several cases. Thus in ,Tkc Collector 


(1) Ibid., 230; West & Bubler, 86G. f2) 1 B.H.C.R. 117 (121). 

(9) 1 B.H.C.R. 130. & Buhler, 306. 

{5) The Collector of Madura w. fdooloo Ramalinga, 12 M.I.A. 897 (438) ; West & 
Bahler 9. 862 ; Buebut Bao v. Qovindrao. 2 Borr. R. at pp. 104, 105. 
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[294] of Madura v. Mootoo Rama (1) they say : “ The opinion of a pandit, 
which is found to be in conflict with the translated works of authority, 
may reasonably be rejected, but those which are consistent with such 
works should be accepted as evidence that the doctrine which they 
embody has not become obsolete, but is still received as part of the 

customary law of the country.” In Lalloobhoy v. Gassibai (2), the 

Judicial Gommititee rely on the general effect of the replies of the shastris 
collected in West and Buhler’s Hindu Law as establishing a right of a 
widow to inherit as a (jotraja-sapinda peculiar to Bombay. 

If we now look to the replies of the shastris in the Ahmednagar 
Zilla, and especially to those relating to the daughter’s right of inherit¬ 
ance, in the collection lately referred to, we And that the references to 
the Vyavahara Mayukba are quite as frequent as those to the Mitaksbara. 
The same apoears with respect to the neighbouring zillas of Poona and 
Khandesh. In two cases (3), the Ahmednagar shastri quotes the 
Vyavahara Mayukha alone for his response in favour of a sister. As the 
doctrine of the Vyavahara Mayukha on this point is peculiar, the refer¬ 
ence shows that the work cited was supposed to be of authority, if not of 
special authority, in the zilla in question. At p. 469, the shastri of the 
Sadar Court relies on the Vyavahara Mayukha and the Nirnayasindhu 
for a response in favour of a half-sister, but it does not appear in what 
zilla the question bad arisen. On the whole, Colebrooke’s opinion (4) is 
borne out that “ in the West of India, and particularly amongst the 
Maratbas, the greatest authority after the Mitakshara is Nilakantha, 
author of the Vyavahara Mavukha and of other treatises bearing a similar 
title ”(5). 

The special and almost paramount authority which the Vyavahara 
Mayukha has gained in Gujarat and in the city of Bombay is not recog¬ 
nized in other parts of this Presidency. Yet it must not be supposed that 
the Vyavahara Mayukha presents a development of the Hindu law 
connected in any peculiar way wicb the religious or social system 
of the Gujaratis. Before the [295] Maratba conquest of Gujarat in the 
middle of the last ceutury it bad long been under Mahomedan rule. The 
customary law of the Hindus bad almost dwindled away into mere rude 
•caste usages, and the Brabminical influence bad almost perished. The 
Vyavahara Mayukba was one of the latest products of the Maratha school, 
and had gained the eminent position which it has retained in the Deccan. 
The Maratha Brahmins, following the Maratha chiefs into the newly 
conquered country, naturally took their law books with them. And of 
these, the Vyavahara Mayukha was the most comprehensive and charac¬ 
teristic. In Gujarat it bad virtually no rival; and, as a Hindu polity 
was revived there, it took a place analogous to that of the Eoman 
law in mediaeval Europe (6), with the Maratha Brahmins as its exposi¬ 
tors. Hence arose the somewhat strange consequence that the Maratha 
doctrines of the Mayukha gained a more undivided sway over Gujarat 
than amongst the Marathas themselves, who had men of wide learning 
and copious sources of information at band. Both in Gujarat and iu the 
Maratha country the doctrines of the Vyavahara Mayukha and the 
Mitakshara are largely tempered by caste custom, especially amongst the 
lower orders, as may be learned from the collections of Sfcoela and 


(1) 12 M.l A- 997 (436). (-2) 7 T.A. 212. (3) West & Biihle:, 4G9. 

It} } Str. H.L. 318. ( 5 ) West & Bublor, 19. 
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Borradaile, the latter now in course of publication by Sir Munguldas 
Nathubhoy. 

It follows, from wbat has been said, that, without in any way assailing 
the position of the Mitakshara as the principal authority in the Maratha 
country, we may properly construe it in doubtful cases by the light of the 
Vyavahara Mayukha. The usage of the country has adopted the latter 
as well as the former {Bhugwand&en Doohey v. Myna Bai (1)), and if it 
sheds an additional ray of light on any point which the Mitakshara has 
left obscure, wa may thankfully avail ourselves of the aid it affords us. 
This is precisely the course taken in Vinayek Anandrao v. Lakshmibai (2), 
and adopted, in appeal, by the Judicial Committee. Without controverting 
the construction placed on tbe Mitakshara in Bengal for the purposes of 
that province, their Lordships allowed a different construction to prevail 
in Bombay, supported as it was [296] by a rule of tbe Mayukba strongly 
favouring the sister whose rights were in question, though on a ground 
different from the particular interpretation giveo by other commentaries 
to the Mitakshara and the Smriti passage cited by it, which interpretation 
the Vyavahara Mayukba rejects (3). 

In the case just referred to, the Judicial Committee say that as against 
male cousins, “the sisters are tbe heirs of tbe brother. Tbe consequence is 
that * * * fcbe entire interest in tbe property * * *■ must be 

viewed as vested in tbe widow and ber daughters, i.e., the deceased’s 
sisters), or some or one of them, and that, therefore, the appellants here, 
tbe sons of the brother of the testator (cousins of bis deceased son, the 
uropositus), are suing in a matter in which they have not shown tbe slightest 
interest, nor with which they have any concern ” (4). The question raised 
by tbe pleadings was : “ In whom is the absolute interest in the property 
now vested (5)? " Sausse, C. J., determined that, if the mother took less 
than the absolute interest, the sisters, at any rate, took absolutely, i-e., 
without any ulterior right of other persons to be satisfied out of the property. 
He contrasts the absolute with the life estate; the Judicial Committee in 
affirming his judgment adopt (for Bombay) his reasoning, and thus 
arrive at the conclusion that the male cousins have not “ the slightest 
interest ” in the estate. But the reasoning, by which the sisters are given • 
an absolute estate, is that their right is like that of daughters. “But the 
daughters " * take absolutely, and so, therefore, do the sisters.” 

In declaring, then, that the cousins had no interest at all, the Judicial Com¬ 
mittee, equally with the Supreme Court, decided that the sisters, and a 
fortiori tbe daughters, take a complete estate by inheritance. The quantum 
of the estate of the sisters is measured in no other way than by reference 
to that of the daughters. 

We thus have it. on the authority of the Judicial Committee itself, 
that, in Bombay, if not in other provinces of India, a female may take by 
inheritance from a male an absolute as opposed to a life estate, and one 
excluding any interest of tbe next heir, as such, of tbe propositus. This is 
important with [297] reference to the dictum in Mutta Vadu Ganadha 
Tevar v Dorasinqa Tcvar (6). It is true that, in all the cases there relied on. 
“it was held that the woman took only a restricted interest, and that, on her 
death the property devolved on the heir of the last male owner;” bub two of 


(1) 11 M I.A. 

(it 1 B.H C.R. 129. 


(2) 1 B.H.C.R. 117. 
(5) 1 B.H.C.R 12L 
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those oases 'C7ere instaoces of a widow's succession, and all three were 
from parts of India remote from Bombay. In one of them, Bhagvandeen 
Doohey v, MynaBai (l), the widow's absolute right to moveable property 
inherited from her husband was denied, a right which has never heon 
seriously questioned in Bombay (2). In the third case, Ghotay Lai v. 
ChunnoG Lai (3), which alone was that of a daughter’s inheritance, their 
Lordships say ; “ No decision of this tribunal has been referred to with 
regard to the estate taken by a daughter inheriting from her father ” (4). 
Probably, there was none that could be referred to directly on the point; 
and then the only judgment bearing on the subject was the one already 
considered, which decided in favour of the daughters taking an “ab* 
solute,” not a “restricted,” estate; but not expressly, only by implica¬ 
tion and only for Bombay, on a construction of the law pronounced 
peculiar to this Presidency. " No doubt,” their Lordships say, “ in the 
Courts of Bombay there have been rulings (5) and dicta in favour of the 
view that she takes the entire property.” These rulings, having been so 
far confirmed, as we liave seen, by the Judicial Committee itself, cannot 
be deeme I to have been overruled by a docisioo on a case from another 
prDvince subject admittedly to a law ora construction of the law different 
from that by which such questions are governed in Bombay. 

The general comparative leaning of the Hindu law of Bombay in 
favour of woman’s proprietary capacity has been recognized in Lalloobhoy 
V. Cassibai and in several other cases (6). The [298] restrictions on the 
widow’s full ownership of what she inherits from her husband, cannot now 
be questioned (7), but, so far as Bombay is concerned, they have been 
imposed against the general opinion of the Native lawyers. In Deo 
Baee v. Wan Bai {8) the shastris of the Appeal Court declared that a 
widow was entitled to the whole estate of a testator as against his 
will in favour of his brother. They add that the “ widow has full 
right and power over her late husband’s property ’ (9). This is plainly 
not a restricted estate. The succession to what remains after the 
widow’s death U given, by the same shastris. to the two daughters in 
equal shares. To Kapoor Bkutoani v. Sevukram (10). the right of a widow 
to give away the property was upheld as against the husband's nephew 
(sister’s son), though it was said she could not thus have disinherited 
her own son or other near heir (11), In Chooneelal v. Jussoo Mull 
Deveedas (12), this interest of an heir was held to extend to the widow 
of the nephew of a deceased husband. In Madhowarao v. Yuswuda 
Baee (13), the Sadar shastx*is say that a widow on her husband’s death, 
sonless, takes the whole estate, and the only restriction they allow on her 


(1) 11 M.I.A. 487. 

(2) Damodar Madhtwji v. Parmanandas Jivandas. 7 B. 155 (163i ; West & 
Biihler, 777. 

{3> 6 I.A. 16. (4) G I. A, 31. 

(5) See. for example, Ganr/iratn v. Balia, Printed Judgments foe 187G. p. 31- West 
& Biihler, 331. 

(6) West & Biihler, 123, 295; Vijiarannavt v. Lakshman, 8 B.HC.R.O.GJ. 
244 1259). 

(7) West & Biihler, 98, 782. (8) 1 Borr. 29. 

(9) 1 Borr. p. 34. Compare Jaganoatha in Colebrooko’s Digest. Bk. V. Tit. 399, 
Comm., where he says that the restriction on alienation by a widow is onlv a moral one, 
though olsewhere be regards it as strictly legal. 

(10) 1 Borr 448. 

( 11 ) See Vijiarangaviv. Lakshman, 8B.H.C.R.O.C.J.214 (2G5); West & Biihler, 305. 

(12) 1 Borr. 61. ( 13 ) 2 Borr. 460 (168). 
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free disposal of ib is that arising from the familiar text of the Mitakshara (1), 
which prohibits the alienation of the immoveable property bo the 
detriment of the family, and which applies equally to a male pater familias. 
Similarly, in the case of Deo v. Ganpat (2), one in which the parties 
evidently were Marathas, the Sadar shasbri says : “ Though the deed of 

gift has been executed without the consent of the sons of A B’s brother, 
this 18 not sufficient to invalidate it, because the injunction of the law bo 
take the consent of the kindred in the case of giving away immoveable 
property is intended to impart that formality bo the transactions [299] 
which will leave no doubt as bo whether the persons concerned in it belong 
to a divided or undivided family : when kindred are separate in interest, 
gifts, &c., made without their consent, are valid according to Mitakshara 

and other works on law(3).” 

The opinions of the Native lawyers, just referred to, must, of course, 
be regarded as overruled (4) so far as the estate of a widow is concerned(5). 
But they are pertinent to the present discussion, as showing the tendency 
of local interpretation, on this aide of India, to assign to a female taking by 
inheritance as full and complete an estate as to a male (6). The stride from 
Mynabai's Case (7) to the inferences deduced from it is longer and more 
difficult when that case itself rests on a construction of the law hardly 
admitted in the Bombay Presidency, and opposed to the sense in which 
the Mitakshara has been understood by the chief rival commentaries (8). 

The estate taken by a mother in succession to her son has been 
assimilated to that taken by a widow in succession to her husband (9), 
contrary to the express rule on the subject given by thoSmribiChandrika(lO) 
and other authorities(ll). In the [300] one case, as in the other, the 
power of disposition has been narrowly restricted, and. on the death of 
the female proprietress, her heir for this particular purpose has been 
identified with the heir of the last male owner(12). In the case of the 
succession of a widow as the next gotraja sapinda after her own deceased 
husband, a similar limitation has been enforced— Bharmangavda v. 
Budrapgavdaild). The females taking by inheritance in these cases, 
however, are, at any rate, widows — The Collector of Masulipatam v. 
Vencata Narainapakili), Dkondo Bamchandra v. Balkrishna Govtndi.10 ), 


( 1 ) ch I, 8. i, p. 27. As to the caste customs in the Deccan, see Steele L. C. 236. 
373 ; West & Biihler. 733 (n). 

(9.) Perry’s Or. Gas. 133 (136). « , , d 11 hit t a mo tha 

(3) In Mussamot Thakoor DeyJiee v. Rai 

Bhastri consulted by the Sadar Court of the North-Wcs ProvmceathoughUha^ w^^^^^^^ 
a separation bad taken place, the share of the patrimony taken by a 

its character as family estate, and could not even after \^®scent be aliened by w.dojv 

of a late owner, but that the lands acquired by her busband were at the widow s free 

disposal.—See West & Biihler. 196. 731, 783. 715. 717. 

.‘ 5 )’ Sfvfva^di" hinUm"aDi‘p''261. .ays that th. priample tsat admit, of two io- 

terpretations, one being in favour of the ® 1 VI 2 

,6) See Mitakshara. I. 1-2 ; II. 1-39 ; II. XI, 2. 3. 30,1. VI. 2. 

i S11£: S: S: Jri'SSrj: 

402 ; Narsappn Lingappa. ’ (lo) Ch. X. 8. iii. pa. 8. 

Ojhabv. Lahhan Misser, 3 W.K. uu. y T. 422) shows 

' ,U) S» Wo,t & fSower”, ofjlre E^eSa. .choo'l. The’ Vivada 

CbTouS ”n;"p7“Gt m sa^tba? a woman e.nnot diepoee of immoveable property 

inherited by her as a widow ora mother. 

(12) West & Biihler. 464. 465. 13 4 B 181 

(14)8 M.I.A. 529. {lO) o o. . 
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and Katyayana’s texc may ba extended to them by an analogy somewhat 
less strained than in the oases of daughters or sisters. The principal corn- 
mentacors on the Mitakshara, it is true, make the paternal grandmother 
inheritins from her grandson take the estate as stridhan (1), but that is 
only a single application of a principle rejected by the Courts. Prom the 
mass of decisions, Sir M. Westropp deduced the general rule that all 
widows, inheriting in their family of marriage, take only durante viduitate 
—Tuljaram Morarji v. Mathuradas Bkagvandas (2). The logical cogency 
of the learned Judge's argument cannot be denied, though it leads to a 
conclusion unrecognized by the Native jurists of the Western school. 

Still the doctrine of the widow’s inheritancs of the entire estate, 
which yet descends on her death to a line of heirs not her own, but her 
husband’s, is quite anomalous, and is recognized as anomalous by the 
Hindu lawyers, even by those who join in maintaining Jimutas doctrine. 
Thus the Viramitrodaya (3) admits the diflficulty of a succession of the 
husband’s heirs after the estate has vested in the widow. ^ Mitramisra 
overcomes it by saying that ** the heirs ” who are to take underKafiyayana s 
text (.4) can mean no other than the husband’s heirs, because the general 
heirs to a woman’s property had been already provided for by a pre¬ 
vious text of the same Smriti. Mitramisra may seem to draw a very 
larga indactioQ from the supposed improbabilicy [301J of ^autology (5) 
in the Smriti; but, at any rate, he does not carry it further than to 
the case of the widow. As to other female successors, and especially 
daughters, he expressly rejects the doctrine of a reversion to the heirs of 
the father, or other last male owner, as involving a complete subversion 
of principle. Jagannathi, though a Bengal lawyer, is of much the same 

opinion (6). , -j . 

The text of Katyayana (7), on which the restrictions on the widow s 
estate have been founded (81, applies primarily, as is obvious, only to a 
husbaod’s gifts— Damodar Madkoioji v. Parmanandas Jivandas{9), whence 
it has necessarily been extended bo bequests (10). A strong objection to 
its application to an estate taken by succession to the husband arises, 
according to the Hindu system of interpretation, from the injunction in 
the first branch of it having no sense in such a case. A woman cannot 
preserve, during her husband’s life, what she does nob get until after his 
death ; and duplicity of meaning in one connected precept is to be 
avoided. The objection is discussed by Jagannatba (11), who concludes 
by deducing the restrictiona on an estate inherited a fortiori from one given. 
He admits that this does nob apply to any other inheritance (12). But a 
gift to a wife has, in many cases, been pronounced to confer an absolute 
estate. An early ooe may be found in Kishen Govind v. Ladlee Mokun 
Thakoor (13); a recent ooe (of bequest) in Mussamut Kellanukooer v. Luchmi 
Pershad (14). At Allahabad and in Bombay the right of the husband to give 
his wife a complete estate has been recognized —Seth Mulchand Badkarsha 
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(3) Uh III, Pt. I, s. 4. (4) Cole. Dig.. Bk. V, Tit. 477. 

(5) Cole. Dig., Bk. V, Tit. 402, Comm. ; Daya Bbaga, Oh. XI, s. i, 58. 

16) Vitam., Ch. HI, Pc. I, 3. 4 ; do. Pt. I[; do. Ch V, Pt. 11, 3. 7 ; West & Biihler, 
332 jCole. Dig., Bk. V, Tit. 420, Comm. 

17) Cole. Dig., Bk. V, Tit- 475, 477 ; Vivada Cbiotamani, pp. 262, 263. 

18j West & Biihler, 305. (9) 7 B. 155. (10) West & Biihlet, 190, 217. 293. 

(II) Cole. Dig., Bk. VTit. 402. Comm. ; W. & B. 320. 

(12) Cole. Dig., Bk. V, Tit. 399, Comm. ; not to a donation by maternal grandfather ; 
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V. Bai Mancha (l), where the intenbioQ wa? clear ; and Colebrooke said 

[302] that a husband in Madras could give his wife lanl as atrldhan (2), 
The mere gift, in general terms, to a widow will not, in Bengal, confer 
more than the widow’s ordinary estata— Piinckoo Mony Dossee v. Troy- 
lucko Mohiney Dossee (31, but it may be enlarged to a complete estate (4). 
As the restrictions on the estate taken by a gift apply, iu terms, only to a 
wife, they cannot, except by a forced construction, be applied to daughters, 
the completeness of whose estate is indeed exoressly declared in the same 
context (5). Neither should they, therefore, to the estate taken by a 
daughter by inheritance. The restrictions themselves and the special 
descent evolved from them being unrecognised in the Mitakshara, the 
Bombay shastris natuially treated the daughter’s acquisitions from her 
father as sirid/jan (6). In the Vyayahara Mayukha bney are ranked as 
stridhan, and distinguished frona the gifts obtained from a husband (7). 

The intimate relation between inheritance and partition under the 
Hindu law has often been observed C8). According to the Smriti Ohan.irika 
indeed (9) there can be no boritage, properly so called, except of what is 
partible ; whence occasion is taken to censure the Mitaksbara’s notion that 
what a widow takes from her husband is heritage. This shows how Vij- 
nanesvara was understood by one of his chief opponents as to the contents 
of “ sfrid/ian”(lO). The Smriti Chaodrika, however, assigns to a mother 
and to a sister portions, though not shares in a partition (11), without the 
rights adhering to them which belong to "daya," as property the object of 
concurrent rights. The Mitakshara (12) is so much simpler or more 
comprehensive in its view that it regards heritage or “ daya" as including all 

[303] property acquired through relation to an owner, and in Ch. 2, s. Jl, 
para. 1, uses the word ” partition ” to indicate generally all that has been 
said on the subject of inheritance as well as division of property. On the 
inheritance to a woman's property, it speaks in the same way as a 
“partition” or “distribution”: the succession is conceived only as a 
kind of distribution amongst the daughters, if there be daughters to 
benefit by it (para. 12) ; and all they take either by inheritance or 
partition, is viewed as stridhan. The Viramitrodaya assigns shares in a 
partition to daugbtersdl). The Vyavahara Mayukba lays no particular 
restriction on the estate taken by a wife, a mother, or a sister in the share 
assigned to her in a partition(13). As to the succession after her death, it 
directs that her sons and other heirs in order are to take it (14). Thus the 
Mitakshara's potion of an unfettered right attending the woman’s ownership 
is, as to property thus acquired (15), very strongly supported. The Daya 
Bhaga of Jimuta Vahana treats the allotments given to mothers and 
daughters as finally parted with as portions of the family estate (16), though 


«l) 

( 2 ) 

(4) 

(5) 

Calc. S. 

( 6 ) 
wow V. 
Bilbler, 

(7) 

( 8 ) 

110 ) 
( 12 ) 

(13) 

(14) 
(16) 


7 B 491: W«st & Biibler. 306. 

2 Btr H.L. 19, but see West & Biibler 402. (3) 10 C. 342. 

lO 0 342, and Brij hidar Bahadur Smgh v. Ranee Janki Kotr, 5 I.A. 1. 

Cole- Dig., B)c. V. Tit. 475 : Pranki^h-^n Sing v. Mussummat Bliagwutee, 1 
D. Adaw. Rep. 3 : 2 Maen.’s H.L. 214 ; West & Biibler 311. 

Juggunnth Rughoonathdas v. Siuio Shunkur Jussoomul,! 102 ; 

Ruiton Kristna, Ft. and Bella , Bom. Sel. Rep. (ed. of 1862), p. 150 ; West & 
219 ; Cole. Dig.. Bk. V., Cb. I, s. i, art. 1. 

Vyavabara Mayukba. Ch. IV, s. i, pa-- 8, 9. 

West & Biibler, 3o7 (fc), 600- 
So, too, Daya Bbaga, Cb. IV, s. ii, pa. 27- 
West & Biibler, 783, 

West & Biibler, 777, 781 (a), 782 id)- 
Vya. May., Ch. IV, e. x. pa 26. 


(9) Ch. IV. pa. 10. 

(11) West & Btihler, 303. 


(15) West & Biihlet, 298. 303 


Daya Bbaga, III, ii, 32. 37 ; see West & Biibler. 781 (a). 
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nob as taken by way of inheritance. This latter view of febe women's rights, 
says Raghunandana, is taken by the Mitakshara, bub rejected by the Daya 
Bhaga (l). As the Mitakshara expressly provides (2) for the succession 
of a woman’s own heirs to the share taken by her in a partition, the 
incidental statement of this rule is consistent with a similar intention as 
to inherited property, and with no other. Aparavka, so often quoted by 
Colebrooke, repeats that the share taken by a female in a partition is 
stridhan (3) and under her own sola control. Even in Bengal, Jagannatha 
says (4) that the share given to a wife, mother, &c.. is her separate 
estate ; and the pandits of the Supreme Court C5) declared that what a 
widow took in a partition was her stridhan. Colebrooke held this 
view (6), as shown by his replies to Sir T. Strange. In recent times, no 
doubt, the share taken by a mother [304] in a partition has, in Bengal, 
been pronounced not to be stridhan—Jugomohnn Baldar v. Sarodamoi/ee 
Dossse (7), but this is an artificial development of an arbitrary rule which 
the Bengal shastris themselves would not admit (8). 

The anomalous nature of the restricted estate allowed to a widow by 
inheritance becomes more conspicuous when it is contrasted with 
these parallel cases, as it ought apparently to be governed by the same 
principles (9). To make an exceptional case the foundation of a general 
principle, is opposed to all sound rules of legal construction and 
development(lO), but this is exactly the process adopted by JimubaVahana 
and the lawyers of the Bengal school (11). x\s the heirs of the husband 
take after the widow, so, a Jortiori. it is said, must the heirs of the father 
take after a daughter. The word “ wife " is used with a general import, 
applicable to all cases of female successioo (12). On this Jagannatha 
observes that the inference drawn by Jimuta is quite unfounded ; and in 
the particular ease of a daughter succeeding to her father, he says that, on 
her death, her heirs, not his, must take the property, except where Jimuca’s 
personal authority is accepted as supreme(13). In another place be puts it as 
unquestionable (14), that a daughter may dispose, as she pleases, of 
property inherited from her father. These conclusions agree with those 
arrived at by Westropp, C.J., and Nanabbai Haridas, J., in Gangaraiiiv. 
Ballia (15). They say that property inherited by a woman from her father 
is her stridhan heritable by her heirs, not by his (16). How the doctrine of 
the Daya Bhaga came to be applied to the cases oi daughters and mothers 
under the law of Mithila and of Benares, is shown by Dr. Banerjeein the 
Tagore Lectures of [305] 1878, pp. 306s3.(17). When a course of decisions 
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was entered on which applied the distinctive principles of the Bengal 
school to the interpretation of the Mitaksbara, it led inevitablv to the 
conclusions formulated in the cases oiChotay Lai v. Ghunnoo Lai (1) and 
Mutta Vadu Ganadha Tevar v. Dorasinga Tevar (2). But these conclu¬ 
sions are not contained in the text of the Mitaksbara itself, which 
significantly omits even the text of Katyayana (3), limiting, or supposed 
to limit, the widow’s estate C4), and the authorities received as explanatory 
of the Mitaksbara or concurrent with it in Bombay deal in such a way 
with the succession of daughters (5) and sisters (6) that the Mitaksbara 
must be understood to have been accepted as law here on quite a different 
construction of it from that which has prevailed in the other provinces. 
As to Madras, the authority there of the Smriti Chandrika and the 
Madhaviya, which reject the fundamental notion of the Mitaksbara as to 
women’s rights, prevent any identity between its law and that of Bombay(7) 
If it could be shown that the customary law. in this instance rested 
on a palpable error, on a demonstrable misreading, for example, of the text 
of the accepted authority, then, no doubt, it might be said that the popular 
consciousness, which bad accepted its conviction of the law from a corrupt 
text, would much more accede to the corrected rule (8). But, in fact, no 
such error or misconception has ever been pointed out with regard to the 
[306] common acceptation of the Mitaksbara as it bears on the estate 
of a daughter and the succession to that estate after her death. In Gh. 
II, s. 2 of that work, the daughter is declared heir to a man in default 
of his widow on account of her analogy to a son as insisted on by 
Brihaspati. But, further, the unmarried daughter is given a preference 
over the married one. This cannot arise from any supposition of greater 
spiritual benefit to be derived from the former, as she may possibly not 
be married so as to produce a legitimate son at all. The truth is that the 
succession of daughters to their father having been admitted at a com¬ 
paratively advanced stage in the development of the Hindu law, their 
rights bad to be supported by rather strained analogies and forced appli¬ 
cations of texts (9). Thus the text of Gautama, the object of which was 
plainly to save daughters from destitution under a system which excluded 
them wholly from heirship to the paternal estate, by securing at least 
their mother’s property for them, is laid hold of by Vijnanesvara to 
determine their relative rights of succession to their father (10). The 
analogy that he sets up implies both that the mother's estate, taken by 
the daughters, may be of a nature similar to that of the father, and 
that they take each estate with the same rights(ll). But as the daughters 
are thus made to succeed to the paternal estate after the analogy of sons. 


6 Calc. S. D. Adaw. Rep. 301 ; West & Biihler, 330 (c); Mussuinmaut Ramdan «. 
Behree Lall. 1 N.W. P.H.O.R. lU. 

(1) 6 I.A. 16 (31. 32). (2) 8 LA. 99 (109). 

(3) See Cole. Dig., Bk. D. Tit. 475 ; 477 ; West & Biihler, 305. 

(4) Diiviodcit' Madkowji v. Partnattatidas Jivcindus, 7 B. 155 (166)» Comp. 
Bhagvandeen Doobey v. Myna Bat, 11 M.I.A. 487 (511). 

(6) West & Biihler, 105. (6) West & Buhlet. 116. 

(7) West & Biihler, 330 : Mutu Vadu Qanadha Tevar v. Dorasinga Tevar, 3 M. 290 
(310. 313, 333) ; Bhagvandeen Doobey v. Myna Bat, 11 M.I.A. 487 (509). 

(8) See Puclita Gewoboheilerecht, B. I., p. 99; 8a?e Syst. I, s. 25; Dig, Lib. I, Tit, 

^*^^’(9l'West & Biihler, 95, 105; Bhau JHanaji Utyat v. Sundrabai, 11 B.H.C.R. 
249 (273). 

(10) Mit.. Ob. II, s ii, pa. 4. 

(11) Where Yajoavalkya (II, 117) speaka of a “mother’s property” generally, 
Vijaanesvata comments on as “ stridban.” 


200 



YI.3 BHAGIRTHIBAI V. KAHNUJIRAV 11 Bom. 808 

and yet with the same relatioos inter se, as if they bad taken the pro* 
perty from their mother, how is it reconoileable with such a system that 
they hold but mere life interests interpolated in the regular line of male 
succession ? The Bengal lawyers escape from the difficulty by boldly 
declaring th&b stridhan is not stridhan when it has been once inherited (1), 
and thus cutting down the daughter’s estate, even in her mother’s 
property, to a life interest, but no one hitherto has pretended to find such 
a doctrine in the Mitakshara. 

On the contrary, in Cb. H, s. 11 of the work, Vijnanesvara after 
demonstrating, according to bis method, that “ stridhan” has [307] not any 
technical sense, but includes property that a woman may acquire by any of 
the usual modes, as by partition or inheritance, in the ways already de¬ 
scribed by him (2), proceeds to deal with the succession to such property (3J. 
He recognizes differences of succession according to the different kinds of 
marriage and certain special rules for particular kinds of property; but 
these latter exceptions really confirm the general rule for ordinary cases. 
Thus he says that the “ shulka ” or fee presented to a woman by her hus¬ 
band at her marriage is inherited by her brothers as an exception to the 
general rule of succession to her by her daughters and daughters’ daughters. 
In paragraph 30, again, be says that when a betrothed damsel dies, 
her brothers are the first heirs lo property inherited by her. This 
property, therefore, is included by Vijnanesvara in strtdhan, and on the 
maiden’s death it does not revert to her grandfather's or her uncle’s 
heirs as such ; it goes to her own heirs specially designated, by way 
of exception to the general rule, which assumes that a woman has been 
married. In that case the heirs must generally be her children, and, failing 
them, her husband, (paragraphs 11,12)— Mussumaut Thakoor Deyhce v. Bai 
Baluk Bam (4), or if she was married by an inferior rite, her mother and 
her father in priority to more distant relatives. Such an order of succes¬ 
sion is the natural accompaniment of the extended comprehension of 
“ stridhan.” Other schools admit it only for the specific kinds of property 
which they allow to be sridhan: Vijnanesvara having enlarged the contents 
of stridhan (5) was forced, in consistency, to widen proportionally the 
operation of the general law applicable to it and thus the rules for parti¬ 
cular kinds o appear in the Mitakshara only as special exceptions. 

There are several such exceptions, bub there is none to the effect that 
property inherited by a woman, or. bo be more specific, inherited by a 
daughter from her father, is to descend on her death bo his heirs, or to 
any heirs but her own in the order indicated (6). 

[308] Vijnanesvara’s doctrine of female succession and its conse¬ 
quences though often denied and combated, seems never bo have been 
understood in a sense different from what his text has suggested to the 
Bombay shastris by any Native lawyer or, scholar of any weight. The 
chief commentators, Vishveshvara and Balambbatta, agree in this 
construction. So do Jimuta Vabana and Devannabhatba, though they 
controvert the doctrine (7). The Sarasvativilasa accepts it. Kamalakara 


C. 1 P- ’ Daya Kr, Saoga, Ch. II, 3 . ii, pa. 12 ; s. iii, p 6 ; 

Stoke B 489, 493; oomp. Hit.. Ch. I, b. i, pa. 2. 

(2) West & Buhler, 272. (3j West & Bhiilet 324. (4) 11 M. I. A. 139 (175). 

Mit., Ch. II, s. xi; Bhagvandeen Doobey v. Myna Bai, 11 M.I.A. 487, (509 
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in the Vivadatandava. a great authority of the Benares school (l), ranks 
inherited property amongst stridhan, subject to its general rules. Nanda- 
pandita (2) deduces an equally wide comprehension of siridhan from 
Vishnu (3) as Vijnanesvara from Yajnavalkya. Apararka (4), in his 
great commentary on Yajnavalkya. written a couple of generations after 
the Mitakshara, attributes the same wide sense as his predecessor to the 
passage dehning stridhan (5). It is manifest, therefore, that the 
meaning assigned to the Mitakshara by the Western school is not only 
reasonable in itself, but has been widely received, and that it is supoorted 
by the views of the same Smriti text, and a parallel one arrived at by 
independent writers of high autliority. In Myna Bai’s case (6) the 
Judicial Committee say that the “Mitakshara, in the second para, of s. 11 
of chap. 2, includes property which she may have acquired by inheritance 
in the enumeration of woman’s peculiar property.” There is no oddity, 
then, or isolation in the view that a daughter, inheriting from her father, 
may take as complete an estate as if she were a son (7). If she does not 
take an estate as stridhan, the Mitakshara gives absolutely no rule for 
its descent on her death; but, as the Judicial Committee has pointed 
out, a stridhan estate is given, and the devolution of this to her heirs 
is prescribed (8). Even in Bengal, Jagannatha recognizes (9) the 
daughter’s absolute estate in property inherited from C309] her father; 
and he admits that some lawyers contend for the succession to such 
property of the daughter’s own heirs (10). 

The completeness of a woman’s estate in property taken by inheritance 
does not necessarily involve complete independence in dealing with it (11). 
The Mitakshara is careful to demonstrate that dependence is as consist¬ 
ent with full ownership in the case of a woman (12) as of a child : and it 
seems likely that Vijnanesvara looked tothis dependenoedS) as a safeguard 
for the enlarged estate which he assigned to woman (14). The order of 
succession, which he prescribes or recognizes, fits into the same system. 
The wife inherits a full ownership from her husbaod, but after her death 
her heirs, failing her childern, have generally to be sought amongst her 
husband’s kindred—Mitssuwaiii Thakoor Deyhee v. Rai Baluk Bant (15). 
This brings the estate back to the family from which it was temporarily 
taken, and sometimes gives to it what the widow inherited from her 
father (16). The Vyavahara Mayukha agreeing with the Viramitrodaya 
allows to a widow a considerable freedom in disposing of the estate inherited 
from her husband for religious purposes (17), but here again the exception 
may be held to confirm the rule. On daughters inheriting from their 
fathers (18), and on sisters inheriting from their brothers, Nilkantha has 
imposed no express restrictions (19), and the Bombay shastris have decli¬ 
ned to invent them. Nilkantha, a shastri of Benares, the great centre of 
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Hindu learning, was necessarily well acquainted with the law-writers of 
the Bengal school. His omission even to discuss Jimuta Vahana’s 
doctrine as to the estate taken by females as heirs, marks sufhcientlv his 
intention of adhering to the teaching of the Mitaksbara, which was his 
general guide (1) although in particular instances he departs from it for 
reasons [SlOj usually stated by him. His statement of certain restrictions 
(2), on the widow’s power of disposal makes his omission of them in the 
case of a daughter signify that for her be recognized no such restrictions (3). 

Now, although the subjection of a woman to restrictions on alienation 
is quite consistent with a full ownership in her, passing on her death to 
her heirs, yet an unfettered power of disposition is hardly consistent 
with the succession of another line of heirs. The woman could, and often 
would, defeat it by a transaction during her life (4). It was to be ex¬ 
pected, therefore, that the Vyavahara Mayukha should make property 
inherited by a woman descend to her heirs, and it does so. The technical 
stridhan falling under special texts it disposes of as they direct: the 
inherited stridhan, not thus provided for, it gives, on the woman’s death, 
to her sons and other heirs as if she had been a male (5). Such is the 
sense in which tlie shastris have generally understood the rule given by 
Nilkantha, and it is a perfectly reasonable one (S). The rule rests on 
the passage of Yajnavalkya (II, 118), which is the basis of the 
Mitaksbara’s rule for the distribution of a male's estate amoDgst his sons 
(Mitakshava, Ch. II, s. iii, 1), and the Vyavahara Mayukha assigns the 
same rights to the “ sons or others " (taking their place in the distribution 
of the mother’s estate) (7). In Ch. 4. s. it, Nilkantha says that “ heritage” 
includes the property received through the mother, and in s. iii, that “ sons 
includes grandsons and the rest.” “ Sons and the rest ” in Ch. 4, s. x, 
para. 26, seems to have the similar sense of “ sons, and those who, failing 
sons, take their place in relation to the deceased woman.” Nilkantha here 
intends to mark his dissent from the Mitakshara’s doctrine of daugthers’ 
succession to their mother’s share reserved in partition (8). This is the 
shastris' view, and as there is not the slightest indication, in the Vyavahara 
Mayukha, of an intention [31 i] to adopt the Bengal doctrine of reversion 
who shall pronounce the shastris in error ? (9) As regards a widow, the 
matter is settled by authority but Nilkantha distinguishes her case from 
that of the daughter by his sueeial dissertation on it. A daughter takes 
like a SOD, after her mother, and there is not a word to restrict her 
estate(lO). 

How the Vyavahara Mayukha was understood by the most eminent 
shastris, appears from the case of Doe v. Gunput Ql). There it is declared 
that even a widow may make a gift of the property inherited from her 
husband to her daughter’s son. Sir E, Perry says that the succession of 
that man’s son may be rested on his descent, which does not seem correct, 
unless the doscent be traced from the widow herself; but no great weight 
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can be attached to this part of the judgment. It must be sustained on 
the opinion of the shastrisCl). From the review already taken, it is clear 
there was abundant authority for the opinion given as to the estate taken 
by a daughter succeeding her father by the Poona shastris as well as those 
in Bombay when consulted by Sausse, C.J., in Devkuverbai’s case (2). 
“ The answer was that daughters so obtaining property could alienate it 
at their will and pleasure.” Both groups of shastris referred to the 
Mayukba as an authority ; thus recognizing the position assigned t;} it by 
Colebrooke amongst tbe Marabhas (3). InVinayakAnandravv, Lakshmi- 
bai (4), the absolute estate assigned to the daughter in Devkuverbai’s case 
was, as we have seen, made the basis for an estate, equally absolute, 
assigned to a sister. This view agrees with that given by Sir T. Strange 
as the one approved by the Southern as contrasted with the Bengal 
authorities (5). Sir T. Strange says that, according bo the same autho¬ 
rities, [312] a daughter’s inheritance “ classes as stridhan and descends 
accordingly.” This has been the uniform doctrine of the High Court of 
Bombay from its institution down to the present day (6). If the daughter 
takes an absolute estate, it bas been understood she must, in the absence 
of an express rule to the contrary, transmit it to her own beirs. (7) 

The principal eases bearing on the question before us, to be found 
in the reports, are cited in the reference. Some others, besides the ones 
already dwelt on, may be found in West and Biihler (3rd ed.), pp. 106, 
150, 151, 327, 336, 444. 451, 777, 782. A much larger number of cases 
not reported have been decided by this Court in a similar sense (8). and 
in the Courts of the mofussil such oases must number many hundreds (9). 
These ought now to be adhered to (10). Many transactions must have been 
entered into on the faith of these decisionsdl). They seem to be justified by 
the local law as resting on the usage of the country: and even if they should 
be thought wrong or impolitic, the remedy ought to be applied by the 
Legislature (12). The decisions of the Courts not only attest the common 
law of the people(13). but blend with it (14), they enter into and become a 
part of the people’s legal consciousness (15). Here they accord with the 
previous general convictions on the same subject (16). It may be 
inconvenient that a generally received authority like the Mitaksbara, 
should be received in different senses in different parts of India, but it is 
the acceptance and the acceptation, which, for each part, constitute its law. 


( 1 ) As to tho weight of professional opinioo, see Smi/A v. Doe, 2 Brod. & Bing, 
ill- Candler y. Candler, Jao. R. 232 ; West & Biihler. 866 ; Lalfufc/iai Bapu6fea*v. 
Mankuvarbai, 2 B. 385 (447); on the Prudentum Auclorilas, Sav. Syst. s. 14, 25. 

( 2 ) Pramit;an(2as Tulsidas y. Dovfeuwarfcai. 1 B.H.O.R. 130 (133). , ^ 

(3) 1 Str. H. L. 318: see also Bhagvandeen Doobeu v. Myna Bai, 11 M. I. A. 487 

B.H.C.R. 177. (51 1 8tE. H.L. 139; West & Biihler. 106. 

(6) West & Biihler. 514. 519, 830.105, 327, 331, 336. 

(7) West & Biihler. 331; Cole. Dig-, Bk. V, Tit. 477 ; Viramitrodaya. Ch. HI. p. 1. 
^'(8) Compare lye&sfcr V. The Overseers of Ashton-under-Lyne, L. R., 8 0. P. 318; 

Uicoh V. Pitman, L. R.. 260h. Div. 361. « r 4 I'i 

■ G m). 

(11) Eodgson v. AmbrL. Dougl. 340 (a) ; Fox v. The Bishop of ChesUr. 6 Bmg. 24. 

Morecock V. Dickens, A.mh\. 678 (680). MQiQaw s Qfi 

r;'«: T ■. v. 

^TlS^Wilmot’e Notes, 312; West & Bublar, 

(16) Steele’s L.C.. 64. 66, 67 : see Co. Lit., 1105, 1155. 
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The begislature may enact a wide and useful uniformity, accompanied 
[313] with the requisite safeguards, but the Courts have no right to usurp 
that function (1). We must take the law as we find it; and in Bombay it 
says that a daughter, inheriting from a mother or a father, takes an 
absolute estate, passing on her death to her own heirs, not to those of the 
preceding owner (2). 


1886 

Oct. 6. 

Full, 

Bench. 

11 B. 286 
(F.B.). 


11 B.313 = llIad.Jup. 339. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood. 


Achdt RamchandBA Pai {Original Plaintiff), Appellant v. Hari 
K AMTI AND OTHERS {Original Defendants), Bespondentsf^ 

[30th November, 1886.] 

Limitation Act XV of 1^11. arts. 99 <i«(i 132—Suii to recover asvssment-paid by a co- 
otoner of property from other co-owners. 

In 1968. the uncle of the plaintiff brought a suit, (No. 176 of 1868), against five 
members of the undivided family, to which the defendants in the present suit 
belonged, and obtained a money-decree In execution of that decree, be attached 
and sold certain land, in which all the members of the defendants’family were 
interested. At the sale he purchased the land himself, and was put into possession. 
In 1873, he began to pay the assessment upon the whole property. Subsequent 
litigation look place between him and the defendants’ family, pending which the 
plaintiff separated from his uncle, and obtained the property in question as bis 
share. The result of that litigation was a decree by the High Court, on the 
23rd September. 1879, declaring that the plaintiff's uncle was only entitled to 
the interest of the five members of the family who had been defendant; in bis 
suit (No. 176 of 1868) in exeoution of the decree in which the property had been 
sold- The plaintiff brought the present suit in 1883 against the other members 
of the family to recover their proportionate share of the assessment for the 
years 1875-1876. during which period be bad paid the whole assessment. He 
prayed for a sale of their interest in the land. Both the lower Courts held that 
the payment of assessment did not create a charge on the property, and that 
the plaintiff having omitted to sue within three years from the date of the pay¬ 
ments made by him, the present suit was barred. On appeal by the plaintiff 
to the High Court, 

Held, confirming the lower Court’s decree, that the suit was barred. The 
plaintiff paid the assessment, as full owner of (he property, and it was entirely 
by bis own action that the defendants had been excluded from the property, and 
did not [314 j pay their quotas of the assessment. Under those circumstances, 
the payments could not be regarded as salvage payments so as to make them a 
charge, according to equity, justice, and good conscience, upon the shares of the 
other co-owners. 

IDIss.. 26M. 686 (F. 13 A. 195«10 A.W.N. 2-28; R., 22 B 440 (446); 26 

B. 437 : 14 C. 809 (F.B.).] 

This was a second appeal from the decision of G. Druitt, Acting 
District Judge of Kanara. 

In 1868, the uncle of the plaintiff brought a suit (No. 176 of 1868) 
against live members of the undivided family, to vvbich the defendants 
belonged, and obtained a money-decree against them. In execution of 


* Becood Appeal No. 578 of 1884. 

(1) Bee Doc. v. Bliss. 4 Taunt. 735 (73G). 

(2) Navalram Atmaravi v. Nai^kishor ShivnarayaUi I B. H. C. R. 209; The 
hastern Financial Association, Limilcd v. I'eslovji Cursetji Shroff, 3 B.H.C.Ra 11; 
Tuljaram Moratji v. Mathuradas. 5 B. 662. 
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tbat decree, he attached and sold certain land, in which all the members 
of the family were interested. At the sale he purchased the land himself, 
and was put into possession. He subsequently obtained Vnekhata in 
bis name, and in 1873 be began to pay the assessment upon the whole 
property. 

Subsequent litigation took place between him and the defendants' 
family, pending which the plaintiff separated from his uncle, and 
obtained the property in question as his share. The result of that liti¬ 
gation was a decree by the High Court on the 23rd September. 1379, 
declaring that the plaintiff’s uncle was only entitled to the interest of 
the five members of the family, who bad been defendants to bis suit No. 
176 of 1868, in which be bad obtained the decree in execution of which 
the property had been sold. 

On the 14th April, 1883, the plaintiff brought the present suit 
against the other members of the family to recover Rs. 999 15-0, being 
the amount of assessment proportionate to their shares from 1875-1878, 
during which period be had paid the whole assessment. He claimed to 
recover the same from them personally and by the sale of their interest 
in the land. 

The Court of first instance dismissed the plaintiff’s claim as barred, 
with the following remarks :— * * * * money, which 

plaintiff seeks to recover, is not charged upon immoveable property, and 
art. 132 of the Limitation Act does not apply. » * * plaintiff’s uncle 

might have framed his suit, No. 176 of 1868, so as to include all the 
members of the family, and to obtain a decree, making them all liable in 
person and property. He failed to do so, and obtained a decree only against 
five members, and purchased only the right, title, and interest of [315] 
those members. The sale certificate clearly stated this, and hence neither 
be nor the plaintiff bad any reason to pay the assessment on the whole 
estate. The uncle was by this Court erroneously pub into possession of 
the whole estate, but the error of tbe Court was no justification for the 
payment of tbe whole assessment. 

“ Plaintiff’s uncle was not the sole owner of the lands. He was 
really only a co-sharer, and, as such, had a right to pay assessment for 
his defaulting co-sharers, but he ought to have brought his suits within 
three years from the date of each payment. * *■ jg (;jQ 30 . 

barred, and must, therefore, be dismissed with costs.” 

The plaintiff appealed to the District Judge.who confirmed the lower 

Court’s decree. 

The plaintiff preferred a second appeal to the High Court. 

Vasudev Gopal Bhaiidarkar, for the appellant:—Payment of assess¬ 
ment creates, in favour of the person who pays it, a charge upon the share 
of his defaulting co-owner, and can be followed even in the hand of a 
third party— Nobin Ghunder Boy v. Rup Lall Dass (l). 

Shamrav Vitkal, for the respondentsPayment of Government 
assessment by a part owner does nob create a charge upon the property, 
unless that payment was made with the consent of the defaulting 
co-owner. Assessment is a permanent charge in favour of Government 
only The charge on the land, in respect of assessment, ceases to be a 
charge as soon as it is paid, and the money so paid is to be regarded as a 
simple monev debt recoverable, as such, from the person for whom it is 
paid. See Ratanji v. Sakharam (2). Such a payment would only be a 

377 (2) Printed Judgments for 1834, p. 69. 


206 



YIJ AOHUT EAMCHANDRA PAI V. HARI KAMTI 11 Bom. 3l7 


charge if it is made to save the estate, as where a mortgagee pays the 
Government assessment, to prevent the estate from being sold for the 
assessment —Nugender Chunder v. Sreemutty (1). The present suit, as 
framed, is not maintainable. It is simplv one to recover a debt paid for 
another, and is governed by art. 99 of the [316] Limitation Act. Article 132 
does not apply, in so far as the payment is not a “charge” on the immoveable 
property. The Revenue Code does not give a co-owner paying assessment 
for his defaulting co-owner such a charge. Section 13 of the Revenue 
Coda gives a charge to Government only. Section 136 of the Revenue 
Code provides that if a person liable to pay assessment omits to do so, the 
person, in whose name the land stands on the Government Register, may be 
called on to pay. Here the land was standing in the name of the plaiobiti’a 
uncle, and he had to pay it. That section contemplates the case of more 
than one person liable to pay assessment, and where there are several co- 
owners. each one may pay for himself, and leave the quota oi the other co¬ 
owner to be paid by him. The plaintiff, instead of paying for himseif alone, 
pays for the entire estate, looking upon him ?elf as the sole owner, which, as 
a matter of fact, or by the decree he bad obtained, he was not. Section 150 of 
theRevenue Code provides the mode of recovering assessment.and there is no 
provision, which says that a co-owner who voluntarily pays for the rest of 
the co-owners can make such payment a charge on the property. Where a 
tenant pays rent on behalf of his co-tenant he cannot make it a charge 
on the estate—Coote on Mortgages. 460. The suit, regarded as one 
enforceable against the immoveable property or for debt, is clearly 
barred. 

Va&udev Gopal Bhandarkar in repiv ;—Section 66 of the Revenue 
Code makes a holding liable to forfeiture in default of payment of 
assessment. The land was standing in the plaintiff’s name, and be was 
primarily responsible for the payment of assessment, and if be had failed 
to pay it, it was within the discretion of the Collector to pr'onounoe it 
forfeited. Section 150 of the Revenue Code goes so far as to empower 
the Collector, in recovery of assessment, to arrest the person liable 
to pay it. If this payment cannot be treated as a charge, it may 
be considered as a salvage claim [Shaik Idrua v. Vithal Rakhviaji (2)j, 
and, as such, giving my client a lien on the property : see Fisher, 149, 
s. 208 : Story Eq., § 1234. The case of Ratonji v. Sakharam (3) does 
[317] not apply, as the question there was not for enforcing payment, as 
has been in the present case. Although art. 99 of the Limitation Act 
mentions cases of contribution of revenue, it rotates to personal remedy 
only. Article 132 of the Limitation Act apolies in this case, and the suit, 
as governed by it, is not barred. 


JUDGMENT. 


Sargent, C. J. :—The uncle of the plaintiff in this suit had obtained 
a decree against five memhavs of the undivided Hindu family, to 

which the present defendants belong, and, in execution of the decree, 
attached and purchased certain property in which all the family were 

possession, and subsequently obtained the 
.a a, and from the year 1873 paid the assessment. Being afterwards 

sub Mn aio defendants!. 5. and others, he brought 

_ • -jJ of lb75, and was awarded, eleven-sixteenth of the property 


(1) 11 M I. A. 241. 

(31 Printed Judgments for 1884. p. OS. 


(3) Printed Judgments for 187ti, p. 407. 
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in dispute. Oo appeal, tbe District Court declared bim entitled to cbe 
whole estate, and be was put into possession accordingly. However, on 
appeal by tbe defendants to the High Court, he was declared, on 23rd 
September, 1879, to be only entitled to the interest of the five members of 
the family whom he bad made defendants to bis suit. 

The present suit is to recover the proportionate share of the defend¬ 
ants in the assessment which the plaintiff himself paid for the years 
1875 to 1878 by sale of the defendant's interest in the land. Tbe Courts 
below held that tbe payments did not create a lien on defendants' shares 
within the contemplation of art. 132 of the Limitation Act XV of 1877, 
and that the payment not having been sued for within three years from 
the date of the same, the same was barred. 

The question, whether such payments by a part owner constitute a 
lien on the shares of bis co-owners, has been discussed in several cases 
before the Calcutta High Court. In Syed Enayet Hossein v- Muddun 
Moonee Skahoon (1). it was held that such a payment, to save the estate 
from sale for assessment due to the Government, constituted a charge on 
the share of his co-owner. The Court relied on an expression of oninion 
by the Privy Council in Nugcnder Ghimder v. Srt>emutty (2) that, “ con¬ 
sidering that [318] tbe payment of the revenue by the mortgagee would 
prevent the property from being sold, if that were the sole question, it 
would be difficult to come to any other conclusion than that tbe person, 
who had such an interest in the talook as entitled him to pay the revenue 
due to the Government, and did actually pay it, was thereby entitled to a 
charge on the talook as against all persons interested therein for the 
amount of tbe money so paid. ” This decision was carried still further in 
Bam Dutt Singh v. Horakh Narain (3\ where the lessee of certain mau- 
za$ in the defendant’s estate had paid the entire revenue on the whole 
estate, because the defendant had neglected to do so. and it was held that 
he was entitled to a charge for the proportionate part on another matiza 
belonging to the estate, bub not included in bis lease and to a declaration 
that he was entitled to recover it by sale of such mauza. 


In Nobin Chunder Roy v. Rup Lall Das (4) the case of Syed Enayet 
Hossein v. Mvddun Moonee Shahoon (1) was again followed. However, 
in Kristo Mohinee Dossee v. Kaliprosono Gkose (5) the Calcutta High Court, 
consisting of Garth. C.J.. and Pontifox. J.. dissented from tbe rulings 
in Ram Dutt Singh v. Horakh Narain (3) and Syed Enayet Hossein v. 
Muddun Moonee Shalloon (l). and expressed the opinion (although not 
necessary for the decision of tbe case, as they held that although the 
lien might exist, the actual defendant could not be affected by it), that a 
navment of tbe assessment by a part owner gave him no equity to a charge 
on'tha shares of the co-owners. They distinguished the case from that 
of mortgagees paving the assessment, and who, 

Sreemutty{% and Shaik Idrus v. Vithal BakhmajiiS) have been held entitled 
to tack on the payment bo their mortgage, on the ground that the co-owners 
have no interest in one another s shares. 

This distinction, however, does not appear to us to 
enunciated in Nugender Chunder v. Sreemutty (2). viz.. [319] that such 
payments are in the nature of salvage payments, and which is also the 


(1) 14 B. L.R. 155. 
(5) 8 C. 402. 


12) 11 M.I.A. 241 (258). (3) 6 C. 549. (4) 9 C. 377. 

(6) Printed Judgments for 1879, p. 407. 
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ground on which the decisions in the Irish oases and in Shaik Idrus v. 
Vithal Makhmaji (1) proceed. The payment of the assessment by the 
part owner is by a person entitled to pay it, and who does so ex hyphothesi 
under circumstances which make it necessary, in order to save the estate 
for himseU and co-owners, and, in either view of such payment, be be¬ 
comes equitably entitled to a charge on the whole estate as against the 
other co-sharers ; and if this be so, the mere circumstance that he has 
no existing charge on their shares at the time would appear to be no 
sufficient reason, in equity, justice, and good conscience, for not allowing 
him to realize the payment from the shares of his co-owners for their 
respective quotas. The judgment of Fry, L.J.. in Leslie v. French (2) 
doubtless shows that the question as to the effect of analogous payments 
in England in creating a charge on the other interests which share in 
the benehc of it, is still far from settled, although there are many cases 
which support the above principle ; but, however that may be, we think 
that the Calcutta decisions, to which we have referred as recognizing a 
charge in those oases in which the assessment is paid by a part owner to 
save the estate, are in 2 accordauoe with equity, justice, and good con¬ 
science, and should be followed in this country, 

We have thought it right to express our opinion on the general question, 
although in the present case the undisputed facts do not allow of its 
application. They show that the plaintiff paid the assessment as full owner 
ot the property, and it was entirely by his own action that the defendants 
were excluded from the property, and did not pay their quotas. We think, 
that, under such circumstances, the payments cannot he regarded as 
salvage payments. We must, therefore, cootirm the decree with costs. 


1886 

NOV. 30. 

Appel¬ 

late 

Civil. 

li B. 313=a 
11 Ind. Jar. 
839. 


Decree confirmed. 


11 B. 320»11 Ind.Jur. 342. 

[320] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nanabhai Haridas. 


CHIMNA.ti Govind Godbolv. (Original Defendant, No. 2) Appellant v. 
Dinkar Dhondev Godbolb, deceased, by his heir, Bhaskar 
Shankar (Original Plaintiff), Respondent.* [14th September, 1886.] 

Hindu law—Bidow ^Alienations by rt wiiotoof hsr husband's esta'e, i>t ordir to pay his 
time^barred debls^iVidoto's status ns distmguished from that of a manager—EvU 
dence ^Copy of a copy ^Practice—Objecticns taken in ai)peal to a document admitted 
in the Court ol first instance. 

Acoor^iug to tho Hmda law, a widow is conootent to alieoate hot husband’s 
estate for the purpose of paying his debes, eveo chough they may be barred by 
tbe law of iimicatioo. Her alieoacioa^ foe such a purpose are legal aad binding 
OQ the revorsiooary heirs. 

A widow stands in a difierent position from that of a manager of a joint 
family. The latter can act only with tbe consent, express or implied, of tbe 
body of co>parceners. In the widow’s case, the co-parceners are reduced to her¬ 
self, and the estate centres in her. She can, therefore, do what the body o! 
co-parceners can do, subject always to the condition that she acts fairly to the 
expectant heirs. 


* Second Appeal, No. 237 of 1834. 

(1) Printed Judgments lor 1879. p. 407. (2) L.R. 23 Ch. Div. 664. 
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The rights of these heirs impose, on persons dealing with a widow, the obligation 
of special circumspection, failing which they may find their securities against 
the estate to be of no avail after the widow’s death. 

If DO objection is taken, in the Court of first instance, to the reception of a 
document in evidence, it is not within the province of the appellate Court to 
raise or recognise it in appeal. 

[P.. 21 C. 190 ; 5 M-L.J. 81 ; R.. 11 B. 325 (327) ; 18 B. 534 (5361 ; 24 B. 591 (596) ; 
32 B. 577 = 10 Bom. L.R. 927 ; 36 B. 88«13 Bom. L.R. 860; 13 M. 189 ; 12 
Ind. Cas, 271 ; 13 C-L.J. 18=9 Ind. Cas. 211 ; 15 O.P.L.R 123 ; 14 Ind. Oas. 
539=19 P.L.R. 1912 Sup. =216 P.W.R. 1912 ; 3 L.B.R. 49.1 

Second appeal from the decision of G. Jacob, Assistant Judge, 
amending the decree of L. G. Fernandez, First Class Subordinate Judge of 
Eatnagiri, in suit No. 231 of 1882. 

This was a rei^emptioo suit. The nlaintiff (respondent) was the 
cousin and heir of the mortgagor, Dinkar Dhondav Godbole. 

The second defendant (appellant) was the assignee of the original 
mortgagee. The prooerty in disoute was mortgaged for Es. 32, in or 
about the year 1823 A.D., by the said Dinkar Dbondev Godbole to one 
Bapu Bhat, the father of the first defendant. The mortgage was accom¬ 
panied with possession. 

In 1833, Chimnaji.the second defendant, paid off the mortgage debt 
due to Bapu, obtained from him an assignment of his mortgage} [321] 
lien, and took possession of the property. This he appeared to have done 
witb the knowledge and concurrence of the mortgagor. 

Dinkar having died, Savitribai, his widow, in the year 1839 executed, 
in favour of Cbimnaji, a bond in which she acknowledged her obligation 
to pay off a time-barred debt of Es. 130 which had been contracted by her 
husband twenty-six years previously, and for which he bad passed a 
promissory note. As security for this debt and for the amount due upon 
the mortgage of 1823 she by the new bond mortgaged the same property 
to Cbimnaji. The material portion of this mortgage >ebond (Ex. No. 33) 
was as follows :— 

*' My husband borrowed from you in A.D. 1813 the sum of Es. 130, 
for the re-payment of which he has passed to you a promissory note. I 

am hound to pay the afopesaidsum of money .My husband had 

mortgaged thikan Cbipakar to Bapu Bhat bin Ganesh Bhat for Es.32. You 
paid off this sura with interest thereon, amounting in all to Es. 44-4, and 
reduced the thikan aforesaid in 1833. You have since been in possession. 
Do you continue in possession as before. I hereby mortgage the said 
thikan to you as a security for the aforesaid sums of Es. 130 and 
Es. 44-4. When I repay these sums with interest, I shall take back 
from you both the thikan and this bond. 

A few months after Savitribai had passed this bond, Gbimoaji 
obtained from the plaintiff, (her husband’s heir), a writing, whereby he 
approved and ratified the mortgage effected by the widow. 

Subsequently Savitribai passed two other mortgage bonds in favour 
of Cbimnaji—one in 1862 and the other in 1869—partly in renewal 
of the bond of 1839, and partly in consideration of further advances to 
herself, amounting, in all, to Es. 418-8. Neither of these later bonds was 
ratified by the plaintiff. 

On Savitribai’s death, the plaintiff Bhaskar filed the present suit, as 
the cousin and reversionary heir of Dinkar Dbondev. to redeem the 

mortgage of 1823. 
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The defendant, Chimnaji, contended that the plaintiff was not 
entitled to redeem the property without payment of the [322] whole 
eum of Rs. 418-8 with interest, which included the sums in x-espect of 
which Savitribai, as Dinkar’s widow, had executed the aforesaid mortgages. 

The Court of first instance decreed redemption upon plaintiffs payiiTg the 
whole of the amount claimed by the defendant under the mortgages exe¬ 
cuted by Savitribai. ° _ 

On appeal, the Assistant Judge hold that the plaintiff was only bound 11 B. 320=» 
to pay the original mortgage debt contracted by DIokar Dhonlev, and he 11 tnd. Jar. 
amended the decree of the first Court accordingly, by ordering redemption 342. 
upon payment or Rs. 32 bo the defendant Chimnaji. He was of opinion 
that Savitribai was nob competent, under Hindu law. bo revive her hus¬ 
band’s debt of Rs. 130, which was time-barred, and that the further 
charges which she had created upon the estate were nob supported by any 
legal necessity. 

Against this decision, G.ximnaji prafarrad a sacond appeal to the 
High Court. 

Mah'ulev Chimnaji Apte, for the appellant.—A widow is bound to 
pay her liusband’s debts, and may properly do so. even though they are 
barred by limitation—West and Biihler (3rl ed.), p. 102. She is under a 
pious obligation to pay bis debts, and if that obligation exists at all it 
exists for all purooses Hindumtl v. Jitamal Sudaram (1) aod 

Bhala Nana v. Parbku Tlari (2). fn the present case, the first mortgage 
No. 33 effected by the widow in 1839 was acknowledged and approved by 
the plaintiff in Ex. 53. That mortgage, therefore, is binding on him 
The lower appellate Court was wrong in excluding Ex. 53 from^considera¬ 
tion. on the ground that it was a copy of a copy. No ohjection was taken 
to its admissibility in the Court of first instance. Ncne, therefore could 
be taken in appe vl— Shioram v. Natoji (3) and Ram Gopal Roy v. Gordon 
btuartand Co.Cd). As to the subsequent mortgages, they. too. are binding 
on the plaintiff. They were passed partly in renewal of the first mortgage 
^consideration of further advances made to the widow to 
enable her bo pay off debts due to creditors for her mainhenance. 

[323] Hon. Ray Saheb V. N. Mandlik, for the respondent.—The 

writing (No. 53), reliai on by t!ie defendant as a ratiQcation of the mort- 
Ju® oUmtiff is only a copy of a copy, and is inadmissible under 
8 63 of the Indian Evidence Act fl of 1872). The Privy Council case of 
Uam Gopal Roy (4) was decided before the Evidence Act was passed. 

Therefore it does not apply. The mere recital in a bond, that a debt is 
contra^ed under a legal necessity, is not of itself evidence of such neces- 
sity—Rajlakhi Dehia v. Gokal Chandra Chorodhry (5) aod Sikhcr Chand 
v. Diilputty Singh (6). Here there is no evidence to show that the 
advances made to the widow were for purposes warranted by the law. A 
widows power of alieuation doas not exceed that of a manager of a joint 
family. A manager cannot dispose of the family property without the 

consent express or implied, of the general body of co-oarceners. It has 

been beld that he cannot even acknowledge a barred debt without special 
^thority from his co parcener—West and Biihler f3rd ed ) n 317- 


(1) IO B.H.C.R.206. 

/f! for 1831. p. 219 

(S) 3 B.L.R. 57, P.O. 

(7) 14 B.L.R. 21 (46, 47). 


(2) 2 B. 67 172). 

(4) 14 M.I.A, 453 (462) 
(6) 5 C 363. 

(8) 5 M. 169. 
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Persons dealing with the widow are bound to inquire into the necessity 
of the alienation. A mere declaration of necessity does not justify a 
purchase from a widow —Gungagobind Bose v. Sreemutty Dhunnee (1). 

JUDGMENT. 

West, J.—The widow Savitribai would, according to Hindu law, be 
at liberty, and in deed bound, to pay her husband’s debts out of the estate 
she inherited from him—West and Biihler (3rd ed.), pp. 102, 395, 777. 
This moral obligation could not be obliterated by the circumstance that 
the law of limitation barred or did not bar a suit against the widow, in 
1839, for the recovery of the debts in question. See Bhala v. Parbhu (.2). 
She filled the ownership of the estate, and could deal with it for all pur¬ 
poses consistent with her duty of husbanding its substance honestly for 
her successors. 

(324] It was not any breach of this duty if she paid the debts of the 
late proprietors ; the estate passed to her as an aggregate, property and 
obligations together, and she was at least justified in applying tbe one to 
satisfying the other. Her special obligation as a widow towards her husband 
made the payment more incumbent on her than on a more distant con¬ 
nexion. The Vyavahara Mayukha, Cb. V, s. iv, para 17, prescribes 
this duty, and Cb. IV, s. viii, para 4, allows the alienation of the estate 
by a widow for pious purposes, of which none can be more sacred in her 
case than the payment of her husband’s debts —Lukmeeram v. Khoosha- 
lee (3). A manager stands in a diflerent position. He can act only with 
the assent, express or implied, of the body of co-parceners. In the widow’s 
case, the co-parceners are reduced to herself, and the estate centres in her. 
Savitribai can, therefore, do what the body of oo paroensrs can do, 
subject always to the condition that she acts fairly to the expectant heirs. 

The rights of these heirs impose, on persons dealing with a widow, 
an obligation of special circumspection, failing which they may find their 
securities against the estate of no avail after tbe widow’s death. The 
surest safeguard is a distinct recognition of the widow’s transaction by 
those interested next in succession to her, The mortgagee in the present 
case seems to have been quite alive to the necessity or advantage of an 
express concurrence by Bhaskar. tbe next heir, in the mortgage made to 
him by the widow. He obtained from Bhaskar tbe original of Ex. 53. 
This document has been excluded by the Assistant Judge as being the 
copy of a copy ; but its reception was not objected to, and the copy, from 
which it was taken, was tiled in a suit between the predecessors in title of 
the present parties. This last fact accounts, probably, for no objection 
being taken to the admission of Ex. 53 ; but however that may be, no 
objection was taken, and it was not within the province of the Assistant 
Judge to raise or recognise it in appeal. This document refers 
document, a mortgage of the same year. S/tafce 1761 (a.d. 1839-40;. w^h 
can be no other than the mortgage Ex. 33 [325] produced by the plaintiff 
Bbaskar himself. But by this document. Ex. 53. Bhaskar acknowledges 
and adopts the mortgage No. 33 made by tbe widow Savitribai. There can 
bo no further question of her fairness in the transaction towards Bbaskar 

For Che subsequent bonds passed by Savitribai to the defendant the 
same sanction as against Bhaskar and his sons is wanting. They 


(1) 1 W.R.C.R. 69. ^ , ,, p Q.1C 

(2) '2 B G7 (72); and see Bhau v. Gopala, ii is. 
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embrace advances made needlessly to Savitribai, and they go to impose on 
the successors to Savitrihai a burden ot compound interest, to which 
they might not have assente'i, and which they might have averted had 
they beeo consulted. So far the transaction may be regarded as void 
against them. 

The plaintiffs must pay double the sum secured by the mortgage 
No. 33 and the costs of the suit and the appeals within six months as 
the condition of redeeming the property, or be for ever foreclosed. 

Decree amended. 
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APPELLATE CIVIL. 

Before Sir Charles Sarqent, Kt., Chief Justice, and 
Mr. Justice Nanabkai Haridas. 


Bhau Babaji {Original Defendant), Appellant v. Gopala 
jMahipati {Original Plaintiff), Respondent.* [lOtb November, 1886.] 

Eindit law—Wid')vj^Obliq'iixon oftoU')ioxd dau.qhtpy.in law in of fathe^-in- 

laio's estate to pty his dsbts -Sale of pari oi estate by h>r for ihtt parooss —Suil by 
r€V»rsion'>r to haui sals declared void beyond her lile-linie ~Widow not botcnd to 
evade payntexil by availing lisrself of protection of the Dehkhan Agrioullurists' Relief 
Act—Necessity justifying sale. 

A childleos Hindu widow, h^viog succeeded to the psUto of her father-in-Kw. 
sold a portion of it, in order to pay off his debts. The estate was situate in a 
district in the Presidency of Bombay subject to the Dekkhan Aericulburists’ Belief 
Act (XVII of 1879). The plaintiff, as reversioner, sued for a declaration that the 
sale was void beyoud the life-time of the widow. Both the lower Courts made the 
declaration prayed for bv the plaintiff, no tbegrouod that there was no necessity 
for the liale, as the widow might have availed herself nf the provisions of the Dek- 
khan kgriculturists' Relief Act. Oo appeal by the defendant to the High Court, 

[326] Held, reversing the lower Courts'decree, that the sale bv the widow 
should bo upheld. She was not bound to avail herself of the relief afforded by 
the Dakkhaa Agriculturists’ Relief Act anv more than of the provisions of the 
Limitation A>t The moral ohUgation, which rested upon her, to pay the 
debts of her fatber-ia-law justified tbe sale- 

[R., 11 B. 320 (323) ; 13 M. 189 ] 

Second appeal from a decision of W. TI. Crowe. District Judge of 
Satara. 

This was a suit by a reversioner, during the life-time of a IHodu 
widow, for a declaration that her alieoation of cart of the estate in her 
possession, to which he was heir, was void beyond the term of her life. 

Vithai, a childless Hindu widow, who had succeeded to the estate of 
her fabher-in-law, sold to the first defendant, by a deed of sale dated tbe 
lat October, 1881, and duly executed, a part of that estate to pay off cer¬ 
tain debts ot her father-in-law. Tne plaintiff was the separated brother 
of Vithai’s father-io-law and the reversionary heir to the estate exnectant 
upon the death of Vithai. lie sued for a declaration that the sale was 
void beyond Vithai’s life-time. 

The Subordinate Judge of Ashta made the declaration prayed for by 
tbe plaintiff. The defendant appealed to the District Judge, who con¬ 
firmed the lower Court’s decree with the following remarks :— 


• Secoad Appeal, No. G7l of 1881. 
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“ * The deed of sale set forth that there were debts contracted 

by the father-in-law of defendant No. 1 for which the sale was effected 
^ * qijjQ question is, whether a Hindu widow, under these circum¬ 

stances, had authority to make such an alienation * * 'A sale made by 
her without authority may, according to several decisions, endure for her 
own life, but any one proposing to take a greater interest is bound to 
prove a necessity for the sale * Now, in the present case, no necessity 
whatever has been shown. Her action has not even the justification that 
it was done for the protection or preservation of the property. At 
the date of the sale (1st October, 1881), the Dekkhan Agriculturists’ 
Belief Act was in force, the provisions of which, favourable as they are for 
mortgagors, could have been availed of * * . No circumstances approach¬ 
ing in any way to what has been [327] defined to be a legal necessity 
have been shown to exist, and I, therefore, bold that the alienation is 
invalid, and void after the death of defendant No. 1.” 

The defendant preferred a second appeal to the High Court. 

K.T. Telang Blaster with him),for the appellant.— 

The alienation by the widow must be upheld. Her husband was dead, and 
she had succeeded to her father-in-law’s estate, and to all the obligations 
of such an inheritance. It was her sacred duty, under the Hindu law, to 
pay his debts. If the debts had been barred by limitation she might 
have paid them, and a sale for that purpose would be upheld—see Chimnaji 
Govind V. Dinkar Dhondet (1). It should also be upheld, although she 
might have evaded payment by availing herself of the Dekkhan .Agricul¬ 
turists’ Belief Act. She paid the debts in fulfilment of the moral obligation 
resting upon her, and a sale by her for that purpose was justified. 

Pandiirang Shridhar Palhak, for the defendant.—The alienation may 
be good during her life-time, but beyond that it is invalid. A widow is not 
bound to pay barred debts. See Melgivappo. v. Shivapjja, (2) referred 
to in Mayne’s Hindu Law, s. 543, p. 540. The widow in this case 
ought to have taken the benefit of the Dekkhan Agriculturists Relief Act. 
The lower Courts have found that there was not such a necessity as 
would justify the alienation, That is a finding of fact, aud should not be 
questioned on second appeal. 


JUDGMENT. 

Sargent, C J.—Both the Courts below have discussed the ques¬ 
tion of necessity on the ground that the widow was bound to have 
availed herself of the Dekkhan Relief Act. In Bhaia Nahana v. Parbhu 
Hari (3) it was held that the payment, by the widow, of her husband s 
debt after it has been barred by limitation is such a necessity as will sup- 
port an alienation bv her. This view is also expressed by this Court m 
CUmnaji Govind Gadbole v. Dinkar Dhondev (1) where they say the 
widow's moral obligation could not be obliterated ny the o'rcnmstanoe 
that the law of limitatiou barred or did not bar a suit aS^st the widow 
for [328] the recovery of the debts in question In Mayne s Hindu 
Law, para. 543, a dklnm in a contrary sense in iirfe.mppa v. Shtvai^a m 
is referred to in terms of disapproval from the strict Hindu point o view. 
If this be the true view of 'a widow's position as regards the statute of 
limilations. it would appear to be applicable with still grea er foi™ when 
it is sought to compel her to call in aid the provisions of the Dekkhan 


(1) 11 B, 320. 


(3) 2 B. 67 (72). 
214 


(•2) 6 B.H.C.R. 270. 



YI.] THOMAS FIELD EVANS V. TRUSTEES, PORT OP BOMBAY 11 Bom. 330 


1886 

NOV. 10. 

Appel¬ 

late 

Civil. 

11 B. 325. 


11 B. 329. 

[329] ORIGINAL CIVIL. 

Before Mj. Justice Jardine. 


Thomas Field Evans {Plaintiff) v. The Trustees of the Port of 
Bombay and Sirdar Diler Dowlat Bahadur {Defendants).'' 

[206b, 27th, 296h aud SOth April, 1886.j 

Negligence—TJnfenctd hole—Damages lor personal injuries—Licensee — Contractor, 

The ptaiotiff claimed to recover Rs. 63,500 from ibe defeodants, as damages lor 
iojuries sustained by him by reason of bis having fallen into a hole which bad 
been dug upon certain laud of the oetenoants on ihe Isi September, 1HB5. The 
laud lu question was the property ol the first deleudants (the Port Trustees), and 
was in their possession at ibe date o( the acciueut lo tbe plaintiff ; but an agreement 
bad been made, whereby it was to be leased by them to the second defendant, who 
was accordingly let into possession in January, 18d6. For some years, the' first 
defendants haa been in the haoit of lettiog out the greater part of the land for 
tenting purposes m lots marked out with pegs, but tbe tents were taken down 
each monsoon. For two or three years previously to the accident, people bad 
been accustomed to cross tbe land without any bindraoce or prohibition. Tbe 
plaintiff himself had used the path across the land, as a short cut, for a period 
of eighteen months. This path led across the teoiiug ground to a gate, which was 
generally open, and which opened upon the high toad. No express permission 
had ever been given to any of the persona who were in the habit of using this 
path. It was a mere beaten track, and, 60 fat from being a public way, it was 
from time totime obstructed, in the tenting season, by the ropes and pegs of the 
tents. Tbe plaintiff bad lor somt4 time Deen in occupation of a bungalow belong¬ 
ing to the fust defendants, which was situated lu that part of ihe land which 
was furthest away from tbe high road. There was a regularly constructed road- 
way from the bungalow to the high road, which the plaintiff might have used, 
but, as a short cue, be aod others were in tbe habit ol using the beaten track For 
this he had merely a tacit permission. On the morning of tbe Ist September 
1685, be left bis bungalow and went to his business, as usual, by tbe short cut 
across the laod. When returning by the same way at about 11 o’clock at night 
be fell into the bole, which had been dug in the afternoon of that day aud 
sustained tbe injuries complained of. The hole was several feet deep, and was 
dug right across the pathway. The pi-nuiifr had no notice of the hole being dug 
or of any intention to dig it. The uighi was very dark, aud there was no negli¬ 
gence on tbe part of the plaintiff, not any want of ordinary care and caution. 
There was no watchman and no fence, nor was there any light which might 
enable persons using tbe path to avoid tbe danger. 

Tbe second defendant, as above stated, bad agreed to take tbe said land from 
the first defendants on lease for building purposes. On the day of the accident 
some months before the execution of the lease, tbe second defendant, through bis 
[3303 engineer and contractor, Hew;on, applied to tbe first defendants for per¬ 
mission to make “ borings ” in the land, which permission was given. Hewsen 
thereupon caused tbe hole in question to be dug. 


Belief Aob, which was passed expressly for the relief of debtors who were 
agriculturists, and the provisions of which would thus enable her to evade 
the obligations contracted by her husband's father which it was her 
sacred duty to fulfil to the letter. 

As the Courts below have found agiinst the necessity of tbe widow’s 
sale by calculating what was due on the mortgages on the basis of tbe 
Dekkhan Relief Act, we must reverse the decree of the Court below, and 
send tbe case back for a fresh decision with due regard to the above 
remarks. Costs of this appeal to abide the result. 


* Suit No. 68 of 188G. 
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Id their written statement the first defeodADts contended that, in ueing the 
short cut across their land, theplaintifi was a trespasser, and that he had used 
it without their koowledse or oonaeut; that the hole was du; without their 
knowledge, and that the “borings,” for which the^ had given pernsission, were 
merely small holes of a diameter of six inohes, or thereabouts, which could not 
have been a source of danger. The second defendant pleaded that at the time 
of the accideot he was not in possession of the land, but had merely entered into 
an agreement for a lease of it: that be bad employed a competeot eogineer and 
contractor, Hewson, to make borings, in order to ascertain of what the sub-soil 
consisted, and that Hewson contracted to do the work and obtain leave from the 
first defendants to enter on the land ; that the said Hewson subsequently entered 
on the land, and according to his own discretion and without any coivtiol or 
interference from bim ftbe second defendant), took such steps as be thought 
necessary to ascertain the nature of the said sub-soil; and he (the second defend¬ 
ant) contended that, if there bad been neglipence in tbe performance of the 
work, be was not liable. 

1 . Befd, that there was negligence in digging the bole across a path usei by 
several licensees, and in not placing any parson or light to warn passengers of tbe 
danger arising from tbe whole and tbe excavated earth hich was heaped up near it. 

2. Hefd, that the first defendants were not liable to tbe plaintiff. Tbe per¬ 
mission which they bad given to Hewson was a permission to make “ borings ” 
only ; and tbe hole, which was actually dug by Hewson, was dug^witbout their 
knowledge or permission. Hewson was not shown to be, in any sense, their 
servant or agent, Tbe plaintifi was a bare licensee, and the first defendants were 
under no obligation to bim to keep tbe path in a safe slate or in good order. 

3. Held, that tbe second defendant was liable to the plaintifi, Hewson was 
not a contractor, in a legal sense, so as to exempt the second defendant from 
responsibility, but was tbe servantof the second defendant pro hac vce, and that 
tbe digging of the hole was within the course of bis employment, or within 
the scope of bis authority. 

4. Tbe Court of first instance awarded, as damages, a sum of Rs, 33,000, 
wbiob, on appeal, wasreduoed to Rs. 17,000. 


The plaintiff sued to recover damages for injuries sustained by him 
on tbe 1st September, 1885, in conseouerce of bis falling into a pit in the 
defendants’ land. He claimed Rs. 63.500.. 

The first defendants were the owners of the land in question, known 
as the Wellington Reclamation in Bombay. 

For some years it bad been tbe practice of the first defendants to 
let out the said property, in lots, for tents, which were taken [331J down 
during the monsoon. The lots so let were marked out with pegs. A 
public road ran along one side of the land down to the Apollo Bandar, 
and on the other side, furthest from the road, there was a bungalow, 
which, at tbe time of the accident (1st Sentember. 1885), was in the 
occupation of the plaintiff. There was a roadway to this bungalow ; but, 
for several years, persons visiting it had been in the habit of taking a short 
cut to it by crossing the tenting ground diagonally. Tbe short cut was also 
used bv the servants of the Bombay Yacht Club, which was situated close 
to the bungalow. No express nermission bad ever been given to the 
occupants of the bungalow, or to the servants of the Yacht Club, to make 
use of this path. It was a mere beaten track, and was from time to time 
obstructed, in the tenting season, by the ropes and pegs of tents, ihe 
bungalow, in which the plaintiff resided, had been for several years let by 
the Port Trustees, (first defendants), to Messrs. Green and Road, who 

were, at the time of the accideot, paying them rent for it. 

On the 19th June. 1885. the Port Trustees had entered into an 
agreement, whereby they agreed to lease the Wellington EeclamatioD land 
to tbe second defendant for building purposes. . . 

Before the lease was executed, the 

architect, John Hewson. on the 1st September, 188o, aoplied to the Port 
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Trustees for permission to make certain borings in the land, which was 
obtained; and Hewson in the afternoon of that day dug a hole in the 
land in question, about eight feet square and four feet deep. On the 
morning of that day the plaintiff bad gone to bis business, and had, as 
usual, traversed the short out leading from his bungalow to the public 
road. When returning late at night, and while passing along the short 
out to his bungalow, he fell into the hole, and sustained severe injuries. 
The hole was not lighted, fenced, or protected in any way. nor had he 
received any warning that it had been or would he dug ; and, as the night 
was dark, it was impossible for him to have seen it. 

The plaintiff contended that both the defendants were liable to 
compensate him for the injuries he had received from the [332] accident. 
The following paragraph of the plaint states his case against them :— 

“8. The plaintiff believes that the said hole was dug by the agents, 
servants, or workmen of the second defendant by the permission or 
authority of the first defendants, or by the first defendants, who, in spite 
of the then subsisting demise and tenancy of the said bungalow and its 
appurtenances, including the said right of way, had granted to the second 
defendant a certain tenancy or license to dig or otherwise use the said 
plot of land ; and the plaintiff charges that both the defendants are, 
jointly and severally, liable to compensate shim for the injuries he has 
received as aforesaid. The plaintiff further charges that the first defend¬ 
ants, as the superior landlords of the said bungalow and plot of land, are, 
in anv event, liable to compensate him as aforesaid." 

The plaintifi' was seriously injured by the accident. He had carried 
on the business of a watch-maker in Boml)ay, but had been obliged to 
give up his business altogether. The plaint stated : “ The plaintiff is 
now of the age of thirty years, and has never been married, and has a 
widowed mother dependent on him, whom he has supported for the last 
ten years. He served a seven-years’ apprenticeship, in London, to his 
former trade, and was a skilled, experienced, and able workman in his said 
trade, and was, at the date of the said accident, doing a valuable and 
rapidly increasing business on his own account. He has already sustained 
pecuniary loss of Rs. 3,551, as per particulars given in the list hereto 
annexed, and estimates his further losses and damages at Rs. 60,000. 
The plaintiff has claimed compensation from the defendants severally for 
his said injuries ; bub they have both refused or failed to admit any liability 
in the matter.” 

In their written statement the first defendants (Port Trustees) admit¬ 
ted that the land in question and the bungalow in occupation of the plaintiff 
were their property. They stated that they bad leased the bungalow to 
Messrs. Green and Read, and alleged that the latter had no right to sub-let 
the same to tbe plaintiff. They further alleged that they had provided a 
proner and convenient road to the bungalow, and they denied that the 
tenants and occupants of the bungalow had any right to make use of a 
[333] short cut across the adjoining land; and they contended that, if the 
plaintiff did so, he was a trespasser, and did si witliou'. th-^ir knowledge 
or consent. They further denied there was any pathway across the said 
land; and they alleged that the hole dug therein was not dug with 
their knowladgs. The ascond defendant, to whom on the 19th .Tune, 1885. 
they had agreed to lease the land for fifty years for building, hal applied 
to them on the lat September, 1885, through bis architect, John Hewson, 
for permission to make three borings on tbe land, which permis¬ 
sion bad been given ; but that such borings were merely small boles of a 
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1886 diameter of six inches or thereabouts, and, if made, would not have been 
APRIL 30. a source of danger to persons crossing the vacant land. 

— The second defendant also filed a written statement. He admitted 

Original the time of the alleged accident, he had agreed to bake the land on 

Civil, lease from the first defendants, but he alleged that neither he nor bis 
servants were then or bad been in possession or occupation thereof, and 
he denied that the bole had been dug by or by the orders of himself or his 
servants. 

He further stated that, when he bad agreed to lease the said land, 
a Mr. Chisholm, an architect in Madras, who was about to make drawings 
of buildings to be executed thereon, desired to know of what the sub-soil 
consisted, and recommended that borings should be made for that purpose. 
He (the second defendant) accordingly employe! a competent civil 
engineer aod contractor. Mr. Hewson, to make such borings, and to 
report to him ; and the said Mr. Hewson engaged to do the work 
and obtain leave from the first defendants to enter in the land. 
The said Mr. Hewson thereafter entered on the said land, and according 
to his own discretion and without any control or interference from him, 
(the second defendant), his servants, and workmen, took such steps as he 
thought necessary to ascertain the nature of the sub-soil; and he submitted 
that, if the plaintiff had sustained any damage from tue negligent way 
in which the character of the sub-soil was. in fact, ascertained, he was nob 

liable. . . 

Lan<i and Russell, for the plaintiff.—The defendants are jointly 
and severally liable to the plaintiff. The first defendants are the owners 
of the laud op which the hole was dug. They gave implied 

permission to the plaintiff to go across the laud to the bungalow, a,nd 
there was, therefore, a duty upon them nob bo allow such an obstruebion 
to be placed on the path. The plaintiff had used this path for eighteen 
months. The first defendants bad agreed to give a lease for building 
purnoses to the second defendant. Such a lease gives imp bed oermission 
to dig holes in the land. Hewson. who was employed by the 
second defendant, got permission from the first defendants to make 
borings. They had control over him. Hewson says tba fault was 
that of the miistry. The maistry was paid by the second defendant, on 
whose behalf the work was done. Shallow bormgs were oODSidered not 
sufficient, as the soil was sandy and sh. t.ng Counsel to 

Laugher v. Pointer (1) ; «,«rra<in v. Btirnell (2) ; White y. ; 

Barnes v. Ward (4); Corby v. Hill (5) ; Bounsell v, SmythW) . 
Eoscoe on Evidence (13 ed.), p. 720; Wilninson v. Fairrie W. 

Dames (8); Bolcli v. Smith [9)-. Smith v London and St 
Companyrn-. Gallagher.. Humfrey « ■, 


(1) S B & C. 547. 

(4) 9 C.B. 392. 

(7) 1 H. & C. 633. 

(9i 7 H. & N. 736. 

(1-21 14VV.R. Gil. 

(14) 11 Q-B. Div. 503. 
(17) I H. & N. '::47. 

(■20) 4 L. R. 3 C.P. 495. 


fi M & W 499. (3) L.R. 18 Eq. 303. 

ov L.J.aP 318- (6) 7 0.B.(N.8.»744. 

T w 1 r P 274 =on appeal, L.R. 2 C.P. 311. 
LR:3 C:p: 326. OD IOW.R. 664. 

14 Ir. Com. Law. Rep. 460. 

(16) 6 Q.B. 322. ([6) 
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V. Wanless (1) ; Dublin, Wicklow, and Wexford Railway Company v. 
Slattery (2) : Hadley v. Taylor (3); Mackey v. Commercial Bank of New 
Brunswick (4); Burmah Trading Corporation, Limited v. Mirza Mahomed 
Ali Sherazee (5) ; Bowery, Peate (6) ; Percival v. Hughes (7). 

[335] Farran and Jardine, for the first defendants :—The first defend¬ 
ants are not liable to the plaintiff. He was a trespasser on their land. 
He ocoupied a bungalow, which had been let to Messrs. Green and Bead, 
who had no power to underlet it to the plaintiff. No one bad any 
right to cross the defendants’ land, instead of going by the road. The part 
of the land, in which the bole was dug, bad been in previous years occu* 
pied by tents. If the plaintiff was a trespasser, the defendants are not 
liable— Houldcn v. Smith (8). He may have supposed he bad a license 
from the first defendants to cross the land. He cannot put his case higher 
than that. But, if so, there was no duty, on the first defendants, to 
provide him with an uninterrupted path across their land. Their utmost 
duty was not to set a trap for a licensee, or knowingly to allow such a 
trap to remain unfenced on their ground. They must be shown to have 
actively participated in digging the hole, or to have known the hole was 
there. Here a third person dug the hole. As to liability in such a case, see 
Stevens v. WoodwQrd{9). On the 8tb July. 1885> the first defendants agreed 
to lease the land to the second defendant. They knew the lease was for 
building purposes ; and on the 1st September, 1885, Hewson, on behalf of 
the second defendant,obtained permission from them to make borings. Such 
borings, which are only six inches in diameter, are not dangerous. There 
was. therefore, no knowledge nor negligence in the first defendants in 
reference to the hold which was actually dug. Hewson’s letters show that 
he knew he bad no authority from the first defendants to dig sucti a hole. 
He was, therefore, in the position of a trespasser, wno came upon the 
land, and did somethiug he had no authority to do. The plaintiff muse 
show he was rightfully on the land; and that the first defendants knew of the 
hole. Counsel cited Bolch v. ; Indermaur v. Dames (11); Ivay v. 

Hedges(l2); Corby v. Hill{l3)-, Gautret v. Egertonihi)-, Saxly v. Manchester, 
Sheffield and [336] Lincolnshire Railway Company (15). As to damages, 
counsel cited PhtUips v. London and S. W. Railway Company (16). 


1886 

APRIL 30. 


Original 

Civil. 

II B. 829. 


Starling and Anderson, ior the second defendant.—At the time of 
the accident the second defendant was nob in possession of the land. He 
had only entered into an agreement with the first defendants for a lease 
of it. He did nob get possession until January, 1886. He employed 
Hewson to examine the land before beginning to build upon it. Ilewson 
was a competent contractor, who undertook to do the work. He was not 
under the second defendant’s control. The plaintiff must show that 
Hewson acted under the second defendant's instructions, and was under 
his control. Hewson gob leave to dig the hole—not from the second 
defendant, but from the first defendants. The whole matter was left to 


(1) L.R 7 H L. 12. (a) .3 App. Gas. 115S. (3) L.R. 1 C.P. 53 

(4) L.R. 5 P.C. 394. f5) 5 I. A. 130- (6) L.R. 1 Q. B. D. 321 

/) e Ap^p Gas. 443. (8) 19 L. J. (N. S ) Q B. 170. 

(9) L. R. 6 Q B. D. 318. 

Ill) L, R. 1 C. P. 287 = on appeal L. R. 2 G. P 311. 
(\l\ t' ?■ >?•? (13) 4 C. B. (N.S.) 556. 

V L. R., 4C. P. 198. 

(16) L. R., 4 Q.B. D. 406 = L. R. 5 Q.B. D. 78. 
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Hewson by the second defendant— Daniel v. Metropolitan Railway Com- 
panyil) : Jones y. Corporation of Liverpool (2); Reedie v. London and N. W. 
Railway Company (3) ; Steel v. S. E. Railway Company (4); Brown v. 
Accrington Cotton Spinning and Manufacturing Company (5 ); Murray v. 
Currie {Q). An employer nee i nos assucna negligence in bis contractor, 
and take precautions against him. The sams principle applies between 
contractors and sub-contractors— Rapson v. Cuhitt (7) ; Knight v. Fox (8). 

JUDGMENT. 

Jardine, J. —Before dealing with the different questions of law, 
which have been argued by the learned counsel, I will stats what I take 
to be the principal facts admitted or prove! regarding the accident which 
occurred to the olaintiff on tne night of the 1st Seobemher last, when he 
fell into a hole dug on the land known as the Wellington Reclamation. 
This land belongs to the Port Trustees, and was in their possession on 
thp«t date : hut an agreement had been mide, whereby the land was to be 
leased by them te the second defeodaoD, who was accordingly let into 
possession iu Fdbruiry last. I find it proved that, for [337] 3om» years, 
the Port Trustees have been in the habit of letting most of this land 
for denting purposes in lots marked out with pegs; hut the tents were 
taken down each monsoon,' Besides this, the Trustees have for several 
years let some bungalows, situated on the side near the Dockyard, to a 
Mrs. Nicholl and a Mr. Green. A road, along which carts could pass, 
led from the .\pollo Bandar road to these bungalows. But there is an 
ample body of evidence to show that people have been in the habit of 
crossing the land diagonally, for the last two or three years at least, 
without any hindrance or prohibition. This is proved by the olaintiff, 
who used the path for the last eighteen mooths, by different witnesses 
who used to visit the bungalows, and by the head butler of the Royal 
Bombay Yacht Club, who says that he and the o^'her club servants use! 
it. The path was a short cut to the Fort. It went across the tenting 
ground to a small gate which was generally open, at a corner described by 
most of the witnesses as the corner near Muraglia's shop, which adjoins the 
highway. No exnress permission had ever been given to the occupants 
of the bungalows, or the members or servants of the Yacht Club, to make 
use of this path. It was a mere beaten track, and, so far from being a 
public way, it was from time to timi obstruot-^d in the tenting season by 
the ropes and poi>s of the tents. The plaintiff had, for soma time, been in 
occupation of the bungalow belonging to tlie Port Trustees, but let to 
Messrs. Green and Read, who were paying them rent for it at the 
period when the accident occurred. He bad the option of using the broad 
road leading to the Apollo Bandar. But to go to the Fort where his 
business was. by that way, would be traversing two sides of a triangle, 
and, like tlie occupants and servants of the Yacht Club and the visitors 
to the bungalow, he used the beaten trvck across the tenting soaces in his 
going to and fro. For this he had no oaore than a hare tacit permission , 
his user was by license, an! nob of right This is proved bv the vyltnesses 
for the defence. On the morning of the Is'i Seotember last, he left his 
bungalow and want to his business in the Fort, as usual, by the short cut. 
He returned about eleven o'clock at night, when, as usual, be entered on 
the short cut by the gatew ay near Muraglia’s shop. After walking abou 

(2) 14 Q.B. D.890. 

(5) 34 L. J. Ex. 208. 

(81 5 Ex. 721. 


(II L.R. 5 H.L. 15. 
(4) 16 C. B. 65G. 

(7) 9 M. & W. 710. 
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twelve paces he kickeil agaiast something, [338] and then tumhlel iono a lb86 
hole, from which fall he certainly sustained bodily injury and pecuniary aprii<SO. 
loss. — 

Now. it is admitted that the digging of this hole were only begun ORIGINAL 
about 3 o’clock in the afternoon of that day. The plaintiff bad, apparently, OlVlL. 
had no notice of its being dpg, or of any intention to dig it. The nigbi. “ 

was very dark. He had been at the Volunteer Club after his dinner ; and 
many questions have been put as to his sobriety that night. There is 
direct corroboration of his own statement that be was perfectly sober ; and 
many respectable witnesses have conhrmed his statements about his 
general abstemiousness and sobriety. I am quite satished, therefore, that 
he was not at all under the influence of liquor. I find that there was no 
negligence on bis part, nor any want of ordinary care and caution. It is 
admitted that there was no fence round the bole, nor any light which 
might enable persons using the p).th to avoid the danger, nor any watchman 
present. Plaintiff says the bole was cut across the pathway, and that 
there was earth lying about on the path when he examined it next day. 

He gives the dimensions at about eight feet square and five or six feet 
deep. Mr. Green says the bole was cut into the path, so as to prevent the 
path being used. He thinks it was 6ve or six feet square and four or five 
feet deep. A police inspector, Mr. Saunders, saw the place the next day. 

He says ; " There had been a path, but three feet thereof was covered by 
earth, and a portion of the path dug away.” Mr. Squires, an engineer of 
the Port Trust, saw the place on the 5th September. The hole then 
appeared to be three feet six inches in depth. In his report he mentions 
the diameter as eight feet. This evidence appears tome to corroborate 
the plaintiff’s statements. I am not disposed to believe the tnaistry, 

Gbellabhai, whose labourers dug the hole, and who suggests a depth of 
only two or two and a half feet and a leng*h of only four. He says th e hole 
was one and a ha.lf feet distant from the path, and that be carried away 
tho excavar-ed earth. 1 do nob believe those uncorroborated and contradict¬ 
ed statements. He tries to minimize the cause of the accident, while the 
plaintiff exaggerates the size of the hole a little. I see no sufticient 
reason to believe Ghellabhai’s uncorroborated statement about his having 
tied two bamboos across the gateway to [339] prevent the entrance of 
animals. No one else has seen these bamboos. The matter is nob mentioned 
in the written statement. The story is contradicted by the plaintiff, who 
in most of his statements is corroborated by respectable witnesses, and 
whose veracity can more safely be trusted. 

Before adverting to the less or more of the injury sustained by tlie 
plaintiff, 1 may here state that, in my opinion, he did sustain damage, 
personal and pecuniary, through his falling into this hole. I am of opinion 
that there was negligence in digging a bole, like the one in question, across 
a path used by several licensees, and in placing no person nor light to 
warn passengers using the path of the danger arising from the hole and 
the excavated earth which was heaped up near it. Two circumstances 
rendered the giving of some notice or warning more important. The 
excavation was begun late in the day; the night was very dark. Mr. 

Ormiston says he would have pub a light up under such circumstancos. 

The digging of the bole is described by Gbellabhai. who was the servant of 
Mr. Hewson, a civil engineer in this business. Mr. Ilewson employed him 
at a money wage, and by Hewson’s orders Gbellabhai bought tools and 
a pump. Hewson had told him he meant to make a trial-pit to ascertain 
a good foundation for a big building. He is not shown bo have taken or 
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directed any precautions to prevent injury to oeople using the pathway. 
Ghellabhai says about this ; “ Ho did not return till 3 P.M. and then 
pegged out a spot, and asked us to dig th it spot. We dug it. Having 
pointed out that spot, and pegged it out, he went awav. We dug till 
5-30 P.M.” 


The plaintiff seeks to make the Port Trustees liable, on the grounds 
stated in the plaint, viz., that they gave Hewson the permission dig, 
although there was a right of way appendant to the occupation of Green’s 
bungalow over the short cut. In the letter from the olaintiff’s solicitors 
dated the 29th January (Ex. D), it is suggested that the Trustees 
are liable as the owners of the property. In his argument. Mr. Russell 
has urged that Hewson’s digging was done under permission of both 
the defendants. The second defendant, who repudiates all liability, 
is sued on the ground that he due the hole by his servants, agents, 

[340] or workmen. Among other defences, the second defendant pleads 
that he employed Hewson, a competent engineer and contractor: that he 
himself was not in possession ; and that the hole was not dug by his 
orders, or by his servants or workmen ; and that Hewson, having gnt the 
Port Trustees’ permission, entered on the land, and without any control or 
interference from him took such steps as he thought necessary. In fact, 
iho defence, shortly stated, is that Hewson, was not an agent or servant 
of the second defendant, but a contractor. 

We have on these pleadings to see what relation the evidence shows 
Hewson to have borne to the different defendants. I will take his relation 
to the Port Trustees first It has been admitted bv the learned counsel 
for the plaintiff that Mr. Hewson is a civil engineer of considerable 
experience ; and it has not been suggested that he is incompetent, or that 
he is a careless man, or in any way professionally unfit. What passed 
between him and the Port Trustees is contained in his letter of the 1st 
September and their engineer’s reply. Hewson says he is instructed by 
the second defendant to make three borings, which, as Mr, Ormiatoo has 
told the Court, are small holes, about five inches in diameter, easily filled 
up. He gon this permission, and no other. Instead of making borings, he 
made the pit already described, without, so far as the evidence shows, the 
knowledge or sanction of the Trustees. The accident occurred the same 
night: so no quesnion of the continuance of the nuisance, or danger, being 
allowed by the Port Trustees, arises on the evidence. There is no evidence 
that Hewson was, in any respect, an agent or servant of the Trustees. The 
law seems settled by authorities. The Port Trustees were under no special 
obligation or duty to the plaintiff—a bare licensee—who had no right 
except their permission to use the path, to keen that path in a safe state 
or in good order— Hotinsell v. Smyth (1): Wilkinson v. Fairrie (2) ; Bol^ 
v. Smith (3): Sullivan v. Waters (4); which suras un a great many of the 
same kind. Under the circumstances, the plaintiff took the pernaission 
with its concomitant circumstances, and. it may be. perils. He was his own 

[341] insurer. The priocinle is thus exnressed in Gautret v. Eoerton fu) 
with its limitations. Per Willes, J.: “ If I dedicate a way to the pubhe 
which is full of ruts and holes, the public must take it as it is. If I dig a 
pit in it. I may be liable for the consequences; but, if I do nothing, I am 
not.” “ To bring the case within the category of actionable negligence, some 
wrongful act must be shown, or a breach of some positive duty; otherwise, 


(1) 7 O.B. (N. 8 ) 774. 

(4) 14 Ir. Com. Law, Rep. 460. 


(2) 1 H. & 0. 633. (3) 7 H & N. 736. 

(5) L.B-2C.P. 371 (373. 374). 
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a man who allows strangers to roam over his property would be held to 1886 
be answerable for not protecting them against any danger which they April 80, 
might encounter whilst using the license. Every man is bound not 
wilfully to deceive others, or to do any act which may place them in ORIGINAL 
danger.” loay v. Hedges (l) is even stronger. I am not aware of any OlVIL. 
principle, and the industry of the learned counsel has not availed to cite 3*^29 
any authority under which an owner or occupier who, without any 
negligence, either of commission or omission, licenses a proper person to 
enter on his land to do a lawful act, nob in its nature dangerous or injuri¬ 
ous to others, can be held liable in damages if the person so licensed 
does something of a different kind, unknown to the owner or occupier, 
which may make the person who does it or his employer or principal 
liable for negligence. For these reasons I am of opinion that the suit 
must fail as against the defendants, the Port Trustees. 

The question of the liability of the second defendant is somewhat 
more difficult. Ho seeks to evade it by showing that Hewson was not 
bis agent or servant, bub a contractor, in the sense in which that word is 
used, in opposition bo agent or servant. There is no suggestion that the 
digging of the pit was with any malicious intention. For the negligence, 
then, the superior would be responsible to a third person in damages, if 
the relationship of principal and agent, or master and servant, is proved. 

In this matter I am obliged to form an opinion on such evidence as is produc¬ 
ed. The second defendant has not produced all the instructions which he 
gave to Mr. Hewson. Some of them were given through the witness, Morris, 
who sent Hewson a sketch-plan (not produced after notice) prepared by 
[342] an architect. Mr. Chisholm, showing where the borings were to be 
made. But from a letter, dated the 27bh August, from Morris to Hewson 
it appears that the second defendant had personally instructed Hewson, 
some time in August, to deviate so far from Mr. Chisholm’s plan as might 
be required in going deeper, if necessary, to reach a good foundation. 

The defendant has not appeared in person, nor called Hewson, in order 
to disclose what the oersonal instructions were. This is a matter of 
importance, as on the 20th August (Ex. Q), Hewson writes to the second 
defendant about making, not borings, bub trial shafts, and he at once, 
when he began work, made a pit instead of the boring for which he had gob 
leave that same day. The remaining correspondence leads me bo the 
opinion that Mr. Hewson was not a contractor in the legal sense, bub 
a servant of the second defendant pro hacvice, as contended by Mr. Russell. 

In his letter of the 20th August be solicits orders from the second 
defendant about engaging a man in the work. He got personal 
instructions from the second defendant about the depth. He did not do 
the work at bis own cost, but by means of advances of money from the 
second defendant, to whom and to whose agents, Messrs. Forbes & Co., 
be was held bo strict account. He asks for orders as to making other pits, 
and as to rebaioiog a night watchman. In every respect, it appears 
to me, he submits his acts and opinions bo the judgment of the second 
defendant. He underbakes a supervision. The employer pays from 
^me bo time as expanses are incurred. Hewson is to get a fee of 
Es. 5() for his services. He appears to me to have been a sorb of 
clerk of the vjorks. The general rule, no doubt, is that when one has 
contracted with a competent and fit person, exorcising an independent 
employment, to do a piece of work, free from the control of the employer 

(1) L.R. 9 Q.B. D. 80. 
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1886 aod according to bis own methods, he will not be liable for the torts of 

APRIL 30. such contractor, his sub-contractors, and bis servants. A number of 
oases to this effect have been cited by Mr. Starling— Steel v. S. E. Bail- 
Original Company (l); Brown v. Accrington Cotton Spinning and Manufactur- 
OlVIL. ing Company (2); Murray v. Currie (3); Quarman v, Burnett (4); 

[343] Laugher V. Pointer {b)‘, Daniel-v. Metropolitan Railway Company 
11 .3 9, jg authority for holding that the employer is not bcund to assume 
and provide against the possible negligence of a competent contractor. 
But those and the other cases appear to me not to be in point, as I am 
of opinion that Hewson was a servant. The test in some of the cases is 
whether tlie employer retained the nowers of controlling the work, and 
whether he personally interfered —Sadler v. Henlock (7); Peachey v. 
Roioland (8) ; Story on Agency, s. 454. I 6nd that the second defendant 
had exercised the right to command ; that he bad and exercised a close 
contrcl ; that he directed all the operations, even as to deviations fmm 
what the architect proposed ; that the operations were for his benefit ; 
and that he could, if he bad thought fit, have given proper directions to 
prevent people falling into pits, or being injured by other obstructions. 
As be pressed on the execution of the works without finding the funds 
for a watchman, or giving Hewson any hint that he might entertain a 
watchman, I think the defendant’s close personal control over the expendi¬ 
ture is an important point to notice. Under the circumstances of his 
using that control, be ought, 1 think, to have thought of these things. I 
am not at all satisfied that the word “ boring " in Morris’ letter of the 27th 
August was meant to refer merely to boring with a bore ; the word used 
in Hewson’s letter of the 20th was “shaft,” and in the absence of Mr. 
Chisholm’s direction, or any evidence about the defendant’s personal 
instructions, I am of opinion that the defendant’s expressed desire to get 
digging made down to the point where a good foundation would be 
reached, left Hewson with considerable discretion. That was one consi¬ 
deration he was to attend to ; another, pressed on him, was cheapness ; 
these two considerations explain bis conduct. He was put in diflSculties, 
as his telegrams show, from want of advances. Now. I think, it may 
fairly be supposed that lie, being willing to nlease the second defendant, 
wished to save him what incidental charsos ha could ; and also that 
be wished to oblige him by getting deep [344] down to a foundation. a,Qd 
so—it may or may nob have been on a previous understanding—be having 
got leave to make a boring, set to work, and made the pit which he in no 
way guarded. I think, then, the excavation, however performed, was 
within the course of Mr. Hewson’s employment, or within the scope of 
bis authority, 

The case is thus distinguishable from mere trespass of a servant, as 
in v. Woodivard and the cases there quoted. What Mr. 

Hewson did was “ something incident to the emoloyment” for which he 

was hired, and which it was his duty to perform. The second defendaoc 
had put Mr. Hewson in his nlace to do a particular class of acts; and the 
oasee of Mackay v. Commercial Bank of New Brunswick (10) an^Burmah 
Trading Corporation, Limited v. Mirza Mahomed Ally Sherazee {U) aie 
authorities for holding the second defendant liable for Mr. Hewson s 


acts. 


(1) 10 c. B. 660. 

(4) 6 M & W. 499. 

(7) 24 L.J. Q. B. 138. 

(9) L. R.. eg. B.D. 318. 


(2) 34 L. J. Ex. 

(5) 5 B. A C. 647. 

(10) L.R. 5 P.O. 394. 

224 


(3) L.R. 6 C. P. -24. 
(6) 6 L.R. 5 H.L. 45. 
(8) 13 C. B. 182. 

(11) 5 1. A. 130. 



yi.] THOMAS FIELD EVANS ». TRUSTEES. PORT OF BOMBAY 11 Bom. 346 


With regard to the duty cast od the secoad defendant and his servants 
in respect of the plaintiff, Mr. Bussell has relied strongly on the judgnoent 
of Brett, M. R. in Heaven v. Pender (1). The principle is stated by Brett, 
M. B., that whenever one person is by circumstances placed in such a 
position with regard to another that every one of ordinary sense who 
did think would at once recognise that if he did not use ordinary care and 
skill in bis own conduct with regard to those circumstances he would 
cause danger of injury to the person or property of the other, a duty arises 
to use ordinary care and skil to avoid such danger. The Lords Justices 
Cotton and Bowen declined, however, to concur in laying down this 
principle : and although I think that the fact of many people being then 
and having been for a long time past in the habit of using the pathway 
ought to have had weight with the defendant and his servants, I prefer to 
rest the right of the plaintiff to the observance and care on the defendant's 
part upon the principle stated in another authority quoted, Goibtj v. 
Hill (2). There the facts [345] were that on a private road leading to the 
Hanwell Lunatic Asylum, along which persons had been accustomed to 
pass bv the leave of the owners, and were likely to continue to pass, the 
defendant being about to build, received leave to place materials, and 
in pursuance thereof placed bis materials in such a way as to obstruct the 
road, and make it dangerous to persons using it, and did not give notice to 
such persons by signal or otherwise. The defendant was held liable. In 
the absence of positive testimony to the contrary, it was held by Cockburn, 
C.J., that the defendant's leave was subject to the condition of taking 
I'easonable precaution to protect the public. As a subsequent licensee, he 
had no right to negligently erect obstructions on the way which the prior 
licensees used. A person coming on lands by license has a right to suppose 
that the person who gives the license, and much more a oerson who is a 
wrong-doer, will not do anything which will cause him an injury. Galla<jher 
v. Hiimfreu (3) is an authority of the same sort. See, too. Directors of North- 
Eastern Railway Company v. Wanless (4) and Dublin, Wicklow, and Wexford 
Railway Company v. Slattery (5), which have also been cited in support of 
the same principle. 

With regard to the amount of damages, I agree with Mr. Starling 
that some of the smaller items, such as the advertisements, Ac., are not 
proved. As to the pecuniary damage already sustained, I see no reason how¬ 
ever to differ much from the plaintiff’s estimate. I see no reason to 
suppose that be makes fraudulent statements, although his acGOuob of his 
profits is corroborated only by his own books. His general veracity may 
be inferred from the general corroboration found as regards the accident, 
and out of the melical witnesses as regards his symptoms. I think 
be was a good workman, earning money in the different ways he has 
stated. On this part of the claim I will award Rs. 3,500, which is liberal 
enough, but will also take the amount into consideration in fixing the 
lump sum. Phillips v. South-Western Railway Company (6) shows the 
principle on which the award of damages is to be made. A jury has to take 
1.346] into consideration all the beads of damages—“ the bodily injury 
sustained ; the pain undergone , the effect on the health of the sufferer 
according to its degree and its probable duration as likely bo be 
temporary or permanent; the expenses incidental to effect a cure, or to 
lessen the amount of injury; the pecuniary loss sustained through 
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1886 inability to attend abusiness or profession ; as to which, again, the injury 

APRIL 30. may be of a temporary character, or such as to incapacitate the party 

— for the remainder of his life.” I will now read the evidence of the 

Original plaintiff on the subject of the injuries and that of the throe medical 

Civil, witnesses. I think it clear that the plaintiff has suffered serious injury 
of a nervous kind ; hut it is very difficult to say what extent of injury 
will result in future, or bow far it will be permanent. The plaintiff 
was under Dr. Hojel and Dr. Church from the lOth September till the 
8ch October. In Dr. Hojel’s opinion, the symptoms indicative of severe 
concussion were absent. He did not think the plaintiff was shamming. 
He treated him for nervous shock; but. as a matter of caution, blistered him, 
thinking there might be congestion of the membranes of the spinal cord. 
Dr. Hojel thought him more frightened than hurt. Dr. Church 
says that when he went away to Kirkee for change of air. the plaintiff’s 
symptoms had not disappeared. He observed none of those indicating 
injury to spine. After this, the plaintiff was under the care of 
Dr. Sydney Smith, whohrst saw him on the 27Dh January, and on the 
last occasion on the llth April. He saw him eleven times. He says 

he diagnosed him carefully, and that, in his opinion, he is suffering from 

concussion of spine. He has seen no improvement since January. He 
thinks there is effusion of serum, and probably a clot of blood between 
the covering of the spinal cord and the cord itself. From the touch 
he thinks there is fulness in the neck. He thinks the plaintiff is in a 

nervous state; sometimes he cannot focus his eyes. He has noticed 

that the plaintiff has lost his memory, and cries without provocation. 
The only reason for supposing that the injury may increase, is the 
long want of improvement. The clot, if there, may or may not be 
absorbed; it may, if there, possibly occasion paralysis. He noticed 
the stiffness of the bead, and does not think that he can, for some time at 
least, follow his trade as a [3»7] watchmaker. He says that such 
cases are seldom completely cured, and he has known many cases of 
slight concussion from which the patient has never recovered. Now 
the evidence of Dr. Smith is not consistent with that of Dr. Hojel 
and Dr. Church. He speaks of a later period, and I have to notice 
that neither party to the suit has taken means to get the plaintiff 
examined by any other medical man, so as to do away with the effect 
of the above evidence. I think it shows that the plaintill is 
seriously injured, and, for some years at least, will be unable to 
follow the trade by which he earned his living. But the evidence 
to show that the plaintiff is likely to suffer severe physical injjjry 
in future, is only of a problematical kind; and cn this ground I 
must reduce the sum claimed on this account. It is Es. 60.000 : and 
as no gre<.t stress was laid by counsel for the defendants on the objection 
to this amount as being excessive in the event of the Court holding that 
the injury would be permanent, and would be more serious m the future 
than at present. I think the considerable reduction which I am aoout to 
make on account of the evidence as bo the future being so problematica 
may. with the order about costs, leave the sum I award an adequate, bub 
nob excessive, amount for the injury sustained. His health is nob impio- 
ying ; he cannot work at his trade ; he will have o go away for change of 
lir and. if he attends to his medical adviser, will have, for a Jong time, 
rn be careful in all chat he does, and be in a state of considerable anxi 0 b>. 
He is much inconvenienced now. He cannot walk fast. He has 
in moving his head and has other nervous symptoms. It is difficult 
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to say how much a jury would award ; bub on the whole, I thiok I 1886 
ought to give weight to the medical opinion expressed by Dr. Smith after April 30. 
recent and repeated observations ; and in the absence of contradiction the “!— 

defendants not having acted on the plaintiffs offer to submit himself bo ORIGINAt 
further medical examination, I will award for the injury, in future, a OlVIL. 
sum which, with the amount awarded for losses already incurred, will ' 

amount to Rs. 33,000. I think the plaintiff was entitled to some consider- 
ate treatment from the defendant, instead of a repudiation of all liability. 

Mr. Macpberson asks for costs of the Port Trustees out of the sum award¬ 
ed ; and as I see no reason why the plaintiff [3433 here should bo 
exempted from the ordinary rule by which a successful party gets his 
costs paid. I order .the costs of the Port Trustees to be paid by the 
plaintiff’ and out of the damages if recovered. As regards the usual costs 
of the pauper plaintiff and bis Court fees. I order the second defendant to 
pay them. 

' The second defendant appealed. The only point argued at the hearing 
of the appeal was as to the amount of damages, which the Court (Sar¬ 
gent, C. J.. and Bayley, J.) reduced to Rs. 17,000. 


11 B. 348 = 11 Ind. Jur. 360. 

ORIGINAL CIVIL. 
Before Mr. Justice Farran. 


CURSEXJI PESTONJI Tarachand {Plaintiff) V. Rustomji Dossa- 
liHOY AND GOOLBAI AND MANCHBRJI CURSETJI BhaTGARA 
{Defendants).* [11th February, 1887.] 

Married Woman's Properlu Act. Ill of mii^Husband and Wife-SeliUment—Properly 
sailed on married women to her separate use and without power of anticipation-^ 
Power of married looman to charge such properly with payment of debts incurred 
subsequently to marriage. 

V. Stuart (1), but doubting) that under s. 8 of Act 
illof 1874, a married woman has power to charge Iproperty settled upon herself, 
for her separate use without power of anticipation, with the payment of debts 

incurred by her subsequently to her marriage, and that such a charge is valid 
and binding. ^ 

[R., 18 M. 19 ; 30 M. 378 (380) = 17 M.L.J. 363 = 2 M.L.T. 322.] 

The second defendant, Goolbai, was the wife of the first defendant. 
By an indenture, dated the lOth April. 1876, it was agreed and de¬ 
clared that the defendants, Rustomji Dossabhoy and Mancherji Oursebji 
(defendants Nos. 1 and 3), should stand possessed of Government four 
per cent, pormissory notes of the nominal value of Rs. 2,500 upon 
tarusb, to pay the interest, dividends, and income thereof to the defendant 
Goolbai (defendant No. 2), for her separate use. and without power 
of anticipation during her life, and after her death in trust to pay 

absolutely to and among such persons as, according 
L349Jto the law for the time being in force for the distribution of the 
estates of intestate Parsis, should be the hairs of the said Goolbai. 

The said Government promissory notes were deposited in the Bank of 
Bombay, and the interest thereof w as paid to the defendant Goolbai. 

* Suit No. 408 of 1886 
U) 12 C. 522. 
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1887 By a writing, dated the 15th December, 1879, executed by the 

PBB. 11 . defendants, E-ustomji Dossabhoy and Goolbai, the said defendants 

- acknowledged that the defendant Goolbai with the consent of her husband, 

Original Rustomji Dossabhoy, had on that day borrowed Es. 500 from the plainti^ 
OiviL. and promised to repay the same, with interest thereon, at the rate of It 
— per cent, per month, within twenty months, by instalments of Es. 25 per 
11 B. 348= j^oQtih : and. as security for the repayment of the said sum and interest, 
11 Ind. Jar. defendant Goolbai charged the interest of the said notes payable to her 
by the said bank, and authorised the plaintiff to recover out of the said 
interest his principal moneys and interest, and to receive the said interest 

as it fell due. . ,, a li. 

On the 13th December. 1879, the defendant Goolbai addressed the 

following letter to the Secretary of the Bank of Bombay :— 

gj^ 

“ In pursuance of the instructions given to you by Messrs. Eustomii 
Dossabhov and Mancherji Cursetii to pay me the amount of interest due 
on Government notes for Es. 25 recovered by you under their power of 
attorney, I now bag to inform you that the amount of interest payable to 
me, as aforesaid, should henceforth be paid to the bearer, Mr. Cursetji 
Pestonii Tarachand, until farther order. I hereby withdraw aud cancel 
the similar letter given by me to my husband, Eustomji Dossabhoy, 


Onthelth June, 1830. the plaintiff advanced to ■ the defendant 
Goolbai a further sumofRs. 100. which the defendants. Rustomn Dossa¬ 
bhoy and Goolbai, promised to repay with interest within 
andL security for the repayment thereof the 

charged the interest of the said Government promissory notes payable bo 
her by a writing of that date executed by her and her husband. 

'[330] The plaintiff received the said interest upon the said notes 

from the ^nk until the 3rd June. 1885, but received no other moneys m 

Jan?'l885. the defendant Goolbai gave notice to the 

thabthe sum due to him in respect ot the said 

oans of th; said Government promissory notes, 

thereof upon defendants be 

Tbe plarntm pr y 648-6-0 with interest and that he 

ordered to pay him the lifa-ioteresb of the 

should be declared bo have a lien or onarg p 

defendant Goolbai in the l i876 and in the interest and 

specieedin theindenters of^t^^^^^^^ ^ 

dividends thereof, and that mdeiauiD py defendant Goolbai in the 

interest by thereof should be sold, and that 

-TrS: 

,P „^rger rntoToS^ 

April, 1876. 

2. General issue. . „ 

Lang and Dhairyavan, for the plamtm. 
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Rastomji Dossabboy and Mancherji Cursetji, defendants Nos.l and 3, 
appeared in person. 

Reference was oiade to Act III of 1874, s. 8 : Hippolite v. Stuart (1): 
Peters v. Manuk (2); Sanger v. Sanger (3). 

JUDGMENT. 

Februry 14. Farran, J. The defendant Goolbai was entitled 
to a life-interest in certain Government promissory notes under an 
[351] indenture of the lObh April, 1676. The income to which she was 
entitled, was settled on her to her sole and separata use without power 
of anticipation. The promissory notes, in pursuance of the provisions of 
the indenture, were lodged in the Bank of Bombay ; and the trustees of 
the indenture, who are defendants in this suit, bad executed an authority 
in her favour under which she drew the interest as it accrued due. 

On the 15th December. 1879, the plaintiff lent a sum of Rs. 500 to 
Goolbai and hei husband, and the former charged her interest in the 
trust notes with the repayment of the same with interest at the rate of 
15 per cent, per ann?m, The plaintiff subsequently advanced a further 
sum of Rs. 100 to Goolbai and her husband, which with interest was also 
charged upon Goolbai’s interest in the said notes. The present suit is 
brought by the plaintiff to enforce these charges against Goolbai’s 
interest in the notes, and to obtain a decree against her and her husband, 
the defendant Rastomji Dossabboy, for the amount now due 

The question for determination is. whether the above charges, having 
regard bo the fact that Goolbai's interest in the notes is settled to her sola 
and separate use without power of anticipation, and that she was a 
married women when she purported to create them, are vabd and binding. 
The answer to it depends upon the proper construction to be put on s. 8 of 
the Married Woman's Property Act, III of 1874. The plaintiff relies upon 
the cases of Peters v. Manuk (2) and Hippolite v. Stuart (1), The latter 
authority which is founded upon the earlier one, is in point: and, sitting 
as a Judge of original jurisdiction, I feel bound to follow it, as I am not 
prepared to say that it has been incorrectly decided. I must leave it to 
an appellate Bench to dissent from it, if they consider the decision one 
which ought not to be acted upon. 

The extreme importance of the question and the wide-reaching con¬ 
sequences of my decision justify me, I consider, in expressing the doubt I 
entertain as to whether the section has been correctly interpreted. 
Section 12 of the English Married Woman’s Property Act of 1'870 
provides that a husband shall not be [352] answerable for a wife’s 
ante-nuptial debts; but that t'le wife shall be liable to be sued, and ber 
separate property shall be liable to satisfy such debts as if she had con¬ 
tinued unmarried. In other words, as far as ante-nuptial debts are concerned 
the creditor's position shall not be affected by tbe woman’s marriage. Upon 
this it was decided in Sanger v. Sanger (3), that the statute applied as 
well to property settled upon the woman for her separate use without 
power of anticipatioo or alienation, as to her property generally. Mani¬ 
festly, this must be so. Over property so settled an unmarried woman 
has as absolute control as over her other property ; and, as her marriage 
is to have no effect upon her ante-nuptial engagements, it does not affect 
the creditor's rights against any of her property, whether settled to 
her separate use without power of anticipation or not. To the extent 
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(1) 12 C. 522. 


(9) 13 B.L.R. 383. 
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of the engagements, which she has entered into, she has, in effect, 
before marriage disposed of her separate property. Section 9 of the 
Indian Act, III oi 1874, is to the same effect, and should, no doubt, 
be similarly construed. That construction, however, does not neces¬ 
sarily involve the construction which the Calcutta High Court has 
placed upon s. 8. According to English law, a testator or donor cannot 
give property absolutely, and at the same time imoose a restriction on the 
legatee’s or donee’s power of disposing of it or alienating it; but upon that 
law. Courts of Equity engrafted an exception for the protection of married 
woman from their husband’s influence, which enabled a relation or friend 
to make an absolutely secure provision for a married woman, or a woman 
likely to marry, in whom he was interested. That exception gave effect 
to the expressed intention of a donor bo restrain the donee during her 
marriage from alienating or anticipating the benefits of his bounty. The 
donee became iacaoable of alienating or anticinatiog the income, not 
because she was a married woman, but because the law gave effect to the 
intention of the donor while she was such. 

The object of the Legislature in passing Act X of 1686 and Act III 
of 1874 was to assimilate the position of a married woman to that of 
an unmarried one, as far as regards her dealings with her own property. 
Section 4 of the forme*', [353j combined with s. 7 of the latter Act, enables 
women married since the 1st of January, 1866, to possess and to sue and 
be sued in respect of such property as though they were uumarried. 
These sections do not, however, deal with their capacity to contract. 
Section 8 deals with that capacity, and applies to women married as well 
before as after the Isb of January, 1866, and provides that such women 
can contract as though they were unmarried at the date of the contract, 
but that on such contracts they will be liable only to the extent of their 
separate estate. If the law allowed property to be settled on an unmarrie^i 
woman without power of anticipation, a person dealing with her could 
not obtain a charge upon such property, not because she was a woman, 
but because the donor gave her property subject to that condition; and 
the law, ex hijpothesi, enabled him to do so. In the case ot a married 
woman, the law does allow property to be so settled, and the married 
woman is unable to charge it, not because she is a married woman, 
but because a condition against anticipation or alienation is validly 
attached to the property itself. It is like the pension of a military officer, 
only that his inability to charge arises from the will of the Legislature 
and not the expressed wish of the settlor—Lwcas v. Harris (1). To enact, 
or to declare by enactment, that a person can enter into a contract with 
a married woman, and that she shall be liable upon such contract to the 
extent of her senarate property as if she were unmarried at the data of 
such contract, does not seem necessarily to give her the power of coutract- 
ing with reference to property, which, by reason of the condition imposed 
upon it by the settlor, she is unable to deal with, and not by reason of 
any restraint, which her coverture imposes upon herself. If she were 
unmarried at the date of the contract, and then possessed property validly 
settled to her separate use, without power of anticipation, she could 
not contract with reference to such property : but the law ordains that, 
in such a case, she cannot, when unmarried, possess property subject to 
such a condition. How. it may fairly be asked, can a person contract 
with a married woman with refe rence to property over which she has no 

{]) L. R. 18 Q. B. Div, 127. 
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control, or on the faith that her [354] obligation will be discharged out 
of such property ? The nature of the property itself would seem to 
forbid it. 

The limited intention expressed in the preamble to the Act seems to 
support the result to which the above chain of reasoning would lead ; 
and the improbability of the Legislature effecting such an Important 
change in the law, without express words indicative of their intention to 
do so, points in the same direction. Section 10 of the Transfer of Pro¬ 
perty Act, IV of 1882, which provides that property may be transferred 
to a woman, so that she shall not have power to charge the same or any 
interest tbereinMuring her marriage, is didioult to reconcile with a con¬ 
struction of s. 8 of the Married Woman’s Property Act, III of 1874, which, 
in effect, declares that, with reference to such property, a feme covert can 
contract as though she were a feme sole. The present case is an instance 
of a married woman being deprived of the provision intended to insure 
her, at all events from want, by her complying apparently too readily with 
her husband’s wishes. That husband has become insolvent. The doubt¬ 
ful nature of the security I suppose justifies the lender in obtaining 15 
per cent, interest from the lady. The loan has hitherto practically absorb¬ 
ed the whole of her maintenance in paying interest. The result of this 
decree will preclude her from ever freeing it from the result of her want 
of foresight. 

For the above reasons, I doubt whether I should not have arrived at 
a different conclusion to that which a critical examination of the wording 
of s. 8 of the Act has led the Calcutta High Court. The opinion of 
Pontifex, J., would have supported me in that conclusion. It is, how¬ 
ever, safer to defer to authority, which with reluctance I do in this 
ease. The wording of s. 8 is indisnutably susceptible of the meaning 
which that authority has declared to be the true meaning of the 
section. Had I thought otherwise, I should not have felt myself 
bound to follow it. Tbe defendant Rustomji Dossabhoy being relieved 
from his liability personally by tbe Insolvent Court, there will be no 
decree an against him. in his personal capacity, for the amount due on 
[355] the bond. There is a slight error in the manner in which 
the account annexed to tbe plaint is made up. On tbe 3rd 
June, 1885, the principal debt ought to have been reduced by about 
Bs. 55. The account must be re-calculated on tbe correct basis, and tbe 
exact amount of the principal due on the 3rd June, 1885, ascertained. 
For that amount, with interest thereon at tbe rate of 15 per cent, per 
aiinuhi till this day, there will be a decree with costs. The suit, apparently, 
having regard to the remedy sought against the trust estate, could not 
have been brought in the Small Cause Court. There will be interest on 
tbe decree at six per cent. Declare tbe defendant Goolbai’s interest 
under the Indenture of tbe 10th April, 1876, charged with the payment 
of tbe amount of this decree. Declare that, in default of payment of the 
amount of the decree within six months from this day, the plaintiff 
shall be at liberty to apply for a final decree for purchase and sale of the 
property so charged. 

Attorney for the plaintiff Mr. Mirza Hussein Khan. 

Defendants in person. 
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11 B. 385. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nanabhai Raridas. 


Moro Abaji, deceased, bv his Son and Heir, Atmaram 
Moreshwar Thakur {Original Defendant)^ Appellant v. 
Narayan Dhondbhat Pitre and another {Original Plaintiffs), 

Respondents.* [30bh September, 1886.] 


Bes judicata. 

In a suit by A., (he inantdar. against B., the khot of aoertain vtllago, it was 
decided that A. was the proprietor of the forest or waste lands attached to the 
village. 

Held, that this decision did not operate as res judicata between A. and B. 
so as to estop B. in a subsequent suit from setting up a proprietary title, as 
against A, to the cultivated lands in the village. 


These were cross special appeals from the decree of Dr. A. D. 
Pollen, Acting Assistant Judge of Rabnagiri, in cross appeals Nos. 344 
and 356 of 1874. 

[356] The plaintiffs alleged that the village of Kasarde was their inam 
village, granted to their ancestors by the Peishwa’s Government in A. D. 
177S ; that as inamdars, they were enabled to receive the revenues of the 
village; that the defendants, who were the Aifeois or farmers of revenue, 
had nob executed to them the annual kabulayats. nor paid over to them the 
revenues for the years 1869*70 and 1870-71. The plaintiffs, therefore, 
sued bo recover the revenues for those year's. 

The defendants pleaded {inter alia) that they were the vatandar khots 
and, as such, were proprietors of the village : that the plaintiffs, as 
inamdars, were not entitled to the Government assessment ; that such 
assessment was properly payable to the plaintiffs through them (the 
defendants) : that the plaintiffs had nevertheless, without authority, 
collected the revenues direct from the land during the years in dispute. 
They denied the plaintiffs' right bo recover anything in this suit. 

Both the lower Courts rejected the plaintiffs’ claim for the year 
1869*70 on the ground that they had collected the revenue for that year 
directly from the tenants, but they awarded the claim for the year 

1870*71. , , 

Against this decision the plaintiffs and the defendants preferred 

cross special appeals to the High Court, which, on the i4bh December, 
1883, remanded the case for the trial of the following among other 

^ “ Are the nlaintiffs. as inamdars or alienees of revenue of the village 

of Kasarde. in the relation to the khot of the same village, (defendant m 
the case), of a principal to an agent, or of a holder of quit-rent, or o 
seignorial dues to an owner subject bo payment of the same, but owner 
nevertheless of the lands on which such payments are due . 

Unon this issue the Acting Assistant Judge of Rabnagiri found that 
the plaintiffs, as inamdars, were alienees, not merely of the revenues, bub 
also of the lands of the village, and, as such, stood to the defendant, the 
khots of the village, in the relation of principal to agent. 


• Cross Special Appeals, Nos. 257 and 307 ol 1875. 
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[3573 The Aotlng Assistant Judge gave the following reasons for this 
finding :— 

“ The plaintiffs rely on the sanad (Ex. 97), the meaning of which has 
already been declared between the parties by the High Court in their 
judgnoent on cross appeals No?. 271 and 332 of 1880 (Ex. 265). In 
that judgment, Westropp, G. J., and Nanabhai Haridas, J., say ; ‘ It is clear, 

from the sanad granted by the Peishwa’s Government.that, so far 

as that Government could pass the soil of the village of Kasarde and its 
revenues by its grant, it did pass them to the Pitres, the ancestors of the 
plaintiffs, the parcels granted being the village of Kasarde in Tarf Kbare* 
patan in Taluka Vijiadurg, including both tbe svarnjya and moglai 

(shares of revenue), together with habshipati . kulbab, kulkarni . 

tbe present and future cesses, and the inam tizai, excluding the hakdars, 
inamdars and devasthans, (that is to say) the whole village, together 
with the water, grass, wood, stones, mines, and bidden treasures ”(1). 

“ In the face of the above decision the defendants’ argument, that the 
sanad was written in the usual form, and that the words used are not to 
be taken in their exact sense, cannot be admitted. He is conclusively 
bound by the above interpretation. 

“ In that suit the matter in issue was substantially the same as that 
uow before tbe Court. The subject of tbe suit was the right to the forest 
or jungle of the village ; and, in order to determine to whom that forest 
belonged, it was necessary to determine whether tbe plaintiffs were, as 
against tbe defendant, consrituted by their sanad proprietors oi the soil of 
the village. As shown above, that issue was found in favour of the 
plaintiffs. 

“ The defendant put forward in that suit the document on which ho 
now relies, and which he calls a sauad (Ex. 122), with regard to which 
their Lordships say : ‘ It contains nothing to show that the forest (or 
jungle) or the trees therein are vested in tbe defendant. It is uot properly 
a sanad, but a judicial settlement of a dispute as to khoti rights, in which 
neither the plaintiffs nor their ancestors were parties ’ 

" The defendant argues upon the contents of this document as well 
as the judgments (Exs. 136,137) that his proprietary right in tbe soil existed 
prior to the grant of the plaintiffs'sanad, and Ex. 206 is pointed out as 
showing that there was a kamavisdar or khot of the village in 1770 A.D., 
or eight years prior to the plaintiffs’ grant. A number of injunctions issued 
by the subhedar and other documents are also relied on as showing that the 
plaintiffs did not, and were not intended by the Peishwa’s Government to 
acquire any proprietary right in the village itself. All these facts and 
circumstances might, however, and ought to have been made ground of 
defence in the suit about the jungle rights, and must, therefore, be deemed 
to have been directly and substantially in issue in that suit. The defend¬ 
ant, therefore, cannot go behind tbe plaintiff's sanad, and say that the 
Peishwa’s Government bad no authority to grant to the plaintiffs’ ances¬ 
tors, proprietary rights in the village ; tbe question being res judicata.' 

[358] To this finding the defendant took objections under s. 567 of 
the Civil Procedure Code (Act XIV of 1882), and tbe principal question 
argued at the hearing of the appeal was whether the decision in the 
former suit, relating to the forest, operated as res judicata, so as to estop the 
defendants from contending that they, and not the plaintiffs, were the 
proprietors of the cultivated lands in the village in dispute. 
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'^on. na^o Sa.heb Vishvanath Narayan Mandlik, ior the defendants 

lappellants,.— This suit is on a different cause of action from the former 
In that suit the plaintiffs, sought to establish their right of ownership 
over the jungle astached to the village in question, and also claimed 
damages for cutting down certain trees in the jungle. In the present suit 
the questiion is whether the plaintiffs or defendants are proprietors of the 
cultivated area in the village. The decision as to the jungle cannot be 
conclusive as to the cultivated lands. Moreover, we had no opportunity 
to adduce evidence, in the former ease, as to our rights to the cultivated 
area. The causes of action are thus distinct—(?irdftar Manordas v 
Dayabhai Kalahhai (1); Nilo Ramchandra v. Gobind (2). 

]\Ia,nckskii JBhctnyiTsha,, for the respondents.—Though the causes of 
action are different, the legal relation between the parties is the same. 
The former decision is conclusive between them. By that decision the 
plaintiffs were adjudged owners of the whole village, including the cultivat¬ 
ed area as well as the forest or waste lands— Priestwawv. Thomas (3). 

JUDGMENTS. 

West, J.—The analysis, to which the evidence in this case has 
been subjected in the arguments before us, makes ib clear that the 
Assistant Judge was in error in calling Ex. 23 a statement of the plaintiffs. 
It is an account prepared by the defendants, and not prima, facie in any 
way binding on the plaintiffs. The statements of che plaintiff Mahadev 
(Exs. 18, 19) do show that the money was received by the plaintiffs direct 
from the raiyats of Kasarde in 1869-70. The reason given for this is that 
the defendants bad failed to give the kabulayat, which, as khots, they 
were [3S9j bound to give to the inayndars (plaintiffs), and the plaintiffs 
add that on getting the kabulayat from the Mamlatdar they refunded 
what they had received. The burden of proving that the plaintiffs had 
disturbed the quiet enjoyment of their rights by the defendants, rested on 
the latter. Their agent admits, however, that he received all they were 
entitled to, and thus the ground taken for relieving the defendants from 
paying the amount due for 1869'70 fails. They must pay that sum, 
determined as to the precise amount in the proper way, including Cex. gr.,) 
the deduction for ghi previously allowed by this Court. 

In the trial of the original suit in tho present case, the Subordinate 
Judge seems to have declined to go into the question of the respective 
proprietary or r/Hasf-proprietary rights of the parties. When the case came 
up to this Court in special appeal we sent It back to have the relations be¬ 
tween theplaintiffs as inamdars and the defendants as alleged khots precisely 
ascertained. The Assistant Judge has found that the defendants have acquir¬ 
ed, as against the plaintiffs, a right to deal directly with the actual cultiva¬ 
tors of Kasarde, which excludes the plaintiffs from such dealing, subject, 
however, to the passing, each year, of a A: z6itfa//ai or acknowledgment 
that the inamdars' dues for that year are to be collected and paid by the 
defendants. As to the ulterior rights of the parties, he has found that the 
plaintiffs are proprietors of the soil of the village, and the defendants only 
agents of the plaintiffs, though with a prescriptive right to the management 
and its attendant advantages. But in arriving at this conclusion the 
Assistant Judge has held that the decision of this Court in the 
case between the same parties (S. A. Nos. 271 and 332 of 1880(4)) as 


(3) 10 B. 24. 

(4) Printed Judgments for 1831, p> 276. 


(1) 8 B. 174. 

(3) L.R. DProb. Div. 70. 
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to the forest of Kasarde is a judgment binding on them in the present suit, 
so as to make the defendant’s efforts to prove any rights vested in him 
ineffectual. Now, no doubt, an adjudication or a material element of an 
adjudication between two parties is generally judicata between them as 
to the same question arising in a future litigation. Tne identity of the 
question, however, may be affected by a difference of the corpus or object 
of the litigation, and also by a differe ice of tbe alleged infriogamant of the 
[360] right {causa pctendi), as well as of the right {jus) alleged by the 
plaintiffs or of the persons or the character in which they take part in the 
litigation. Here it is alleged that the interpretation of tbe sanad of tbe 
plaintiffs, set forth in the prior judgmmt of this Court, was subject, as to 
the occupied and cultivated lands of ths village of Kasarde as they exist¬ 
ed at its date, to certain exceptions in favour of the kkots as previous 
proprietors or part proprietors of the cultivated lands which they would 
retain notwithstanding the grant, in general terms, of all the lands of the 
village. The difference of the law applicable to the forest as waste and 
to tbe cultivated lands constituted, they say, such a distinction that the 
decision in the prior case would not necessarily bind them in this. That 
judgment itself recognized the defendants as having rights in the cultivable 
land by making express provision for the conservation of so much of the 
forest as should ba necessary to supply their needs as land-holders. These 
arguments seam to be sound. Tbe question before this Court in the 
previous appeal concerned only tbe forest, though as appurtenant to the 
village of Kaserde. The defendants might have much to say and much 
evidence to produce as regards the village in its cultivated area which 
woull not apply to the wasta lauds or the forest. A distinction of rights 
is quite conceivable, and, in practice, grants have been construe 1 as con¬ 
ferring the soil of waste lands, but only the Government right to a rate or 
revenue from the lands already occupied and cultivated. We must, 
therefore, pronounce the Assistant Judge wrong in his application of the 
principle of res judicata as having shut out the defendants from proving 
rights in one area, because they could not prove them in another as 
against those of the plaintiffs, and remit the ease again to the District 
Court, that it may answer the following questions necessary for the 
right disposal of the cause :— 

(1) As a matter of law, could the defendants Iiold, and as a fact did 
they hold, rights at the date of tbe plaintiffs’ sanad of 1778 such as to 
reserve to them, the defendants, notwithstanding the terms of the sanad, 
any and what proprietary right or other right in derogation of tbe owner¬ 
ship apparently conferred by it on tbe plaintiffs with respect to the parts 
of Kasarde other than [361] the forestlands, and espeeially with respect 
to tbe culturable or actually cultivated lauds thereof, or any portion, and 
what portion thereof embraced in the present suit? 

(2) Have the defendants, subsequently to the grant in question, 
acquired any such rights as aforesaid ? 

(3) Have such rights, if any, been retained by the defendants down 
to the institution of the present suit ? 

(4) Do they to any, and to what, extent constitute an extinguish¬ 
ment or legal contradiction of the rights otherwise proved by the 
plaintiffs ? 

The finding on these issues is to be sent up within three months. 

Finding reversed and case remamled. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 
Mr. Justice Nanabhai Haridas. 


Jairam Ba.iabashet and another [Original Defendants), 
Appellant v. JOMA Kondia and OTHERS (Original Plaintiffs), 

Respondents.* [6tfa December, 1886.] 

Eivdu lav—Joint family—Mortgage by father—Decree subsequrnlly to father's death 
againsteldest son as heir of father—Minor sons not parties-Sale in execution of 
family iroperty other than that comprised in mortgage—Subsrqiient suif by mhior 
sons to teccver their shans—Minor sons when bound by decree against eldest son as 
heir of father. 

One Kondia mortgaged certaio land to B. and died, leaving four sods, viz., 
Bagbu and the three minor plaintiffs. Subsequently, B. brought a suit on the 
mortgage against Kondia by bis heir, Raghu, for the amount due, and obtained 
a decree, whereby it was ordered that the amount should be recovered from the 
mortgaged property, aod, if that proved insufficient, from the other estate of 
the deceased. The minor sons were not made parties to that euit, nor was 
Raghu sued as representing the joint family. In execution of the decree, B. 
attached and sold the whole of the joint-family property, the certificate of sale 
showing that the right, title, and interest of Kondia, deceased, by his heir Raghu, 
was attached and sold and conveyed to the purchaser. 

The three minor sons subsequently brought this suit to recover soma of the 
property, contending that their shares were not bound by the sale. 

[362] Held {on the authority of Lall Sahoo v. Maharajah 

Luehmeessur {Vj, and reversing the lower Court’s decree), that the property in 
question having bern declared liable for the debt incurred by the father, the 
intention was that the estate, in its entirety, should be sold. The minor sons 
were, therefore, bound by the sale, unless they could prove that the father’s 
debt bad been incurred foe an immoral and improper purpose. 

The case was, accordingly, sent back for trial of an issue upon that point, 
with a direction that the burden of proof should lie upon the plainbiSs. 

[F., 20 B. 338 (344); Appr., 12 B. 101 (103) : R.. 21 B. 135=1 Bom. L,R. 627; D.. 
12 B. 18 (22); 3 Bom. L.R. 97 (99).] 

This was a second appeal from a decision of H. J. Parsons, Disfcricb 
Judge of Thana. 

One Kondia Bhoir had, in his life-time, contracted a debt, and as 
security had mortgaged certain land to the appellant No. 2. At his death, 
Kondia left four sons, viz., one Raghu and three minor respondents. 
The appellant No. 2 subsequently brought a suit on his mortgage to 
recover the amount due. He brought this suit against Kondia, deceased, 
by bis heir. Raghu. He did not join, as parties, the other three sons, 
the present respondents, nor did he sue Raghu as representing the 
joint family, but simply as heir of Kondia. He obtained a decree, in 
which it was ordered that the amount in the suit should be recovered 
from the mortgaged property, and, if that proved insufficient, from the 
other estate of the deceased defendant. In execution, be attached and 
sold the whole of the joint-family property, which was purchased by the 
appellant No. 1. the certificate of sale showing that the righ^ title, and 
interest of the above defendant, Kondia. deceased, by his heir, Raghu, was 
attached and sold and conveyed to the appellant No. 1. 


• Second Appeal, No. 230 of 1384, 
II) 6 I.A. 233. 
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Tbe tbroe minor sons, represented by their mother anl guardian, now 
sued to obtain a declaration of title to, and possession of, the property 
alleged to have been their ancestral property, which had baen sold in 
execution of the decree obtained against their brother, Raghu. 

The defendants alleged that the debt for which the property had bean 
sold, was contracted by the father of the plaintiffs as bead ofthe undivided 
family and for proper purposes, and contended tliat the plaintiffs were 
bound by the sale. 

[363] The Subordinate Judge of Bhiwindi, who tried the suit, allowed 
the plaintiffs’ claim with costs. 

The defendants appealed to the District Judge, who confirmed the 
lower Courts’ decree, and rejected tho appeal with costs. 

The defendants appealed to the High Court. 

Mahadev Bhaskar Chaubal, for the apnellant.—The Privy Council 
decision in the case of Nancmi Babuasin v. Modhun Mohun (1) has finally 
decided that the purchaser, in such a case as the present, Is to be regarded 
as having bought the entire estate. Raghu was sued as heir of his father, 
and reoresented bis minor brothers the plaintiffs. 

Mahadeo Chimnaji Apte, for the respondents.—The decree, in 
execution of which the property was sold, was upon a mortgage, and, so 
far as tbe property comprised in the mortgage is concerned, the sile may be 
good. Tbe property now in question, however, was not comprised in the 
mortgage. The present plaintiffs, being minors, wore not represented by 
their brother, Raghu, who alone was sued as the heir of Kondia. His 
interest only should be held bound. Tne sons’ interest in family property, 
which has nob been aliened or mortgaged by the father, cannot be sold in 
execution of a decree obtained by a creditor of the father, unless they have 
been parties to the suit. See West and Buhler’s Hindu Liw, pp. 619, 636. 
In order that the share of an undivided co-parcener may be affected by a 
decree, he must be a party to the suit. Here tbe eldest brother alone was 
sued, and his interest alone can pass by the sale, even though the debt was 
for family purposes— MartUi Narayan v. Lilachand (2); Kisansing v. 
Moreshwar (3) : Dascjaradhi v. Joddumoni (4) ; Mahadaji Vithal v. 
Sadashio (5). 
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JUDGMENT. 

Sargent, C. J. ;—In this case one Kondia had contracted a debt to 
tbe appellant No. 2, and mortgaged a piece of land to him as a security 
for the same. After Kondia’s death, appellant No. 2 brought a suit 
against “ Kondia, deceased, by his heir Raghu,” at [364] which time the 
present plaintiffs, the brothers of Raghu, were minors. By the decree in that 
suit the plaintiff was declared to be entitled to recover tbe debt from tbe 
mortgaged land, and, in the event of its being insufficient, out of the estate 
of the defendant. In execution of this decree a part of the family property 
(other than the mortgaged property) was put up for sale and purchased by 
the defendant. The Judge held that, as the appellant No. 2 had not sued 
Kondia in his life-time, nor had sued Raghu as manager and representing 
the family, only Raghu’s share passed to the defendant under his purchase. 

In Bissessur Lall Sakoo v. Maharajah Luchiiessur (6). the debt sued 
on bad been contracted by the deceased father, and tbe eldest son had been 
sued alone as heir of his father, as in the present case, and the Court held 


(1) 13 I.A. 1 = 13 C. 21. (2) 6B. 564. 

(5) Printed Judgments for 1378, p. 283. 



(3) 7 B. 91. 

(6) 6 I.A. 233. 


(4) 5 M. 193. 
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that under the circumstances it must be assumed that the defendant had 
been s«ea as a representative of the family, and after referring to Ishan 
Ghunder Muter v.Buk&hAliSmdagur{l)^nA The General Manager of 
ifte Haj Durbhunga v. Maharajah Goomar Bamaput Sing (2) expressed 
the opinion that, in execution proceedings, the Court would look at the 
substance of the proceedings in determining what was sold. In the case 
in Marshall’s reports. Sir B. Peacock says : " If the parties who went 

to that auction had referred to the decree, they would have found that the 
debt for which the sale was to take place was nob the widow’s, bub of the 
father Jugmohun’s, and that the property bo be sold under the decree was 
not the widow’s, bub Jugmohun’s. because Jugmohun was really the debtor, 
and the widow was sued merely in her representative character.” The Privy 
Council would appear to have illustrated this principle in Mussamut Nanomi 
Babuasin v. Modhun Mohun (3), where Deendyal’s case (4) is explained 
and distinguished. There the debt was the father's debt, and the father 
alone was sued ; and the Privy Council held that “ where the facts are such 
that the auction-purchaser has bargained and paid for the entirety, he m iv 
defend his title upon any ground which would have justifiad a sale if the 
sons had been [363] brought in to oppose the execution proceedings.” 
Pater on in the judgment they say: The auction-purchaser must have 
supposed he was purchasing the entirety, and that the members of the 
family, who were not parties to the proceeding, can only be allowed to prove 
that the debt did not justify the sale.” 

Applying the principle to the facts of the present case, we think 
that, without undue refining, it is impossible to distinguish between them 
and chose in Bissessur Ball v. Maharajah Luchinesseur (5). Thedobt was 
incurred by the father—the property in question had been declared 
liable for the debt, as in Bissessur Bail Sahoo v. Maharajah Buchmees- 
sur (5)—the deceased father had been made a party by bis son and heir— 
which are the identical circumstances relied on in the case before the 
Privy Council. Here, moreover, the only other members of the family were 
minors, which strengthens the conclusion that Raghu was sued as fully 
representing Kondia. Looking, therefore, at the substance of the execution 
proceedings, the proper conclusion, we think, is that the estate iu its 
entirety was intended to be sold. We must, therefore, reverse the decree, 
and send the case back for a fresh decision after a finding has been recorded 
the following issue:—“ Was the debt iucurred for an immoral and 


on 


improper purpose ?” The omis of proof as to which lies on the plaintiffs. 
Costs of this appeal to follow the result. 

Decree reversed and case remanded. 


(1) Marsh. Rep. 614. 
(4) 4 I.A. ^47- 


(2) 14 M. I. A. 605. 
(5) 0 LA. 2.33. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, KL, Chief Justice, and Ifr. Justice 

Nanabhai Haridas. 


Dinkar Sadashiv (Original Plaintiff), Appellant v. Bhikaji 
Sadashiv (Original Defendant), Respondent^ [25bh Jauuary, 1887,J 

Adverse fossession—Joint fami/y—Possession by one member of family—Neglect by 

plaintiff to lake possfssion of his share notwithstanding nqiust that he would ao 

so — Limitation. 

The plaiotifi and the defendant were brothers and members of an undivided 
family. The plaintiff was in Government service, and bad been for a long time 
[366] absent from his native place on duty, the family property remaining 
under the managementof the defendant. In 1863, the defendant wrote to the 
plaintiff, requesting him to return and manage bis share of the property, or to 
employ some one tomanage it for him. Nothing, however, was done by the plaint¬ 
iff in the matter, and the defendant continued in posses.<iioD. In 18S-2, the 
plaintiff sued the defendant for partition. The defendant pleaded that the suit 
was barred, contending that he had beeu in adverse possersion from the date of 
the letter. The Court of first instance awarded the plaintiff’s claim. The defend¬ 
ant appealed ; and the lower appellate Court reversed the lower Court’s decree, 
bolding that the suit was barred. On appeal by the plaintiff to tbe High Court,— 

Held, that the suit was not barred Tbe above-mentioned letter of the defend¬ 
ant showed that, up to the date on which it was written, tbe defendant bad not 
been in possession of the property “ as his own property to the exclusion of the 
plaintiff,” and tbe mere circumstance that, subsequently to the date of the letter, 
the plaintiff had not participated in the profits, would not in the absence of 
other evidence, justify the inlereoce that tbe plaiutiff was then excluded. 

[F.. 4 Ind. Gas. 298»5 L. B. R. 112 ; Appr.. 22 B. 259 (-261/.] 

This was a second appeal from a decision of G. Jacob, Acting 
Assistant Judge of Batnagiri. 

The plaintiff sued for partition of certain ancestral property alleged 
to be in the possession of bis brother, the defendant. The plaintiff was 
in Government service, and had been for a long time absent from bis 
native place, and in his absence the defendant managed the whole 
property. In 1863, or 1875, as alleged by tbe defendant and the plaintiff, 
respectively, the defendant wrote the letter, referred bo in the judgment, to 
the plaintiff, requesting him to return and manage his owe share of the 
property, or to employ some person to manage it for him. It did nob 
appear, however, that the plaintiff bad taken any steps in the matter, or 
that any further correspondence had [lassed between the brothers. The 
plaintiff brought tbe present suit in 1882. 

Tbe defendant contended that he and the plaintiff bad been separated 
for upwards of twelve years, that his possession of the property had been 
adverse to the plaintiff, and that the suit was barred. 

Tbe Subordinate Judge of Dapoli was of opinion that tbe plaintiff's 
claim was not barred, and decreed in his favour. 

The defendant appealed to tbe Assistant Judge, who reversed the 
lower Court’s decree. 

The plaintiff preferred a second appeal to the High Court. 

[367] Daji Abaji Khare, for tbe appellant.—Tbe plaintiff, being in 
Government employment, was obliged bo leave bis native place and entrust 
tbe property to the m anagement of his brother. The possession of the 

• Second Appeal, No. 727 of 18S1, 
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JUDGMENT. 

Sargent, C. J.—The defendaot No. 1 wrote the letter (Ex. No. 83) 
in 1863 to the plaintiff in the following terms : “ Yoii say, as to 
the fields, you will cultivate the fields of your own share. I reply : 
Gome and do so. I write this, because it is the season for colleotiog 
grass and twigs, and some one might take them away. Thinkioe of this 
you should take in to your own management your own share. Now I am 
not to blame. I have written this, and you may tell any one to manage 
your share.” This letter is of considerable importance in determining 
whether tbe plaintiff’s claim is barred, whether under Act XIV of 1859 
or the subsequent Acts, as it shows conclusively that, at any rate 
up to the date of that letter—whether it was written in 1863 or 1875 
it matters nob—the possession by defendant No. 1 has not been "as his 
own property to the exclusion of plaintiff”—'Oe Nilo Ramachandra y, 
Oovindil). After that letter was written it would require something more 
[368] than the more circamstance that the plaintiff, who hal independent 
means of support as a Government employe and lived apart from tbe 
village, had not continued to participate in tbe profits of the field to 
justify the inference that the plaintiff had, subsequently bo the writing of 
the letter, been excluded, and there is no evidence of that nature. 

We must, therefore, reverse the decree of the Assistant Judge, and 
send the case back for a decision on the merits. Esspondent to pay tbe 
appellant his costs here. Costs in the Court below to depend on 
the result. 

Decree reversed. 


property by the defendant was nob adverse to the plaintiff, as there had 
been no separation between them. To operate as a bar, the defendant 
must have had possession of tbe propertv, as his own, to tbe exclusion of 
the plaintiff— Nilo Bamchandra v. Govind (1). The letter of the 
defendant, without any further act, would not effect a separation. 

Mahadev Ohimnaji Apte, for the defendant. —The plaintiff clearly had 
knowledge of his exclusion from the property. By his letter the defendant 
expressly intimated that from that time he and the plaintiff would cease to 
be joint, and the separation mast be held to have then takan place. More 
than twelve years elapsed between that date and the date of the plaintiff’s 
suit, which is, therefore, barred. The plaintiff has not, in any way, 
participated tn the profits of the estate, which has been in tbe possession 
of tbe defendant, and it is, therefore, for the plaintiff to show that his 
exclusion was not known to him— Obhoy Churn v. Govind Chunder (2). 


(3) 9 0. 937. 


(1) 10 B. 24. 
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11 B. S68. 1887 

APPELLATE CIVIL. Ja^27. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Nanabhai AppbL- 

Haridas. LATE 

- Civil. 

Khanderav Rayajirav (Original Plaintiff), Appellant v. .. 

Ganesh Sb.as>tri (Original Defendant), Respondent.’^ 

[27bh JaDuary, 1887.] 


Cerlifieale of ndministmtiort wider Regulation VIJIof 1827, «. 7—floWer of such certifi¬ 
cate a transferee of decree within the meaning of s. 232 o/ the Civil Procedure Code 
(Act XIV of 18:^2 )—Right of such person to execute decree. 

A bolder oi a certifioate of admioistratioD granted under a. 7 ol Reg. 

VIII of 1627 is a transferee by law of a decree obtained by the deceased, within 

the meaning of s. 232 of the Civil Procedure Code (Act XIVof 1882), and is com¬ 
petent to apply for execution of sucb a decree. 

[Appr., IN.L.R. 49 (61).] 

This was a second appeal from a decision of W. H. Crowe, District 
Judge of Satara. 

The plaintiff, claiming to be a representative of one Kamaljabai, 
presented an application for the execution of a decree obtained by Kamal¬ 
jabai against the defendant. Along with bis application the plaintiff 
presented an administration certificate granted to him under Beg 
VIII of 1827. 

The defendant opposed the application ; bub the Subordinate Judge 
of Wai, to whom the application was presented, overruled the defendant’s 
opposition, and ordered execution to issue. 

[389] From this order the defendant appealed, and the District Judge 
revei'sed the order of the lower Court with the following remarks :_* 

“ The appellant in this case opposed an application for execution 
preferred by the present respondent, on the ground that the land, referred to 
in the decree, had been resumed by the Government, and that the 
plaintiff could not represent the decree-holder, Kamaljabai. The plaintiff 
produced before the lower Court a certificate of administration under Reg. 
VIIX of 1827 granted by the District Court. Such a certificate 
does nob, in the opinion of the Court, entitla the holder thereof to execute 
a decree passed in favour of a deceased person, esoecially when his legal 
relationship to the deceased person is denied. Section 232 of the Civil 
Procedure Code (Act XIV of 1882) contemplates the execution of a decree 
on the application of a transferee, either by assignment in writing or by 
operation of law. Now there is no evidence before the Court bo show 
that the plaintiff is such a transferee * « * # 

The plaintiff appealed to the High Court. 

Maneksha Jehangirsha, for the appellant:—It is a matter of indiffer¬ 
ence whether the heir recognized is the right or wrong heir to whom the 
letters ot adrninistration are granted. A certificate of heirship, though not 
evidence of title, is good against a third person—.46aji Gopal v. Ramchan- 
dra Chimnaji il). He can sue in respect of the estate of the deceased 
person, and such a right continues as long as the letters of administration 
are m force. The effect of the grant of the certificate is to suable the 


• Second Appeal No. 331 of 1804. 

(1) Printed Judgments for 1884, p. 149. 
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1887 bolder thereof to collect debts and to receive property of the deceased. 
Jan. 27. Section 4 of Act V of 1881 provides that the whole of the estate vests in 
— the administrator. The administrator has the same right as the deceased. 
Appel- Hq therefore, apply for execution of the decree. Section 365 read 
LATE with s. 647 of the Civil Procedure Code (Act XIV of 1882) applies to this 
Civil, case. 

— Pandurang Shridhar Pathak :—The plaintiff is not a transferee, 

11 B. 368. by law, of a decree within the meaning of s. 232 of the [370] 
Code of Civil Procedure (Act XIV of 1882), and be cannot apply 
for execution of the decree. The certificate gives him no right beyond 
administration of the estate, and would not include the power to execute 
a decree. Section 7 of Eeg. VIII of 1827 says that, as heir, the 
holder of a certificate can apply. The plaintiff is not the heir. The lower 
Court having exercised its discretion, its finding should not be disturbed. 

JUDGMENT. 

Sargent, C.eT.—The applicant for execution in this case bad had a 
certificate of administration granted him under Eeg. VIII of 1827, 
which, by s. 7 of the Begulation, enabled him “ to do all acts competent to 
a legal administrator,’' amongst which the most important one is the getting 
in the outstandings of the deceased, including judgment-debts. By s. 232 
of tba Code of Civil Procedure (Act XIV of 1882) the transferee, by law, of 
a decree may apply for its execution, and we think that the holder of the 
certificate of administration having the power to do all acts necessary to 
get in the estate, which would comprise the executing decrees obtained by 
the deceased, is a transferee of such decrees within the contemplation of 
the above section. 

Wo must, therefore, discharge the order of the Court below, and direct 
the District Judge to proceed to dispose of the appellant’s darkhast on the 
merits. Appellant’s cost of appeal to follow the result. 

II B. 370 (F.B.). 

FULL BENCH. 

Before Sir Charles Sargent, Kl., Chief J-ustice, Mr. Justice Nanabhai 

Haridas and Mr. Justice Birdtoood. 

Bankat Hargovind {Plaintiff) v. Narayan Vaman 
DevbhANKAR [Defendant)* list February, 1887.] 

Jurisdiction—Malicious prosecution—Suit against a manilatdar lor malicious ^prosecu¬ 
tion, undertaken by him at the indance of his siipcrtor officer, to clear his character 
— Subordinate judge compfltnl to try sxteh suit. 

The defendant, who w»s a mamlatdar. wae required by bis superior officer 
to clear his character from certain charges of bribery which had been brought 
against him in an anonymous letter, and he accordingly prosecuted the plaintiHs, 
whom he suspected of having written the letter. 

[3711 The plaintiffs were convicted and sentenced by a Magistrate ; ttut, on 
appeal, were acquitted by the Sessions Judge. 

The nlaintifis thereupon brought this suit in a Subordinate Judge’s Court to 
recover damages from the defendant for malioioua prosecution. The juri.=idiotion 
of the dubordioate Judge to try the suit being questiooed, he referred the case 
to the High Court. __ 


* Civil Reference, No. 23 of 1866. 
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Held, that the Subordinate Judge bad jurisdiction to try the suit* The 
defeodant was sued in his individual, and not in bis ofdsial oapaoity ; and the 
faot that be was a mamlatdar when he prosecuted the plaintiffs, could not affoo*) 
the oharaoter in which he was sued. 

[Appr., 12 B. 359(362).] 

This was a reference by Rav Saheb Sitanafch G. Ajinkya, Subordinate 
Judge of Bhadgaon, under s. 13 of Act X of 1876, through the District 
Judge of Khandesb. 

Suit for malicious prosecution. The defendant was a mamlatdar at 
Cbalisgaon, in the Ebandesh District, and had been called upon by his 
superior officer to clear his charaoter from certain charges of bribery 
contained in an anonymous letter which bad been sent to that officer. He 
accordingly had prosecuted the plaintiffs, whom be suspected to be the 
authors of the letter, and they were convicted by a Magistrate. On apoeal, 
however, the Magistrate’s dsctsion was reversed, and they were acquitted 
by the Sessions Judge of Khandesb,who was of opinion that the evidence 
did not warrant the conviction. 

The plaintiffs thereupon brought this suit against the defendant, in 
the Subordinate Judge’s Court at Bhadgaon, to recover damages for 
malicious prosecution. The defendant having challenged the iurisdiccion 
of the Subordinate Judge, he referred the case, under s. 13 of Act X of 
1876, to the High Court. 

Pandurang Balibhadra, (Acting Government Pleader), for the defend¬ 
ant :—The mamlatdar cannot be sue! in the Subordinate Judge’s Court. 
The proper tribunal for such a suit is the Court of the District Judge. 
The Mamlatdar having prosecuted the plaintiffs at the instaDC3 and express 
order of bis superior, must be considered to have acted in his official 
capacity—Aforo Vishvanath v. Bal Nath (1). 

JUDGMENT. 

Sargent, C.J. :—The present suit is brought against the de¬ 
fendant to recover damages for malicious prosecution, and it [372] 
is in bis individual, and not bis official, character in which he is sought 
to be made liable. The fact that the defendant was mamlatdar of 
Cbalisgaon when he prosecuted the plaintiff, cannot affect the character 
in which he is sued iu the present action, which simply raises the question 
whether the defendant is personally liable for proceeding with that prosecu¬ 
tion. The Subordinate Judge should, therefore, proceed with the case. 


1887 

Fejb. 1 . 

Full 

Benob. 

11 B. 370 
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(1) Printed Judgments for 1694, p. 212. 

243 



1887 

Feb. )0. 

REVi- 

SIONAL 

Oeiminal. 
11 B. 872. 


11 Bom. 373 Indian decisions, new series [Yol. 

11B. 872. 

REVISIONAL CRIMINAL. 

Before Mr. Justice West and Mr. Justice Birdioood. 


Queen-Empress V. Namdev Satvaji.* 

[10th February, 1887.] 

Cl intinal Procedure Code {Act X of 188'2), ss. 209, 210— Discharge of accused —Magis¬ 
trate bound to commit token prima fftoie case is made out against accused. 

Under S8. 209 and 210 of the Criminal Procedure Code (Act X of 1882) a 
Magistrate bolding a preliminary inquiry ought to commit the aooused to the 
Court of Session when the evidence is enough to put the party on hie trial, and 
such a case obviously arises when credible rvitoesses m)ke statements which, if 
believed, would sustain a oonviotion. 

[P., 148 P.L.R. 1903 : R., 35 B. 163=12 Bom. L. R. 923 = 11 Or. L. J. 692 = 8 Ind. 
Cas. 631; 24 A.W.N. 5 (6); 9 Bom. L. R. 225 (226) = 5 Cr. L. J. 213 ; 6 O.L.J. 
760 (762) = 12 0.W.N. 117 = 6 Cr L.J. 406; 11 Cr. L. J. 18 = 4 Ind. Cas. 612 
» lOP.R. 1909 Ct.=155 P. L. R. 1909 = 32 P.W.R. 1909, (Or.) ; 14 P.R. 
1908 = 30 P.W.R. 1908 Cr. = 8Ct. L.J. 263 ; 14 Or. L. W. 529 = 21 Ind. Cas. 129 
= 14 M.L.T. 200.] 


This was an application, under the revisional criminal jurigdiction of 
the High Court, for the revision of an order of discharge made under 
s. 209 of the Criminal Procedure Code (Act X of 1882) by Rav Bahadur 
Narayan B., Magistrate. (First Class), of Sholapur. 

The accused was charged with having set fire to the complainant's 
crops on the 28th March, 1886. 

At the rrelimioary inquiry held by the First Class Magistrate of 
Sholapur, two of the witnesses for the prosecution deposed to having seen 
the accused committing the offence. The third witness stated that he 
had seen the accused running away from the complainant’s field soon after 
the crops bad been set on fire. 

The Magistrate discharged the accused, under s. 209 of the Criminal 
Procedure Code (Act X of 1882), for the following reasons : — 

[373] “'That the compUinants' crop was burnt, is established by the 
evidence of the witnesses for the prosecution and the report of the panch 
and the police report. The only difficult point for determination 

in this case is—who set fire to the crop? 

“ There are three witnesses on behalf of the complainant; but their 
statement, that thev recognised the accused in the darkness of night from 
a good distance, cannot be at once believed. Further, the inquiry shows 
that the accused, Namdev, was single-handed, and yet the three witnesses, 
who are able-bodied men. were unable to apprehend him. This also 
throws some doubt on the veracity of the evidence of these witnesses. I. 
therefore, do not think it safe to commit the accused to the Court of Session 

The complainant applied to the Sessions Judge of Sholapur for a 
revision of the aforesaid order of discharge ; but he declined to mtarfere. 

Thereupon the present application was made to the High Court, under 
s 430 of the Criminal Procedure Code (Act X of 1882), on the grounds 
that there was sufficient evidence in the case to justify the committal of 
the accused to the Sessions Court, and that a failure of justice bad been 
occasioned by the Magistrate’s having discharged the accused without any 


• Criminal Review No. 312 of 1886. 
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valid reason for distrusting the witnesses for the prosecution. The Hich 
Court sent for the record and proceedings in this case, and issued a notice 
to the accused to show cause why the order of discharge should not be sot 
aside, and he be committed to the Sessions Court for trial. ^ 

Shamrav Vithal, for the complainant. 

Ganpat Sadashiv Rav, for the accused, 

JUDGMENT. 

West, J.—In the present case three persons deposed to having seen 
the accused setting fire to the complainant’s crop, or immediately after¬ 
wards. It is not alleged that tihese witnesses are of infamous character, 
nor does it appear that any evidence was adduced, tending to show 
that they could not possibly have spoken the truth. The accused was 
the brother of the police patel ; and owing, as the Magistrate says, to the 
patel's desire to get the [374] matter arranged, there was a delay of 
nearly a month before the case was brought before the higher authorities. 
In the case of The Queen v. Kishto Doha (l), it is said that proper inquiries 
must be made before a Magistrate commits an accused for trial, and when 
the law prescribes a preliminary inquiry, it intends of course that the in¬ 
quiry should be a serious one. But, as the case just referred to shows, an 
accused'ought to be committed when there is a prima-facie case substan¬ 
tiated against him by the testimony of credible witnesses. According to 
the English law, a commibraeot ought to be made whenever one or two 
credible witnesses give evidence showing that the accused has perpetrated 
an indictable offence (see Hale’s Pleas of the Crown, II, 121 ; Hawkins' 
Pleas of the Crown, Ch. XVI; Cox v. Coleridije (2)). And the sort of 
prima/acze case that warrants a committal, is defined by Stat. 11 and 
12 Vic.. Ch. 42, s. 25, as one “ that is sufficient to put the party upon his 
trial for an indictable offence. ” According to our Criminal Procedure 
Code, ss. 209 and 210, the Magistrate is bo commit, or nob, as there are 
or are not, in bis opinion, “ sufficient grounds for cotmuitbiog. ” What 
aie sufficient grounds for committing ” is nob in any way defined, but 
it is manifest that they are not identical with grounds for convicting, 
since, taken in that sense, the provisions would enable the Magistrate 
virtually to supersede the Court of Sessions to which the cogot/iance of the 
case for actual trial belongs. The true principle anpears to be that 
expressed in the Eoglish statute. The Magistrate ought to commit when 
the evidence is enough to put the party on his trial, and such a case 
obviously arises when credible witnesses make statements which, if believed, 
would sustain a conviction. The weighing of their testimony with regal'd 
to improbabilities and apparent discrepancies is more properly a function 
of the Court having jurisdiction to try the ease. Here there was manifestly 
a prima-facie case, such that the Magistrate ought to have committed the 
accused for trial. And we direct that he be committed accordingly by 
the District Magistrate or by such Magistrate subordinate to him to whom 
he may refer the case for that purpose. 

Order of discharge set aside. 


(1) 14 W.R.Ct.R. 16. 
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[375] RE VISIONAL CRIMINAL. 

Before Mr. Justice West and Mr. Justice Birdwood, 


In the matter op the petition op Maha Daji Sadashiv 

Tilak.* [loth February, 1837.] 

Criminal Procedure Code {Act X of 1882), ss. 133, iSlSlagistrate’s duty to take 
evidence under s, 137. 

Under s. 137 of the Criminal Procedure Code (Aot X of 188-2), a Magistrate 
is bound to take evidence aa a basis for the order be has to make. 

Where a Magistrate bad. without, taking any evidence, ordered a privy to be 
removed, and it appeared that in so doing he had acted solely on bis own 
opinion that the privy was a nuisance. 

Held, that be acted illegally and ultra tites. 

This was an application, under s. 439 of the Criminal Procedure 
Code {Act X of 1882). for revision of an order made under s. 137 of the 
Code, by Mr. Drew, the Sub-Divisional Magistrate of Panvel. 

The District Magistrate of Kolaba issued a notice under s. 133 of the 
Criminal Procedure Code, requiring the applicant to remove a privy which 
be bad built on his own land, or to appear before Mr. Drew, the Sub- 
Divisional Magistrate, and show cause why the privy should not be 
ordered to be removed. 

The applicant appeared before Mr. Drew to show cause; but the 
Magistrate, instead of taking any evidence, merely went to inspect the 
place, and, acting on his own opinion that the privy was a nuisance, 
ordered it to be removed. The District Magistrate confirmed this order. 

Thereupon the present application was made to the High Court for a 
revision of the aforesaid order. The High Court call for the record and 
proceedings of this case. 

Ma?zeksha Jckangirsha, for the applicant. 

Pandurang Balibhadra (Acting Government Pleader), for the Crown. 


JUDGMENT. 

West, J. :—The applicant received notice from the District Magistrate 
remove’a privv built on his own land, or to sbow cause against the order 
>fore Mr. Drew*, a Sub-Divisional Magistrate of the District. He appeared 
show cause, and [376] thereupon it became the duty of the Magistrate, 
ider s 137 of the Code of Criminal Procedure, to take evidence as a basis 
r the order be was to make. Mr. Drew went to inspect the place, but 
, did not take evidence. His proceedings consequently show only his own 
union that the structure was a nuisance. They do not show, by 
ridence, that the privy was an unlawful obstruction or nuisance to a 
ay, channel, or public place. But, unless there was such a case for 
terference. the Magistrate had not authority to issue the order, or to 
iforce it. It cannot be inferred, from the mere order of an inferior Court 
■ an adminiatrativa authority, that all the condit.oDS of its 
ere satisfied, and here the proceedings show rather that they 
.tisfied. When a statute, too. directs anything to be done n a P^^icidar 
that " includes in itself a negative, viz., that it shall not be dona 
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otherwise" (Plowdeo. 206) ; Morgan v. Leech{l). The order made by 
Mr. Drew does nob satisfy the requisite conditions: the confirming order of 
the Disbriot Magistrate was simply otiose. We accordingly reverse them. 

Order reversed. 
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Before Mr. Justice West and Mr. Justice Birdwood. 


Queen-Empress v. Mangesh Jivaji.* [lOth February, 1887.] 

Penal Code {Act XLV of 18601, ss. 50'i, 507. 511 —Orimhial inlimidation—Attempl 
(0 commit ano^tnce* 

The acoused seat a fabricated petition to the Elevenue Commissioner. S. D., 
coQtaioiug a threat that if a oartiio forc'St officor not removed elsewhere, he 
would be killed. The accused was charged with t he offence of crimioal inlimida* 
tioQ uoder s 507 of the Indian Penal Code (XLV of 1^60). The Sessions Judge 
found that the Commissioner bad neither official nor personal interest in the 
forest officer. Ho» therefore, acquitted the accused of the ofienoe of criminal in* 
timidauon^ but oonvicted bim of an attempt to commit the offence punishable 
under 9 507, and sentenocd bim to four months' simple imprisonment. 

Held, revarsiug the coDvictio i and sentence, that as the person to whom the 
petition was adiressed, wa^ not interested in the person threatened, the aot 
intended and done by tbo accused did not amount to tbe offence of criminal 
intimidation within the meaning of s. 503 of tbe Indian Penal Code. 

[377] Per West, J.*-^'^Tho offence of criminal intimidation, as deffned, seems 
to roquiro both a parson ti be tbretteoed ani another in whom be is specially 
interested Then there muse be the intent to cause alarm to the former by a 
threat to bim of injury to tbe latter. The intent itself might be complete, 
though it could ao6 bo effected. But the existence of the iDtere9t seems essen* 
tial to tbe offence, as also and equally to tbe attempt at the offence, since other* 
wise the attempt would be to do something not constituting an offence.'* 

Per Birdwood. J.—'* No criminal liability can be inoucred, under tbe Indian 
Penal Code, by ^.n attempt t'ldoan aot, which, if done, would not be an offence 
ugainsc the Code. In the present casi. therefore, if the accused was not guilty 
of committing criminal intimidation, because the act intended and done by him 
lacked an ingredieot of that offence, he could not be guilty an attempt at that 
offence.*' 

£R., 9 C.P.L R. 14 (17).] 

This was an appeal from the convicoion and sentence recorded by 
E. M. H. FulboD, Sessions Judge of Belgauro. 

Tbe accused was charged with the offence of criminal intimidation 
under the following circumstances. The accused had been for some 
time ecnployad as a clerk in the Forest Department, but was dismissed by 
the Divisional Forest Officer. Mr. MacGregor, for niglecb of duty. Ho 
applied to be reinstated, bub Mr. MacGregor refused. Thereupon 
the accused fabricated a petition, purporting to be written by the 
inhabitants of certain villages, and sent it by post to the Revenue 
Commissioner, Southern Division. The netition coQtained, among other 
things, a threat that, unle?s Mr. MacGregor were transferred to some 
other district, he would be killed. The Revenue Cmmissioner, finding on 
inquiry that the accused was the author of the petition, directed criminal 

• Crimioal Appeal No. 2 of 18S7- 
(1) 2 M.I.A. 428 (435). 
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a cbarga under s. 507 of the 


proceedings to be instituted against him on 
Penal Code (XLV of 1860). 

The Sessions Judge of Belgaum, who tried the accused with the 
aid of assessors, convicted him, under s. 511 of the Indian Penal 
-<ode, of an attempt to cooamit the offence of criminal intimidation, and 


11 B. 376. 
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CRIMINaIj, sentenced him to four months’ simple imprisonment. The following 
extract from his judgment shows the reasons for the conviction :— 

It does not appear to me to be oroved that the Commissioner has 
either personal or official interest in Mr. MacGregor. Whether be knows 
him personally or not, the evidence does not show. As regards ofQoial 
interest, it docs not appear that Mr. MacGregor [37J3i3 subordinate to 
the Commissioner; and though, as chief executive officer of the province, 
the latter doubtless watches the working of the various departments of the 
public service, it can hardly be said, I think, that he has any particular 
interest in the heads of departments not sei ving under his orders. It is 
very possible that he does feel a personal interest in Mr. MacGregor’s 
welfare ; but as there is no evidence on the point, I cannot, in a cx'iminal 
trial, assume the existence of any such feeling. I think, then, the petitioner 
cannot be convicted of criminal intimidation ; but I consider that he may 
be convicted of attempting to intimidate criminally. He must have 
intended to produce some effect by bis threat, and, therefore, evidently 
believed that the Commissioner was sufficiently interested in Mr. 
MacGregor to be alarmed by the threac. The notes to s. 511 in Mayne’s 
edition of the Penal Code and illustration (6) show that an attempt to 
commit an offence is punishable in India, even though the perpetration 
of that offence was an impossibility {Reg v. Ga^sidy) (H. If. then, the 
accused is the person who sent the petition, he ought bo be convicted of 

an offence under ss. 509 and 511 of the Indian Penal Code; and though 

be has only been charged under the former section, he can legally be 
convicted of an attempt having regard to s. 238 of the Criminal Procedure 
Code. ” 

Against this conviction and sentence the accused appealed to the 
High Court. 

Vasudev Gopal Bhandarkar, for the accused. 

Pandurang Balibhadra, (Accing Government Pleader), for the Crown. 


JUDGMENT. 

West, J. —The prisoner fabricated a letter purporting to be written 
by the inhabitants of certain villages, and sent it by post to the Commis¬ 
sioner of the Soutliern Division. Such is the finding of facts. The letter 
contained a threat that, unless Mr. MacGregor, a Divisional Forest 
OfiQoer, were removed elsewhere, ho would be killed. There is no suggestion 
that this threat was intended to reach Mr. MacGregor’s ear, and so cause 
him alarm, or constrain him to any act or omission. It is found that 
the Commissioner, Southern Division, was not so interested in Mr. 
[379] MacGregor that a threat against the latter was likely to have an 
effect on the feelings or conduct of the former. Indeed, there is nothing 
to indicate that the one bad any interest in the o'ihec bsyond that of one 
human being in another. The Sessions Judge has, accordingly, held that 
though the material elameats of the offence defined in s. 503 of the 
Indian Penal Code (Act XLV of 1860) exist in the present case, yet, as 
the requisite personal interest was wanting, the offence was not and 


(1) 4B.H.C.R.0r.Ca. 17. 
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could not; be committed. But the prisoner, he finds, intended to commit 
the offence; and his intention having been frustrated only by tbenatural 
impossibility of effecting his purpose, be has convicted him of an attempt 
to commit tbe offence punishable under s. 507, and he sentenced him 
accordingly. 

It may be a fine distinction that separates an attempt, such as the 
one in tbe present case, from an attempt according to the illustration (6) 
to 3. 511 of tbe Indian Penal Code (Act XLV of 1860) ; but still, we 
think, the distinction exists. In the illustration, the act completed so far 
as the accused could complete it, and constituting, if completed, tbe 
principal offence, is supposed to be frustrated by the accidental circum¬ 
stance of there being nothing at tbe moment in a pocket, where ordinarily 
something would be found. If it were the normal condition of a pocket 
to be enapr.y, the LegisLiture could hardly be supposed to have intended 
to guard against an endeavour which could not be conceived as injurious. 
In the present case, the attempt as found by the Sessions Court, as 
distinguished from the complete offence, rests on tbe impossibility of 
frightening the Commissioner, Southern Division, by the threat against 
Mr. MacGregor. Now. this relation of no special interest was a perma¬ 
nent and essential relation. It was not variable from day to day, much 
less was it a relation of an interest generally existing, but accidentally 
absent on tbe present occasion. The attempt could not succeed for a 
reason which would operate against any attempt, however often repeated. 
There might, indeed, be an intent to cause alarm ; but the person 
addressed being always and essentially insusceptible of the particular 
alarm purposed, there was nothing for the penal law to guard either in 
the species or the instance. The offence of criminal intimidatioi), as 
defined, seems to require in [380] such a case as the present, both a 
person to be threatened and another in whom he is specially interested. 
Then there must be tbe intent to cause alarm to the former by a threat 
to him of injury to the latter. The intent itself might be complete, 
though it could not be effected : see Reu- v. Goodhall (1), but the exist¬ 
ence of the interest seems essential to the offence, but also and equally 
tO' tbe attempt at the offence, since otherwise the attempt would be at 
something not constituting the offence. The accused has been acquitted 
of tbe principal offence, on the ground of there being no special interest, 
and the absence of that interest equally prevented, we think, the perpe¬ 
tration of an attempt, as the oflence-itself was impossible, and not through 
any mere accident. 

The offence, in any case, was of the most trivial character. The 
threat could hardly have caused alarm, even to Mr. MacGregor himself. 

We reverse tbe conviction and sentence for tbe reasons given. 


Birdwood, J.—I concur with Mr. Justice West. No doubt, an 
attempt, within the meaning of s. 511 of the Indian Penal Code (Act 
XLV of I860), is possible, even when tbe offence attempted cannot be 
committed ; as when a person, intending to pick another person’s pocket, 
thrusts his hand into the pocket, but finds it empty. That such an act 
would amount to a criminal attempt, appears from the illustratFoos tc 
8.511. But in doing such an act. the offender’s intention is to commit 
a complete offence, and his act only falls short on the offence by reason 
u circumstance which has prevented the completion oi 

the offence. In the present case, it cannot be said that the accused 
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intended to do mwe than he actually did. Heinteoted to send a fabricated 

Commissioner, containing a threat directed against 
Mr. MacGregor. And that intention,—assuming the facts to be as found by 
the bessions Judge,—he carried out completely. If. therefore, he commit- 

nT 3 T»,TXT.-r o®®*ice at all, he committed the offence which he intended to 

URIMINAL. ymmit not an attempt, bub the offence attempted. The Sessions 
11 B 376. has, however, found that the offence attempted was not, as a 

committed, because the person to whom 
L381J the petition was sent by the accused was nob himself threatened, 
and was nob interested” in the person threatened. It appears, therefore, 
that the act intended and done by the acoused lacked an essential element 
of the offence of committing criminal intimidation as defined in s. 503 of 
the Indian Penal Code (Act XLV of 1860). Buc it does not follow that 
tM accused could still be legally convicted of an attempt to commit that 
offence. Ibis possible to attempt to commit an impossible theft, and so 
offend against the Code, because theft is itself an offence against the Code, 
and may, therefore, be attempted within the meaning of the Code. But no 
criminal liability can be incurred under the Code by an attempt to do an 
act, which, if done, would not be an offence against the Code. In the 
present case, therefore, if the accused was not guilty of committing 
criminal intimidation, because the act intended and dooe by him lacked 
an ingredient of that offence, he could not be guilty of the attempt of which 
he has been convicted. Tbe conviction and sentence must, therefore, be 
reversed. 

Conviction and sentence reversed. 


11 B. 361. 

ORIGINAL CIVIL. 
Before Mr. Justice Farran. 


Eavji Vinayakrav Jaggannath Shankarsett iPlainti^) V. 
Lakshmibai, widow of Vinayakrav Jaggannath Shankarsett 

{Defendant).* [l^th February, 1887.J 

Adoption^ Adoption among Brahmans—Daivadyiya caste—Adoption by untonsured 
widow—Ceremonies essential to adoption—Effect of conflicling opinions among 
Shastris as to validity of adoption—Estoppel—Adopting widow estopped from deny- 
ir.g validity of adoption—Evidence—Custom of caste—Opinion of caste expressed at 
meeting—Inheritance- Effect oi adoption ~ Inheritance of adopted son—Widow 
divested of estate—Conditional adoption—Agreement at time of adoption affecting 
rights of adopted son. 

The defendant's husband, V.. died intestate in 1873, leavioR bis widow (the de¬ 
fendant), and a son. B., him surviving. A posthumous son. R., was subsequently 
born to him, who died an infant aged four months. B. died in July, 1877, aged 
seven years. The plaintiff alleged that on tbe 18th April, 1878. the defendant 
adopted him ss the heir of her husband V., and on tbe same date made an agreement 
[382] with his (the plaintiff's) natural father, whereby be was deprived of the 
immediate rights in the estate of the said V., to which he became entitled by 
reason of bis adoption. The agreement was in the following terms 

“ Memorandum of the agreement made this I8th day of April in the Christian 
year 1878 between Balkrishna Ganoba, of Bombay, Hindu inhabitant, of the one 
pan, and Lakshmibai, widow of Vinayakrav Jaggannath Shankarsett, also of 
Bombay. Hindu inhabitant, of the other part. Whereas the said Vinayakrav 
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Jdggaonatbji Shaokarsett died intestate at Bomba; on or about the 5th day o( 
Ootober^ 1873, leaviog him eutviviDg the said Lakehmibai as hie only iwidow, 
a son named Bhowanisbankat alias Billa Saheb, who was boto during bis life- 
time, and another eon, named R\y S^beb, wh*> wa> born after bis death, as his 
only heirs and lethal representatives him surviving* And whereas the said Bav 
Sabeb died while he was an infant, and the said Bhowaoishankar died at the age 
of seven, leaving the said Lakshmibai, his mother, as his only heir and legal 
representative him surviving ; and whereas the said Laksbmibai, widow, is desirous 
of adopting a son as heir to her said husband, and has requested the said BaU 
krisbaa Ganob^ to allow her to adopt one of bis sons, named SiCar Balkrishna, 
who has now attained the age of eleven years, on the ternas and conditions herein'* 
after mentioned, which the said Balkrishna Ganoba has agreed to do. Now these 
presents witness that, in pursuance oi the said agreement and in consideration of 
the premises, the said Balkrishna Ganobafaas agreed to give, and the said Laksb- 
mtbai has agreed to aooept, in adoption the said Sitaram Balkrisbna, on the ex¬ 
press terms and conditions following, that is to say : — 

L That the said Lakshmibai, widow, shall have during her lifetime, both 
before and after the said Sitacam Balkrishna has attained his majority, absolute 
power and control ovut the whole of the immoveable and moveable property, 
estate, and eSects so inherited by her as the heir and surviving legal personal re¬ 
presentative of Bbowanisbankac Vinayakrav, as aforesaid, and shall be at liberty 
to deal with and manage the same according to her own absolute discretion as 
she may, in the exercise of such discretion, deem most advanlageous to the estate. 

II. The said Laksbmibai, widosv, shall and will during her life provide the 
said Sitaram Biikrisbna with lodging, food, olothe«, medical attendance, and all 
other necessaries; and will generally maintain and educate him at her own expeoee 
in a manner suitable to the position of his family, and will g^t him married and 
perform the usuil ceremonies on bi^ mirriage at hoc own expense as aforesaid in 
a manner auitsble to the position anl respectability of the said family, 

III. Th it after the death dtbisail L vk>bmiba^ wil) v, the said Sit4ram 
Balkcisbna, his heirs and legal representatives will be entitled.to inherit for bis 
and their own absolute use and benefit all the moveable and immoveable pro¬ 
perty, estate, and effects of which the said Lakshmibai, widow, shall be possessed 
at the time of her death. 

IV. That the terms and conditions soecified anl contained in ols. I aod II 
and III of this agrooment shall hive fail eSeot aod bs considered as valid aod 
operative in every respect, any provision of law or the Hindu Sbastra to the con* 
trary notwithstanding.'' 

[383] The pUiotiS alleged that since Us bti attained mijority be had always 
repudiated the validity of the a^reiment affecting his rights in any way. 

The plaintiff also alleged thit on the Dxssxra day of 1633 the defendant 
assembled her friends aod relatives, and, in view of the approaching majority of 
the plaintiff, which be attained on the I4tb December, 1383, ennounoed her 
intenrioD of malting over to him all the estate of her doceascl husband, V. ; and 
that she thereupon renounced aod waived all the benefits which she h%d tried 
to retain for herself by the agreement of the 18tb 4pril. 1676, and expressed her 
intention to devote herself to a religious life. The pUintiS complained that, 
recently, the defendant bad begun to interfere in the managemoot of the estate, 
and that she had alleged that the plaintiff's aioption was invalid on the ground 
that her (the defendant’s) head bad not been shaved at the time of tbo adoption, 
and bad threatened that she would pmcced to adopt a son aod ruin the plaintiff. 
He prayed for a declaration that he was the validly adopted son of, and entitled 
to the property which formerly belonged to, V., and that the defendant was only 
entitled to maintenance ; that the agreement of the 16tb April, 1676, was invalid ; 
or, in any event, that the defendant had given to the plaintiff all rights to which 
she mighc have been entitled under the said agreement, &o« 

The defendant admitted that she had performed certain ceremonies which she 
intended to be an adoption of the plaintiff as son of V. ; but she alleged that at 
the time of ths said adoption she had not, nor had she since, undergone tonsure ; 
and that according to the custom of the Daivadnya community, to which she 
and the plaintiff belonged, a widow could not adopt until her head had undergone 
tonsure. She also stated that the majority of her caste had declared the said 
adoption to be invalid, and she submitted tbo question, as to its validity, to 
the Court, With regard to the agreement of the 18tb April, 1S78, she contended 
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that if the adoptioa was valid» the plaiatifi was boaod by the terms aod oondi* 
tio.ifi contained therein, as she would not, except upon those terms and condi¬ 
tions, have adopted him. She further contended that on the death of her hus¬ 
band, V., his SODS, B. and R., become entitled to his estate, and that upon the 
death of B,, who was the survivor of the said two sons, she suooaeded to the 
estate as heiress to B, 

Beldf that the adoption of the plaiotiS was a valid adoption. From the evi¬ 
dence it appeared that the requisite religious ceremonies bad been performed. 
Before the defendant took pact in them. Skastris ware consulted as to whether 
the defendant while uotoosured could properly do so, and on making certain 
expiatory gifts she was proQouooed competent. Under such circumstances the 
Court could not hold her to be incompetent. Even If other iSAiefris were of 
a different opinion, a Civil Court could not^’decide between conflictiog opinions 
upon such a question of ecclesiastical etiquette. 

If an adoption be performed with all requisite rites,with the assistance of priests, 
and in accordance with the opioions of Shastris, the Court will uphold it, even 
against the opinions of other Sh^strii expressing or entertaining contrary views. 

[SSi"} Queere —whether an adoption is valid among Brahmans without the 
performance of the essential religions ceremonies, 

Eeldt also, that the defendant was estopped from denying the validity of the 
plaintiff's adoption. She has taken the plaintiff in adoption, brought him up 
and married him as the adopted sod of her husband, and had put herself forward 
as his mol her. She could not now, when the plaintiff might have lost all rights 
in his natural family, assert that she bad not validly adopted him. 

For the purpose of proving that by the custom and in the opiniou of the Daivad- 
nya caste an adoption by an uotoosured widow was invalid, evidence was ten¬ 
dered to the following effect :—(l) that there bad been many instances of adoption 
in the caste, and in every such case the adopting mother had undergone tonsure, 
and that there bad been no iQ<ifcance the other way ; (2) that the caste was divided 
in opinion as to the validity of the adoption, b it that at a meeting of the oaste it 
was declared by a large majority that the adoption was invalid. The Court refui^ed 
to allow suob evidence to be called, holding tbit it would merely prove what the 
Court, in the absence of evidence to the contrary, would assume to be the case, 
vie., that the widowsof the caste usually or invariably followed the dictates of the 
Hindu ceremonial or religious law, which ordains that widows shall shave their 
beads, and that it would prove nothing more; and with regard to the opioion 
of the caste, that such opinion, even if expressed by a majority at a caste meet¬ 
ing, as it would not of course be binding upon the Court, ought not to affect its 
judgment. 


Held, also [following Jamnabai v. Raichund (1)1, that the defendaot by 
adopting tbe plaintiff divested herself of the estate of V. to which she bad succeed¬ 
ed on tbe death of B., and that tbe plaintiff upon his adoption became entitled 
to the property. 

Held^ that the effect of tbe agreement of tbe 18tb April, 1878, was to give tbe 
defendant the beneficial ownership of tbe estate for her life, with the largest pos¬ 
sible discretionary powers of managemenc, subject to the duty of maintaining 
and educating tbe plaintiff. 

Held, algo [following Chitko v. Janki (2)), that the agreement was valid and 
binding on tbe plaintiff, and that the defendant had not waived the benefits to 
which she was entitled under its provisions. 

tF., 27 M. 577 (F.B.) = 14 M.L.J.310; 5C.W.N.20: 3 Ind. Gas. 378; Appl., 8 
Bom. L.R. 346(350); Appr.. 16 M. 486 = 2 M L. J. 114 ; R.. 30 A. 549 = 6 AX.J. 
568 = 28 A.W.N. 231 = 4 M.L.T. 385; 12 B. 638 (645) ; 22 B. 590(694); 23 B. 
327 (333) ; 24 B. 218 (224) ; 37 B. 251 = 14 Bom. L. R. 1109 = 17 lod. Gas. 741; 18 
M, 145=5 M.L.J. 144 ; 4 Bom. Ij.R.963'; 11 O.P.L.R. 49 (52).] 


Suit by an adopted son against his adoptive mother. 

The plaint stated that the defendant's husband, Vinayakrav Jaggan- 
oath Shankarsett, was the only son of one Jaggannath Shankarsett, who 
died in July, 1865, having by his will appointed bis said son his sole 


(2) 11 B.H.O.R. 199. 


(1) 7 B. 225. 
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eseoutor and residuary devisee and legabee. Probabe of bis will was 
granted on the 4th October, 1865. 

The said Vinayakrav Jaggannath died in October, 1873, intestate 
without having fully administered the estate of his father, [383] 
and leaving his widow (the defendant), a son, Bhowanishankar, 
and a posthumous son, Bavji, him surviving. Bavji died an infant aged 
five months, nob having been tonsured or married, on the 1st November, 
1874. 

Bhowanishankar died on the 28bh July, 1877, aged seven years. 

The plaint further alleged that on the 18bh April, 1878, the de¬ 
fendant adopted the plaintiff as heir to the said Vinayakrav Jaggannath 
Sbankarsett, and made an agreement with the natural father of the 
plaintiff, of the same date, whereby the defendant and the plaintiff’s 
said father affected to deprive the plaintiff of the rights in the estate of 
the said Vinayakrav Jaggannath Sbankarsett, to which, he (the plaintiff) 
became entitled by reason of his adoption. The agreement was as 
follows :— 

" Maoiorandum of agreement made this 18tb day of April in the 
Chrisbain year 1878, between Balkrishna Ganoba, of Bombay, Hindu 
inhabitant, of the one part, and Lakshnaibat, widow of Vinayakrav 
Jaggannath Sbankarsett, also of Bombay. Hindu inhabitant, of the other 
part. Whereas the said Vinayakrav Jaggannathji Snankarsett died 
intestate at Bombay on or about the 5th day of October. 1873, leaving 
him surviving the said Lakshmibai, as his only widow, a son named 
Bhowanishankar alias Balia Saheb, who was born during his lifetime, 
and another son, named Rav Saheb, who was born after his death, as his 
only heirs and legal rupresantabives him surviving ; and whereas the said 
Rav Saheb died while he was an infant, and the said Bhowanishankar 
died at the age of seven, leaving the said Lakshmibai. his mother, as his 
only heir and legal personal representative him surviving ; and whereas 
the said Lakshmibai, widow, is d-^sirous of adopting a son as heir to her 
said husband, and has requested the said Balkrishna Ganoba to allow her 
to adopt one of bis sons, named Sitaram Balkrishna, who has now 
attained the age of eleven years, on the terms and conditions herein¬ 
after mentionel, which the said Balkrishna Ganoba has agreed to do. 
Now these presents witness, that, in pursuance of the said agreement, and 
in consideration of the premises, rhe said Balkrishna Ganoba has agreed 
to give, and the said Lakshmibai [386] has agreed to accept in adoption 
the said Sitaram Balkrishna on the express terms and conditions follow¬ 
ing, that is to say :— 

I. That the said Lakshmibai, widow, shall have during her life¬ 
time, both before and after the said Sitaram Balkrishna has attained his 
majority, absolute power and control over the whole of the immoveable 
and moveable property, estate, and effects so inherited by her as the 
heir and surviving legal personal representative of Bhowanishankar 
Vinayakrav, as aforesaid, and shall be at liberty to de<al with and manage 
the same according to her own absolute discration, as she may, in the 
exercise of such discretion, deem most advantageous to the estate, 

said Lakshmibai. widow, shall and will during her life provide 
the said Sitaram Balkrishna with lodging, food, clothes, medical attend¬ 
ance, and all other necessaries; and will gener.illy inaintaio and educate 
him at her own expense in a ni i.nnor suitable to tho position of his family, 
and will get him married ..u 1 perform the usual ceremonies on his 
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marriage at ]ier own expease, as aforesaid, in a manner suitable to the 
position and respectability of the said family. 

“ III. That after the death of the said Lakshmibai, widow, the said 
Sitaram Balkrisbaa, his heirs, and legal rapresentativas will be entitled to 
inherit for his and their own absoluta use and benefit all the moveable 
and immoveable property, estate, and effects of which the said Lakshmibai, 
widow, shall be possessed at the tim3 of her death. 

“ IV. That the terms and conditions specified and contained in els. I 
and II and III of this agreement shall have full effect, and be considered 
as valid and operative in every respect, any provision of law or the Hindu 
Shastra to the contrary notwithstanding.” 

The plaintiff allege! that since he had attained majority he had always 
repudiated the validity of this agreemsntas affecting his rights in any way. 

On the 21st April, 1879, the plaintiff obtained letters of administration 
de bonis non, with the will annexed, to the estate of the said Vinayakrav 
Jaggannath Shaokarsett. 

[387] The plaint also alleged that on the Hassara day of 1833 the 
defendant assembled her friends and relatives, and, in view of the approach¬ 
ing majority of the plaintiff, which be attained on the 14th December, 
1883, announced her intention of making over to him all the estate of 
her deceased husband. Vinayakrav Jaggannath Sbankarsett ; and she 
thereupon renounced and waived all the benefits which she had tried to 
retain for lierself by the above-mentioned agreement of the ISth April, 
1878 : and she banded over to the plaintiff and his wife the keys of various 
chests and ciioboirds, and exorejsed her determination to devote herself 
to a religious life. She also r.^qaested the father-in-law of the plaintiff, 
oneGinpatrav Moroba, and one Babaji Kashinath to act as managers of 
the estate on behalf of the plaintiff until be became competent to do so for 


himself. 

The plaintiff complained that recently the defendant bad begun 
to interfere in the management of the estate, and to waste the same at 
the instigation of her spiritual adviser, and that she had alleged that the 
plaintiff’s adoption was invalid, on the ground that her (the defendant sj 
head was not shaved on the occasion of the adoption ; and had threatened 
that she would proceed to adopt a son, and ruin the plaintiff. 

The plaintiff prayed that it might be declared that be was the validly 
adopted sen of, ani entirlod to the prooerby which formerly belonged to, 
the said Vinayakrav Jaggannath Sbankarsett, and that the defendant was 
only entitled to a suitable maiateuauce ; that the agreement of the 1°''“ 
April, 1878, might be declared bo be invalid, and nob binding plaint¬ 

iff ; or, in any event, that the defendant had given to plaintiff all rights 
to which she might have been entitled unde' the slid agreement, &3. 

In her written statement, the defendant contended that, o" the death 
of her husband, Vinayakrav Jaggannath Shaoka-sstt. his sons, Bhowani- 
sbankar and Ravji. became entitled to his estate, and that ^ 

of Bhowanishankar, who was the survivor of the said two sons, the defend 

aot succosded to tbo estjits BiB bis h 0 ir 0 ss. iqlk 

As to the alleged adaption, the defenlaot 
Aoril 1878 she performed certain ceremonies which she 1388J intenaen 

to be au adoption of the plaintiff as son of the said Vinayakrav 

nat'h Sh^nkfr'e;: but ^she alleged that at the time of said adoptmn 

she bad not, nor had she since undergone tonsure; and 

the usages and customs of the Daivadnya community, to which she 
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the plaintiff belonged, a widow could nob adopt until her dead had under¬ 
gone tonsure. She further stated that the said adoption had been declared 
to be invalid by the majority of her caste, and she submitted to the Court 
whether the adoption was not invalid. 

As to the agreement of the 18th April. 1878. the defendant contended 
that, if the adoption was valid, the agreement was binding oo tbe plaintiff, 
who h id be m adopted upon the terms and conditions contained in the said 
agreement. She alleged that she would not have adopted the plaintiff 
unless upon the said terms and conditions. 

The defendant denied the various allegations of fact contained in 
tbe plaint. 

Tbe following issues were raised at tbe hearing :_ 

1. Whether the adoption of the plaintiff was a valid adoption by the 
custom of the Daivadnya caste or by Hindu Liw. 

2 . Whether the agreement, diced the 14th April, 1878, is valid and 

binding on tbe plaintiff. 

3. Whether the plaintiff has ratified the said agreement, if tbe same 
were not originally binding upon him. 

4. Whe:her the defendant waived all benefits, to which she was 
entitled under the said agreement. 

5. Whether, if so, there was any consideration for such waiver. 

6. Wne-.her the plaintiff is entitiei bo the relief prayed in para. 7 
of the prayer of the plaint (i. e., to have a receiver of the property 
appoioted. an! to restrain the defeudict from dealing with it) upon any 
ground properly arising uoon tbe pleadings iu this suit. 

7. Whether the plaintiff upon the said adoption (if valid) became 
entitled to the projerSy to waich the defendant succeeded upon the death 
of Bhowanishankar. 

[389] 8. Whether the defendant is not estopped from disputing the 
vahdifcy of the said adoption. 

9. Whether tlio plaintiff is entitled to anv, and what, relief in this 

suit. 


Maepherson (Acting Advocate-General), Inverarity and Tclann, f 
the plaintiff. 

Lang and Russell, for the defendant. 

Telang. The first question which arises is whether the adoptic 
was valid. The yac/tm of the adoption is admitted, and the non-tonsui 
18 admitted. We say the adoption was good. No ceremonies are asset 
tial among this caste in Bombay. More gift and acceptance are suflBcieD 
irto/ ^ Buhler, p. 922. As to tonsure, see West and Biihler, pp. 99i 
iua4, At most, tbe omission of tonsure is a religious objection. N 
defect ID mere ceremonial will deprive adoption of its legal effect. Th 
effect of formal giving and acciptanee cannot be done away with, becaus 
the spiritual benefit conferred is small—West and Buhler n 1141 
Mayne’s Hindu Law. paras. 136, 138. 

defendant is estopped from disputing the validit 
M theplaintitf 3 adoption—Socfasfijy ^oreskvar Ghate v. Bari Moreshva 
(1); \yest and Buhler. pp. 1097. 1098 ; Mavne’s Hindu Law. part 

it cannot be disputei 

whether, I 

virtue of the adoption (,f valid), the plaintiff became entitled bo 
(1) U B.fl.C R. 190. “ 
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loo/ property to which the defendaot had succeeded as heir of Bhowanishankar* 
Feb^ 14, The question is prafcioally decided by authority. The affect of the adoption 
OfiiriN AT same whether the defendant has succeeded to the estate as heir 

to her son or to her husband —Mussumat Bhoobum Moyee Debia v. Bam- 
Civil, kishore Acharj Chowdhry il). A mother’s own act divests her estate— 
11 B~381 Vellanki Venkata Krishnarowv. Venkata Rama Lahshmi Narsayy a 

(2). The widow's estate is divested on adoption —Jamnabai v. Baychand 
t390] Nahalchand (3); West and Buhler, pp. 986. 1178; Bamaswami 
Aiyan v. Vencataramaiyan i^)\Pudma Ooomari Debi v. The Court of 
Ward (5); Mayne’s Hindu Law, paras. 170, 178 ; Puddo Eumaree Debi 
v.Kishore Acharjee (6). 

As to the effect of the agreement of the I8th April, 1878: Chitko 
BaghunathRajodiksk v. Jankiil ); Ramastoami Aiyanv. Vancataramaiyan 
(4) ; Lakshmana Bau v. Lakshmi Ammal (8) West and Biihler.pp. 187,1102, 
1117 ; Vinayak Narayan Jog v. Gobindrav Chintaman Jog (9) j West and 
Biibler, p. 1107. As to acquiescence and assent: Balkrishna Trimhak 
Tendulkar v. Sayjir6ai(10): Badhabai v. Damodar Krishnarav Hingneill). 
Where a son is adopted, the status of a son is created. As a legal 
result, he takes the father’s property. Here the rights of a son are 
curtailed by an agreement. No agreement can do this, but the agreement 
of the son himself —Balkrishna Trimbak Tendulkar v. Savitribai (10). A 
general rule of law cannot be abrogated by a private agreement —Jn re 
Wilcock’s Settlement (12). 

The fifth issue raises the question, whether the defendant received any 
consideration for waiving her rights. No consideration was necessary. 
It was the case of a gift, not a contract. It was a completed relinquishment. 
The estate has since been managed in behalf of the plaintiff. 

Lang, for the defendant.—As to the agreement, the Court is bound by 
Chitko Baghunath Rajadiksh v. Janki (7). The plaintiff was adopted 
on the conditions of the agreement, and he cannot now repudiate them. 

As to the adoption, we ccctend it was nob valid. The mere fact 
the plaintiff has been treated as an adopted son cannot validate it. 

[391] The defendant could not ratify an invalid adoption, cor is she 
estopped from disputing it. He was either validly adopted, or he was 
nob. We say the defendant being untonsured, could not adopt, just as 
an unchaste widow cannot adopt: West and Biibler, p. 998; Sayamalal 
' Dutt v. Saudamini Dasi (13); Gopec Lall v. Mussamut Sree Chundraolee 

Buhoojee (14). The usage of the caste is that only tonsured widows can 
adopt. 


JUDGMENT. 


February 28. FarraN, J.—This is a dispute between the plaintiff 
and the defendant relative to the property of the Shankarsett ^od 

the suit is brought to obtain the decision of the Court as to whether the 
nlaintiff, as the adooted son of Vide v'^iki'av, or the derendaot, who is 
Vinaynkrav's widow, is entitled to the present possession and enioyment 
of that property. The questions e.igued before me were questions ot 
nicety—both those of law and those cf fact. 


(1) 10 M. A. 279(311.) 

(5) 8 I. A. 229. 

(8) 4 M. 160. 

(101 3 B. 54 (57) 

(12) L.R.. 1 Ch. Div. 229. 


(•314 1. A. 1. (S)7B. 225- (4) 6 I. A. 196. 

(6) 6 C. 615. (7) 11 B-H.O. R. 199- 

(9) 6B.H.C.R. A.C J. 224. 

11) Printed Judgments for 1878. p. 9. oqi 

13) 5 B.D.R. 362. (14) H B.Ej.R., 391. 
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The issues raised were the following. I have slightly modified their 
order:— 

(1) Whether the adoption of the plaintiff was a valid adoption by 
the custom of the Daivadnya caste or by Hindu law. 

(2) Whether the defendant is not estopped from disputing the validity 
of the said adoption. 

(3) Whether the plaintiff upon the adoption (if valid) became 
entitled to the property to which the defendant succeeded upon the death 
of Bhowanishankar, the infant son of Vinayakrav and of the defendant. 

(4) Whether the agreement of the 18tb April, 1878, which defined 
the plaintiff’s enjoyment of the property during the lifetime of the defend¬ 
ant, is valid and binding on the plaintiff. 

(5) Whether tbe plaintiff has ratified the said agreement, if the same 
were nob originally binding upon him. 

(6) Whether the defendant waived all benefits, to which she was 
entitled under the said agreement, as alleged in para. 8 of plaint, namely, 
on the Dassara day which fell in 1883. 

[392] (7) Whether, if so, there was any consideration for such 
waiver. 

(8) Whether the plaintiff is entitled to the relief prayed in para. 7 of 
the prayer of the plaint (i.e., to have a receiver of the property appointed, 
and bo restrain the defendant by injunction from dealing with it) upon 
any ground properly arising upon the pleadings in this suit. 

(9) Whether the plaintiff is entitled to any, and what, relief in the 

suit. 

By consent the evidence upon the eighth issue has been reserved 
until after the decision of the Court has been given upon the remaining 
issues. It involves painful recriminations between the plaintiff and the 
defendant, and possibly it may not be necessary, as it certainly is undesir¬ 
able. to enter upon an examination of them even at a later stage of tbe 
case. 1 should be glad to be spared tbe task. 

The fact that Lakshmibai, on the 18th of April. 1878, being then 
the wdow of Vinayakrav and having previously lost her last natural-born 
son, Bhowanishankar, went through the ceremony of adopting the plaintiff, 
IS admitted. Lakshmibai was then, as she still is, untonsured ; and it is 
contended on her behalf that the adoption is consequently invalid. Upon 
this point Mr. Lang sought to adduce evidence of caste custom and oninion 
to the following effect. Witnesses (he said) will prove (1) that there 
have been many instances of adoption in the Daivadnya Brahman caste, 
and in every such case the adopting mother had undergone the process of 
having her head shaved, and that there has been no instance the other 
way; (2j that the caste is divided in opinion as to the validity of the adop¬ 
tion, but that at a meeting of the caste it was declared by a large majo¬ 
rity that the adoption was invalid. Tbe plaintiff by his counsel denied 
both of these allegations. Mr. Lang could not, he of course admitted, 
produce instances in which an adoption by an untoosured widow was trea¬ 
ted as null by the caste. I refused to allow this evidence to be called, as 
It seemed to me that it would only prove (if given) that the widows of the 
caste usually or invariably [393] followed the dictates of the Hindu cere- 

which ordains that widows shall shave their heads, 
and that it would prove nothing more. In the absence of evidence to the 
contrary. 1 shall assume that to be so. The opinion of the caste, even if 
It were expressed by a majority at a caste meeting, would not, of course, 
be binding upon the Court, and ought not, I think, to sway its judgment. 
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The question, therefore, is whether, on this side of India, adoption by 
the widow of an orthodox Brahman is invalid if she has not undergone 
tonsure before adoption. The defendant relies, in support of bar conten* 
tion, on the following passages in West and Buhler, p. 998:— 

Widows of Brahmans and of others, amongst whom the custom 
obtains, are deemed impure after the attainment of puberty until they 
undergo tonsure. They cannot till then adopt.” 

A widow who has attained puberty cannot perform anv reli¬ 
gious act, and, therefore, cannot adopt until she has undergone tonsure 
and in note (g) “ a widow must have attained maturity and have 
undergone tonsure to give her the qualification.” Pollution arising from 
want of tonsure, it is argued, resembles that arising from want oi chastity, 
and in like manner renders a widow incapable of performing religious 
acts, and consequently of adopting a son —Sayamalal Dutt v. Saudamini 
Dassi (1). A state of pollution in a male was, in Bamalinga Filial v. 
Sadasiva Pillai (2), assumed to render an adoption made by him in that 
state invalid. 

Mr. Telang, on the other hand, contended that, in Western India, 
no ceremonies were requisite to give validity to an adoption ; the act of 
giving and receiving the boy being suflBeient to constitute a valid adop¬ 
tion ; and cited West and Buhler, p. 922. It is strange that there is so 
little direct authority upon the question of the necessity, or otherwise, of 
religious ceremonies. Amongst Sudras it is clear that no ceremonies beyond 
the giving and receiving are necessary : Beharee Lall y.Indur Monee (3) ; 
Kenchawa [394] v. Ningupa (4); Bhagvandas Tejmal v. Rajmal (5); 
Mahashoya v. Srimati (6); but I do nob find that there is direct authority 
for so holding in the case of Brahmans. Mr. Steel says : (Steel on the 
Law and Custom of Hindu Castes, p. 184) “ In the Brahman and other 
castes, in which the Sastra ceremonies are performed, the placing the 
boy in the adoptor’s lap is cousidered an essential ceremony, F ”, but in 
the same page be writes: " It (an adoption) is not retractable among 
Brahmans after the Horn ceremony has been performed, nor among 
lower castes, K.” The letters P and K refer to answers received from 
Poona and Khandesh respectively. In note (g), at p. 926 of West and 
Buhler, the authors, after referring to the reported and unreported cases 
in Bombay, conclude thus (p. 923): “ It will be seen that there is hardly 
authority for laying down a proposition as to this (the Brahman) caste 
with perfect confidence. The ceremonies are by all Brahmans thought 
important, and in practice the omission of them would throw such 
suspicion on an alleged adoption as to impair very seriously the 
proof of an alleged giving and taking with the requisite expres¬ 
sion of intent.” In Mahsahoya v. Srimati Krishna Soondart (6) their 
Lordships of the Privy Council lay down the law generally thus : “ The 
mode of giving and taking a child in adoption continues to stand on 
Hindu law and on Hindu usage, and it is perfectly clear that amongst the 
twice-born classes there could be no such adoption by deed, because certain 
religious ceremonies, the datta hoviam in particular, are in their case 
requisite. The system of adoption seems to have been borrowed by the 
Sudras from these twice-born classes, whom, in practice, as appears by 
several of the cases, they imitate as much as they can ; adopting those 
purely ceremonial and religious services which it is now decided are not 


(1) 6 B.L.R. 362.; (2) 9 M.I.A. 506. 

(4) 10 B.H.C.R., note, 265. 

(6) 7 I.A. 250(256). 


(3) 21 W.R.O.R. 286. 

(5) 10 B.H.O.R. 241 (266). 
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essential for them in addition to the giving and taking in adoption. It 1887 
would seem, therefore, that, according to Hindu usage, which the Courts Feb. 14 . 

should accept as governing the law. the giving and taking in adoption - 

ought to take place by the father handing over the child to the adoptive ORIGINAL 
inother, and the adoptive mother declaring that she accepts the child in CIVIL. 

roSSi u ■ • general expression of the law I should 

1395J hesitate long before holding that an adoption is valid among 

Brahmans, even in Western India, without the performance of the essential 
religious ceremonies. The only direct authority in support of the pro¬ 
position 18 the unreported case of Jagannath v. Radhabai (1). The 
earlier-quoted passage from Steel only inferentially supports, while the 
later passage inferentially negatives, it. as also does a subseauent opinion 
from the Poona College, given at foot of p. 184. The opinion, also, of 
the authors of West and Buhler, as stated above, accords also, I think 
With the law as laid down by the Privy Council; see also p. 1084 of the 

»^ * para. 138) admitting that 

the ^estion is an open one yet seems to lean to the view that, in Madras 
and Bombay at any rate, no ceremonies are essentially necessary except 
the giving and receiving of the boy in the case of Brahmans. I do not 
however, consider that it is necessary for me actually to decide the point! 

It appears, from the evidence, that in this case the requisite religious 
services were performed. Before the defendant took part in them 
Shastris were consulted as to whether the defendant while untonsured 
could properly do so, and on making certain expiatorv gifts she was 
pronounced competent. How can I now decide that she was, in fact 
incompetent ? Even if other Shastris were of a different opinion’, it would 
be a delicate task for the Court to decide between conflicting opinions 
upon such a question of ecclesiastical etiquette. Civil rights cannot I 
apprehend, be rested upon such a delicate basis: and I am prepared to hold 
that, if an adoption be performed with all requisite rites, with the assist- 

accordance with the opinions of Shastris. the Court 
will uphold It even against the opinions of other Shastris entertaining or 

The passages already cited from West and 
Buhler do not convey, I apprehend, the expression of the opinion of 
the learned authors of the work. They are in parantheses. and ind°LS 
only the views of Shastris expressed in former times ; but under what 
circumstaDces. and whether expiatory sacrifices had been performed by 

[age^BfihWhis^^^^ to show. At p. 99701 West and 

pgej Buhler this opinion is also expressed by a Shastri—“ a widow of 

assent, adopt from another gotra." The Shastris of 

Nodonht T’ untonsured widow in all cases to adoot 

^ayamalal Dm v. Sondamini Dasi (2) that an 
concubinage, could not adopt; but impurity 
arism^, even from this causa may be removed by penance—TAuAoo Baoc 

fcion is valid ^ hold that the adop- 


(I) S. A. 165 of 1866. 

(3) 2Borr. 488 (2Dd ed.). 
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I also consider fchat it is not open to the defendant actively to assart, 
in a Court of law, that the adoption is invalid. She it was who took the 
plaintiff in adoption and brought him up and married him as the adopted 
son of her husband ; and put herself forward as his mother in Courts of law. 
How can she now, when be may have lost all right in his natural family, 
assert that sbe bas not adonted him validly ? The cases of Sadashiva 
Moreshwar v. Bari Moreshwar (1) and Chintu v. Dhondu (2) are authorities 
in favour of the plaintiff on this point: see, too, West and Biibler, p. 1097 ; 
and Mayne’s Hindu Law, pi. 143. It may be that an adoption is not 
effectual to confer all spiritual benefft upon the manes cf the deceased 
husband, and yet is effectual to give the boy the civil status of son to the 
adopting widow—a status, which, like the status of the impotent party to 
a marriage voidable on that ground, the widow is by her own act estopped 
from denying. Lapse of time as against the natural heirs ofVinayakrav 
after bis widow’s death, bas apparently cured defects (if any) in the 
plaintiff’s adoption— Jagadamba Chowdhrani v. Dakhini MohuniB); Act 
XV of 1877, sch. II, art, 118. It would be strange if the adopting mother 
could now controvert it. Assuming that, under [397j ordinary circum¬ 
stances, the defendant is so estopped, how can the fact that the plaintiff 
now asserts wbat he insists are bis rights as an adopted son, release the 
defendant from that estoppel ? Ido not think that it can, and I decide 
the second issue in favour of the plaintiff. 

The third issue is one which raises a very delicate question of Hindu 
law. Vinayakrav left two sons : the survivor of them, Bhowanishankar, 
died a child of seven years of age, after tonsure, but before munja. 
Lakshmibai, Vinayakrav’s widow, then adopted the plaintiff. Does he 
succeed bo the property as the heir of Vinayakrav, or of Bowanishankar, 
or as the surviving undivided brother of the latter ? In Bamaswami Aiyan 
V. Vencataramaiyan (4) the Privy Council treat the question as still open. 
This Court, however, on the 20th February, 1883, treating the expression 
of opinion by their Lordships in Rajah Vellanki Venkata Krishnaraw v. 
Ve7ikata Rama Lakshmi Narasayya (5) as one which it was bound to follow, 
decided that a Hindu widow who adopts a son after the death of her 
natural-born son divests herself of her estate— Jamnabai v.Raychand 
Nahalchand (6). The Calcutta High Court in Puddo Kumaree Debee v. 
Juggut Kishore Acharjee (7) expressed the view that, in such a case, the 
adopted soo succeeds his adopting mother in the line of heirs. Mr. Mayne 
in his work on Hindu Law (paras. 170-178) supports the view of the 
Calcutta High Court, while the authors of West and Biihler are ranged 
on the opposite side (see p. 985), and especially so when the natural son 
dies an infant and untonsured, p. 1178. Sitting as a C)ourt of original 
jurisdiction I consider myself bound by the decision in Jamnabai v. 
v. Raychand Nahalchand (6), notwithstanding that the C^rt there acted 
upon the assumption of the Judicial Committee \n Rajah Vellankt 
Venkata v. Venkata Rama (5) as though it were a decision. I concur, 
however, in the decision of this High Court. It seems to me entirely 
anomalous, according to Hindu notions, that a widow of Vmayakrav 
should be by Hindu law entitled to the estate which was his. while his son 
is alive. Though that son may be but the image of a son according L3»8J 
to Western ideas, he is, in truth, according t o Hindu notions, an actual 

Min U H n R 190 B.n.C.R., note (a), 192. 

Sb) 13 H'si (4) 6 I.A. 196 (208). (5) 4 I.A. 1. 

(6) 7 B. 225. (7) 5 0. 615. 
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son. While the ^idow of a natural son is alive, the mother of that son 1887 
cannot adopt to her husband, because the estate of ber husband is vested Feb. 14. 
in such widow —Pvdma Goomari Debiy. The Court of Wards (1) ■ The ' 
same objection would seem to apply to the mother adopting, if the estate ORIGINAL 
after such adoption remained vested in herself. The law is, however, upon OlVIL. 
this point uncertain, and was still more unsettled in Bombay in April, ^ 

1878. Now, however, bound by authority I find the third issue for the ' ‘ 

plaintiff. The unsettled state of the law must, however, be taken into 
consideration when considering the next issue. 

This fourth issue is one of immense practical importance. The spread 
of education and enlightenment amongst Hindu women will render it still 
more so. Before discussing, however, the validity of the agreement 
entered into by the defendant with the natural father of the plaintiff when 
the latter was adopted, I must consider the proper construction and effect 
of the agreement itself. 

The first clause sets out the terms and conditions upon, and subject 
to, which the plaintiff was adopted, namely, that Lakshmibai shall have, 
during her lifetime, absolute power and control over the whole of the 
immoveable and moveable pi’operty, estate, and effects inherited by her as 
the heir of Bhowanishankar, and shall be at liberty to deal with and 
manage the same according to her own absolute discretion, as she may in 
the exercise of such discretion deem most advantageous. 

The second clause provides for the maintenance of the plaintiff during 
the lifetime of Lakshmibai. 

The third provides that the plaintiff, his heirs, and legal I'epresenta- 
tives shall ba entitled to inherit, for his and their own absolute use and 
banafit, all the moveable and immoveable property, estate, and effects of 
which Lakshmibai shall be possessed at her death. 

The effect of that agreement is to give Lakshmibai a widow’s estate, 
or life estate, in all the property, moveable and immoveable, with such 
powers of management as, or perhaps with wider [399] powers of manage¬ 
ment than, a Hindu father possesses over the family property. In my 
judgment, it gives her no more. There a »‘0 no words actually giving her 
a life estate, but the circumstance that the plaintiff’s maintenance is 
provided for during her lifetime shows that to be intended ; and the 
phrase, that she shall have absolute power and control during her life¬ 
time, contains words not unapt to a native mind to convey that intention. 

That she is to have no more than a life estate with absolute discretionary 
power of management and investment, is shown by the concluding words 
of the first clause, which, I think, govern the whole. If she were intended 
to be the absolute owner of all the property, it would he senseless to go on 
to give discretionary powers of management. Again, when it is intend¬ 
ed, as in cl. 3. to give an absolute beneficiary estate, the words used 
are, shall inherit for his own absolute use and benefit,” and no words 
giving powers of management are superadded. It is impossible, upon the 
wording of the agreement, to draw any distinction between moveable 
and immoveable property; the same power and control is given 

suppose, however, that the parties intended that 
Lakshmibai should have the power to give away the immoveable 
property U so repugnant to all Hindu ideas as to render it well nigh 

accept a construction which would involve that consequence. 

The circumstances under which the agreement was executed, and the 


(1) 8 X.A. 229. 
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object the parties to it had in view—and they may be looked to in aid of 
its construction—show, I think, that the above view is correct. 

There had been instances, in the caste, of adopted sons wasting the 
family property. The plaintiff’s brother about this time was apparently 
adopting that course. The-agreement was suggested at the instance of the 
plaintiff s father. Its primary object was, therefore, we may presume, 
the preservation of the estate. This would hardly be effected by reserving 
to Lakshmibai unlimited power of disposition over it. The estate, though 
comparatively large, was heavily in debt; hence the necessity of giving 
to the life tenant the largest possible discretionary powers of management. 
Such, then, I think is the true construction and effect of the agreement. 
Lakshmibai was by it secured the beneficial ownership of [400] the estate 
for her life, with the widest possible discretionary power of management, 
subject to the duty of maintaining and educating the plaintiff— Bamguttee 
Acharjee v. Eristo Soonduree Debi (1). 

The question now arises, whether it was competent for the plaintiff’s 
father on his behalf to enter into an agreement which secured such rights 
to the adopting mother. The defendant upon this point relies on the 
authority of Ghitko v. Janki (2), a decision by an Appellate Bench of this 
Court, where it was hold that an agreement, couched in terms almost 
identical with those of the agreement under consideration, was binding 
upon the adopted son. The plaintiff contends that the authority of that 
case is so weakened by the remarks of the Privy Council in Baiiiaswami 
Aiyan v. Venkataramaiyan (3) that it can no longer be regarded as an 
authority. The passage is this : “ How far the natural father can by 

agreement before adoption renounce all or part of bis son’s rights so as to 
bind that son when he becomes of age, is also a question not altogether 
unattended with difficulty : although the case of Ghitko v. Janki (2) cer¬ 
tainly decides that an agreement on the part of the father, that his son’s in- 
terestsball be postponed to the life interest of the widow, is valid and binding. 
In this case their Lordships think it enough to decide that the agreement of 
the natural father, which has been set out, was not void, but was, at the least, 
capable of ratification when his son became of age.” I do not understand 
that to be an expression of opinion, on the part of their Lordships, that 
Ghitko v. Janki (2) was not rightly decided, but as a reservation of their 
right to consider the question when it should come before them in a case 
necessarily involving a decision upon it. Of the same purport is the 
remark, per Westropp, C.J., of the Court in Bodhabai v. Ganesh (4). ‘ If 

the Assistant Judge bad referred to the case of VinayakN. Jog v. Govind- 
rav G. Jog (5) and Ghitko v. Janki (2), he would have seen that there is, 
at all events, authority for holding that the rights of a minor given in 
adoption may be defined and restricted by agreement between the [401] 
natural and adoptive parents.” The language of the judgment in Vinayak 
N. Jog V. Goviiidrav C. Jog (5) favours the validity of such an agreement 
as the one before me. On the other hand, the High Court at Madras^ in 
Lakshmana Ran, v. Lakshmi Ainnial (6) say that " we are disposed to think 
that a child taken in adoption cannot be bound by the assent of bis natiwal 
father to terms imposed as a condition of the adoption, and that, like other 
agreements made on behalf of minors for other than necessary purposes, it 


(1) 20 W.R.C. R. 472. 
(4) 3 B. 7 (8). 


(2) 11 B.H.C.R. 199. (3) 6'I.A. 196 (208). 

(6) 6 B.H.O.R. A.C.J. 224 (231). (6) 4 M. 160 (163). 
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would lie with the minor, when he came of age, to assent to or to repudiate 
them. This, we understand, to be the effeot of the ruling of the Judioial 
Committee in Bamaswami Aiyan v. Vencataramaiyan (1), in whioh the 
judgment of the learned Judges of the Bombay High Court in Ghitko v. 
Janki (2J was noticed, but * * * * it is unnecessary for us to 
decide the point.” Seeing, however, that the Judicial Committee in 
express terms declined to decide the point which the learned Judges 
of the Madras High Court understand to be the effect of their ruling, 
I do not consider the obiter dictum just cited entitled to much weight. 
The result of the authorities I have referred to, seems to me to be 
this, that it is open to the Appellate Bench of this Court, and of course to 
the Privy Council, to reconsider and overrule the decision of the Appellate 
Court in Ghitko v. Janki (2) ; but that no such doubt has been expressed 
by competent authority regarding it as to justify a Court of original 
jurisdiction in refusing to follow it. 

We have not the opinion of Mr. Mayne expressed upon the point. 
In para. 177 he treats the question as an open one. I have referred to 
the several passages in West and Buhler, to which my attention has been 
drawn, at pp. 187, 188 and 1102—1117. They are too numerous for 
citation. The result seems to be that, in the opinion of the learned 
authors of that work, agraemeots deoriving ao adopted son of his imme¬ 
diate right of inheritance, are inadmissible in accordance with the strict 
principles of Hindu law, but are not uncommon in practice, and liave 
been usually upheld by the caste, and frequently by the Oaurt. 

It would not, I think, be difficult to prove, almost to demonstration 
[402] that agreements in every case in which an adopted son is deprived 
of his immediate rights in the property of his adopted father, ara opposed 
to the principles of strict Hindu law, and, a fortiori, that such agreements, 
entered into on behalf of a minor about to be adopted, are so opposed. 
The adoption invests the adopted with the estate as a support for the sacra. 
The support of the sacra is a duty. Any attempt to separate the two must 
be futile. An agreement which deprives a minor of the means of perfornu- 
ing his religious offices towards the manes of his adoptive father and his 
ancestors must be inoperative. The early Shastris were logical in their 
deductions. An agreement was declared null by the Shastris, whereby 
an adoptive mother obtained from the son whom she adooted a resignation 
to her of the bulk of the family property—West and Bilhler, p. 187 ; and 
see a similar Shastri opinion in the case of a Lingayat of full age at 
p. 1104 of the same work. The authors sum up their argument thus at 
p. 1106; It would seem, from the considerabioos that have been stated, 
that the Shastris’ view of this subject can hardly be contested on the 
ground whioh they have chosen.” 

It is, however, futile to argue logically what would be the correct 
deduction to draw from the strict principles of the law when custom and 
practice are allowed to mould and develop the law in accordance with the 
conceptions of a later age. The possibility of such an agreement is 
nowhere negatived by a direct text. The last-quoted passage accordingly 
concludes thus: But it is certain that it is not allowed bo govern the 
actual practice of the people amongst whom fair arrangements for the 
protection of the widow’s interest, during her life, are commonly made, 
and are always supported by the authority of the caste.” The actual 
decision of the Privy Council, that such an agreement, made on behalf of 
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an infant, is not void, bat is, at thefleast, capable of ratification when he 
becomes of age, is irreconciliable with the strict view taken by the Shastris. 

Custom, therefore, upholding such agreements, and no text of law 
absolutely forbidding them, and they being by the highest authority 
pronounced to be capable of being entered into by an adult, and ratified 
by an infant on attaining majority, is there [403] any principle, which 
renders them under all circumstances null when entered into on 
behalf of an infant? In England a valid settlement can on bis or her 
marriage be made by, or on bebalf of, an infant with the sanction of the 
Court (Stat. 18 and 19 Vic., cap. 43). That, no doubt, is a creature of 
statute, but it may be presumed to be an improvement in the law. By 
Hindu law an infant “ will be bound by the act of bis guardian, when 
bona fide and for his interest, and whoa it is such as the infant might 
reasonably and prudently have done for himself if he bad been of full age, 
but not where the act appears not to have been for his benefit, unless 
he has ratified it on reaching his majority.”—Mayno’s Hindu Law, 
para. 193. I cannot but think that this principle ought to guide the Court 
in considering whether agreements, like the one under consideration, can 
he upheld or not. If the stipulations are unreasonable, such as giving 
to the widow an absolute power of disposition over the property, they 
should be rejected as ultra vires o( the father; if reasonable, such as 
only to define and limit the son’s enjoyment of the property they 
should be upheld. The reasoning in the judgment of the Court in Ghitko 
V. Janki (1) goes far beyond this view, but the actual decision upon 
the facts is in accord with it. The Appellate Court must for this 
Fresideacy decide to what extent it is to be followed. Great weight, I 
think, ought to be attached to that decisioa. though the reasoning of part 
of the judgment may be open to objection, as it is the decision of a Hindu 
Judge of great experience upon a question which I regard as a question of 
Hindu law modified and developed by Hindu custom and usage. 

Assuming that an agreement of the nature of the agreement before me 
is one of which a natural father could enter into on behalf of a minor son, 
there are circumstances in this case which call upon this Court, if possible, 
to uphold its provisions. 

The family into which the plaintiff was to be admitted by adoption was 
a distinguished one, possessed of considerable property, but encumbered with 
debt. The boy’s parents were poor, dependents, to a considerable extent, 
upon the bounty of the Shankarsetts. and, I thiuk. I may say, upon the evi¬ 
dence showing [404] indications of being of an improvident disposition. The 
advisability of not entrusting the plaintiff, under these circumstances, with 
the uncontrolled management of the Shankavsett estate upon his attainiug 
his eighteenth year, hardly needs to be pointed out. The law as to the 
power of the plaintiff’s father to enter into such an arrangement had been, 
some years previously, declared by this Court; and legal opinion was 
obtained as to that law, which, no doubt (the opinion has not been 
produced by the plaintiff), was based upon that decision. After the 
possibility of such an arrangement was pointed out to the defendant, I do 
not doubt her statement that she would nob have adopted the plaintiff 
upon any other conditions. There were other aspirants to the honour. 
The defendant’s power over the property inherited from her son was 
supposed to be extensive : its source was parbiculary indicated in the agree¬ 
ment; the plaintiff’s rights over that property were doubtful. J-he 

(1) 11 B.H.C.R. 199. 
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agreement limited and defined them, and onght to have prevented 
litigation. The defendant was possessed of stridhan of some value. In 
the absence of such an agreement she would hardly apply it for the 
benefit of the estate ; in the presence of it she would not hesitate to do 
so. She says that she has so applied a considerable portion of her 
pecttlium. Lastly, the terms of the agreement are sufficiently -wide to 
entitle the plaintiff to all the property, including her stridhan, of which 
the defendant may die possessed. Ido not, of course, now decide that 
they will do so. 

For these reasons I decide that the agreement was valid, and is 
binding upon the plaintiff. 

I do not find, upon the record, any evidence leading to the conclusion 
that the plaintiff has ratified the agreement. His acquiescence in it, 
after he came of age, does not affect his legal rights and is natural, 
considering the hands to which the management of the estate was then 
entrusted. I must find the fifth issue for the plaintiff. 

The sixth issue, viz., whether the dofendant waived all rights to which 
she was entitled under the agreement, remains to be considered. The 
plaintiff’s case upon this issue is this:—On the Dassara . which fell in 
the year 1883, the defendant—without [405] previous intimation of her 
intention to any one, and without advice, asked or received, from any one 
—invited to the family house the natural father of the plaintiff, Balkrishna 
Ganoba, and the plaintiff's father-in-law, Rav Saheb Ganpatrav Moroba 
Pitale, and other relations, and when they had assembled in the maja- 
ghar, or inner hall, came in, and standing near the staircase with her hands 
joined made an oration as follows:—“ Excuse me for the trouble I have 
given you in calling you together to-day, but this is the Dassara and an 
auspicious day. I have resolved henceforth to lead a religious life, and 
I am going to give the whole of the property, whatever there is, into 
the charge of the Riv Saheb, the plaintiff; and as he is a minor, the 
management of the estate will be carried on by Pitale and Babaji Kashioath 
till he is of age. As for me, Rs. 200 shall be paid to me every month 
from the rent of the Girgaum bungalow and Rs. 5,000 in ooe sum when 
I shall require it, and I shall then divulge the reason for which I need 
it. I shall myself live upon what the Rav Saheb will allow as 
maintenaoce. After this she took from her waist a bunch of keys containing 
those of the safes and important boxes, and gave them to the plaintiff, 
and a pair of todas and an apta leaf. She then pi'ostrated herself at the 
plaintiff s feet. Seeing this the plaintiff and the others rebuked her for 
thus humbling herself to her son, when she said : “ As I have placed this 
man on the gadi of Jaggaunath Shankarsett, and made him the owner of 
his property, out of respect to that gadi I prostrate myself at his feet.” 
She then brought several ornaments from the treasure room and made 
presents of these to Pitale’s eon and others, saying that they were the 
last gifts she would make, and then the assembly broke up. Tbe 
important passage in the speech I have taken from the evidence of the 
plaintiff, and have supplemented it from the evidence of those who were 
present at the meeting. Pitale gives perhaps tbe fullest account of the 
speech. He puts the words of gift in the present and past tenses. 

day, Lakshmibai sent for Pitale and Babaji Kashinath, and 
told them that they must manage all the matters in connection with her 
husband s shradhas, which were then approaching. She then called 
her mehtas, and told them that their services from that day and the 
eervioes of all other servants were entirely at [406] tbe disposal of tbe 
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1887 plaintiff and tho managers, and that they should not go to her for 

Feb. 14, any instructions in regard to business matters. From that time the 

_ fcwo managers managed the property till disputes arose, and the defendant 

URIGINAL withdrew her authority from them. Soon after that the present suit was 

Civil, filed. 

11 B. 381. The defendant admits that she gave some keys to the plaintiff on 
the Dassara day and made some presents ; but denies that she then or 
ever assigned to him her interest in the estate. She also denies many of 
the words and incidents deposed to by the witnesses for the plaintiffs. 
Notwithstanding that denial I have little doubt but that she made 
the speech, and went through the dramatic performance substantially 
to the effect and in the manner in which I have set them forth. The high 
character and general intelligence of several of the plaintiff’s witnesses and 
especially of Bav Saheb 6. M. Pitale, preclude me from coming to any 
other conclusion. Behind that, however, remains the question, whether 
the defendant ever intended to do or did more than go through a 
theatrical performance,—in other words, whether she validly assigned her 
interest in the property to the plaintiff, and whether the Court will give 
effect to such an assignment as she made. To solve that question it will 
be necessary to consider the circumstances which took place before the 
Dassara of 1883 and the legal position of the parties then as well as those 
which occurred after that day. 

On the 2lBt April, 1879, letters of administration, with the will 
annexed, were granted of the estate of Jaggannatb Shankarsett to the 
defendant. Before that, the defendant bad in the Poona Court filed a suit 
in the name of her son. and had experienced diffi jultv in obtaining a decree, 
as the defendant in that suit relied upon the agraem mt of the 13th April 
as depriving the present plaintiff of his right to maintain the suit. Under 
such letters she was clothed with the legal title to the estate, and 
was responsible to the Court for its due administration. Her management 
of the property bad not been prudent or successful. She bad borrowed 
money from Marwaria on onerous terms, and must have been living 
extravagantly in the sense of spending more than her income. lu 
March or April, [4073 1883, Pitale bad coma forward to assist 
her, and had advanced her a sum of Es. 20,000 on the mort¬ 
gage of two bungalows at Matheran and Mahableshvar, and he 
thenceforward became her financial minister ; and it is not too much to 
assert that in that position he urged on her the poiicy of retrenchment. 
Babaji Kasbinath had also assisted her with his advice in her manage¬ 
ment. On the Dassara day she evidently decided to make a new 

departure. Her speech may be regarded in two aspects as (1) an 

indication of a present intention to renounce the advantages secured to 
her by the agreement in favour of the plaintiff, and a symbolical carrying 
out of that intention by giving over her principal keys to the plaintiff; 
(2) a sort of self-denying ordinance curbing her own expenditure for 

the benefit of the plaintiff and of the estate which was to be his, and 

a giving effect to that resolution by appointing her trusted friends, 
Pitale and Babaji, to manage the estate, and the plaintiff to manage 
the household. The actual words used, if we can rely on their having been 
faithfully remembered, and deposed to, certainly favour the former 
view • but it is difficult to rely upon the faithful reproduction, by wit¬ 
nesses. of actual words ; such a little colouring on the side of tne wisa 
which is uppermost in the mind of the narrator at the time of giving 
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his evideQoOi makes sometimes such an immense difference in the result 
produced in the mind of the listener. The defendant denies that she bad 
the intention which the plaintiff attributes to her. She also denies that 
she made use of the words attributed to her. 

There are circumstances to be noted which tend to negative the 
intention on her part to cancel the effect of the agreement. It is admitted 
that she did not mention the agreement in her speech, which is strange, 
if it were her intention to cancel it. One witness says that she mentioned 
it to him in conversation ; but, as no one else heard her do so, I cannot 
rely upon his statement as accurate. The lady did not, before the 
Dassara day, mention her intention to any one. She was then hover¬ 
ing between two firms of solicitors. Messrs. Presoot and Winter were 
her regular solicitors: but Bhai, the managing clerk of Messrs. Crawford 
and Boevey, was a great friend of Pitale, and for that [408] reason the 
agreement had been drawn up by the latter firm. The lady took no 
legal advice as to how she could carry out her intention. If by her 
speech she, in fact, relinquished her power over the estate, how could 
she then proceed to make gifts out of it to her friends and relations ? 
The plaintiff at this time had not succeeded in ingratiating himself in 
bis adoptive mother’s favour. She remembers, evidently with bitterness, 
some slight which at Ghodbandar he had subjected her to a few months 
before. He also had not shown any marked ability or industry in his 
line of studies, though every effort was made to push him on. The 
danger, remote when the agreement was made, was on the Dassara 
day of 1883 an immediate one. The plaintiff was not of age, but had 
nearly attained majority. It does seem strange that she should, in fact, 
make him “ the owner ” while still a minor. To the plaintiff the whole 
proceeding must have seemed a farce, for he swears that ha did not 
know of the adoption agreement till the beginning of 1885. 

There are legal difiiculbies in the way of treating the defendant’s 
action and words on the day in question as amounting, in fact, to an 
actual relinquishment of her right. She was personally liable for debts to 
a large amount. If she gave all the property over to the plaintiff, what 
provision was made for the re-payment of these debts ? What security had 
she that the Rs. 200 per month would be paid her, or the Rs. 5.000 when 
she required it ? The plaintiff was a minor, and could not bind himself, 
nor is it alleged that he did so, or any one on his behalf. No delivery of 
possession was made of the immoveable property. As indicative of the 
^ying effect to an intention to give, this is a most important element in 
Hindu law. The handing over of the keys, even assuming them to be the 
principal keys, was, at the utmost, but a symbolical delivery of the contents 
of the safes and boxes, to which the keys belonged. The safes and boxes 
contained the residue of the defendant’s slridhan. It is not clear 
whether the plaintiff contends that it passed by the gifs. The letters 
of administration create a further difficulty. Tho defendant's words 
could not effect a legal transfer of the estate thereby vested in her. 
raftoi would lead me to hesitate long before treating the 

L409J defendant’s words of the Dassara day as operating to presently 
transfer the defendant’s interest in the property to the plaintiff, or to 
extinguish, in prasenti, her interest in that property. If they operated 
only as an expression of intention, or as a promise, on her part, to do so, 
it IS an expression of intention or a promise, which, in the absence of 
consideration, this Court will not compel her to carry out. 
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If the language of the defendant is regarded in the second of the two 
aspects in which it may be viewed, then the above difficulties and doubts 
disappear. 

Passing to a consideration of the occurrences subsequent to the Das- 
Sara, we find that nothing was ever done to carry out the transfer of the 
defendant’s rights to, or the relinquishment of them in favour of, the 
plaintiff. The tenants were nob asked to, or did nob, attorn to him either 
then or on his attaining his majoiity. The rent accounts, contracts, and 
receipts continued to be made out in the name of the defendant as the 
owner of the property. The books were knot as before. No change was 
made at the Divali succeeding. The defendant, under the letters of 
administration of April, 1879, continued to administer the estate. Pitale 
and Babaji no doubt were the active managers of it, bub a ll the documents 
and papers connected with its administration continued to be signed by 
the defendant. She did not execute any power of attorney in their favour 
until she went ou a pilgrimage in July. 1835, when she executed Exs. 
Nos. 2 and 3. These documents indicate no trace of the defendant’s being 
regarded as other than the legal owner of the property, and the recitals in 
Ex. No. 3, in especial, indicate the contrary. The plaintiff was then of 
full age. All the supplies needed for the household and the materials 
required for the up keep of the immoveable property were procured in the 
defendant's name. In her name suits were brought. Old loans were 
renewed and new loans were taken on the responsibility and in the name of 
tbe defendant. To the world at largo the defendant was the owner of 
the estate, and Pitale and Babaji were her managers. And such, I think, 
was their true legal position. The following special considerations show 
this to be so. 


[410] (1). In a suit brought by some Marwaris against Lakshmibai 
upon certain promissory notes alleged to be signed by her, Pitale was 
called as a witness in August, 1885, to prove, in effect, that she could nob 
have signed them. He then swore that he had been, since March, 1883, 
in charge of Lakshmibai’a affairs at her request, and that Babaji was 
appointed to assist and to be co-manager with him of Lakshmibai’s affairs 
at the Dassara of 1883 ; and that under their directions the rants of 
Lakshmibai’s property were collected by a clerk. He mentioned the agree¬ 
ment of April, 1878, and said nothing about its oaocellabion. Lakshmi- 
bai herself gave evidence to the same effect. No doubt the exact legal 
position of the defendant with reference to the property was not then in 
question ; but, if at the Dassaraof 1883 the defendant had really relinquish¬ 
ed all management and interest in favour of the plaintiff, and had not 
subsequently taken any interest in the estate or share in its management, 
it would have put her in an immensely strong position for her defence to 
allege and prove that fact. 

(2). No document was executed cancelling tbe agreement, and when 
the plaintiff came of age, nothing was done bo transfer the legal manage¬ 
ment to him. Pitale says that it would have been expensive bo have taken 
out fresh letters then, but he did not consult his legal advisors on the point, 
nor did the plaintiff ; and, I think, that, at any rate, the defendant would 
have executed an irrevocable power of attorney in the plaintiff’s favour if 
she really made over the management of, and the control over, the estate 
to him. When she executed powers of attorney in July. 1885, they were 
in favour, not of the plaintiff but of the managers, and when she reburnea 

they were no longer acted on. 
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(2a). Whea Pitate let a bungalow at Matberan to Mr. Fox, he 
expressly represented himself to the tenant as the manager of Lakshmibai. 

(3). When some property was mortgaged in February, 1886, to 
Gursandas, the plaintiff did not join in the mortgage, but signed a letter 
such as a reversioner and not an owner would sign agreeing to the 
mortgage. 

[ill] (4). When the plaintiff in 1885 had a quarrel with the 
defendant, and wished to assert himself, both Pitale and Babaji threat¬ 
ened him with the agreement, and said that it would be enforced against 
him if he did not keep on good terms with his mother—an idle threat, if 
the property bad been then made over to the plaintiff, and the agreement 
cancelled. 
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(5). When the defendant was going on her pilgrimage she directed 
the plaintiff to take out of the strong box such utensils and valuables as 
he would need to use in her absence, and the plaintiff made a list of them 
at her desire. 


(6). It is doubtful, upon the evidence, what keys the defendant 
handed to the plaintiff upon the Dassara day ; but the plaintiff's story, 
that the defendant subsequently took the keys from him by force, and than 
he complained to no one, and took no steps to get them back, is inconsis¬ 
tent with the view that be regarded himself, as lord of all. He has not 
been on particularly good terms witli the defendant since he grew up, and, 
consequently, I do not think his feelings of resoect for her would have led 
him to rest quietly after such an assertion, by her, of her authority if he 
had really considered bimself unfettered by the agreement. 


(7) . Until the defendant quarrelled with, and dismissed, the managers, 
there is no trace of any assertion, on their part or on the part of the 
plaintiff, that they were the managers of the latter, and not of tbe defend¬ 
ant. Such assertion is made only after the quarrel. 

(8) . Tbe plaintiff bimself admits that he. when be came of age, took 
no active part in the management. He says he was busy with his studies. 

Against these considerations there is the present evidence of Pitale 
and Babaji that since the Dassara of 1883 they have been managing for 
the plaintiff, and not for tbe defendant. That, no doubt, is their uresent 
conception of their legal position. It is a mixed question of law and fact 
upon which they may be held to be mistaken without impugniog their 
desire to tell tbe truth. Not unnaturally they are biased in favour of 
the plaintiff's case. I have no doubt that they consider that it would be 
better for [412] tbe estate and his position that he should succeed 
in removing the defendant from the management. Had tbe plaintiff 
withdrawn himself from their influence, and the defeodant continued 
under it, their conception of their legal position might have been 
modified. When the managers say that after the Dassara of 1863 
the defendant never interfered in the management, they are speaking 
to a fact. I think they slightly exaggerate in saying so ; but, after all. 
it only shows that the defendant kept within the lines which she had 
marked out for herself on the Dassara day. The letters, written to her 
and by her when on her pilgrimage or absent from Bombay, show that 
her servants looked up to her as their mistress in tbe last resort, and do 
not, I think, show that they or she considered that she had abandoned 
that position. Weighing tbe evidence as a whole, I have come to tbe 
conclusion that I must find the sixth and seventh issues in favour of the 
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defendant. ^ The plaintiff’s alternative case, as made in the eighth issue, 
must now, if persisted in, be proceeded with. 

Attorneys for the plaintiff :—Messrs. Crawford and Biickland. 
Attorneys for the defendant:—Messrs. Craigie, Lynch, and Owen. 


11B. 381. 


11 B. $12. 

OEIGINAL CIVIL. 
Before Mr. Justice Jardine. 


MuLJi Thakersey and two others {Plainti^s) v. Gomti and 
Kastur {Defendant^.* [18th February, 1887.] 

Marriage—Betrothal—Breach of promise of marriage—Reciprocal contingent, contract 
—Damages —Upariyaman —NaZoi Bhatia caste. 

The plaintifis alleged Chat by a ^rritteo agreement dated ihe 18th March. 1882, 
the first defendaotaod her deceased soq, Lidba, agreed that the second defendant, 
Kastur, who was the daughter of the first defendant, should be given in marriage 
to the second plaintiff, who was the son of plaintiff No.l ; and that the betrothal 
of these two persons took place accordingly. The agreement was executed by 
the said Ladba, as eldest male member of bis family, in the name of his deceased 
father. In pursuance of this agreement, the plaintiffs paid to the first defendant 
Rs. 700 as " upariyaman," and they presented Kastur with ornaments and clothes 
of considerable value. The plaintiffs complained that the first defendant 
[$13] subsequently refused to carry out the contraol of marriage, and had married 
her daughter, Kastur, (defendant No. 2), to another person. They claimed in 
this suit to recover the ornaments and ciothes, together with the Rs. 700 paid to 
the first defendant as upariyaman" and Rs. 10,000 as damages, The first 
defendant was sued both in her personal capacity and as heir and legal repre¬ 
sentative of her son. Ladba. The first detendant pleaded that neither she nor 
the second defendant were bound by the betrothal agreement, as they were not 
parties to it; that the contract had been a contingent contract inasmuch as her 
son, Ladba, had agreed to give Kastur. (defendant No. 2), in marriage to the 
second plaintiff only on condition that he (Ladba) should obtain in a marriage 
Utam, the daughter of the third plaintiff, and that Ladha and Utam were 
accordingly betrothed; that Ladba bad died in 1884, and that the contract had 
been thereby determined; that she had been willing to renew it, aud had pro cosed 
that a younger son of hers. (Javer), should be accepted as the husband of Utam, 
but that the plaintiffs had declined this offer. 

Id proof of her allegation, that the contract was a reciprocal contingent con¬ 
tract, the first defendant relied upon the following clause ia the agreement 
" At tbe time when the marriages are to take place, the marriages of the two 
girls are to be performed together. When you shall give your daughter in 
marriage, I also am at tbe same time to give my daughter in marriage.” 

Held, that tbe agreement of betrothal was not a reciprocal contingent contract; 
and that tbe first defendant bad committed a breach of the agreement by not 
giving her daughter, Kastur. (defendant No- 2), in marriage to the second plain¬ 
tiff ; and that tbe plaintiffs were entitled to recover from the first defendant the 
value of tbe ornaments and theRs. 700 paid by the plaintiff’s as "upariyaman,' 
together with Rs. 600 damages for the breach of contract. The second defendant 
being a minor, was held not liable, and the suit as against her was dismissed. 

Appr., 33 B. 411 = 11 Bom. L.R. 649 ; R., 1 C.L.J. 261 ; 50 P.R. 1903=95 P.L.R. 
1903 : D., 22 B. 658 ] 

Tee first plaintiff was the father of Pursbotam Mulji and Premji 

Mulji, (plaintiffs Nos. 2 and 3). , , a 

The second defendant (Kastur) was tbe daughter of the first defend¬ 
ant (Gomti). _ 

* Suit No. 391 of 1886. 
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The plaint stated that by an agreement dated the 16th March. 1882, 
Gomti and her deceased son, Ladha Purshotam, agreed that Gomti’s 
daughter, Kastur, (defendant No. 2), should be given in marriage to the 
second plaintiff, (Purshotam Mulji), and that the betrothal of these two 
persons took place accordingly. The written agreement was executed by 
the said Ladha Purshotam, as eldest male member of his family, in the 
name of his deceased father. 

In pursuance of this agreement, the plaintiffs paid to Gomti Es. 700 
as upariyaman, and presented ornaments of the value [414] of Rs. 501 to 
Kastur (defendant No. 2). They also presented to Kastur additional 
ornaments of the value of Rs. 100 and clothes of the value of Rs. 300. 

The plaintiffs complained that the first defendant, Gomti. subsequently 
refused to carry out the contract. Whereupon the plaintiffs brought the 
matter before the caste; but, in defiance of the expressed opinion of the caste, 
Gomti bad effected a marriage between Kastur and another person, named 
Jivraj Nanji, from whom she had received a sum of Rs. 4,000. 

The plaintiffs accordingly sued to recover from the defendants the 
above-mentioned ornaments and clothes, or their value, and the sum of 
Rs. 700, with interest. They also claimed Rs. 10,000 damages from the 
breach of the contract, alleging that they had suffered in credit and 
reputation by the conduct of the defendants, and that they would have to 
incur the expense of Rs. 5,000 in order to get another bride for the second 
plaintiff. 

The first defendant, Gomti, filed a written statement, in which she 
pleaded that neither she nor her daughter (defendant No. 2) were bound 
by the betrothal agreement, not having been parties to it. She further 
alleged that, frdm the document itself it appeared that the contract entered 
into had been a contingent contract, and that her son, Ladha, bad agreed 
to give Kastur (defendant No. 2) in marriage to Purshotam (plaintiff No. 
2), only on condition that he (Ladha) should obtain in marriage Utam, 
the daughter of Premji, the third plaintiff, and that Ladha and Utam 
were accordingly betrothed; that Linha had. however, died in 1884, and 
the contract had been thereby determined ; that she had been willing to 
renew it, and had subsequently proposed for this purpose that Ladha being 
dead, a younger son of hei’s (Javer) should be accepted in bis place by 
Premji as the husband of Utam, but that this proposal had been declined. 
She alleged that such an arrangement was usual under such circumstances 
among the Bhatia caste of Amreli and the neighbourhool, and that the 
caste bad sanctioned her proposal. 

With regard to the ornaments claimed by the plaintiffs, she alleged 
that they had been returned to the first plaintiff. 

[41 S3 Gomti was made defendant in the suit both in her personal 
capacty and as heir and legal representative of her son, Ladha Purshotam. 

Lang and Russell, for the plaintiffs. 

Defendant No. 1 in person. 

The following authorities were referred to:— Bastmv. Bidiuell (1); 
Edge v. Boileau (2) ; Contract Act IX of 1872, s. 53 ; Steele’s Customs, 
pp. 24, 25 : Mayne’s Hindu Law, para. 88. 
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JUDGMENT. 

e parties are of the Ilalai Bhatia caste and residents 

of Kathiawar. The plaintiffs belong to Amreli, in H. H. the Gaikwar’s 

(1) L.R. 18 Ob. Div. 238. 
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100 / terribory, and the defendants to Kalavad, in the State of Jamnagar, 
FE^8. though living in a house at Junagad in March, 1884, when a daughter 
Original family was betrothed to one of the sons of the other family. 

Certain payments and presents to the betrothed girls were made aooording 
to custom. About October, 1884, Ladha, the son of defendant Gomti, 
11 B, 312, been betrothed to Utam, daughter of one of the plaintiffs, 

died. The plaintiffs in the course of a fortnight, (as defendant Gomti 
admits), returned to her such ornaments as she bad presented for Utam, 
and took a receipt for them in a formal manner before attesting witnesses. 

The plaintiffs were admittedly able and willing to perform the marriage 
of Purshotam, the betrothed son of their house, with the defendant Gomti’s 
daughter, Kastur. But Gomti herself refused to give Kastur in marriage 
to her betrothed, unless plaintiff’s family would provide a wife for her 
surviving son, Javer, and pay the expenses of the marriage. These terms 
were declined by the plaintiffs. 

It is necessary to explain that, according to the evidence, there is a 
scarcity of mirriageable girls among the Halai Bbatias in Kathiawar, and 
that, among people of the position of the parties to this suit, an expen¬ 
diture of about Bs. 5,000 seems to be usually incurred in getting a son 
married, unless the boy’s father arranges, as in the present case, to give a 
daughter or other relation in marriage to a boy of the other family, when 
the expenditure of [416] ready money is reduced to about Bs. 1,500. 
It may thus be inferred that a marriageable girl is valued at about 
Bs. 3,000 or Bs. 3,500; and there is evidence, which I believe, that Gomti 
afterwards contracted Kastur in marriage to a Bhatia in Bombay for 
Es. 4,000. 

These reciprocal arrangements or double contracts are said to be 
common among the people of only moderate fortunes ; they are some* 
what mercenary in their character, and appear, therefore, if I may trust 
Mr. Lakhmidas Kbimji’s evidence on this matter of sentiment, to be rarer 
among the higher members of the Halai Bhatia community, who also 
attach greater binding importance to betrothals than their less cultivated 
caste-men do. 

In some cases, as in the present, the conditions of the betrothal, or 
some of them, are put into writing in the shape of an agreement. Except 
one clause, on which I have to place a construction, there is nothin? in 
the agreement between the parties to show that it was their intention 
to provide that if one of the four betrothed persons died, so as to render 
one of the marriages impossible, the parties should be released 
from the promise to carry out the other marriage. The agree¬ 
ment was made at Junagad. Gomti urges in her written statement that 
the contract consists of reciprocal promises to be simultaneously perform¬ 
ed ; that both marriages were to be solemoized at the same time: and her 
argument is that as the death of Ladha has made the marriage of him 
with Utam impossible, she is not obliged to give Kastur to the plaintiff, 
Purshotam. She was willing to do this if the plaintiffs would give a girl 
of their house to her sou, Javer, or pay Bs. 5.000 the cost of getting him 
married. She thinks it inequitable that she should part with her daughter 
even to the betrothed bridegroom without getting an equivalent. When 
I pointed out to her that no such nrovision was expressed in the written 
agreement, she replied : “ The opposite view would cause me loss m three 
ways. I would lose my son. my daughter, and a girl for my boy. J-ne 
nlaiutiffs say : “ That is her misfortune; it might have happened to us. 
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^hile admitting that, if Kastur had been given in marriage to Purshotam, 
they would have gained a benefit in aecuriog a girl on cheap terms. 

[417] Gomti has tried to prove a general rule among the caste, in 
Kathiawar, by which her contention would be supported. Shedeooses to 
several instances, but it would be unsafe to infer that the parents acted 
under stress of any custom having the force of law. It is more probable 
that, in the events that happened, each tried to make good or reasonable 
terms appropriate to the soeeial circumstances, a certain amount of fair 
dealing and respect to the feelings of the community being secured by the 
authority of the caste, as may be inferred from the action of the parties, 
and the Mahajans or heads of the caste in this case. From the vague 
and contradictory evidence, it would be unsafe to infer the existence of any 
custom, or even a prevailing sentiment; and I. therefore, will exclude 
this part of the evidence in considering this particular contract of betroth¬ 
al, the conditions agreed to in writing, and those which may be treated 
as implied. 

Both parties in their pleadings rely on the written agreement, which 
was executed on the same day as the betrothals, which are mentioned as 
already effected. After three clauses dealing with some payments and 
presents comes the following :— 

“ At the time when the marriages are to take place, the marriages of 
the two girls are to be performed together. When you shall give (your 
daughter) in marriage, I also am at the same time to give (my daughter) 
in marriage.” 


Gomti pleads that this is a reciprocal contingent contract; while Mr. 
Russell has argued, for the plaintiffs, that the above clause deals with a 
mere matter of convenient arrangement, vig., the performing of the 
marriages at the same time, which might save trouble and expense. 

If the transaction be regards! merely as a bargain, and the girls as 
objects of barter, the argument of Gomti has some weight. But this view 
of betrothal and marriage is inadequate, and inconsistent with Hindu Law 
and forensic principle ; besides, it is not supported by the written agree¬ 
ment, which does not specify the girls as objects of value or set-off If 
the real intention of the parties was that, if one of the four betrothed persons 

^ui ivi'Qi whole contract should be void, we might reason¬ 

ably L418J expect to find a clear expression of the intention, as in the case 
of Atmaram Kesoor v. Sheolal Muhokchund (l); and more especially as the 
agreement states that the defendant’s family had received Rs. 700 as 
iipariijaman," a word meaning “ over and above.” .and used for a premium 
paid m consideration of the girl being older than usual, and thus more 

available for marriage and more appreciated than one younger. The two 

girls were not of equal value ; and Gomti's contention would be ioequit- 
viri? offered to return this “ upariyaman, " which she hasnotdone. 

What Gomti dia, was to break off the contract when she found that she 
had not gamed what she had expected. But her mere expectations and 
hopes are no pare of the contract. I see no reason, on full consideration, 
to treat the clause of the written agreement as more significant than 
other promises of the same kind. It is a convenient and common 
fh ““ several couples to get married on the same day. and to agree to 

themselves. But it would be absurd to hold, in the 

V t “^“"^‘tion to that efieeb. that the death of one of those 
who had plighted troth, should revoke all the other promises to marrv. 
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It would be equally wrong to allow, without liability to oompensate in 
damages, one party to a contract to break it, because subsequent events 
had made it unprofitable. In the present case, there was no incapacity 
on the part of Oomti or Kastur. The case thus resembles Robinson v. 
Damson (1) less than Mall v. Wright (2), where it was held by the 
majority of the Judges that in the absence of a special provision, the plea 
of the defendant, that he was afSicted with a dangerous disease and incap¬ 
able of marriage without danger to his life, was no defence to an action for 
damages for breach of promise. 


For these reasons I find, on the first issue, that the agreement of 
betrothal was not a reciprocal contingent contract ; on the fourth 
issue, that the plaintiffs were always ready and willing to carry out the 
contract until prevented by the act of Gomti ; and on the fifth issue, that 
defendant Gomti committed a breach of the agreement by not giving Kastur 
in marriage to plaintiff Purshotam, and that she was not justified by any 
custom or caste rule in her refusal. 


[419} The liability of the defendants is the next matter for considera¬ 
tion. The plaintiffs claim the value of the ornaments and clothes which 
were presented for the use of Kastur at and subsequent to the betrothal, 
on the understanding that she would be married into their family. The 
agreement contains a clause providing that each family is to give back 
these ornaments and clothes. A witness has explained it to mean that 
each bride was to bring with her to her husband's house these articles: 
so that they were to come back to the donor’s family, and not to be kept 
by the bride’s parents. The plaintiffs returned the ornaments which 
bad been presented to them; and Gomti admits, and other witnesses 
say, that when a betrothal is broken off, this return of ornaments is 
customary. 

I hold it proved by the plaintiff Premji and bis account book that the 
value of the ornaments was Rs. 562. Gomti says that they were returned 
to the plaintiffs’ people at Wadbwan camp for the purpose of repair. 
But she produces no receipt, and her own witness, Ganga, contradicts 
her. She herself is not trustworthy in her assertions, and it seems 
improbable that these ornaments would have been parted with in the 
informal way she describes. Besides, her own people could have got the 
repairs made. I. therefore, find the third issue against her. 

As regards the presents of clothes, there is evidence that they are 
<»iven to wear ; and if much worn, are not reclaimed nor returned. The 
evidence of the number and value of clothes given to Kastur is vague ; and 
although I do not say that the plaintiffs have made false statements. I 
cannot be certain about the quantity, and I think it probable they have 
been worn out. They were not given on a fraudulent misrepresentation: 
80 the case differs from Asgar Ali v. Mahabad Alt (3). I think, however, 
the loss, which I may roughly estimate at Rs. 100. may be considered m 
the award of damages. 

I find it proved by Premji and his accounts and the recital m tne 
agreement that the defendant Gomti received Rs. 700 as upariijaman. 

It is plain, from her own statements, that she was then and since 
managing the matter, as a Hindu widow often does. 

[420] I will, therefore, decree payment of the sums of Rs. 562 and 
700 by her. These are mv findings on the second issue. As authority 


L. R. 6 Ex. 269. 


(2) E. B. & E. 746. 
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and preoedenfc, I take the judgment in (Jmed Kika v. Nagindas (l), which 
has been cited by Mr. Russell. It has not been contended that Kastur, a 
minor under her mother’s control, is liable, in her personal capacity, for 
the breach of contract, or as representing her family ; and the evidence 
being that the ornaments and money were received by Gomti, I find that 
Kastur is not liable for their value. 


There remains the question of damages for the injury, which a number 
of witnesses say, occurs when a breach of contract of betrothal takes nlace. 
The case just quoted is a precedent for such an award. The circumstances 
of the case and the social condition of the parties must be considered. It 
appears that Gomti took Kastur to Bombay after her refusal to 
give her in marriage. Plaintiff Premji followed, and complained to the 
caste, who, as shown by the minutes of the meeting of the 6th March, 
1885, and the handbill of the 8th March, 1885, which nablishes the 
resolution of the caste, held a meeting in the hall of the New Cloth Market, 
when Gomti appeared, and the Mahajans ordered that the dispute should 
bo referred to the decision of the Mahajans of Gondal, in Kathiawar, evi¬ 
dently supposing that these latter were the best judges of a dispute in de¬ 
ciding which local habits and feelings might have to be considered. It 
was also ordered that Kastur should not be given in marriage to any one, 
pending the decision of the Gondal Mahajans. Gomti says this went in 
her favour; but her statement is not corroborated, and I do not believe it. 
The parties appeared before the Gondal Mahajans, but apparently no de¬ 
cision bad been come to, when, having returned to Bombay, Gomti gave 
Kastur to a Bhatia Matuoga, named Jivraj Nanji, as bis wife, for which 
act they were all three put out of caste by the Bombay Mahajans. 
It is to be noted that the interim order of the Bombay Mahajans 
of the 6th March. 1885, was assented to by Gomti, and also on the 
8 th March by the Kutchi division of the Bhatia caste before whom 
was placed. On the 15th July, Gomti admits that she said in 
[421] presence of the caste that she had received Rs. 4,000 from Jivraj. 
She is stated to have allowed them to take down the numbers of the 
currency notes. She now denies receipt of Rs. 4.000. and explains her 
previous statement by saying that Jivraj's promise was as good as his 
money. But I believe she did receive it, as she told the caste. It is 
highly improbable, under the circumstances, that such a woman would 

have parted with her daughter to a husband without getting ample 
compensation. 

One of the plaintiffs accuses her of mercenary motives through¬ 
out , and I find it proved that she has, in fact, received two 
dowries—first from the plaintiffs, then from Jivraj. She has broken the 
contract of betrothal, and then broken her promise to the Bombay 
Mahajans and the plaintiffs that she would wait till the decision had been 
passed at Gondal. She has attempted by false statements to deprive the 
plaintiffs of the return of their presents. In tine, I see no redeeming 

She has been wanting in fair dealing with the 
plamtiHa ; and there is nothing to show that her action has been guided by 
prudent consideration for her daughter. It has not been suggested that 

Wn.^ ineligible, or that Jivraj was a “ preferable 

suitor (Mitakshara Ch. II. g. 11. p. 27); or that he is a better brido- 

religious, wordly and amiable <iualities. ” for whose 
sakeNarada (Jolly’s Institutes. Ch. J2. p. 30) allows a betrothal to be 
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(1) 7 B.H.C.R.O.C.J, 122. 
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broken off. 11; is true that the defendants have not had the advantage of 
counsel, but no such justification has been suggested, and I refrain from 
giving any opinion on the application of these tests of the Hindu Law. 

The plaintiffs have claimed 10,000 as damages in addition to the 
“ upariyaman, ” ornaments, and clothes. But it is clear that Purshotam' 
can get himself married without going to any such expense under any 
circumstances ; the defendant has pleaded that Utam is as available to 
be given in marriage as when she was betrothed to Gomti’s son. and 
thus a cheap arrangement may be negotiated. As the case proceeded, Mr. 
Bussell confined the claim for damages to the loss of credit and reputa¬ 
tion which the joint family has sustained. To quote Green, J., in the case 
already cited. I think they must necessarily have sustained some damage 
[422] of that nature. They have had to appsar, in pursuit of their rights, 
before the caste here and at Gondal; and thus must have added publicity 
to the other annoyance and vexation. On considering these circumstances, 
and the reasons on which the learned Judges made the award in Umed 
Kika V. Nar/mdas (1), I fix the amount to be paid by GombI, as damages 
for breach of the contract of betrothal, at Rs. 600. The case is one of 
somewhat general importance, and probably its difficulty was felt by the 
caste tribunals to which the parties resorted; and as the amount of 
damages cannot be fixed with mathematical exactness, I certify that the 
suit was one fit to be brought in the High Court. 

I DOW dismiss the suit as against the defendant Kasbur, and decree 
that the defendant Gomti pay the total of the several items Rs. 562, 700. 
and 600, viz., Rs. 1,862, and the coste of the suit and interest on the^ 
judgment at six per cent, per annum. 

Attorneys for the plaintiffs; Messrs. Cratoford and Buckland. 

Defendant Gomti in person. 


11 B. 422. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

RAMCHANDRA YaSHVANT Sirpotdar {Original Defendant), Appellant 
V. Sadashiv Abaji Sirpotdar and another {Original Plaintiffs), 

Bespondents.* [15th November, 1886.] 

T imitalion—Co-sharer—Adverse possession—Possession of one co-sharer when adverse— 
Mortnane—Mortgage by three co-sharers—Redemption by one of several mortgagors 
—Right of the other mortgagors to sue for redemption—Period of limitatton for suen 

suit. 

In 1847 the property in dispute was mortgaged by three co-sharers, D . A. and B. 
In 1859 R. alone redeemed the property, and mortgaged it again to a third person. 

In 1882 the heirs of D. and A. brought a suit to redeem the whole of the pro¬ 
perty. or their portions of it. The defence to the suit was that it was ba'^d by 
HmiLtion. being brought more than twelve years after R. had 
r4231 property and R.’s possession subsequeutly to such redemption having 
been adverse to the plaintiffs and their predecessors in title. 

Held, that the suit was not barred by limitation. When R. redeemed pro- 
he held it as regards his oo-sharera’ interests in it, as a lienor, ana. as 
S'hi, pc val not .avers, to them. It did not loon.mdiot, but .ether 

implied and preserved their ultimate proprietary right._ 


Second Appeal No. 328 of 18S4. 
(1) 7 B.H.C.R. 0.0, J. 122, 
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Id the case of a co-sharer bolding after redemption, limitation is computed 
OQiy from the date when the possession becomes adverse by the assertion of an 
exoiusive title and submission to the right thus set up, in analogy to the provi- 
sion, wbioh bars an excluded sharer generally after the lapse of twelve years from 
the time when he becomes aware of bis exolusion* 

As long as possession can be referred to a right consistent with the subsistance 
of an ownership in being at its commencement, eo long must the possession be 
referred to that right, rather than to a right which contradicts the ownership. 

11 M. 4L6 ; 2 Bom. L.R. 620 ; Rel., 14 Bom. L.R. 314 = 15 Ind. Gas. 500 ; Appr., 
16 B. 191 ; 26 B. 500(605) ; R.. 33 A. 463 = 9 A.L.J. 324 = 9 Ind. Gas, 572; 11 
B. 425 (429) ; 20 B. 657 ; 20 B. 747 (752) ; 26 B. 379 (385) ; 27 B. 43 ; 35 B. 438 
= 13 Bom. L.R. 867 = 12 lod. Gas. 362 ; 61 P.L.R. 1904 ; U.B.R. (1897—1901) 
469 ; Expl., 3 Bom. L-R. 685 ; D., 22 B. 693.] 

This was a second appeal from the judgment of M. MoCorkell, 
Additional Assistant Judge of Batnagiri, in Appeal No. 524 of 1883. 

The property in dispute was mortgaged in A.D. 1847 by three co- 
sbarers—Abaji, Ramchandra, and Dbondo—to one Janardhan Hari 
Athale for Rs. 199. The mortgage was accompanied by possession. 

In ] 859, Ramchandra, without the knowledge and consent of his 
co-mortgagors, redeemed the property, and mortgaged it again to one 
Vasudev Hari. 

In 1882 the present suit was brought by Sadashiv, the son of Abaji, 
and Hanabai, the widow of Dbondo, to redeem either the whole of the 
property in question, or their shares of the same, on payment of their 
proportion of the original mortgage-debt. 

One of tbe defences to the suit was that it was barred by limitation, 
having been brought more than twelve years after the redemption of tbe 
property by Ramchandra in 1859. It was contended that Ramchandra's 
possession after redemption was adverse to his co-sharers. 

Both tbe lower Courts disallowed this contention. They held that, 
when Ramchandra redeemed the mortgage of 1847, he acquired nothing 
more than a lien o(rer the property to the extent of the plaintiffs' shares, 
and that there was nothing to show that bis possession was adverse to the 
plaintiffs. They, therefore, passed a decree in the plaintiffs’ favour, 
awarding [424] possession of two-thirds of the property on payment of 
Rs. 132-10-8, being their proportion of the original mortgage-debt. 

Against this decree the defendant Ramchandra preferred a second 
appeal to the High Court. 

Yashvant Vasudev Athle, for tbe appellant.—The original mortgage 
does not exist. As the suit is brought to redeem that mortgage, no 
decree can be given on any other ground— Govvidrav Deshmukh v. Baoo 
Deshmukh (1). The suit is barred by limitation ; it is brought more than 
twelve years after redemption by Ramchandra. His possession since 
his redemption was adverse. 

Gonesh Ramchandra Kirloskar, for the respondents.—On re¬ 
demption, Ramchandra held the property under a lien to the extent of 
his co-sharers’ interests. Article 148 of Act XV of 1877, sch. II, applies 
both to a mortgagee and to his assignees. Ramchandra was in no better 
position than an assignee. Refers to Ammu v. Ramkrishna Sastri (2) ; 
Kherodemoney Dossee v. Doorgamoney Dossee (3); Greendcr Ciuiuder Ghosc 
V. Mackintosh (4) and Vithal Nilkanth v. Vishvasrav (5). 


(1) 8 B. 643- 
(4) 4 0. 897. 


(2) 2 M. 226. 
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JUDGMENT. 

West, J.—The property in question was mortgaged by three co¬ 
sharers—Dbondo, Abaji, and Ramchandra, and was afterwards redeemed 
by one of the three, Kamcbandra. Hamchandra then held the property, 
as regards his co-shares’ interests in it as alienor. They had a right 
to regain their sharers and their enjoyment of the undivided property on 
recouping to Ramchandra their proportion of the mortgage-money paid 
by him. His holding, however, as a lienor did not, in any way, contradict 
the ulterior proprietary right of his oo-sharers. On the contrary, 
it implied and preserved their right, since it would be impossible fora 
man to bold a lien on bis own property. But, then, as long as a possession 
can be referred to a right consistent with the subsistence of an ownership 
in being at its commencement, so long must the possession be referred 
to that right, rather than to a right which condradicts the ownership. 
As the right to nossession exists, the owner is not called on to take 
any step towards [42S] putting an end to it, and hence no presumption 
arises against him from his quiescence, nor does the possession become 
adverse to him. This principle is the one on which the decision in Dadoba 
V. Krishna (1) proceeds, and it is implied in Doe dem. Colclough v. 
Hulse (2) and other cases. 

In the case of a mortgage, the operation of the general principle is 
controlled or excluded by a positive enactment; but, in the case of a co- 
sharer bolding after redemption, limitation is computed only from the date 
when the possession becomes adverse by the assertion of au exclusive title 
and submission to the right thus set up, in analogy to the provision which 
bars an excluded co-sbarer generally by the lapse of twelve years from 
the time when he becomes aware of his exclusion. 

We, therefore, confirm the decree of the District Court with costs. 


Decree confirmed. 


11 B. 42S. 

APPELLATE CIVIL. 

Before Mr. Jxisiice West and Mr, Justice Birdwood. 


Bhaudin {Original Plaintiff), Appellant v. Shekh Ismail alias 
Shendu and others {Original Defendants), Respondents.* 

[lltb January, 1887.] 

Parties to a suit—Mortgage—Suit for redemption or recovery of properly on payment of 
a charge —Possesstoa afttr redemption by one of several mortgagoxs—Adverse posses¬ 
sion — Limitation, 

The plaiotifi sought to recover his father’s share in two portions of family pro¬ 
perty, one of which had been mortgaged by the plaiotifi’s father and the Is^bet 
of the defendant No. 1 jointly; the other had been mortgaged by the plaintifi s 
father jointly with the father of defendant No. 1 and the husband of defendant 
No. 2. The first was redeemed by the father of defendant No. 1 alone in 1868; 
the second was redeemed by the defendant No. 1 more than twelve years before 
the suit. 

The parties were Mahomedans, and the plaintiff had a brother and three sis¬ 
ters, only one of whom (defendant No.2) was a patty to the suit. 


* Second Appeal No. 96 of 1685. 

(2) 3 B. <& Or. 767. 


(11 7 B. 34. 
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Defendant No. 1 contended that the suit was defective foe want of partiesi 
and that it was time*batred. 

The Subordinate Jud{;e awarded the plaintiS's claim. The Assistant Judge, on 
appeal, held that the plaintiff's brother and sisters were necessary parties, but 
[426] that it was too late to join them, the suit with regard to them having 
become barred by limitation. He, therefore, dismissed the suit. On second 
appeal, 

Heiri by the High Court that all persons interested in a property, which it is 
sought to redeem or recover on payment of a charge, are necessary parties, as 
otherwise the possessor may be exposed to many suits upon the same cause of 
action. 

Held, also, that the plaintiQ’s brother and sisters ought to have been joined 
as co-plaiotiQs, the defendant No. I's possession after redemption not being 
adverse to them. If it was adverse at all, it was adverse to the whole of the 
plaintifl’s branoboftbe family, so as to bar tbe tight of the group altogether. 
But that was no reason why tbe co owners should not be admitted as co-plaintiffs, 
and tbe suit go on upon its merits. 

[Rel., 14 Bom. L. R. 314 = 15 lad. Gas. 500 ; Appr.. 16 B. 191; R., 5 Bom, L. R. 355 
<362); D., 20 B. 557.] 
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This was a second appeal from the decree of 6. Jacob, Assistant Judge 
of Ratnagiri, in appeal No. 240 of 1S86. 

Tbe plaintiEE’s father, Abdul, and the first defendant’s father 
Shabudin, jointly mortgaged certain family property to one Shekh 
Mahomed valed Shekh Hussain. This property was redeemed by Shabudin 
alone in 1868. Certain other property had also been mortgaged in 1860 
by Abdul, Shabudin, and one Samsudin (the husband of tbe second defend¬ 
ant) to one Shivram Gangadhar Sathe. This property was redeemed by 
tbe first defendant alone (the son of Shabudin), more than twelve years 
before tbe suit. 

Tbe plaintiff brought this suit to recover bis father Abdul’s share in 
both tbe said properties. The first defendant was the son of Shabudin, 
and the second defendant was the wife of Samsudin and a sister of tbe 
plaintiff. Tbe plaintiff had two other sisters and a brother, but these were 
not made parties to tbe suit. 

The defendants pleaded (infer alia) that the suit was defective for 
want of parties, and that it was barred by limitation. 

Tbe Subordinate Judge held that the plaintiff could sue alone, and 
that the suit was not barred by limitation. He, therefore, awarded to the 
plaintiff possession of the share claimed, together wich mesne profits 
from Che institution of tbe suit, on payment of Rs. 150 to defendant 
No. 1. 

On appeal, tbe Assistant Judge held that the plaintiff’s claim with 
regard to tbe property mortgaged to Shivram Gangadhar Sathe, was 
time-barred : that part of the other property in dispute bad been alienated 
by defendant No. 1 to certain persons ; and that tbe alienees were 
necessary parties to tbe suit. The decree of tbe t«7] Subordinate 
Judge was, therefore, reversed, and the case remanded to the Court of first 
instance. 

Against this order of remand the plaintiff filed an appeal to the High 
Court, which, on the 11th December, 1883, amended the decree of the 
Assistant Judge, and sent back the case to ba triad de novo. 

Thereupon the Subordinate Judge proceeded to put upon the record 
the persons to whom defendant No. 1 had alienated part of the property in 
dispute, and to frame new issues. 
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At this stage of the proceedings an objection was raised for the first 
time, chat the brother and sisters of the plaintiff were necessary parties, 
as tbe suit was substantially one for pirtition of common property. 

This objection was overruled by the Subordinate Judge. He was of 

opinion that tbe consent given by the plaintiff’s brother enabled the 
plaintiff to sue alone. 

On tbe merits, the Subordinate Judge held that the alienations of 
defendant No. 1 were not binding on the plaintiff, and that he was entitled 
to recover his father’s share on payment of Es. 160 to the defendant No. 1. 
He, therefore, passed a decree in the plaintiff's favour. 

On appeal, the Assistant Judge held that the suit was not properly 
constituted ; that the plaintiff’s share could not be determined without 
resorting to a partition of the whole of tbe common property; that the 
plaintiff s co-owners, his brother and sisters, were necessary parties ; and 
that it was too late to implead them, the suit as to these co-owners having 
become barred by lapse of time. He, therefore, reversed the decree of the 
Subordinate Judge, and rejected the plaintiff’s claim with costs. 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Ganesh Ramchandra Kirloskarf, for the appellant. 

Mahadev Chinmaji Apte, for the respondents. 


JUDGMENT. 

West, J.—The plaintiff in this case sued for a share of property 
redeemed from mortgage by Shabudin, father of tbe defendant No. 1. 
The parties are Mabomedans, and the plaintiff has a [428] brother and 
three sisters, one of whom, it is alleged, is Mariabihi, defendant No. 2 in 
tbe suit and wife of Samsudin, a cousin who joined in the second of the 
two mortgages of tbe alleged common property. The plaintiff’s father 
joined in each of tbe mortgages. Tbe first was redeemed by Shabudin 
alone; the second by his son, Shekb Ismail, alone. Tbe plaintiff sought 
his father's share in each property on payment to Sbekh Ismail of a 
proportionate part of the sum paid for redemption. 

Tbe defence stated vaguely that persons interested in tbe property 
had not been made parties. When this came to be explicitly set forth, it 
appeared that what was realty meant was that persons interested by 
rights derived from the defendants had not been joined. The District 
Court reversed the decree of the Subordinate Judge and sent the case 
back for re-trial, with those persons joined as parties. The High Court 
superseded this order by one directing a trial entirely de novo, and then 
for the first time the objection was explicitly taken, in the Subor¬ 
dinate Judge’s Court, that the brother and sisters of the plaintiff 
were necessary parties, as the suit must be carried on as one for partition 
of property. The Subordinate Judge thought they were not necessary 
parties, and that the consent to the suit, given by the plaintiff's brother, 
enabled the plaintiff to sue alone. 

In the District Court, on the other hand, tbe Assistant Judge held 
that all the co-owners with the plaintiff of the interest derived from his 
father were necessary parties. He thought, however, that, as to these 
co-owners, a bar of limitation had arisen through lapse of time, and, there¬ 
fore, as tbe suit could not now be properly constituted, he rejected the 

claim. 

Tbe brother and sisters of the plaintiff were, we think, necessa^ 
parties, and two of the sisters appear to have been left out altogether. All 

280 



YI.] SmVAJI YBSJI CHAWAN V. COLLB. OF EATNAGIRI li Bom. 430 

persons interested in a property, which it is sought to redeem or to recover 
on payment of a charge, are necessary parties ; as, otherwise, the possessor 
may be exposed to many suits on the same cause of action. But we 
cannot see—there is nothing to indicate—that a bar bad arisen against 
the plaintiff’s co-owners which was not equally a bar against him. The 
third issue raised by the Assistant Judge ought, we think, to have been 
[429] decided in the sense that the brother and sisters might be admitted 
as co-plaintiffs. The defendants had not, it is admitted, done anything 
subsequently to the institution of the suit by the plaintiff, oven if 
they could have done anything, such as to make their possession adverse, 
if it was not adverse before, to the former co-sharers, and to such persons 
it would not. according to the case— Ramchandra Yashvant Sirpotdar v. 
Sadashiv Abaji Sirpotdar[l) —be adverse without at least something more 
pronounced than mere bolding after redemption. If there bad been a 
really adverse possession, such as to bar the right of the group altogether, 
that would not, of course, be affected by the joining of all as co-plaintiffs. 
Such a possession, adverse to all and barring all. is the only one now 
contended for before us. It may be proved, but that is not a reason why 
the co-owners should not be admitted as co-plaintiffs, and the suit go on 
upon its merits. 

We, therefore, reverse the decree of the District Court, and remand 
the cause for retrial after the brother and sisters of the plaintiff have been 
made parties. 

The costs of each party down to the present day to be borne by that 
party. 

Decree reversed and case remanded. 


11 B. 429. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


SbivajI Yesji Chawan (Original Plainti^), Appellant v. The 
Collector of Eatnagibi and others (Original Defendants), 

Respondents.* [16th November, 1886.] 


Limitation Act [XV of 1877), arts. 12 and 14, sch. II—Suit to set aside an act or order 
of an officer of Government^ Suit for possession—Dispossession under an order mads 
by officer of Government. 


1. Articles 12 and 14 of ach. II of the Limitation Act (XV of 1877) refer to 
orders and proceedings of a public funotioDary, to which by law is given a 
particular effect in favour of one person or against another, subject, in the 
regular course, to a further judicial proceeding having for its object to quash 
them or set them aside. 


[4303 2. When an order does not fall within the authority of an official who 
makes it, it is legally a nullity, and, therefore, need not be set aside. 

[Appp.. 21 C. 626; 3a. 0.693; R., 18 A. 141 = 16 A.W.N. (1896) 9 ; 24 B. 435 = 2 Bom 
L.R. 261 ; 29 B. 480 = 7 Bom L.R. 497; 32 G. 1107 = 2 O.L.J. 107j; 8 C.L J. 470 
= 11 O.W.N. 44.N ; 14 C.L.J. 151 = 11 Ind. Gas. 699 ; 13 C.W.N. 300 = 9 Ind. 
Gas. 688 ; 17 O.P.L.R. 51 (52) ; 6 8.L.R. 210.] 


This was a second appeal from the decree of E. T. Candy, Acting 
District Judge of Ratnagir i. in appeal No. 574 of 1883. The plaintiff 

* Second Appeal, No. 685 of 1884. 

(1) 11 6. 422. 
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sued to recover possession of a certain piece of land, which by alluvion 
had become an accretion to other land held by him under a kowl (lease). 
The plaintiff alleged that this land bad been wrongfully taken from him 
by the Collector and given to Dattatraya, (defendant No. 3), about five 
years before the suit; that he had protested against the action of the 
Collector, and had received the final reply to his petition on the 2nd 
February, 1881, on which day be contended that his cause of action 
accrued. The suit was instituted on the 16th December, 1882. 

The Assistant Judge of Batnagiri, without going into the merits of 
the case, rejected the plaintiff’s claim as barred by limitation. He was of 
opinion that the suit was substantially one to set aside the order of Govern¬ 
ment refusing to restore the plaintiff to possession, and. as such, ought 
to have been brought within one year from the date of the order of the 
22od February, 1881. He held that the suit was governed either by 
art. 12 or 14 of sch. II of Act XV of 1877. 

On appeal, this decision was confirmed by the Acting District Judge. 
His judgment was as follows :— 

“ On the pleadings I see no other finding possible, but that the claim 
is barred. If this were a suit for dispossession, the plaintiff would have 
given, as the date of his cause of action, the date of the dispossession. 
But the plaintiff sued the Collector, and clearly gave, as the date of bis 
cause of action, the date of the final order which disposed of bis 
claim. He most clearly did sue to set aside the order of an officer of 
Government in his official capacity, and, therefore, art. 14 of sch. II of Act 
XV of 1877 is applicable.” 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Maneksha Jehangirsha, for the appellant.—This suit is not one to set 
aside the order of the Collector, or any other officer of [931] Government. 
It is really a suit for possession of immoveable property. The plaintiff’s 
cause of action is wrongful dispossession. The twelve-years’ period of 
limitation, therefore, applies. 

Toe dispossession took place before the Revenue Code (Bombay Act 
V of 1879). Under Regulation XVII of 1827 the Collector’s order does not 
prevent a suit. It need not, therefore, be set aside. Refers to Bahaji v. 
Anna (1) ; Danniull v. British India Steam Navigation Company (2); 
tish India Steam Navigation Company v. Saji Mahomed Essack (3): Sakha- 
ram Vithal Adhikari v. The Collector of Batnagiri (4). 

Hon. Rao Saheb VishvanathNarayan Mandlik (Government Pleader), 
for the respondent.—Regulation XVII of 1827, s. 7, enables the Collector to 
dispose of waste land for the benefit of the revenue. The Land Revenue Code 
(Act V of 1879). S3. 63 and 64, applies to the present case. It provides 
for the disposal of alluvial accretions; and, unless the plaintiff had special 
rights, the land could be sold by the Collector. The question of limita¬ 
tion cannot be decided in the present state of the record. The lower our s 
have not gone into the merits of the case. 


JUDGMENT. 

West. J.—The reason given by the District Court for holding the 
present suit barred by limitation ii not s :fficient. The plaintiff says a 
land which by alluvion had become an accretion to other land held oy 


(1) 10 B H. C. R. 479. 
(6) 3. M. 107. 
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him under a Jcowl was taken away from him by the Collector, and given to 
the defendant No. 3, Dattatraya. The District Judge refers to the fact that 
the plaintiff dates his cause of action from the final administrative order 
on his complaint, and thence deduces that the suit was one to set aside the 
Collector’s order disposing of the land, and was subject to a limitation of 
one year under art. 14, sob. II of Act XV of 1877. The suit, he thinks, 
cannot be one for dispossession, but must be one to set aside the order by 
which the dispossession was commanded. This is not an inevitable conclu¬ 
sion. Every dispossession by a person in authority is effected by means of 
an order; and if the reasoning of the District Judge were faultless, 
[432] there could virtually be no suit for dispossession by a public 
functionary—only a suit to set aside bis order or his act, subject to the 
very short term of limitation prescribed for such cases. In the absence of 
cases directly deciding the point, we are of opinion that arts. 12 and 14 of 
sch. II to the Limitation Act refer to orders and proceedings of a 
functionary to which by law is given a particular effect in favour of one 
person or against another, subject, in the regular course, to a further judicial 
proceeding having for its object to quash them or set them aside. There are 
many administrative orders, which being in their nature merely provisional, 
need no setting aside when the further and final decree or order is made 
which replaces and so puts an end to them. In such instances it might, 
in popular language, be said that the suit or proceeding is one bo set aside 
the order which it is sought to deprive of further operation, but for its 
proper purpose it is not set aside. It will have operated only for a time, but 
then it was in its nature temporary. It has been said that, if a summary 
order does not prevent a suit, it need not be set aside—see Babaji v. 
Anna (1)—and then the limitation clauses bearing on suits to set aside am 
order cannot have any application. There are other orders nob within 
the scope of the authority of the o£6oial who makes them, ratione 
materioe. He affects to deal with something in its nature or legal 
character beyond the range of bin functions. In the case of such an 
order carried out in the way of dispossession, we do nob think 
that the person injured is deprived of his remedy, or restricted in 
his resort to the Law Courts merely by the orders being signed by a 
Collector or other official. The order is, in the case supposed, legally a 
nullity; the dispossession is an act of force, as if it had been effected by 
a mere private individual. If, again, the order is one falling fairly within 
the authority of the official as reasonably construed, it may need or not 
need to be set aside aecording to the provisions of the law made for the 
particular case. 

In the instance before us it is said that the dispossession took place 
before the Land Revenue Code. (Bombay Act V of 1879), come into opera¬ 
tion. By that Code, ss. 63 and 64, the Collector is given particular power's 
for dealing with alluvion in the interest of the public revenue. The plaint- 
iff says that bbe alluvion in [433] this case became his as it formed, 
under the terms of his koiul. Under Reg. XVII of 1827. s. 7, the 
Collector could dispose of uncultivated land, but no private right 
could thus be impaired. A suit in the ordinary Court was contemplated 
and expressly provided for. It could be brought without setting aside the 
ollector s order ; and if the Collector’s order was wholly unjustifiable, 

intended that a person dispossessed by it need or 
should take any step, except a suit for dispossession. 
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The plaiotiif's kowl is not before us. nor have we the other docu¬ 
ments oecessary for forming a final .judgment on this case, even on the 
point of limitation. Whether the suit is barred or not, will depend, in 
some measure, on the particular facts and the times when they occurred. 
We do not desire to prejudge these, or the conclusions to which they 
will lead : but they must be considered, and that they may be so, we 
reverse the decree of the District Court, and remand the cause for retrial 
with reference to the foregoing observations. Costs to follow the final 
decision. 


Decree reversed and case remanded. 


11 B. 433. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice 

Nanabhai Haridas. 


Dhondo Bhikaji, {Original Defendant), Appellant v. Ganbsh 
Bhikaji, {Original Plaintiff). Respondent*'. 

(19th November, 1886.] 

Hindu law-~lnherUance—Mi»$ing pirscyi-^Prestonfilion of death—Claim afUr seven 
pears — Co-owntrs—Absent co-oioner-^Claim to his share of properly a question of 
evidence, not of sucession—Evidence Act I of 1672, s. 102. 

D, O, and B were oo-owners of certain khoti villages, B disappeared and 
was unbeard of for more than seven years. In his absence, D received his 
B’s share of the rents and proh». G claimed to be entitled toamoietyof B’s 
share therein, and brought this suit against D. 

[434] Held, that G was entitled to such moiety. B having been absent and 
unheard of for more than seven years, might be presumed to be dead, under 
8. 108 of the Evidence Act I of 1872. and G. as one of his two survivors, was en¬ 
titled to a moiety of his property. 

Where the right of a party claiming to succeed to the property of another >s 
based on the allegation that the latter has not been beard of for more than sevbn 
years, the question to be decided is one of evidence, and not a part of tbe sub¬ 
stantive law of inheritance. 

Parmeshar Rai\. Bishcshar Singh (1) concurred in. 

[R., 23 B. 296 (303).] 

THIS was a seooud aopeal from a decision of G. Jacob, Acting 
Assistant Judge of Batnagiri. 

Dhondo, Ganesh, (tbe plaiotiff), and Bhaskar were co-sharers in 
certain khoti villages situate! in the Batnagiri District, and, as sue 
entitled to their respective shares io the profits thereof. For ten years, 
however, prior to the iasbitution or this suit, Bhaskar had not been hear 
of, and during that time the defendant, Dhondo, (as tbe plaintiff allege ). 
had received Bhaskar’s share of the profits, and bad appropriated t 0 ® 
to his own use. The plaintiff claimed to be entitled to a moiety thereo , 
and filed this suit. 

Tbe Subordinate Judge of Chiplun. in the Batnagiri District rejected 
the plaintiff's claim. The plaintiff appealed to the Assistant Judge, wno 


• Second Appeal, No, 9 of 1885. 
(1) 1 A. 53. 
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reverseci fche lower Court’s decree and allo^ved the claim, with the follow- 
ing remarks :— 

“ It is true that the plaintiff has no actual right to a portion of 
Bhaskar’s share until the latter's death ; but neither has the defendant 
any such right, nor is there any reason why ho should bo preferred to the 
plaintiff. It is said that Bhaskar may eventually return, but in that case 
his claim to his share of the proQts might be barred by limitation, and 
then the defendant would have reaped the whole benefit of his absence. 
As a matter of equity, I think, the plaintiff’s claim is admissible. There 
is no dispute about the amount of the claim.” 

The defendant appealed to the High Court. 

Gangaram Bapsoba Rele, for the appellant.—The Hindu law provides 
that the lapse of twelve years shall entitle any co-owner to a share in the 
profits of the estate of a missing co-owner. The [435] Evidence Act does 
not supersede this rule of law. Any co-owner may lay claim to an absentee’s 
share after twelve years—see Strange’s Hindu Law, Vol I, p, 117. 
Section 26 of Keg, II of 1827 lays down the law to be applied in such 
cases— Ganesh Parashrani v. Raiiho Visluiu (l). 

There was no appearance for the other party. 
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JUDGMENT. 

Sargent, J. —We do not think the decreo of the Court below can 
be supported on the ground stated by the .Assistant Judge. The plaintiff 
can only establish a claim to a moiety of Bhaskar’s share in tbe rent as 
heir of Bhaskar, and it was as such that it was dealt with by the 
Subordinate Judge at the trial. Bhaskar had been admittedly absent for 
more than seven years, and by s. 108 of the Evidence Act, his death might 
legally be presumed. We agree with Mr. Justice Spankie in Parvieshar 
Rai V. Bisheahar Singh (2) that tbe question whether a person is to be 
presumed to be dead, is one of evidence, and not a part of the substantive 
law of inheritance. 

We, therefore, confirm the decree of the lower appellate Court. 

Decree conUrmed. 


11 B. 433. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Jtislice Birdicood. 


Gorakh Babaji and others, {Original Plaintiffs), Applicants v. 
VithaL NarayaN Joshi. {Original Defendant), Opponent.* 

[17th January, 1887.j 

Civil Procedure Code (Act XIV of 18S;J), s. 622 —Reoision —Illegality - Judge's duly to 
(licide secuoduiB allegata et probata. 

The plaiotiSs sued upon two hoods csecuted by the defeodaot in their father's 
favour, ooe for Rs. '200 and the other for Ri. 99-15 annas. 

The defendant in bis written statement, as well as in his deposition, admitted 
execution of the bonds in question, but pleaded noo roceipt cf consideration. 


Application uuder Extraordinary Jurisdiction, No. 28 of 1686. 

(1) Printed Judgments for 1879. p. 18 . (- 2 ) i a. 53. 
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The Subordinate Judge held that the bond foe Rs. 200 was not proved, but 
awarded the claim upon the other bond. 

[436] On appeal, one of the issues raised by the Assistant Judge was—are the 
bonds in suit proved ? He held that the plaintiffs had failed to prove axecutioa 
of the bonds, and dismissed the claim m toto. 

On an application to the High Court under s. 622 of the Civil Pcosedute Code 
{Act XIV of 1882). 

Held, reversing the decision of the lower Court, that the defendant having 
admitted execution of the bonds in question, the Assistant Judge aoted illegally 
in the exercise of hie jurisdiotion in raising the question of the execution. 

The first rule of adjudication is that a Judge shall decide secundum allegata 
et probata. The only question that could be tried in the present oase was non* 
receipt of consideration. 

CD., 22 B. 520 (524).] 

This was au application, under s. 622 of the Civil Procedure Code 
(Act XIV of 1882), against the decision of G. McCorkell, Assistant Judge 
of Ratnagiri. in appeal No. 92 of 1885. 

The plaintiffs brought two suits upon two bonds executed by the 
defendant in their father’s favour, one for Rs. 200 and the other for 
Rs. 99-15-0, dated, respectively, 2Qd and 96h July, 1881. 

The defendant admitted execution of both the bonds, but pleaded 
want of consideration. He alleged that he had deposited the bonds with 
the plaintiff’s father, on the understanding that be was to get them attested 
on payment of the consideration set forth in the bonds. This, he said, 
was never done. He, therefore, denied his liability under the bonds in 
question. 

The Subordinate Judge held that the bond for Rs. 200 was not 
proved, but awarded the plaintiff’s claim on the other bond. 

On appeal, the Assistant Judge raised the following issues :— 

1. Are the bonds in the suits duly proved ? 

2. Is the consideration duly proved ? 

He held that the plaintiffs bad failed to prove execution of both the 
bonds in question, and, therefore, dismissed the plaintiffs' claim. 

Against this decision the plaintiffs made an application to the High 
Court, under s. 622 of the Civil Procedure Code (Act XIV of 1882), upon 
the following grounds :— 

1. That the lower Court was wrong in throwing the burden of 
proving execution upon the plaintiffs. 

[437] 2. That the defendant having admitted execution of the said 
bonds, it lay upon him to prove non* receipt of consideration. 

3. That the lower Courts misconstrued the defendant’s deposition, 
in holding that it did not contain his admission of the execution of the 
bonds. 

A rule nisi was granted by Birdwood and Jardine, JJ., on the 1st 
March, 1886. 

Rav Saheb Vasudev Jagannath Kirtikar, showed cause.—This is not 
a case for the exercise of the extraordinary jurisdiction of this Court. The 
principles upon which this jurisdiction is exercised are laid down in the 
Full Bench case of Shiva Nathaji v. Joma (]). Section 622 of the Civil 
Procedure Code was not intended to give a second appeal from the decision 
of a lower appellate Court. There may be an error in law in its 


(1) 7 B. 341. 
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JUDGMENT. 

West, J.—This is not a. case of the imuroper exercise or declining 
of jurisdiction. Nor is it a case of material irregularity within the 
meaning of s. 622 of the Code of Civil Procedure. The Assistant 
Judge has not, in dealing with the case, fallen into any error of procedure 
such as to place the question for adjudication before him in a defective or 
perverted manner. But having proceeded aright to the investigation 
of the case, he [438] has, we think, in disposing of it, exercised the 
jurisdiction, which he undoubtedly bad, iu an illegal manner. The first 
rule of adjudication is that a judge shall decide secundum allegskt^ et 
probata—The “ Alice ” v. The " Rosita ” (4). In this case, the defendant 
admitted having executed the promissory note in question in this sense 
that he signed it and delivered it to the plaintiff, though, as he says, on 
the understanding that the attestations were to be added, and the 
document made use of as a security only after the consideration money 
was paid to the defendant, which he says, never took place. The admis¬ 
sion of the defendant’s signature and delivery of the document was 
confirmed by the defendant in his deposition, yet the Assistant Judge has 
found that the execution of the document is not proved. He says Ihe 
cannot find an admission of execution in the defendant’s statement. This 
is distinctly in contradiction to the written statement and the deposition. 
On the plaint and the written statement, no question of the execution in 
the ordinary sense could be raised, as that was not disputed. The 
allegation of delivery under special circumstances and that of non-receipt 
of consideration were questions in controversy, and could be tried and 
decided, as they should now be. The judgment of the District Court is 
reversed, and the cause is remitted for disposal of the appeal on the merits 
with reference to the foregoing observations. Costs of this application to 
be borne by the opponent. 

Decree reversed and case remanded. 


decision, but that is no ground for interference under that section. In 
the present case there is no irregularity of procedure, neither excess nor 
declining of jurisdiction. 

Pandurang Balibhadra (with him Ganpat Sadashiv Bao) contra .— 
The present case is one of illegality in the exercise of jurisdiction. The 
defendant admitted execution of the bonds. Therefore no question could 
arise as to execution. And yet the lower Court made that the main issue 
in the case, and oast the onus of proving, what did not require any proof, 
upon the plaintiff. This was a clear illsgality in dealing with the merits 
of the case. In such a case the High Court will interfere, as laid down 
in Eule 2 in Shiva Nalhaji’s case (1); Badami Kuar v. Dinu Rai (2) ; 
Dhan Singh v. Basant Singh (3). 


(1) 7 B- 341, 
(3) 8 B. 519, 


(2) 8 A. in. 

(4) L. B. 2 P. C. 214. 
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REVISIONAD CRIMINAL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

In re Anant Ramchandra Lothkar. * [16fcb November, 1886.] 

Criminal Procedure Code [Act Xot 1882), e. 195—Sanction to prosfcute—** Subordinate 
Court,what is < 2 — Sauc^ion to prosecute refused by Subordinate Judge in suit over 
iJs. 5.OQ0—Jurisdiction of District Court to grant sanction incases to which appeal 
lies to High Court from Subordinate Judge. 

la matters relatiat^ to the grant of sanction to prosecute under s. 195 of the 
Criminal Procedure Code {Act X of 1882), a Court is regarded as subordinate 
[439J to another Court where the latter is the Court to which an appeal from 
the former ordinarily lie?, and an application for such sanction must be made to 
such superior Court even in those particular c^ses in whiob an appeal lies 
to some other Court, e.g., to the High Court. 

A deocee*holder applied to the First Glass Subordinate Judge for sanction to 
prosecute his judgm^int^debtor, under ss. 206 and 424 of the Indian Penal Cole, 
for fraudulent coocealmeot of certain moveable property, w >tth about Rh. 10,000, 
awarded by the decree. This application was rejected by the Subordinate Judge. 
The District Judge declined to interfere, on the ground that the decree being 
appealable to the High Court, tbe High Court alone could deal with the appli* 
cation under s. 195 of the Criminal Prooeduce Code. 

Held, that though the decree in the present instance was apoealable to tbe 
High Court, still as appeals from tbe Court 0 ! the First Class Subordinate 
Judge ordinarily lay to tbe District Court, the former was subordinate to the 
latter Court within tbe meaning of s. 195 of the Criminal Procedure Code* 

[F., 22 C. 487 (490) ; R., 23 B. 50 (52); 13 Cr, L.J. 498 = 15 Ind. Cas. 642 = 8 N. 
L.R. 67 ; Rat. Unr. Cr. Cas. 511 (514).] 

This was an apolication, under s. 439 of the Criminal Procedure 
Code (Act X of 1882), for a revision of the order of H. Batty, Acting 
District Judge of Ratoagiri. 

The petitioner. Aoant Ramchandra, obtained a decree in tbe Court of 
the First Class Subordinate Judge of Ratoagiri for partition of certain 
ancestral property. The decree awarded to tbe petitioner moveable property 
worth about Rs. 10,000. The judgment-debtors having concealed tbe 
whole of this moveable property, to prevent its being taken in execution 
of the decree, the petitioner applied to the Fir^t Oia^s Subordinate Judge 
for a sanction to prosecute the judgment-debtors under S3. 206 and 424 of 
the Indian Penal Code (XLV of 1860). 

This application was rejected by the Subordinate Judge, on the 
ground that it was made with a view to annoy and harass the judgment- 
debtors. 

The petitioner then applied to the District Judge, who held that he 
had no jurisdiction, under s. 195 of the Criminal Procedure Code of 1882, 
to grant a sanction which had been refused by the First Class Subordinate 
Judge, on the ground that thesubject-mattor of the suit being over Rs- 5,000, 
the First Class Subordinate Judge was subordinate bo the High Court, 
and not to the District Court. He was of opinion that the case, being 
one appealable to the High Court, could be dealt [440] with, as to sanction 
under s. 195, by the High Court alone. 

The District Judge, therefore, declined to interfere. 



• Criminal Review, No, 283 of 1886. 

288 



a 


YI.] L. NOWROJI BANAJI v. B. RUTTONJI LIMBUVVALLA 11 Bom. 441 

The petitioner thereuoon applied to the High Court for a revision of 
the order of the District Judge. 

Shamrav Vital, for the petitioner.—The Court of the First Class Sub¬ 
ordinate Judge is. under Act XIV of 1869, subordinate to the District 
Judge. Appeals from his decisions ordinarily lie to the District Judge. 
He is, therefore, subordinate to the Discrict Judge within the meaning of 
s. 195 of Act X of 1882. Eefers to Iniperatrix v. Lakshman Sakharam (1). 

JUDGMENT. 

West, J.—We think that s. 195 of the Code of Criminal Procedure 
(Act X of 1882) has been worded, as it is, on purpose to give legislative 
effect to the judgment in fmperatrix v. Lakshman Sakharam (l). The 
intention and effect is. we think, to make a Court, in relation to the 
sanction or the refusal of sanction of a prosecution, subordinate to the 
Court to which an appeal from it ordinarily lies, i.e., lies in the majority of 
cases, even though in the particular instance the appeal would lie to 
another Court, ex. gr., to the High Court. 

We, therefore, set aside the order of the District Judge, and direct 
him to dispose of the application to him on its merits. 

Order reversed and case remanded. 


11 B. 441. 

[441] ORIGINAL CIVIL. 
Before Mr. Justice Jardine. 


LiMJi Nowao-ii Banaji {Plaintiff) v. Bapuji Rutton.h 
Limbuwalla and others [Defendants).'^ L256h February, 1887.] 

Charily-WiU-Bequest to charity-Public charily-Trmts atfcclinq lani^Perpetidtu- 
Pirstreltgioui ceremon^s : bai rozyar, niranydin, yezashni, qhambar, and dosla- 
Civil Procedure Code {Act \IV of 1882), s. 527. 


A P*rsi by Ins will directed that the income arising from a one-third share of 

a bungalow in Bombay, to which he was entitled, should be devoted in perpetuity 
to ihe performance of the rozgar ceremonies and the consecration of the 
nirangdm and the recitation of the yezashni and the annual ghambar and dosla 
ceremony.’’ He further directed that the said share should not be sold or mort¬ 
gaged. Evidence was given, which showed that the above-mentioned telieious 
oeremonies were performed among Patsis rather with a view to the private 
advantage of individuals than for the public benefit. 

UeW. that the trusts of the will were void, and that the direction, that the 
property should QOt be sold, wes iovelid. 


Stated under s. 527 of the Civil Procedure Code (Act XIV of 

loo2). 

J- J ^-O^QNowrojiCursetji Limbuwalla. a Parsi inhabitant of Bombay, 

*^^ving previously thereto made his will in 
the Cru^arathi language, whereby he appointed his son. Ruttonji Nowroii 

dufv Hormasji Gursetji, his executors. The said will was 

duly proved in the Supreme Court of Judic ature at Bombay on the 23rd 

• Suit No. 11 of 1887. 

(1) 2 B. 481. 
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September, 1857, by the said Buttonji Nowroji; and administration of all 
and singular the goods, chattels, rights, and credits of the said deceased 
was committed to the said Button! Nowroji, reserving the right of the said 
Hormasji Carsetji to come in and apply for the like probate. The said 
Hormasji has since duly renounced such right. 

“ 2, The said NowrojiCursetji died possessed of considerable property, 
moveable and immoveable, including an undivided one-third share of a 
hungaloio situate at Khetvadi, in Bombay. The clauses in the said will, 
relating to the said bungalow, are as follows :— 

[442] “ The thirteenth article is this: ‘ I have a bungalow situated at 
Khetvadi ; my bungalow comprising three shares, of which one share 
belongs to me, and one share belongs to my own son, Bhai Buttonji, and 
one share belongs to my brother, Hormasji.’ 

“ The fourteenth article is this : ‘My bungalow situate at Khetvadi 
has been perpetually set apart for charity purposes (dharmkhata). As to 
that, my son, Bhai Buttonji, and my brother, Hormasji, shall conduct all 
the affairs respecting the performance of the baj rozgar ceremonies and the 
consecration of the nirangdin and the recitation of the yezashni and the 
annual ghambar and dosla ceremonies.’ 

“ The fifteenth article is this: ‘ The (landed) estate or bungalow 
situated in Khebvadi. mentioned in the foregoing fourteenth article, shall 
not be sold or mortgaged by any one: whoever advances money on this 
bungalow shall lose the same.' 

“ 3. By the seventeenth clause of the said will, the testator directed 
that the said Buttonji Nowroji should be the heir to all his property: 
and by the nineteenth clause he directed that after the death of the said 
Buttonji the said property should belong to his five sons in equal propor¬ 


tions. . . , . 

“ 4. The said Nowroji Cursetji left him surviving his said son 

Buttonji and five sons of the said Buttonji, viz., Bomanji Buttonji Limbu- 

walla, the defendant, Bapuji, Cowasji, Bustomji, and Nusaecwanji, who 

has been adjudged a lunatic, and the committee of whose estate and 

effects is the plaintiff. 

“5. By an indenture bearing date the 9bh day of June, looO, the 
said Bomanji Buttonji released in favour of the said Buttonji Nowroji 
and his other sons all his claims and demands to. or in, the movable or 
immoveable estate of the said Nowroji Cursetji. or of the said Buttonji 

Nowroji Limbuwalla. 

“6 After the death of the said Nowroji Cursetji a sixth son, tde 
defendant, Nowroji, was born to the said Buttonji Nowroji. It 

by the defendants. Bapuji. Cowasji. and Bustomji and the said Nusset- 
wanji that the defendant Nowroji should share equally with them m cne 

estate of the said Nowroji Cursetji. M^vAmher 

r443l “ 7 The said Buttonji Nowroji died on the 8th November, 

1884, having duly made his last will, dated the 7th J^uary 1884 

whereby he appointed his wife, the defendant 

defendant Bapuji his exeentrix and executor ; ‘be 

granted to the said executrix and executor on the 30th January, 1885. 

“ft Thfi seventh clause of the said Will 13 as follows . 

■■ hereby direct as foUows :-My father,Nowroji e 

bv his own will has set apart hie own personal OPP-^b^a ^barej b^ 

bh,ngalo,o at Khetvadi bearing the present f 00“- 

Collector’s No. 538 for the purpose of performing in our bouse tb 

Semo^ative W rozgar ceremonies and certain other oeremon.es on the 
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days fixedfor the praise Of the holy/rofear (spirit). My executors are to 
•cause the above.mentJoned ceremonies to be performed out of the income 
of the said one-third share, and are to do such acts as may be proper to be - 

EdUhed° ®“tire object of the said will may be aeeom- Original., 

, such committee as aforesaid, and the defend- 

ants, Bapuji, Cowasji, Rustomji. and Nowroji, contend that the devise of 
the said one-thi^ share in the said Khetvadi house by the said will of the 
Noworji Cursetji 13 void, as being in perpetuity, and not for 
a charitable use : that the direction in the said will, that the said house 
should not be sold, is also void ; and the plaintiff, as such committee as 
aforesaid, and the defenoants. Bapuji, Cowasji. Rustomji. and Nowroji. are 
entitled to such ooe-third share in equal proportions. 

10 . The Advocate-General of Bombay joins in stating the present 

case as representing the said charity if validly created. 

“11. The questions for the opinion of this Honourable Court 
are. — ■■ 

n .Whether the trusts declared by the said will of the said Nowroii 

Curest]! LimbuwaUa. with reference to the one-third share of the said 
bungaloio at Khetvadi. are legal and valid trusts, or whether any and 
which of such trusts are or is legal and valid. 

[444] “ (2) Whether the trusts thereby declared, or any and which 
of such trusts, are or is void. » y a-uu wnicn 

“ (3) Whether the direction contained in the said will, that the said 
bunnaloio should not be sold, is or is not binding 

committee as aforesaid, and 
the defendants. Bapuji, Cowasji, Rustomji. and Nowroji. are now lawfully 
enticled to the said oue-third share in the said house. ^ 

12. In the event of this Honourable Court deciding that the said 

trusts are void, and tbat the said one-third share can be sold freed from 

such trusts, or aay of them, and that the plaintiff, as such comStteeT 

Cowasji, Rustomji, and Nowroji are 

the one-third share shall be sold by 

plaintiff and the defendants other than the Advocate-General of 

Bombay or such of the said persons as may be necessary parties to such 
thi pra°nt ff “f divided in equal proportions between 

frnct-o Honourable Court deciding that the said 

fmm f one-third share cannot be sold freed 

1“’'^ trusts, or from any of them, the sanction of this Honourable 

ric? ^ ® ®“®'^dird share at the same time as the 

rest of the said fiwTiffa'ow. The plaintiff and defendants, other than the 

one U undertake that the net proceeds of the sale of the said 

the;e^ ^^.^^^«bould be invested in Government paper, and iocome 
thereof applied m and upon the said trusts, or such of them as are vali“ 

as between o\f *=^0 costs of all parties to this case to be taxed 

Objects. They are merely for privaL ^ 606 ^ ^ire. 
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DOC valid. The law as to perpetuities is laid down in Yeap Cheah Neo v. 
Ong Cheng Neo (l); see also Fatma Bibi’s Case (2); whore the trust waa 
held to be for a public charity; Das Merees v. Cones (3); Andreius v. 
Joakim (4). As to the Parsi ceremonies, in reference to which the pro¬ 
posed trusts were to be established, counsel referred to the History of the- 
Parsis by Dosabbai Framii. pp. 165, 212; Essays on the Sacred Language,. 
Writings, and Eeligion of the Parsis. by Martin Haug, (Trubner) (5), 
pp. 224-225, p. 313, p. 400, note. p. 403; the Bombay G-azeteer, Vol. XIII, 
p. 271. He contended that these ceremonies were all for private benefit. 

Macpherson (Acting Advocate-General), for the defendants. • 

Oral evidence was given as to the nature of the above-mentioned 
ceremonies. 


JUDGMENT. 

Jardine, J. —The one-third share of the bxingalow at Khetvadi, in 
Bombay, was set apart by the testator, who died on the SOth June, 1857, 
for the performance of the ceremonies called haj rozgar, nirangdin, 
yezashni, and the annual ceremonies called ghambar and dosla (6). The 
head priest. Jivanji Jamshedji Modi, has deposed that muktad, a word 
derived from the Sanskrit, means the same as dosla, and that all these 
ceremonies, except muktad, which is celebrated for the benefit of the dead 
alone, are performed for the living as well as the dead. Excepting the 
ghambars, in which the Parsi community sometimes has a share, though 
not always, these ceremonies are, according to the witness, performed for 
the advantage or comfort of private individuals only. 

The baj rozgar ceremonies are performed on the fourth, tenth, »tnd 
thirtieth days after a death, and each subsequent month, for a year or 
longer ; and, according to this priest, they are meant to induce the frokars, 
or guardian spirits of the dead, to continue their good offices to the hvmg : 
and also to show that the living [446] have not forgotten the dead. 
According to Dr. Haug (Essays, 2od Edition), these frohars were origin¬ 
ally the departed souls of ancestors, comparable to the of the 

Brahmins and the manes of the Romans. Now they are regarded as 
guardian angels, each being of the good creation having one. 

The yezashni or, as Dr. Haug spells it in Gujarathi, iyas/iwc ceremony 
is part of the bay roz. Baj appears to be a recitation (Essay, 403). ihe 
iiashne comes from a root meaning to worship by means of sacrifices ana 
pravers. It is described by Dr. Haug (pp. 139, 231 and 394). Its connec¬ 
tion with Brahminical ceremonies is explained: as performed by cue 
Parsi priests now-a-days, it contains, according to the learned author, au 
the elements which constitute the different parts of ihejyottshtoma, cycle 
of sacrifices, the prototype of all the soma sacrifices. The yasna is ^ecit . 

and prayers are 

prayers are recited for the living and dead, and sometimes 
place. These gahanbars. as Dr. Haug calls them, are feasts 

seasons, held six times a year, each lasting five days, ft jg 

Tr blessings are recited over a meal, and an angel, or deceased spu'd;. « 

T U r p P qm (2) 6 B. 42 (50). 

re (4) 2 B.L.R. O.C.J. 148. 

the sacred Language, WrUings. and Religion of the Pars., by 

tu same as Hie.or.v of the Parsis b, Dosabha. 

Framii. p. 212 ; Gazetteer. 271, note, \ol. XIII. 
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invibed. The meal is pi'ovided ia his honour and eaten bv those present 
(pp. 224 and 408). 

The niuktad or fravardi(/aii days (p. 129) occur at the end of the 
Pars! year, and are occupied with ceremonies heSd in tender and religious 
memory of the dead. They are described at p. 212 of Mr. Dosabhai 
Framji’s History of the Parsis. 

The head priest has stated that. afi.ertha third day, the soul of the 
dead receives no spiritual benefit from these different ceremonies. But 
the Parsis consider their dead friends to be consoled by the remembrance 
of the living; the other advantages of these ceremonies seem to consist in 
the propitiation of these frohars, or guardian spirits, who, according bo 
Dr. Haug. are each a kind of prototype of some person, bo be compared 
with the ideas of Plato. They are believed to comfort and protect the 
living, if propitiated. The nirangdin is described by the head priest as the 
consecrated use of the urine of a secred white bull, which is kept by the 
community here. This product is applied [447] outwardly, and some of 
it is drunk. This great puridcition ceremony is described by Dr. Haug 
(pp. 241 and 285), who states that the custom has descended from the 
most ancient times; when a purifying and highly medicinal intiaence was 
ascribed to the fluid in question. The nirangdin I'equires a formal 
ijashne with homa (p. 400). It is intended, says Dr. Haug, for the remo¬ 
val of any impurity whatever; it lasts nine days, and is chiefly practised 
by priests. According to the priest, the living as well as the dead 
benefit thereby. 

The words of the will, as I understand them, point to benefits not 
open to all the Parsi community; and from the evidence of the priest and 
the reference made bo Dr. Haug’s learned essays. I come to the opinion 
that the benefits which, according to the belief of the Parsis. result from 
the ceremonies specified, are consolation to the spirits of certain dead 
persons and comfort to certain living persons, afforded by certain of the 
frohars or prototypes of the dead. 

In approaching the question of law, I bake, as authorities, the cases 
that have been cited—Peap Cheah Neo v. Ong Cheng Neo (1) and Fatma 
Bibt v. The Advocate General of Bombay (2). The object of the rule 

against perpetuities is, as stated by their Lordships of the Judicial Oom- 

niittee, to prevent the mischief of making property inalienable, unless for 
objects which are in some way useful or beneficial to the community. An 
exception is made, also on grounds of public policy, in favour of gifts for 
puiposes useful and beneficial to the public, and which in a wide sense of 
tna woid ara callad charitable uses/ 

In the present case, I am of opinion that neither the consolation of 

the dead nor the propitiation of the/roW.9 is a general public use. The 

farsb object bears some analogy to the purpose of the dedication of the Sow 
Ohong house in the case of the devise with which their Lordships dealt, 
iheir Lordships’observation apoears applicable to Parsis in Bombay : “ In 
this respect a pious Chinese is in precisely the same condition as a Koman 
J^athohe, who has devised property for masses for the dead, and as the 
ounstiao of any church who may have devised proDerbv[448]to maintain 
the tombs of deceased relatives.” The other object, yij.. acquiring, by a few 
private persons, of benefits through the protection of the/ro/tar;; seems to 

o lesemble a gift to a private company, and. therefore, nob a gift to a 


(l) L.R. 6 P.C. 381. 
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1887 charitable use— Cocks v. Maimers il) \ Attorney General v. Haberdashers* 
FEB. 25. Company (2). On the present question which arises under s. 527 of the 
_ Civil Procedure Code in a case stated, there has been no conflict, the 

aJRiGINAL parties being of accord that the devise is void, and the Advocate-General, 
Civil, as representing the charity, leaving them in the hands of the Court. 

reasons given, I find that the trusts declared with reference to* 
the one-third share of the bungalow at Khetvadi are void, and that the 
direction in the will, that it should not be sold, is not valid, nor binding, 
and that the plaintiff, as committee of the lunatic, and the first four 
defendants are lawfully entitled to the said one-third share. The decree 
will so declare, and will incorporate the substance of cl. 12 of the case 
stated and cl. 14 thereof as to costs. 

Attorneys for the plaintiffs:—Messrs. Wadia and Ghandy. 


11 B. 448 = GhiUy’8S C.C.R. 147. 

ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


Toolsa Goolal AND OTHERS (Plainti^s) V. John Antone and 

ANOTHER {Defendants). * 

The Bombay Tramway Company, Limited, Applicant. 

[11th—18th March. 1887.] 


Execution — Practice — Garnishee—Attachment by a judgment-creditor of adebtduelo- 
judgment-debtor by a third party—Order upon third party to pay, where debt 
admitted—Procedure where existence of debt not admitted —Civil Procedure Code 
(AVro/1882), ss. 267—268, 503. 

When a debt alleged to be due by a third party to a jadgmeot.debtor has been 
attached by the judgment-oreditor, the Court may, under s. 268 of the Civil 
cedure Code {Act XIV of 1882). make an order upon the gatnisheeiot the- 
payment of such debt to the judgment-oreditor in case the former admits it to 
be due, or for so much as he admits to be due to the judgment-debtor. Where, 
(449] however, the garnishee denies the debt, there is no other course open to 
the judgment-creditor than to have it sold, or to have a receiver appointed under 
s. 503 of the Civil Procedure Code (Aol XIV of 1882). 


[R,, 3 Bur. L.T. .34 = 8 Ind. Caa. 608.] 


This was a rafersnee to the High Court by Mr. N. Spencer, Acting- 
Cbief Judge of the Small Cause Court, as to the effect of a probibHory 
order issued under s. 268 of tbe Civil Procedure Code (Act XIV of 1882.); 
and raising the question as to the proper course to be pursued by a 
creditor who, in execution of his decree, has attached moneys in t e 
hands of a third party which are due by such third party to the judgmen 


Toolsa Goolal and others obtained a decree against one John Antone 
and another for Rs. 51-14, which by the decree was made payable DY 
monthly instalments of Rs. 2 each. In December, 1886, there remained 
sum of Rs. 20-2 still due to the plaintiffs under the decree, loe 


a 


defendant. John Antone, was a servant in tbe employ 
Tramway Company, In December. 1886, the defendants failed to PaV^ 
the instalment due. whereupon tbe plaintiffs on the 9bh December c 


Bait No. 25761 of 1884. 


(2) 1 My. & K. 420. 


(1) Ii.R. 12 Eq. 574. 
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a prohibitory order to be issued by the Small Cause Court, under s. 268 
of the Civil Procedure Code (XIV of 1882), prohibiting the Tramway 
Company from paying to the defendant, John Antone the said sum of 
Ks. 20 out of the amount of Rs. 30 due to him as wages from the month 
of November, 1886. The prohibitory order, which is hereafter referred 
to. as order A, was in the following terms :— 

To THE Manager, Bombay Tramway Company. Limited. 

Whereas John Antone, a carpenter in the Bombay Tramway 
Company, Limited, has failed to satisfy a decree passed against him 
and one Bbima Ramji on the 9th day of December, 1884, in favour of the 
plaintitis above named, for Rs. 51-14, and whereas Rs. 19-14, the balance 
of the said decree, and the costs of this order. Rs. 4, now remain unpaid, 
it is ordered that the first defendant be and he is hereby prohibited 
and restrained, until the further order of this Court, from receiving from 
you a certain debt alleged now to be due from you to the said first 
defendant, namely, the sum of Rs. 20-2 out of his salary of Rs. 30 for the 
moobb of November. 1886 ; aud that you. the said Manager, Bombay 
[450J Tramway Company, Limited, be and you are hereby prohibited 
and restrained, until the further order of this Court, from making pay¬ 
ment of the said debt, or any part thereof, to any person whomsoever.” 

On the 7th January. 1887, the plaintiffs obtained a summons calling 
on the Manager of the Tramway Company bo show causa why he should 
nob pay to the plaintiffs the moneys in his hands belonging to the first 
defendant (John Aotone), or so much thereof as would be suflicienB to 
satisfy the amount due by the defendants. 

On tbs return of the summons it was contended on behalf of the 

Tramway Company that, under the Civil Procedure Code, the Court had 

no power to issue such a summons, or to make any order upon it, and 
that the only course open to a creditor for enforcing the payment of a 
debt due to bis judgment-debtor by a third party was to procure the 
appointment of a receiver, who might sue for the debt. The Chief Judge 
however, made an order on the Manager of the Tramway Company out of 
the money in his hands to pay to the plaintiff the sum of Rs. 20 in 
rospect Oi bis dscres. 

At the request of the Tramway Company the Chief Judge stated the 
case, under a. 617 of tbe Civil Procedure Code (XIV of 1882) for the 
opiDioD of the High Court. * 

The reference was as follows :— • 

1. The plaintiff above named recovered judgment in this Court 
against tbe defendants for the sum of Rs. 51-14 payable by monthly 
instalments of Rs. 2. .33 

Qt-u Default was made in payment of the instalments, and on the 
yth of December, 1886. there was a balance due to the plaintiffs, under 
tbeir decree, of Rs. 20-2. 

3. The first defendant is employed in the Bombay Tramway 
ompany, and on the 9th of December the plaintiffs obtained an order 
lorder A) under s. 268 of the Code of Civil Procedure (Act XIV of 1882) 
prohibiting the Tramway Company, until the further order of this Court 

the salary 

due to the defendant for the month of November. 1886. 

JudGe't^Iimnt;^ 1887. the plaintiffs obtained a 

ftnnir Manager of the Tramway Company to 

appear before this Court on the 19bh of January to show cause, if any, wby 
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he should not pay to the plaintiffs the moneys in his bands. A copy of 
the summons is annexed, marked B. 

‘ 5. Mr. Koughton appeared for the Tramway Company in obedience 
to this summons. He admitted that the company had the money in 
their hands, but he contended that no provision was made in the Code of 
Civil Procedure for issuing such a summons after the prohibitory order, 
and that the summons itself and the order, which it has been the practice 
of this Court to make on the summons when no cause is shown, were 
ultra vires. He further contended that, if the money was not paid into 
Court after service of the prohibitory order, the Court could only adopt 
one of two courses : either anpoint a receiver to collect the debt, or direct 
that this debt be sold by auction. 

“ 6. Since the passing of Act XV of 1832 making the Civil Proce¬ 
dure Code applicable to this Court, it has been the practice, when a debt 
has to be attached, to issue a prohibitory order under s. 268, and, if the 
debt is not paid into Court under cl. (c), to issue a summons according 
to the form Appendix B : and, if no cause is shown, to make an order that 
the debtor shall pay the decree-holder the amount in bis hands, or so 
much thereof as shall be sufhoient to satisfy the amount due by the 
defendant. A form of the order usually made in such cases is annexed, 
marked C. 

“ 7. The prohibitory order A is taken from form No. 140 in the 
schedule of forms attached to the Code. The other forms, B and C, were, 
I believe, adopted from forms obtained from theoftice of the Protbonotary 
of the High Court after the passing of Act XV of 1882. 

“ 8. The English Supreme Court of Judicature Act, 1875, Order 
XLV, cl. 2, provides for the attachment of debts by an order of theOourt, 
and directs that ‘by the same or any subsequent order it may be ordered 
that the garnishee shall appear before the Court or a Judge or an officer 
of the Court, as such Judge or Court shall appoint, to show cause why be 
should not pay [452] the judgment-creditor the debt due from him to the 
judgment-debtor, or so much thereof as may be sufficient to satisfy the judg¬ 
ment-debt. There is no similar provision in the Civil Procedure Code, but 
s. 268 of the Code and the form of prohibitory order (Annex. A) do contem¬ 
plate the passing of a ‘further order,' and it appears to me that the Court can¬ 
not make this ‘ further order ’ without having the parties before it. Again, 
s. 267 empowers the Court to summon and examine persons as to property 
liable to be sei/.ed iu satisfaction of decrees, and the issue of the Judges 
summons annexed, marked B. and the inquiry on the summons may be 
considered as authorized under this section. No form of summons under 
this section is given in the Code, nor does the section say that the inquyy 
contemplated shall be made before the issue of the prohibitory order under 
the next following section. What is the effect of the order which it has 
been hitherto the practice to make on the Judge's summons, when no cause 
is shown, is a distinct question which does not now ax-ise. The contenti^ 
of Mr. Roughton is that the Court has no power to issue the summons B. 

or to make the oi'dev C. _ , 

“ On his application I submit the question he has x'aised fox 

opinion of the High Court.” 

The following is the summons above alluded to as summons B . 

“ Upon x'eading the px'ohibitorv order issued herein, and dated the 
day of December, 1886. and the return of the bailiff of ^rvice thareoi' 
and on hearing the plaintiffs, I do oi-der that the Manager, ^ 

way Company, Limited, do appear before me at this Court on the 
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of January, 1887, afc oloveo o’clock id tbe foroDoon, to show cause, if anv 
he has, why he should not pay to the plaintiffs the moneys in his hands 
belonging to the first defendant, or so much thereof as shall be sufficient bo 
satisfy the amount due by the defendants to the plaintiffs under the decree 
herein. 

I further direct that a copy of this summons shall be served on the 
first defendant abovenamed." 

The following is the order C:— 

[4S3] Upon reading the Judge’s summons issued herein dated, 
.tc., and on proof of service thereof, and on bearing the plaintiff, Ac.. I do 
order that the said, &c.. do out of the moneys in his bands pay to the 
plaintiff the sum ot rupees, ito., in respect of the decree herein.” 

Invcrarity, for the Tramway Company :—The order C is ultra, vires. 
We contend that the Civil Procedure Code gives tbe Judge no power to 
make an order upon a third party bo pay a debt alleged to be due by him 
to a judgment-debtor. Nor does it give a Judge power to issue the 
summons B. calling upon a third party to show cause why he should nob 
pay such a debt. Under the Code, the onlv course open to a decree- 
holder is to get a receiver appointed under s. d03 of the Code, and then 
the receiver may recover the debt. 

[Sargent, C. J.—Does not that section apply only where a debt 
is disputed ? Here the Tramway Company admits there is a debt due by 
it to the judgment-debtor.] 

The section does nob say so. We do nob admit we owe the money 
to the judgment-debtor, although we do admit we have this money in our 
hands. Section 267 is the only section which enables the Court to 
summon a third party for examination; but that is only with reference 
bo property “liable to be seized in satisfaction of the decree.” A debt 
due by a third party to a judgment-debtor is not liable to be seized It is 
attached by written order, and s. 276 of the Code shows that a distinc¬ 
tion is made between property liable to attachment by seizure and by 
written order. Section 267 only applies where there is property liable 
to actual seizure. The Court has no power, under the Code, to 
interrogate a person who is not a party to a suit, and ask him about bis 
affairs generally. It is clear that summary orders to pay debts can only 
be made against parties to suits. If it were otherwise, there might be 
great injustice done, for, a party against whom such an order is made 
would have no appeal. Section 244 of the Code only applies to parties to 
^its. We submit there is no power in the Court to is3u6 tbe summons 
cnake the order C. Counsel referred to the Rnslish Rules 
L4S4J and Orders. Order XUII, Rule 32, and Order XLV and rules 

T^n n/l At* 


JUDGMENT. 

Saikjent, C. J. —The question we have to determine is whether the 
bmall Cause Court has power to issue the summons B or to make the 
order G annexed to tbe reference. This depends unon the language of 
cerUin sections of the 19th chapter of the Civil Procedure Code (Act 

Q n are made applicable 

to the Small Cause Court. 

°i? Procedure Code fAct XIV of 1882). which is 

substantially the same as ss. 219 of Act VIII of 1859 and 267 of the Code 

necessarv”'ir^ “summon any person” it thinks 

ecessdij, and examine him m respect of any property liable to he seized 
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ID satisfaction of the decree.'’ Sections 266 and 269 show that seizure 
does not necessarily mean ac£?4a^ seizure, and may include such construc¬ 
tive seizure as is provided by the former of those sections. Nor is there 
anything in s. 266 which is clearly in aid of execution requiring that 
the summons should necessarily issue before attachment has been effected.- 

But it was said that, in any case, the summons should not be in 
formB; as it assumes that under certain circumstances an order might be- 
made on the garnishee to pay the judgment-creditor, and there was no 
section corresponding to Eule 3. Order XLV of the English Judicature 
Act, which enables this to be done. But although there is no section 
expressly providing for it, cl. (a) of s. 268 implies that the Court may 
make an order for payment of the debt which the garnishee is to obey, 
and by the long-established practice of this Court ever since Act VIIl of 
1859 came'into force, this has been held to justify an order for payment 
to the judgment-creditor, when the garnishee admits the debt to some 
amount, or does not deny the debt in toto. As the sections of the Code 
are—to use the language of Chief Baron Pollock in Pochin v. Duncombe (1) 
—susceptible of this interpretation which has been put upon them by 
long usage the Court will not disturb that construction. 

[45S] We think, therefore, that an order for payment may be made 
on a garnishee under the above circumstances. If, however, the garnishee 
denies the debt, there is DO other course open to the judgment-creditor 
than to have it sold, or to have a receiver appointed under s. 503. 
Subject to these remarks we see no objection either to the summons B 
or the order C. 

Attorneys for the Bombay Tramway Company:—Messrs. Tobin and 
Houghton. 


11 B.4SS. 

APPELLATE CIVIL. 

Before Sir Charles Sargent. Ki., Chief Justice and Mr. Justice 

Nanabhai Haridas. 


Kane Bable (Original Plaintiff), Appellant v. Antaji 
GangADHAR and others (Original Defendants Nos. 11, 12 
and 13), Respondents.* [22nd December, 1886.] 


Limitation Acts XIV ot 1859. cl. 13 of s. 1. IX of 1871, art. 127. rt»td XVof lSIT 
art, Joint family—Partilion^Ctaim by absent membet—Adverse possession 
Sxclusion—Participation in prof/ts of joint property—Paynxent—Occastonal resi¬ 
dence of wife of absent member tvith joint family. 


The plaintifl and hie four brothers (Gane, Shive, Rama and Bale) were members 
of a ioiot Hindu family. The only one of them who lived at home obive. 
In 1854 the family property, which had been mortgaged, was redeemed by ta 
brothers, and after redemption it was placed under the management ot Shive y 
the eldest brother G»ne. Subsequently, two of the brothers died while abs 
from the village ; and the plaintin, who was twenty years of age in 1854. 
the army in 1855 He did not return until 1876 ; but. during the ^ 

wife used occasionally to visit her husband’s native place, and durmg these 
resided in the family house with Shive and (lane. In 1872 Gane died. 

The plaintiff alleged that in 1876 be demanded his share, but was refused, in 
1893 be filed this suit for partition. - 


• Second Appeal. No. 400 of 1884. 
(1) I H. <fe N. 84-2. (856-857). 
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It was contended that the eight of the plaintiff bad become barred by tbe 
Limitation Act XIV of 1859, and was not revived by Act XV of 1877, whiob was 
in force at the date the suit was brought. 

The Court of first instance awarded th^ plaintiff’s olaim. On appeal, the Assist* 
ant Judge reversed the decree of the Court below, holding that under ol. 13 of s. 1 
of the Limitation Aot XIV of 1S59 the plaintiff had lost his right to sue, and 
that suoh right could not be revived by the passing of the subsequent Limitation 
Acts IX of 1871 and XV of 1877. He was of opinion that the fact that the 
plaintiff’s wife “ bad put up at Sbive's house for a few days, if it were a fact, 
did not help the plaintiff’s title.” 

[456] Held by the High Court (following Kazi Ahtifd v. More Eeshav (1)) that 
the occasional residence of the plaintiff's wife with 3hive, who was in possession 
of the property, might be a benefit out of the estate equivalent to a payment so 
as to satisfy the requirement of cl. 13 of a. I of Limitation Aot XIV of 1859. 
If such a benefit had been received by the plaintiff within twelve years previously 
to the repeal of that Aot, the plaintiff had not lost bis right to sue at the date 
of the passing of Act IX of 1.S71 and that Aot would, therefore, have applied to 
any suit brought by him while it was in force. By art. 127 of sch. II of Limita¬ 
tion Act IX of 1871 the period of limitation dated from the time when the plaint¬ 
iff claimed and was refused bis share, which, according to the plaintiff’s 
allegation, was in 1876. Aot IX of lfl7l was repealed by Aot XV of 1877, which 
governed the present suit, unless the right to sue had expired under Act XIV of 
1859. The Court remanded the case for a fresh decision on the question of limi ■ 
tation, having regard to the above observations. 


1886 

Deo. 22. 

Appel¬ 

late 

OlVIL 
11 B 4SS 


This was a second appeal from the decision of G. Jacob, Acting 
Assistant Judge of Eatnagiri. 

The plaintiff and his four brothers (Gane, Shive, Rama, and Bale) 
were members of a joint Hindu family. The only one of them who lived 
at home was Shive. In 1854 the family property, which had been 
mortgaged, was redeemed by the brothers, and after redemption it was 
placed under the management of Shive by the eldest brother, Gane. 
Subsequently, two of the brothers died while absent from the village: and 
5^® Plaintiff, who was twenty years of age in 1854, joined the armv in 
1855. He did not return until 1876; but, during the interval, his wife ‘ 
used occasionally to visit her husband’s native place, and during these 
visits resided in the family bouse with Shive and Gane. In 1872 
Gane died. 


The plaintiff alleged that in 1876 he demanded bis share, but was 
refused. 

The plaintiff brought the present suit in 1883 for partition of the 
property, and claimed one-fifth share therein. The defendants, Nos 1-10 
were sons of the four brothers of the plaintiff. The other defendants.^ 
Nos. 11-20. were alienees under Shive. The Court of first instance 
awarded the plaintiff’s claim. The defendants. Nos. 11. 12 and 13, 
appealed to the Assistant Judge, who held that the plaintiff’s claim had 
become barred under cl. 13 of s. 1 of the Limitation Act XIV of 1859. The 
following is an extract from his judgment:— 

[457] “ The lower Court was wrong in holding that the plaintiff’s 
cause of action arose in 1877. When a person has no title, a mere 
emand on his part will not give him one. The evidence shows that the 

redeemed from a previous mortgage by the joint brothers in 
ICJUA, but there is nothing to show that after that date the plaintiff had 
any connection with the property at all. Ha was absent in service in 
army, and he himself admits (Ex. 40) that he never came back to the 
village, and never received any of the profits of the propertv. The 
^atements made by some of the witnesses, that the plaintiff returned on 
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two 01 * three occasions and put up at Shive’s house, are falsified by the 
plaintiff’s own admission. The fact that bis wife put up at Shive’s house 
for a few days, if it be a fact, does not help the plaintiff’s title. Under s. 1, 
cl. 13 of Act XIV of 1859 the period of limitation is counted from the 
death of the person from whom the property was said to have descended, 
or from the date of the last payment to the plaintiff or any person through 
whom be claims hy the person in the possession or maoagameht of the 
property or estate on account of the alleged share. It is clear, 
therefore, that the plaintiff had lost his right to sue under that Act, and 
that right could not be revived by Act IX of 1871 or Act XV of 1877. 

^ The fact that the other defendants admitted the 

plaintiff’s claim, is quite immaterial. For the above reasons 1 amend 
the decree of the lower Court, ordering that no share of the lands 
described in the memorandum of appeal by reference to the plaint be 
partitioned to the plaintiff’s share, but that they be left entire in the 
appellant’s possession # * * plaintiff must 

bear all tbe costs of the appellants in both Courts.” 

Tbe plaintiff appealed to tbe High Court. 

K. T. Telanq (y. V. Athalye with him), for the appellant.—Exclusion 
is essential to give adverse possession— Nilo Ramohandra v. Govind (1). 
There is no proof of exclusion here. The plaintiff had been in joint 
possession with his brother when at home, and his mere absence would 
not deprive him of bis right to the family property. Mere non-receipt of 
profits of tbe property does nob amount to exclusion— Bambhat Agnihotn 
V. The Collector of Poona (2). Nor does exclusive possession by a co- 
sharer, per se, amount to adverse possession by another oo-sharer— Sheikh 
Asud Ali Khan y. Sheikh Akbar Ah Khan (3). Tbe possession by the 
co-owner should be such as bo rebut the presumption that it was joint. It 
cannot be that a member of a joint family who has to serve abroad, and 
who transmits money to the family, should by his mere absence lose his 
right to the family property. In this case tbe plaintiff’s wife used to visit 
and stay [458] for a few days occasionally at the family house. This 
should be considered as participation in tbe piofits of the property. 

Ghanasham Nilkanalh Nadkarni, for the respondents.—This suit is 
barred. .Assuming that the plaintiff’s wife used to pay occasional visits, 
that would nob save limitation. The plaintiff must have some benefit out 
of tbe family property, some payment on account of his share —Baftuji 
Bhikaji v. Kashinath Jai/annath (4) ; Sitaratn Vasudeo v. 

Balkri’ihna vi). Even if an occasional visit and stay of the plaintiffs 
wife is to be considered as amounting to “ payment ” within the cootecn- 
platioo of tbe Limitation Act. no such visit has taken nlace within twelve 
years before this suit was brought. Twelve years’ possession by a 
co-owner without any participation of the profits by the other 
would amount to exclusion. It is nob necessary that the exclusion shoo 
be known to the co-owner— Balaji Bamchandra Vnidya v. 
Hanmanlraiii (G). The right to sue is barred here : and where the righ ^ 
sue has gone, no subsequent act or admission can revive it. The plain i 
having been out of possession for more than twelve years, nob only wa 
his remedy barred, bub his right was extinguished. The right having ce 
extinguished under the Act of 1859, the subsequent Act IX of 1871 cou 


(1) !0 B. if. (2) 1 B. 692. 

(4) Printed Judgments for 1881, p. 234. 
(6) Printed Judgments for 1877, p. US. 
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not revive it— Earn Chunder Ghosaid v. Jaggutmonmohiney Dabee (1). 
The possession, therefore, became adverse; and having been adverse for 
more than twelve years was of itself sufficient to create a title—iJarjj 
Sahoy Singh v. Kooldeep Singh (2). The plaintiff having lost his right to 
sue under the old Limitation Acts, the present Act of 1877 cannot help 
him : see s. 1, el. 4 of Act XV of 1877. 

K. T. Teiang, in reply.—The ease of Earn Sahoy Singh v. Kooldeep 
Singh (2) does not apply. The case of Easi Ahmed v. Moro Keshuv (3) is 
in point, though it was a decision under the Act of 1859. The eases of 
extinguishment of right or remedy cited for the respondents are not bind¬ 
ing authorities in such a case. Eambhat Agnihotri v. The Collector of 
Poona (4) does not [459] apply. To constitute adverse possession the pos¬ 
session of the co-parcener must be inconsistent with the right of the other 
co-parceners. 


1886 

Dec. 22. 

Appel¬ 

late 

Civil. 

11 B. 4S3. 


JUDGMENT. 


Nanabhai Haridas, J. —The plaintiff Kane brought this suit for 
partition of joint ancestral property. He claimed one-fifth of it as one of 
five sons of the original owner, one Bable,—defendants Nos. 1-10 bein® 
sons of the remaining four. The other defendants (U-20J claim as alien” 
ees under one of those sons. Shive. All the defendants, except Nos. 11. 
12, 13, and 17. admitted the plaintiff’s claim in their written statements : 
and No. 17 also, though at a later stage of the case, did the same. The 
Subordinate Judge held that the pUinciff and the first ten defendants 
were members of an undivided Hindu family ; that the pioperby in 
dispute was their joint ancestral property, and, as such. liable to be 
partitioned ; that the plaintiff was entitled to his one-fifth share therein: 
that he was nob bound by the alienations relied upon by defendants 11, 
12, and 13 : and that the claim was nob barred. He, accordingly, awarded 
the plaintiff 's claim. 

Defendants Nos. 11,12, and 13 alone appealed against that decision • 
and the Assistant Judge, having found that the suit was barred, dismissed 
It, with costs as against the plaintiff. 

In this appeal to us against that decision, therefore, the only question 

we are called upon to determine is, whether the suit is leally barred by the 

law of limitation. The facts, so far as they bear on this question, are as 

follows The five sons of Bable formed a joint Hindu family. The only 

property of the family, namely, that in dispute, was mortgaged to the 

^tber of defendant No. 11. It was redeemed by the brothers in 1854 

The only brother who was living at home was Shive. the others being 

out on service. After redemption, therefore, as the Subordinate Judge 

finds, lb was placed under the management of.Shive” bv the eldest 

brother, Gane. and it was managed by him "for the family.” ' Thereafter 

two of the brothers died where they were employed; aud the plaintiff. 

who was twenty years of age in 1854, joined the army in May 1855 

He did not return until 1876. bub the Subordinate Judge finds’ [4601 

that during the interval his wife used to come now and then.and 

bo live with Shive and Gane,” No partition has taken place up to the 
present time. 


This suit was instituted in 
plaintiff left to join the army. 


1883, or twenty-eight years after the 
The plaintiff alleges that, in 1876, he 
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demanded bis share, and was refused. Suob being the case if Act XVof 
1877 applies, the suit is clearly in time: see sch. II, art. 127. But it is 
contended that that Act does not apply, as any right of the plaintiff to 
demand a partition had, before the passing of that Act, become barred 
under Act XIV of 1859, and was not revived thereby. We have, 
accordingly, to see if that was so. For a suit liks the present, s. 1 
of the latter Act, cl. 13, provides a limitation of twelve years. That 
period is to be counted either “ from the death of the person from whom 

the property alleged to be joint is said to have descended.or 

from the date of the last payment to the plaintiff.by the person 

in possession or management of such property.on account of 

such alleged share.” There is nothing in this section to prevent 
a Hindu family from continuing joint for a longer period than 
twelve years from the date of such death if the co-parceners wish not 
to divide. But in that case, whenever, after the twelve years have 
elapsed, one of them changes his mind and seeks a partition, he^ has 
to make out that, within twelve years of his suit, he has received a “pay¬ 
ment ” within the meaning of the above clause. The expression “payment” 
has been interpreted liberally so as to include any enjoyment of, or parti¬ 
cipation in, the joint property. Even the occasional residence of the 
plaintiff or of his wife or family with the defendant in possession has been 
held sufficient to satisfy this requirement. In the case of Kazi Ahmed y. 
Moro Keshav (1), Westropp, C. j., lays down that although the plaintiff 
may have mainly resided away from the locality of the property, yet be 
may, either by occasional residence with his brother Shivram at the 
expense of the latter, or by leaving his wife or family with Shivram at 
the expense of the latter, or by payments, have received a benefit out of 
the undivided estate.” The Subordinate Judge has [461J found that while 
the plaintiff was out on service “ bis wife used to come now and then into 
these parts and to live with Shive and Gane.” The Assistant Judge, 
however, has not found whether such was the case or not. He observes 
that ” the fact that bis wife put up at Shive’s house for a few days, if it 
be a fact, does not help the plaintiff’s title.” But, according to the 
above decision, if it is a fact, it has a very important bearing on the 
question of limitation, and must, therefore, be distinctly found before that 
question can be decided. If such fact took nlace any time within twelve 
years previous to the repeal of Act XIV of 1859 by Act IX of ® 

plaintiff had not lost his right to sue under the former Act; and toe 
latter Act would, therefore, have applied to any suit brought by him 
while it was in force. Schedule II of that Act, art. 127 Provided for suoft 
a suit a limitation of twelve years from the time when the plaintiff claim 
and is refused his share.” The plaintiff alleges thac he claimed bis shaw. 
and was refused in 1876. The respondents do not deny allegation i 

their written statement, but contend that that did 077 

cause of action to accrue then. That Act was repealed by Act XV ot iO< 
which is the Limitation Act now in force, and, qkq 

present suit, unless the right to sue had gone under Act of ^ 

We must, therefore, reverse the decision of the Assistant 

remand the case in order that he may arrive at a f .jjis 

question of limitation with reference to the above remarks. Coats of tb 

appeal to abide the result. , 

Decree reversed and case remanaea. 


(1) 11 B. 461, note 
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NOTE,—The following is the Oise of Kazi Ahmed v. iloro Keshav, (Feinted Judg¬ 
ments for 1676, p. 120,) referred to and followed in the foregoing case 

Moro and his four brothers were members of an undivided family. Moto left his 
house in 1848, and earned his livelihood abroad, as also did three of the other brothers, 
the family property being left in the management of their brother, Shivtam. In 1854, 
Shivram mortgaged the property to the defendant’s father, and subsequently held it 
as a lessee from him at an annual rent. Shivram was sued for non-payment of ten t, 
and was dispossessed of the property in 1863. Moro brought this suit for his share of 
the property in 1875. The oase came up to the High Court. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

[462} Westropp, C. J.—The joint Judge has omitted to find whether or not 
there was any participation of the plaintiff in the tents and produce of the property 
(for his share in which he now sues) at any time within twelve years before the com- 

mencemont of this suit, which was instituted on the 26th July 1875. Although the 

plaintiff may have mainly resided away from the locality of the property, yet he may, 
either by occasional residence with his brother Shivtam at the expense of the latter, or 
by leaving his wife or family with Shivram at the expense of the latter, or by paymens 
have received a benefit out of the undivided estate. This point must be inquired into 
by the Joint Judga!; and, in order that he may make that inquiry, the Court reverses 
his decree, and remands the cause for re-trial by him. The costs of this second appeal 
must abide the result of the cause. The objection now made by the defendant’s plead¬ 
er, vjua uoce, as to want of parties, comes too late to be permitted. The Joint Judge 
may admit such evidence on either side on the question of participation in the rents 
and profits as may seem to him to oe expedient for the proper determination of the cause. 

tR. 11 Be 455.J 


11 B. 462. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

Abdulbhai {Original Defendant), Appellant v. Kashi 
DECEASED, BY HIS HEIR. Dhondi {Original Plaintiff) ’ 
Respondent.* [Sbb January. 1887.] 

-Mortgage, whai js a-Rzgaisites of a mortgage—ContTact—ConstTuclion. 

In 1862. A in consideration of a debt of Rs. 150. passed to B a writinir 

It provided (infer alia) that B should hold 
f lao'I belonging to A for twenty years, that at the 

end of that period the land should be restored to A. free from all claims for nav 
ment of the principal or interest of the debt of Rs. 150 ; that if B nlLnted JinS 
^ the land so planted after the lapL of twenty 

JBBitS dS d tdllftDt at Rs* 50 pBt (LWtUVl^ ” ^ 

lanrt'ini8l2°whL‘^lT agreement. B. continued in possession of the 

for redemptL ® transaction as a mortgage, brought this suit 

BaiS.?’that the contract between the 
parties was not a mortgage, and that the defendant had a right to retain occuoa 
tion at least of the vineyard, subject only to a rent of Rs. 50 a year -TheS was 

ste (Q) Wahhanddut Ctmtur Dewchand- 


G) My. & Cr. 303 (308). 


• Second Appeal No. 67 of 1885. 


(2) Printed Judgments for 1884, p. 161. 
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[463] This was a second aopaal from the decision of G. Jacob, 
Acting Assistant Judge of Poona, in appeal No. 121 of 1883. 

Tne plaintiff and his deceased brother borrowed from the defendant a 
sum of Rs. 150, in consideration of which they executed in his favour a 
bond dated 2nd April 1862. Under this bond the land in disoute was 
put into the possession of the defendant, and ic was agreed that he was to 
enjoy it for twenty years, at the end of which period it was to be restored 
to the plaintiff', free from all claims on account of the principal or interest 
of the sum borrowed. It was also agreed that if the defendant planted 
vines or grew other trees on the land, and found it impracticable to 
remove the same at the end of the twenty years, he was to be at liberty 
to retain the land as a tenant at a yearly rent of Rs. 50. 

The following is a translation of the material portions of the bond in 
question :— 

“ We have, for the purpose of paying to Taraohand Hatimal Marwadi. 
received from you, as debt, the principal sum of Rs. 150. These rupees are 
a loan, bearing no interest. As consideration for this is given to you the 
following:—There is our wieras land. " v * * * 

this one whole strip of garden and dry-crop land measuring acres 9 26. 
and paying Government assessment Rs. 8, situated in the middle and 
lying to the north of, and adjacent to. the strip of land of guava trees 
which belongs to the said Bhau {i.e., kinsmen) is given to you. 

* * This land, including both the dry-crop and garden land, together 

with the right of using the water of one-half of the well, you are to cudi‘ 
vatc and enjoy for Uoenty years. Thereafter zve shall have not to pay you 
the amount zvhich zoill be lost to you ; and you will have recouped yourself 
by your having cultivated the land. Nothing shall remain dzie by us to you 
after the expiration of the said period. You may grow any crop therein 
and enjoy the same during the period fixed. Should you plant vines, and 
grow such other crops of note therein ; and should it be impracticable to 
remove the same from the land after the lapse of the twenty years, you 
are then to pay us annually, while you have a right over such crops. 
Rs 50 in respect of our nroprietary right, and you are to enjoy the probes 
of the crops of the land given to you. When we receive Rs. 50 m respeec 
of our proprietary right after the expiration of the period fixed, we PJ-y 
the amount of the Government assessment. As regards the dues ot tne 
hakdars &c . the payment of the same will rest with you so longascne 
land will remain with you. Should we after the expiration of P^^ 
receive from you the fifty rupees, you are to give up the land together with 
the crops and trees and the water therein, deliver the same into posses 

Sion andtheoyouareto walkaway. Thereafter you will have no claim what^ 

ever over the same. The survey number given to you stands at P"^®“ 

[464] name of Tarachand Marwadi; we will get the same tiansfe ed to 
vonr name The same will remain m your name up to the teiminatio 
the period, and then we are to receive from you Rs 50 
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the same grow crops thereio, as to whatever expenses may have to be 
incurred for raising the water by means of a water-course or ohaanel we 
will pay the same. Should you plant mango-trees, &o., you are to enjoy 
the same so long as you hold the land, and thereafter we are to enjoy the 
same. You ace to pay the Government assessment for the time the land 
will remain with you. Whether you grow crops or not should you take 
or by manure in the village, and should the same be required to be brought 
to the land, we will bring the same. As to whatever sticks or stakes you 
will out, we will remove the same to the land from the place where 
you cut the same. As to the labour to be bestowed ou the land together 
with the supply of water, the same will rest with you so long as the 
land will remain with you. Should you meet with any disturbance 
from our creditor during the period of the twenty years we will 
answer for the same, and will not allow you to sustain any loss thereby. 
As to whatever damage may be thereby done to the crops, we will 
make good the same to you, as will be determined by the opinion of inde¬ 
pendent persons. After the expiration of the twenty years you should go 
on paying Rs. 50 every year in respect of our proprietary right up to the 
time the land may remain with you. In the year in which the Rs. 50 
payable to us annually in respect of our proprietary right will not bo 
received by us, you are then to leave off the crops and go out of the 
meadow. As to the vines which you may plant during the time the laud 
will continue to be held by you, you are to give us, every year, fifteen 
sers of grapes therefrom as the portion due to us out of the pluckings in 
respect of our proprietary right. Should you plant mango and guava 
trees, we will take five hundred fruits every year. Should the cistern 
for receiving water of the well and the well itself have to be repaired, the 
expenses for the same will be borne by us. The water of the well should 
be taken by us half and half by turns. Should we have to plant garden 
trees iu the portion of the land of the above survey number which has 
remained with us we will take water into our piece of laud during the 
time that may remain to make up the time of your turn after you shall 
have done taking the same for your gardening purposes. We will not 
take water to the detriment of your crops. The number which is now 
transferred bo your name is to stand in the name of one of you for twenty 
years. And after the expiration of the twenty years you are to have the 
said number transferred bo our name, and thereafter we will execute a 
separate agreement to you for the managemeab of the crops. It has been 
agreed, that after the lapse of ihe period, no amount is to remain payable 
by us, and that you are to be considered to have received your amount. This 
bond is duly given in writing.” 

[4651 Treating the transaction as a mortgage, the plaintiff Drought 
the present suit in 1882 to redeem the land in dispute. 

The defendant pleaded that be had planted vines and fruit trees of 
various kinds, and that so long as the trees remained, be was entitled to 
retain possession or the land on payment of Rs. 50 per annum to the 
plaintiff. 

on the authority of Gopal Sitaram 
(june V. Vesai (1), that the document embodying the agreement between 
the parties was a lease, and not a mortgage, and that the defendant was 
entitled to hold the portion of the land, on which the trees stood, at a 
yearly rent of Rs. 50 so long as the trees remained. He, therefore, passed 
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a decree awarding feo the plaintiff possession of only a portion of the land 
in dispute. 

The Acting Assistant Judge amended this decree, in appeal, by award¬ 
ing to the plaintiff the whole of the land claimed. He was of opinion that 
the contract between the parties was one of mortgage, and that on the 
expiration of the stipulated period of twenty years the plaintiff was 
entitled to redeem the mortgage debt having been paid off out of tbo profits 
of the land. As to the further agreement under which the defendant 
was to retain possession as a tenant on a yearly rent of Bs. 50 while the 
fruit trees were bearing, be held that such an agreement was void, as 
limiting the time within which the plaintiff might exercise his right of 
redemption according to the terms of the mortgage*bond. 

Against this decision the defendant preferred a second appeal to the 

High Court. 

G. B. Bele, for the appellant. 

Bav Sabeb V. J. Kirtikar, for the respondent. 


JUDGMENT. 

West, J.—The document (Ex. No. 10), which embodies the contract 
between the parties in tbe present case, is certainly headed karz rokha or 
debt-note. But, as pointed out by Westropp, O.J., in Subhabhat v. Vasudev- 
bhat (1), it is not the name given to a contract or to the memorial of it that 
determines the nature of tbe contract. It is the contents of the agree¬ 
ment, tbe jural relation constituted by it, that determines whether 
[466] it is really a conveyance, a lease, a mortgage, or a contract of some 
other nature. In the present instance, the plaintiff’s father owing the 
defendant Bs. 150 gives to him certain land for twenty years in considera¬ 
tion thereof. He also engages that, if the defendant shall plant vines, he 
shall be at liberty to retain the land so planted after the twenty years as 
tenant at Bs. 50 a year. Thera are subsidiary agreements on which it is 
not necessary to dwell. 

For the plaintiff it is contended that this transaction was essentially 
a mortgage, and that it being a mortgage, tbe agreement for a tenancy of 
undefined duration after the lapse of the twenty years was void, as fetter¬ 
ing the right of redemption necessarily incident to a mortgage. On the other 
hand, it might be said that tbe granting of the lease was an indication that 
a mortgage, at least in the ordinary sense, could not really have been 
intended. Certainlythere was nothing plainly inequitable in the agreement, 
that if tbe defendant went to tbe expense of planting a vineyard, 
and so adding greatlv to tbe value of the property, be should enjoy 
the fruits at a reasonable rone. But the principal question is, 
whether the agreement really constitutes a mortgage or not; and, if we 
applv tbe test of mutuality of remedy insisted on by Lord Cottenbam 
in Wiiliams v. Owen (2), we are forced to say it is not a mortpge. There 
is no stipulation for interest ; there is no agreement lor the payment 
even of tbe Bs. 150 in any case. In the event of the grantee s disturbance 
by a right paramount to the grantor’s, tbe stipulation is for the payment 
nnlv of damages On such an agreement as this the grantee could not 
Tale base? any claim tor payment of Bs. 150, or any part of it. The 
land was granted for a term instead of the money, and the grant extm- 
the debt The "■’rds added by way of greater precaution, that 
orrestrtg th^and aft-,- the tweety years the grantee should have no 


(2) 5 May. A Or. pp. 303, 308, 


(1) 2 B. 113. 
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claim for money on the grantor, could not create such a right for him 
at any intermeliate periol. Th^ra was no such right, and where there 
was no debt, there could not be a mortgage see Ltkhmichand WaU 
chandshet Gujary.Chatur Vewchandshet Giiiar{X). 

[467] The only obstacle to the operation of the clause of tenancy 
being thus removed, the defendant had a right to retain occupation at 
least of the vineyard, subject only to a rent of Bs. 50 a year. We. there¬ 
fore, reverse the decree of the Assistant Judge, and restore that of the 
Subordinate Judge, with all costs on respondent. 

Decree reversed. 


11 B.467. 

APPELLATE CIVIL. 

Before Mr. Justice West arid Mr. Justice Birdwood. 

Shankar Bisto Nadgir and another {Original Plaintiffs), 
Appellants v. Narsinghrao Bamchandra and another 
{Original Defendants), Bespon-ients.* [26th January. 1887.] 

Ezevtiioiof de:re*. ^Limitation—Eject of dismissal o1 application for execution duhi 
mxi‘i—Act XV of \9n, art. 179. parat. i and 5 of sch, II. 

If an application foe execution of a decree is duly made so as to satisfy the 
te'-tas of art. 179, paras. 4 and 5 of soh. II of Aot XV of 1877, but is dismissed, 
such dismissal doe? not prevent the application from furnishing a point of time 
for tbe beginaing of a new term of limitation. 

[Dis? 12 A. 392 (P.B.)-IO A.W.N. 119; F.. 18 C. 462; 15 M. 240-1 M.L.J. 
750 : R.. 19 B. 261 ; 31 B. 236*8 Bom.L.R. 955 ] 

This was an appeal from the order of Bav Bahadur G. V. Bhanap, 
First Casa Subordinate Judge of Diarwar. in darkhast No. 137 of 1883. 

Ona Bisto Shankar obtained a decree for possession of certain lands 
on 30th April, 1878. 

Ths first darkhast or application for execution was made on the 16th 
Seotember. 1830. A warrant was issued for delivery of possession of the 
Ian la d-^craed : hut the decree-holder not being present to take possession, 
the application was struck off the file by the Court on the 27th September' 
1881. 

The next darkhast was dated 22Qd April, 1882- The officer in charge 
of the warrant for execution reported that one lot of the lands decreed 
could not be identified, the boundaries as stated in the decree not 
corresponding with those of the land pointed out by the decree-holder. 
Thereupon his pleader requested the Court to dispose of the darkhast 
without proceeding further in [468] the matter, as he intended to file a 
fresh darkhast. The Court accordingly ordered the darAj/iasi to be struck 
off the file on the Slst July, 1882. 

A third darkhast was presented on tbe 12bh August, 1884. The 
judgment-debtors appeared and filed a written statement, resisting the 
execution on several grounds. Thereupon the decree-holder made an 
application to the Court, stating that he was not prepared to proceed with 
the execution in the absence of certain documents which he had to procure 

• Appeal Na. Ill of 1885. 

(I) Prioted Judgments for 1884, p. 162. 
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from the Bevenue Department, and that be intended to file a fresh 
darkkast after collecting the necessary documentary evidence. The Court 
accordingly dismissed the darkkast on the 15th November, 1884. 

The last application for execution was made on the 21st February, 
1885. 

The judgment-debtors contended {inter alia) that the application was 
barred by limitation. 

The Subordinate Judge held, on the authority of Pirjade v. Pirjade (1), 
that the second and third darkkasts having been withdrawn, were 
to be regarded as if they had never been presented, and that, therefore, 
the present application was barred by limitation, and he accordingly 
rejected it. 

Against this decision the decree-holder appealed to the High Court. 

Inverarity (with him Manekshah Jehangirshah and G. R.Kirloskar), 
for the appellant. 

Branson (with him M. C. Aph:), for the respondent. 

JUDGMENT. 

West, J.—The application in the present case was made on the 
21st February, 1885, for execution of a decree, dated 30th April, 1878. 
There had been intermediate applications for execution, one of which was 
dated 22nd April, 1882. The Subordinate Judge has considered that this 
application was withdrawn, and, therefore, to be regarded as if never made. 
For this be has relied on the case of Pirjade v. Pirjade (1). That decision 
has recently been dissented from by a Division Bench of this Court in 
Tarachand Megraj v. Kashinath Trimbak (2); but whichever [469] of the 
conflicting views as to the effect of a withdrawal from an application for 
execution is right, the present case is not affected by either. There was 
not, in fact, any withdrawal from or of the application of 22nd April, 1882. 
What the pleader of the judgment-creditor did, was to request the 
Subordinate Judge to dispose of the application, as he proposed to make a 
fresh one. The Subordinate Judge thereon struck it off, or, in effect, 
dismissed it. If an application duly made so as to satisfy the terms of 
art. 179, paras. 4 and 5 of soh. II of Act XV of 1877 could, by any means, 
be unmade, those means were not adopted here. The application having 
been made and continuing to exist, was dismissed by the Subordinate 
Judge. Such dismissal did not prevent the application from furnishing a 
point of time for the beginning of a new term of limitation computed 
under art. 179 of the Act. 

We, therefore, reverse the order of the Subordinate Judge, with costs, 
and direct that be dispose of the application on its merits. 

Order reversed and remanded. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdioood. 

Padgaya Somshbttt, deceased, by his son and heir, Nagya 

{Orioin'il Defendant No. 2), Appellant v. Baji BabAJI, 

DECEASED, BY HIS SON AND HEIR, GOVIND (.Original 
Plaintiff), Bespondeni.* [7fch February, 1887.J 

Dtlchhan Aa^'icuMurists,'' HeUet Act — Act XVII of 1879. s. 12— Act XXITI of 1881, s. A 
—-4c< YXZr 0 ^ 1882, s. 3—Defi.niHon of ''afiriculiurist'*~~Chnnge in Ike definition 
—Effect of a change of status on the rights of parties to litigation. 

A ohaoge ia the taw does not eenAratlv affeot any srooeedine begun when it 
comes Info force. But a change of sMlus or legal capacity geoerallv operates at 
once to extinguish, diminish, or ^ary the extent to which a party may claim the 
aid or protection of a Court. 

The plaintiff, who was earning bis livelihood oaHially bv agriculture, within the 
districts to which the D*kkhaa Agriculturists’ Helief Act (XVIt of 1879'. apolied. 
brought a suit for rndemotion At the time of the institution of th® suit he was 
[470J an agriculturist as defined bv Aot XXITT of 1881 d). Daring the pen- 
denov of the euit the definition of agrioulturist was ohanged by Act XXII of 
1882 (2). 

Held, that if the plaintiff was not an agriculturist within the meaning of Aot 
XXTT of 1882 at the time of adindication. he had no right to redeem on the 
special terms of s. 12 of Act XVIT of 1879. as he had lost, pendente life, the 
specific oersonal character on which the tight depended. 

Shamlal v. Birachand 131, followed. 
tR . 36 B. 543*14 Bom. L R. 566 = 16 Ind. Cas. 341.7 

This was a second aopeal from the decree of S. Tagore, District 
.Tuflge of SholaDur-Biiatmr. confirming the flecree of Rav Saheb R. D. 
Paraniane, Second Class Subordinate Judge of Sholapur. 

The nlaintiff sought to redeem a nortion of a shoo mortgaged to 
defendant No. 1 for Rs. 301 on the Slst October, 1828. Defendant No. 2 
was sued, because he had taken a mortgage of the shop from defendant 
No. I, and was in Dossession. Plaintiff also nrayed for an account nnder 
the nrovistons of s. 12 of the Dekkhan Agriculturists’ Relief Act {XVII 
of 1879). 

Defendant No. 1 did not appear. 

Defendant No. 2 reolied that the olaintiff's nrincipal occupation was 
not agriculture : that, therefore, he was not entitled to invoke the provisions 
of the Dekkhan Agriculturists' Relief Act; that bv the terms of the 
mortgage-bond he could not demand an account of the principal and 
interest of the mortgage-debt, and of the rents and nrofits of the mortgaged 
shop ; that defendant No. 1 had mortgaged the shoo to him for Rs. 1,600 


*’• Second Appeal, No. 168 of 1885. 

(1) Under s. 4 of Aot XXTII of 1881 “agriculturist means a oerson who, when 
or after incurring any liabilitv the oubiect of ar»v oroceeding under this Act, by 
himself, his servants, of f.'’narit> »a'n“d or earns bin livelihood wholly or partially by 
agriculture carried or) within »be limits of the said districts ” 
f2) Section 3 of Act XXII of 1382 orovides as follows :•— 

“ Agriculturist shall be taken to mean a oeraon who by bimself, bis servants or 
tenants, earns his livelihood wholly or principally by agriguiture carried on within the 
limits of the said districts, or who ordinarily engages personally in agricultural labour 
within those limits. ” 

(3) 10 B. .367. 
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in A. p. 1866 with the full knowleage and consent of the plaintiff, and that, 
therefore, he was not entitled to recover possession without paymeut of the 
priDcipal and interest due upon this last mortgage. 

The suit was filed on the 18tb July, 1882. At that time the 
IJekkhan Agriculturists’ Relief Act as amended by Act XXIII of [471] 
1881 was in force. Section 4 of this Act defined an “agriculturist” as 
a person who, when or after incurring any liability the subject of any 
proceeding under this Act, by himself, his servants, or tenants earned or 
earns his livelihood wholly or partially by agriculture carried on within the 
limits of the said district.” 

While the suit was pending, Act XXII of 1882 was passed, which 
came into force on the 1st February, 1883. Section 3 of this Act alters 
the definition of agriculturist” to mean “a person who by himself, his ser¬ 
vants. or tenants earns his livelihood wholly or principally by tagriculture 
within the limits of the said districts, or who ordinarily engages personally 
in agricultural labour within those limits.” 

The Court of first instance held that as the plaintiff was admittedly 
earniog bis livelihood partially by agriculture he was an agriculturist 
within the meaning of Act XXIII of 1881; and that though the definition 
of agriculturist was changed, pendente lite, by Act XXII of 1882, the suit 
was to be tried according to the law in force at the date of its institution, 
as provided by s. 6 of Che General Clauses Act I of 1868. He, therefore, 
held that the plaintiff had a right to redeem on the special terms provided 
by s. 12 of the Dekkhan Agriculturists’ Relief Act. On takiog an account 
be found that the defendants had received more than the principal and 
interest of the mortgage-debt. He, therefore, directed two-thirds of the 
shop to be restored to the plaintiff’s possession. 

This decree was confirmed on appeal. . 

Defendant No. 2 preferred a second appeal to the High Court. 

Ganesh Ramchandra Kirloskar, for the appellant. 

Manekshah Jehangirshah and G. M. Tripati, for the respoodent. 


JUDGMENT. 

West, J. —The judgment of the District Court gives to the mortgagor 
in this case, suing to redeem, the advantgeous position of an agriculturist 
debtor, because, at the iostitution of the suit, he was an agriculturist as at 
that time defined by the law (Act XXIII of 1881). But while the suit was 
pending, the definition of agriculturist was changed by Act XXII of 1882 
[472] and thus when a decree had to be made, the plaintiff, living but 
partially by agriculture, was no longer an agriculturist (it might be) 
under the new law. It is provided by Act I of 1868 that a change in 
the law shall not generally affect any proceeding begun when it comes 
into force, and this principle was applied in the case of Batansi Kalianjiii)', 
but a change of status or legal capacity generally operates at once, 
as in the case of Le Bret v. Papillon{9^, when it either extinguishes, 
enlarges, diminishes, or varies the extent to which a party may claim 
the aid or the nrotection of a Court. See Gulab Narotam v. The 
Secretary of State (3) and Nabokishore Dey v. Bamkishen Mohorir (4). It 
woula be hard to say that a man suing as son of A B could continue 
the suit in that character after his adoption by C D ; and as aright may 
be lost, so it may be gained pendente lite by the acquisition of a 
particular status with reference to the object of the suit, as in the case 


(1) 2 B. 148. 


(2) 4 East 5C2. 


{3> 8 B. 596. 
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of Bambhat v. Lakshman Chintaman (1). In the recent case of Skamlal v. 
Hirachand (2) it laid down that, although at the institution of the 
suit the defendant had been an agriculturist, yet, as at the time of 
adjudication he was not so, the provisions of the Dekkhan Agriculturists’ 
Belief Aot could not be invoked by him to defeat the claim of bis 
creditor. “ The very special nature of the legislation embodied in 
s. 12 " of the Act must limit its operation in the present case as much 
as in the one just referred to. The right of the plaintiff to redeem on 
special terms could not exist when he bad, even pendente lite, lost the 
specific personal character on which the right depended. We must, 
therefore, reverse the decree of the District Court, and remand the cause 
for retrial and adjudication after the Court shall have determined whether 
under Aot XXII of 1882 the plaintiff is an agriculturist entitled, as 
such, to specially favourable terms of redemption. Costs to follow the 
6nal decision. 
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Decree reversed and the case remanded. 


11 B. 473. 

[473] APPELLATE CIVIL. 


Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Nanabhai 

Hartdas. 


VinaYKBAV Ambit (.Applicant) v. Devrao Govind (Opponent).* 

[10th February, 1887.J 

Limitation -Limitation Act ZV of 1877, sch. II, art. 167 —jJ/inor —Purchase on behalf 
of a mimr during minorily—Agent of minor, omisston of, to apply within thirty days 
to remove obstruction ol third party *n execution proceedings—Minor’s right to apply 
for possession toilhin three years from the time he comes of age —Civil Procedure 
Coae {XIV of 188'2). s. 335, 

In 1877, at a sale held in execution of a decree, certain propcrc; was purchased 
on beiialf of the applicant, who was thee a minor, by cbe ageat nominated by 
his guardiaa -^u order for delivery of possession was made ; but a third party 
having obstructed, the order was returned unexecuted. No further proceedings 
were taken by i.he agent. Tbe applicant having oome of age, applied lor delivery 
of posssBsioo witoin three years Icom the date of bis attaining majority, but more 
than thirty days after the date of the obstruotion and moco iban thirty days after 
be came of age. The Subordioate Judge rejeoted the application as barred being 
of opinion that the omission to apply, within thirty days from the date of the 
obstruotion, on the part of the appiicaci’s agent, as well as the applicant's 
omission to do so within a similar period after he came of age, barred the 
applicant, whose remedy lay in a iresh suit. 

Held by the High Court that the application was rightly rejected. It was 
virtually an attempt to renew the old proceedings, and was barred by act. 167 
of sch. II of the Limitation Act. If the applicant intended to proceed sum¬ 
marily under the Civil Procedure Code, he should have takea proceedings within 
a month after he came of age. 

CR . 26 A. 365 = 24 A. W. N. 46 ; 13 C.W.N. 724 = 1 Ind. Cas. 785 : D.. 18 A. 233 = 
16 A.W N. 84]. 

This was an application against an order of Rav Saheb Prabhakar 
Vithal Gupte, Subordinate Judge of Ruhimatpur, in the Satara District. 


* Extraordinary Application No. 1-27 of 1886. 

(1) 6 B. 630. (2) 10 B 367. 
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On the 10th January, 1877, the agent nominated by the applicant’s 
guardian purchased on behalf of the applicant, who was then a minor, at 
a ^ourt sale held m execution of a decree, the oroperty which was the 
subject-matter of the present application. Subsequently, on the applica- 
tion of the agent, an order for delivery of possession was made • but 
the order was not carried out in eonsequence of the obstruction of a 
third person, and it was returned to the Court unexecuted. No further 
proceedings were taken by the agent in the matter. On the 7bb [474] 
December, 1885, the plaintiff having attained majority, made the present 
application for delivery of possession, which was within three years from 
the date at which he came of age. The Subordinate Judge was of opin¬ 
ion that the application was barred by reason of the agent’s omission to 
apply within thirty days from the date of the obstruction to the previous 
order, the applicant having also omitted to apply within thirty days after 
he came of age. and that bis remedy was by a separate suit. He, there¬ 
fore, rejected the application. 

Against this order of refusal the applicant presented an application to 
the High Court under ics extraordinary jurisdiction. 

Ganesh Ramachandra Kitloskar, for the applicant. 


JUDGMENT. 

Sargent, C. J. —The property, which was the subject of the 
application in this case, was purchased by one Wamanrav in 1877 on behalf 
of the applicant, then a minor, at an auction sale in execution of a decree. 
Wamanrav obtained an order for delivery of possession, which was returned 
unexecuted by She bailiff, on the ground that he was obstructed bv a third 
person. No proceedings having been taken by Wamanrav for a month 
under 8, 335 of the Civil Procedure Code, the Subordinate Judge removed 
the warrant from his file. The aoplicant having come of age, has now 
applied for a fresh order to pub him in possession, and the Subordinate 
Judge has refused it, on the ground that, after what bad occurred on the 
occasion of the former warrant, the applicant’s only remedy is by suit. 

The Subordinate Judge has found that the application in 1877 was 
made by Wamanrav, as the muhhtynr of the applicant’s guardian, for and 
on behalf of the minor. Under these circumstances we think the 
Subordiante Judge was right in holding that the applicant should have 
taken proceedings, within a month after his coming of age, to remove the 
obstruction, had be intended to proceed summarily under the Civil 
Procedure Code. The present application, in the shane in which the case 
was presented to the Subordinate Judge and argued before him. was 
virtually an attempt to renew the old proceedings, which had been allowed 
to fall through, and which, if granted, would, as the Subordinate Judge 
said, virtually make cl. 167 of the [475] Statute of Limitations a dead 
letter. See Shoteenath Mookerjee v. Obhoy Nund Roy (1). It has, however 
been stated before us that the original obstruction was by a third person, 
and that the present obstruction is by the judgment-debtor himself. 
No point was made of this before the Subordinate Judge. But assuming it 
to be the case, and that the present obstructor does not claim in any way 
through the third person who was in possession in 1877, which, however, 
is denied by the vakil for the opponent, it may be that, as three years 
have not elapsed since the applicant came of age, summary proceedings 


(1) 5 C. 331. 
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migbti ba takaD. undar the Civil Procedure Code, to retuove such ao 
obstruction notwithstanding what occurred in 1877. We must, therefore, 
reject the application for the ejtercise of the extraordinary jurisdiction, 
and leave the applicant to take such proceedings as be may be advised. 

Application refused with costs. 


11 B. 47S. 

APPELLATE CIVIL. 

Before Sir Gharles Sarijent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Earidas. 


SawaBA KrasDAPA {Oriijinal Plaintiff), Appellayit y. .Abaji 
JOT iRAV {Original Defendant). Respondent.* 

[156h February, 1887.3 


Mortgage—Regulation V of 1827, s. 15 —Mortgagee in possession, habiliiy of to 
protect the mortgaged property from claims uyuler a paramount title—Limitation 
for a suit to recover debt persmally from the mirtgagor where mortgage-deed con- 
tains nope7'Sonal underta/cinoi of repayment* 


By a registered mortgage-deed dated the llth May, 1876. the dAfendant mort¬ 
gaged cetcam land with possession to the plaintiS for a term of five years, the 
mortgage-deed stipulating that the plaintiff was to enjoy the profits, pay the 
assessment for it, and restore it to the defendant on repayment of the debt. But 
no personal undertaking to pay was given by the defendant. The land was sold 
by the revenue authorities for arrears of assessment due from the defendant for 
certain other lands of the defendant. The plaintiff now sought to reoover the 
debt personally from the defendant. The Court of first instance dismissed the 
plaintiff’s claim, on tbo ground that tbe failure, on the part of the plaintiff, to 
pay tbe arrears of a.ssessment. disentitled him to recover tbe debt from the 
[476] defendant personally. The plaintiff appealed to the District Judge, who 
referred tbe case to the High Court* 

Sold, that the plaintiff was not bound to save the mortgaged property from a 
paramount title, his liability being confined, under the terms of the mortgage, 
to the payment of assessment for the property mortgaged which be bad duly 
discharged, and that the case did not fall under s. 15(1) of Regulation V of 
1827. The mortgage consideration for tbe debt having failed, tbe debt was 
recoverable within three years—the registered mortgage deed containing no 
personal undertaking by the defendant (mortgagor) to pay tbe loan 


[Appr., 2 N.L.R. 174 (178) ; R., 30 A. 388*5 A.L.J. 670 - 28 A.W. N (1908) 161 • 
8 O.C. 168 (170) ; P.L R. (1900) 202 ; 0.. 21 M. 242 = 8 M.L J. 81.1 


This was a reference by S. Tagore, District Ju-^ge of Sholapur 
Bijapur, under s. 617 of the Civil Procedure Code Ucfc XIV of 1882). 

The plaintiff in this case sought to reoover the amount due on a 
mortgage-bond, dated llth May, 1876, from thed efeodaot personally, as 
tbe land mortgaged by the bond had been sold by the revenue authorities 
for arrears of Government assessment which were due upon other land of 
tbe defendant. 

The Subordinate Judge of Madha, being of ooinion that it was the 
plaintiff’s duty as mortgagee in possession, to pay un arrears of revenue. 

• Civil Reference, No. 1 of 1887. 

(1) Section 15.—When a crfiditor is placed in possession of property by mortgage 
or otherwise, as security for a debt, bis claim over such property shall, in tbe absence 
of other Bpeoial agreement, coustitute bis sole security for payment of the debt, or 
such part of it as the said property may have been given in security for. and interest 
thereon is to be considered as included in the said security • • • 
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in order to save the property from sale, held that the plaintiff had lost 

personally, and, accordingly, dismissed the 

plaiDtin s claim with costs, 

Ou appeal, the District Judge of Sholapur-Bijapur referred the 
followiDg questions to the High Court for its decision :— 

1. Whether, under the circumstances, the plaintiff was bound to pay 
up arrears of Govaromeut revenue to save the property from sale? 

2. Whether, under the circumstances, ani having regard to the 
provisions of the mortgage-bond, the plaintiff is entitled to sue the defend¬ 
ant personally for the mortgage-debt? 

3. Whether the suit is barred by the law of limitation ? 

The District Judge’s opinion on the first point was in the affirmative, 
and on second and third in the negative. 

The following is a translation of the mortgage-bond :— 

I. Abaji Jotirav, Kulkarni of Narkhed. hereby pass to you this 
mortgage-deed in Fusli 1235, to the effect that the lands [477] (as 
mentioned in the deed), which scand in the name of my brother, Baibbim 
Joti, and which are in onr joint occupancy, have been mortgaged to you 
for the consideration of bonds for Rs. 150 pissed to you by my brother, 
and which are hereby cancelled, and this deed passe 1, in lieu thereof, for 
the abovementioned sum of Rs. 150. I hereby make over possession of 
the said lands to you. You should enjoy the same in lieu of interest on 
the said sum." (Here follows the description of the lands.) 

*' The above lands have been given to you for a period of five years. 
You should restore the lands to me on payment of the loan of Rs. 150. 
Your claim and title over the lands will cease after the amount is paid. 
You should pay the Government assessment of the lands yourself. We 
are not responsible for the same. You should keep the boundary marks 
in repair. We shall redeem the land on payment of the sum and at the 
close of the cultivating season. 

'' 1 have passed this deed of mortgage of my own accord and in 
my right senses. Dated Vaishakh, Vadya 3, Shaka 1798 (11th May 
1876). 

“ In the hand of Pralhad Bamchandra Atre. 

(Signed) Abaji JotiBAV. 

“I, Baibbim Joti, the brother of the eiecutant of the deed, hereby 
declare my consent to the terms of the mortgage-deed.” 

Mahadev B. Chaubal, for the plaintiff. 

Va^udev Gopal Bhandarkar, for the defendant. 


JUDGMENT. 

Sargent. C. J.:—The mortgagee was only under an obligation, by 
the terms of the mortgase, to pay the assessenent due in respect of the 
mortgaged lands, and this obligation he duly discharged. There is no 
rule of law which requires the mortgagee to incur expense to save the 
mortgaged property from a paramount title. The mortgagee s security, 
therefore, came to an end by the default of the mortgagor in paying the 
assessment on the other lands standing in his brother’s name ; and under 
these circumstances, we do not think that Regulation V of 1827, s. 15, 
would apply. The mortgage consideration for the loan [478] having 

314 



yi.] LALLU TBIKAM V. BHAVLA MITHIA 11 Bom. 479 

failed—see Balaji v. Daji (IJ—it booame at oooe recoverable by the plaint¬ 
iff, the action for wbiob, however, would be barred in three years, as the 
registered mortgage oontains no undertaking by the mortgagor to pay the 
loan. 


11 B. 478=12 Ind. Jur. 67. 

APPELLATE CIVIL. 

Before Mr, Justice West and Mr. Justice Birdwood. 


Lallu Trikam, { Applicant ) v . Bhavla Mithia and 
ANOTHER {Opponents).* L^lth February, 1887.] 

Execution of a decree transferred to the Collector for execution—Collector's duties and 
powers in execution—Cwtl Court's jurisdiction to revise Collector’s proceedings in 
“execution—Civil Procedure Code (Act XIV of 1882), ss. 320-82S. 

A decree mas lcaDS[ecred to tbe Collector for osecuiioo. The Mamlatdar uodet 
the orders of tbe Collector, put up for sale oertaia immoveable property beioog- 
ing to tbe judgment debtors. Tbe sale was confirmed b; tbe Mamlatdar with 
the sanotion oi the Collector. 

Some time afterwards tbe auction-purchaser applied to the Collector for a 
certificate of sale, but tbe Collector refused tbe certificate, and set aside the sHle 
on tbe gcouna that the pucobasec was a relative of the decree-holder, and bad 
really purchased the property on bis behalf without the permission of the Court. 

Against this proceeding of the Collector tbe purchaser made an application, 
first to the Subordinate Judge wbo oad transferred tbe decree to tbe Culleotor for 
execution, and then to tue District Court. But both Courts deolined to enter¬ 
tain his application, on tne ground of want of jurisdiction. 

Held, on an application to tbe Hign Court, that tbe Subordinate Judge had 
jurisdiciiou to deal witn the application, and to revise tbe Collector’s proceedings 
in execution. 

Held, also, that tbe Collector having through his subordinate put up for sale 
the judgmeut-debtot’s property, and confirmed tbe sale, had in that way com' 
pletely executed the decree so Ur as ha could, and was so fat ^nncfirs officio 
His duty was to make a return to the Court of what he had done. After oonfirma- 
tion of ttxe Bale he could ooc sot it aside, 

Per West. J.—The Collector, like the Nazir in India, is a ministerial ofBcer 
when he executes a decree. He. like tne Nazir, must carry out the decree of a 
Civil Court in general subjection to the judicial diteotion of the Court on whose 
authority the coercive power exercised by him rests, and which alone can deal 
judicially with tbe questions that arise m execution. His proceedings and orders 
[4791 are subject, accordingly, to revision and correction on tbe application ol a 
party aggrieved, whenever be misconceives tbe decree or acts illegally in giving 
efieot CO it. He is limited strictly to tbe precise line of activity laid down lot 
him in the Code and the orders under it; and in cases of error or doubt it is the 
Court that must determine whether ho, as its ministerial officer, has or has not 
transgressed his powers. 

Per BiKDWOOD, J. A sale made by a Collector under chap. XIX of the 
Civil Procedure Code is subject to confirmation by tbe Civil Court under s 312 
As soon as the Collector has exercised or performed the powers or duties conferred 
or imposed upon him by ss. 321 to 326 ol the Code, he is functus o^io If he 
has sold the property or re-sold it under tbe power given by ol. (cj o£ s *325 he 
has completed the execution ol the decree so far as he can logallv complete it, 
and It is then bis duty to ra-transmit tbe decree to the Court, ‘ under rules 
prescribed in that behalf by Government under the second paragraph of s 320 
Where the property has been sold or re-sold, the sale or re-sala cannot be set 
aside oy tbe Colleotot. Any application for setting it aside must be made to the 


* Application under Extraordinary Jurisdiction, No. 192 of 1686. 
(1) Printed Judgments for 1884. p. 59 . 
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Civil Court under s. 311, aud dealt with hj it under s. 312 : and if no applica- 
tioQ is tna^ds to tho Coorti the sale must be confirmed by it under that section. 

[P„ 15 B. 322(326).] 

This was an application to the High Court under s. 622 of the Civil 
Procedure Code (Act XIV of 1882). 

One Vishnuram Ambaji obtained a decree for money against Bbulia 
Mithia and Haria Xidia in the Court of the Second Class Subordinate 
Judge at Bulsar. This decree was transferred for execution to the Col¬ 
lector, who directed the Mamlatdar of Bulsar to execute the decree. The 
Mamlatdar put up certain immoveable property belonging to the ]udg- 
ment-debtora to auction, and the applicant, Lallu Trikam, purchased it for 
Rs. 380. The sale was confirmed under tbe orders of the Collector on the 
7tb August, 1886. 

Thereupon the auction-purchaser applied for a certificate of sale first 
to the Mamlatdar, and then to the Collector; but the certificate was refused, 
and the sale was set aside on the 23rd September, 1886, by order of the 
Collector, on the ground that the purchaser was related to the decree- 
holder, and had really purchased the property on his behalf. 

Against this order of the Collector setting aside the sale, the purchaser 
appealed to the Subordinate Judge at Bulsar, who. however, refused to 
interfere for want of jurisdiction. The purchaser [480] then applied to 
the District Judge ; but be, too, declined to interfere. 

The purchaser then applied to the High Court under its extraordi¬ 
nary jurisdiction. 

Motilal M. Munshi, for tbe applicant in support of the rule. He con¬ 
tended, on the authority of JiTahadaji V. Karandikarv. Hari D. Chihieil), 
that the Collector in executing a decree was acting as a ministerial 
of&cer of tbe Court, and, as such, his orders in execution were subject to 
the revisional and controlling authority of the Court which transferred 
tbe decree for execution. Tbe Subordinate Judge had, therefore, jurisdic¬ 
tion to set aside tbe Collector's order if it was illegal or ultra vires. Id 
the present case it was clearly ultra vires. After confirming the sale, he 
could not set it aside. 

There was no appearance for the opponents. 

JUDGMENTS. 

West, J. :—In the present case a decree for money was sent for 
execution to the Collector of Surat. The Collector directed the Mamlatdar 
of Bulsar to execute the decree. The Mamlatdar sold immoveable pro¬ 
perty of the judgment-debtor and applied to the Collector for confirmation 
of the sale. The Collector authorized the Mamlatdar to confirm the sale, 
and after certain inquiries the Mamlatdar did confirm it on the 7th August, 
1886. 

On the 27bh August. 1886, the purchaser at the sale, who is the 
present applicant, asked the Mamlatdar for a certificate of sale, but the 
stamped paper which he presented for engrossment of the certificate was 
returned to him. On the Ist Saobember. 1836. he aoolied to the Collector, 
who, however, refused tbe certificate, and set aside the sale on the 23rd 
Sent'ember, 1886, on tbe ground that the applicant being a relation of the 
judgment-creditor had really purchase! on his bshalf. 

The apolicant then went to the Subordinate Judge’s Court and to 
the District Court with applications that the Collector’s orler annulling 


fl) 7 B. 332. 
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or affdotlng to annul the sale might be set aside. These applications were 
rejeoted, on the ground of defect of jurisdiction. The applicant now 
seeks to have these orders of rejection [481] set aside, or the Collector's 
order setting aside the sale declared void as ultra vires. 

The execution of a decree is primarily a ministerial act —Andrews v. 
Marris (l), and, as such, subject to the control of the Court from which 
the order for execution emanates, as every Court may guard against abuse 
of its own process —Ramessuri Dassee v. Durgadass Ghatterjee (2). In the 
case of Mahadaji V. Karandikar v. Hari D. Chikne (3) it was held that 
the Collector is a ministerial officer when he is executing a decree, and 
the rules made by the Government under s. 320 of the Code of Civil 
Procedure for the Presidency of Bombay do not confer on the Collector, 
in clear terms, any judicial power as to the various questions that may 
arise in execution. It may be doubted whether they could confer such 
power, seeing that the execution proceeds always under the chapter of 
the Code relating to execution (see s. 325), and in such cases as those 
under s. 322 6, be has, after making an inquiry, to refer the questions 
that may have arisen for decision to the Court seised of the cause 
or to the District Court. It is the Civil Court, and not the Collector 
that is to dispose of the sometimes difficult and complicated legal 
questions that arise in execution. Provision is made for an appeal against 
these decisions, but not for appeals against the Collector's oiders, which, 
however, if to be regarded as of a judicial character, would need the safe¬ 
guard of appeal more than those of the Civil Courts. The degree of 
latitude allowed to the Collector in giving alternative effect to the decree 
by execution, does not make bis proceedings any the less ministerial or 
administrative : if each of the several modes by which he may obtain pay¬ 
ment or satisfaction is ministerial, it is none tbe less so by being alternative 
to another operation of the same character. The Nazir in India usually 
carries out the decrees of the Civil Courts. His functions have never 
been regarded as of a judicial character, aod tbe essential nature of tbe 
function is not changed by its being assigned to an officer of [482] high¬ 
er rank, sufib as the Collector. He, like the Nazir, must carry out the 
decree of a Civil Court, whether he has or has not discretional powers in 
doing so, in general subjection to the judicial direction of the Courts on 
whose authority the coercive power exercised by him rests, and which 
alone, it seems, can deal judicially with the questions that arise in 
execution. This is tbe view taken in Mahadaji V. Karandikar v. Hari D. 
Chikne (3) and it has been followed in other cases of which I may instance 
Appeal from Order No. 32 of 1886, decided on the 6tb September, J886. 
At Allahabad —Madho Prasad v. Hansa Kuar (4)—a different view seems 
to have been taken, but it is not so obviously correct that we ought to aban¬ 
don our own for it. If tbe Legislature inteuded the Courts to loss all 
control over their decrees from the moment that they transferred execu¬ 
tion to the Collector, it seems impossible but that provision should have 
been made for correcting the Collector’s inevitable judicial errors. 

In tbe present case tbe Collector executed the decree of the Civil 
Court by selling the property of the judgment-debtor. The sale was made 
through the Collector’s subordinate, the Mamlatdar, and through the same 
officer he confirmed it. Having in that way completely executed the decree 
flo far as he could, tbe Collector was so far functus officio. His duty was 

(1) See Lord Deomaa, C.J., L.R. 1 Ad. aod El. 14: see ViDoius Ad. lost. 
Lib. IV. Tit. XVII. 

(2) 6 0.103. (3) 7 B. 332. (4) 5. A. 134. 
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to make a retura to the Civil Court of what be had done. Evea as a 
Judge he could not. after haviag confirmed the sale, set it aside, excspt for 
special reasons, and after due notice and inquiry. If his order, therefore, 
was a judicial one, it would apoarenbly be the duty of this Court, in the 
exercise of its power of superintendence, to set the order aside under the 
nrovisions of s. 622 of the Oo-le of Civil Procedure. Bat the preferable 
view, and that yyhieh best accords with principle, seems to be that the 
Collector, a ministerial officer carrying out the command of a Court, acts 
always subject to the orders of the Court, except in so far as authority or 
discretion is expressly conferred on him. His oroceedings and orders are 
subject, accordingly, to revision and correction on the application of a 
party aggrieved whenever he misconceives the decree or acts illegally in 
giving effect to it. He is [483] limited strictly to the precise'line of 
activity laid down for him in the Code and the orders under it; and 
in cases of error or doubt it is the Court that must determine whether 
he. as its ministerial officer, has or has not transgressed his powers. 
The Court will not and cannot interfere gratuitously, but it must dispose of 
questions arising in the execation of the decree. The order of the Sub¬ 
ordinate Judge declining jurisdiction and the similar order of the District 
Judge must be reversed, and the Subordinate Judge must dispose of the 
application made to him by the present applicant. 

Birdwood, J. :—I entirely concur in the judgment pronounced by 
Mr. Justice West; and wish only to remark, as regards the recent case 
referred to in it, (Aopoal from Order No. 32 of 1896. decided by Sir Charles 
Sargent and myself on the 65h Seotember last, which has not been report¬ 
ed, and in which no written judgment was recorded), that the Court, 
following Mahadaji V. Kirandikar v. Hari D. Chikne (1), held that, in 
conducting a sale under rules prescribed by Government under s. 320 
of the Code of Civil Procedure, a Collector acted ministerially as 
an officer of the Court. It also held that such a sale was conducted 
under chap. XIX of the Code. Indeed, in s. 325 the Collector 
is described as selling oronerty “ under this chanter.” That being so, 
we held that an application could be made bo a Civil Cmrt by which 
a decree had been transferred bo the Collector under s. 320. for setting 
aside, under s. 311, a sale made bv the Collector under rules 
prescribed for his guidance under s. 320: for no such rules could 
deprive any person entitled to make an application under s. 311 of 
any right given by that section. In the case referred to, the High 
Court was asked to set aside au order of the Civil Court, refusing, on 
the ground of want of jurisdiction, to set aside a sale bv a Mamlatdar. 
The appeal to this Court was rejected, and the order of the lower 
Court was confirmed, on the ground that no material irregularity in 
publishing or conducting the sale was proved, by reason of which 
substantial injury had been sustained by the aDpellanb, But we had no 
[484] doubt on the question of the Civil Court’s jurisdiction bo deal with 
an application properly made, in such a case, under s. 311. If that view 
be correct, it would seem to follow, in the absence of any express provision 
to the contrary, that a sale made by a Collector under obap. XIX is sub¬ 
ject to confirmation by the Civil Court under 8. 312. As soon as the Collector 
has exercised or performed the powers or duties conferred or imposed upon 
him by ss. 321 to 325 of the Code, he functus off,cio. If he has sold the 
property or re-sold it under the power given by ol. (c) of s. 325, be 


(1) 7 B. 332. 
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hae oompleted the execution of the decree so far as he oan legally 
complete it, and it is then his duty to re-transmit the decree to the 
Court, under rules prescribed in that behalf by Government under the 
second paragraph of s. 320. Wnere the property has been sold or re-sold, 
the sale or re-sale cannot be set aside by the Collector. Any applica¬ 
tion for setting it aside must be made to the Civil Court under 
s, 311, and de-ilt with by it under s. 312; and. if no application is made 
to the Court, the sale must be oonhrmed by it under that section. 
The Courts below, therefore, wrongly held in the preseot case that they 
had no jurisdiction to deal with the application made to them. The 
Subordinate Judge could have called for his own record, which had 
been transmitted to the Collector, as was ruled in Mahadaji V. Karandi- 
kar V. Hari D. Ghikne (1) ; and he could have called on the (Jolleotor to 
report whether the property had been sold ; and. if the prooerty had been 
sold, the Court would thenceforward alone have had jurisdiction to make 
any order in the execution proceedioes. Having jurisdiction to receive a 
proper application from the purchaser, it could examine any application 
made to it, and return it, if necessary, for amendment, if the prayer con¬ 
tained in it required to be amenled, and it could finally make a proper 
order thereon. It was not competent to the Courts below to refuse to dea 
with the application at all. 

Orders reversed and case remanded. 


11 B. 485. 

[48S] APPELL.iTB CIVIL, 

Before Mr. Justice West anrf Mr. Justice Birdwood. 


Shri Bhavani Devi, op Fort Pratabgad, by the members op the 
Committee Krishnaji Sakharam and others 
(.Original PlaintiJ^s), Appellants v. Devrao Madhavrao and OTHERS, 
{Original Defendants), Respondents.* [28th February 1887.] 

Decree—Construction-Deeree lor eoss>siion of a village—R-ght of th$ holders of such a 
decree to the posiesnon of village account books and other papers relatinn to the 
fnanageuient of the village — Title-deeds. 


The plaiatiSa. as managers of a temple, obtaiael a decree for tbe poase-teion o 

After t»kiogpc«ession of the village, they called upoi 
the defendants to hand over to them the village account books and other doou 
meDterelatmg to the management of the village. The defendants refused 
Thereupon the plaintiffs presented a darkhast in execution, prayina (viler alia 
for the delivery of those books and documents. The Subordinate Judge reiectec 
this application, on the ground that it was beyond the terms of tbe decree 

Sefd. on appeal to the High C>urt. that the plaintiffs were entitled to tht 
possession of the account books and dooumjnts in question, as being essantial t 
the proper and effectual enjoyment and managemsot of the village awarded b 
the decree. Such books and documents were properly to be regarded as 
sory to the estate, and as claimable by thoss to whom it had been awarded 

The title deeds of an ptate. counterpart leases, and other documents of Lh. 
like kind, such as kabttlayats in fndia, ought to be regarded as accessory to th 

estate and to pass with it. whether the transfer is made by a oonveyanoe i 
decree, or a certificate of sale. oyauoe, i 
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was an appeal from an order of Bav Bahadur Purshotamrav 
of 1884 Subordinate Judge of Thana, indarjk;ia5i No. 97fr 


The plaintiffs, as managers of the temple of Shri Bhavani at Port 
Fratabgad obtained a decree, in 1882, awarding possession of the inam 
village of Charai together with the dhara land and all khoti rights, 
including man pans, as also mesne profits for certain years. 

In accordance with this decree the plaintiffs obtained possession of 
the village on the 11th July, 1882, and they subsequently called upon the 
defendants bo hand over to them the village account books and other 
documents connected with the management of the village. The defend- 
oants refused. Thereupon the plaintiffs [486] presented a darkhast in 
xecution, praying (inter alia) that the defendants should be ordered to 
deliver up all the papers and documents relating to the minagement of the 
village. 


The Subordinate Judge rejected this dharkhast, oo tho ground that 
the delivery of the papers in question was bevond the terms of the 
decree. 


Against this order the plaintiffs appealed to the High Court. 

Daji Abaji Khare, for the appellants. 

Nagindas Tulsidas and Vasudev G. Bhandarkar, for respondent 
No. 2. 


JUDGMENT. 

, possession of the village of Charai was awarded to 

the plaintiffs by this Court. Possession was given accordingly in July, 1882. 
In order to reali;5e the profits of the village and bo manage it properly and 
without undue remission or exaction, the plaintiffs called on the defendants 
to band over to them the village account books and other documents 
relating to the management of the estate. The defendants refused. The 
plaintitis, then, in seeking further execution, added to their application 
a clause asking that the defendants might be ordered to make o^er those 
books and documents. The Subordinate Judge has rejected this part of 
the plaintilfs prayer; and in the present appeal the plaintiffs seek a 
reversal of this order, aod a direction that the accounts and documents 
may be delivered over to them. 

The account books of an inam village are not certainly the title-deeds 
of the estate. Were they so, there could be no doubt of the right to 
possession of them being generally accessory to the ownership of the 
estate— Tinniswood v. Pattison (1) ; Lord Buckhurst v. Fenner (2). 
Counterpart leases also and other documents of the like kind, such as 
kabulayats in India, ought to be regarded as accessory bo the estate and 
bo pass with it, whether the transfer is made by a conveyance, a decree, 
or a certificate of sale. They are as necessary to the right enjoyment of 
the property as the key of a house. In the case of temporary possession 
given by a Court for the realization of the amount of a decree, delivery 
of the title-deeds and documents may not in [487] all instances be 
necessary. It may suffice to order that the judgment-creditors have access 
to them at all reasonable times. Even this may sometimes not be neces¬ 
sary. The rule is, that when the principal thing is awarded, the subsidiary 


(2) 1 Coke’s Bep. 1- 


(1) 3 C. B. 243. 
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or accessory is implicitly ordered, too. It is a recognized rule of the iater- 
pretabion of Statutes— Clark v. School Board for London (1) ; Bagshaw v. 
Buxton Local Board of Health (2)—that a principal command implies and 
includes the incidental minor commands necessary for giving it effect (3) ; 
and a decree which is the command of the law in a concrete case is 
subject to the same mode of constraotion, as is also a contract between 
parties— Henderson v. The London and North- Western RaiUoay Com¬ 
pany (4). 

If. now, we apply this principle to the case of a decree giving nosses- 
sion of a village, in order to satisfy a judgment, it is obvious that, gener¬ 
ally, the village account books and the other documents relating to its en- 
joyment and management must be essential to the due fruition, by the 
decree-holder, of the award in his favour. They, moreover, have general¬ 
ly no value or significance apart from the possession and enjoyment of the 
village or estate to which they relate. They arc properly to bs regarded, 
therefore, as accessory to the estate, and as claimable by him to whom 
it has been awarded, at least in so far as they are necessary to his effec¬ 
tual and proper enjoyment of it. 

In the present case, the plaintiffs ought to have the account books 
for three years prior to 1882 and such other books and documents bearing 
on the management of the village of Cbarai as are in the possession or 
under the control of the defendants. If the defendants have special 
reasons to assign why in any particular instance this general right is bo bo 
deemed extinguished or overridden, they c\q adduce it as an excuse for nob 
delivering up the documents. In such a cas), or if the books, &o,, are 
deposited iu a Court of Justice, an order for access to them by the plaint¬ 
iffs at reasonable time? may suffice. The plaintiffs, in getting possession 
of the books, may be pub on terms, if necessary, [488) of allowing perusal 
of them by the defendants at proper times, and of giving them up uniniur- 
ed after the full execution of their decree or on the order of the Court. 

We reverse the decree of the Subordinate Judge, and direct that it be 
replaced by one giving effect to this judgment. Costs in both Courts to 
be paid by the respondent. 

Decree reversed. 
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APPELLATE CIVIL. 

Before J/r. Justice West and Mr. Justice Birdioood. 


Amkitrav Krishna DesHPanDE {Original Defendant), Applicant o. 

BalkrishNA GaNESH Amrapdrkar {Original Plainti^), Opponent.* 

[Ist March, 1887.] 

Civil Procedure Code {Act XIV of 18B2), s. 6i2 —High Court's power of revision—Res 

judicata — Jurisdiction, meaning of the terml. 

Tbe plaintiff sued the defendant to reoovec arrears ol an annual allow ance to 
which the plaiDtif! oUimed to be entitled under a snuad dated 131G< Tbe de* 
feadantia his defence raised ceebain points, m.>st of which he hai raised in a 
previous suit brought against bim by the plaintiff for the recovery of arro.it*'^ of 

* Application under Extraordinary Jurisdiction Ho. CC of 1886. 

(1) See Per Lord Selhorne, 9 Ch. 1*20. (i) Per Sir G. Jessol, M.R. 1 Ch. Div. 

(3) Dwarris on Statutes, 517, 518. (4) 5 Ex. 00. 
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been decided against him, Tha 

of the Civil Procedure Code (Act XIV 011883 ). uaaer s. 

fh?^ik Bhikyi v. Naro Vishvanath (1). that the deoision even 

though wrong, of a question of res judicata was not a failure, or a ^utl of 
ilure,to exercise junsdickion, and did not warrant the interference of the Hieh 
Court under s. 632 of the Civil Procedure Code (Aob XIV of 1882). ‘ ^ 

tF.. 23^Ind^Ca«^572 = 1914 M.W.N. 368 ; Appr.. 4 N.L.R. 184 ; R., 39 C. 473= 15 


(Act xTvoTY 882)^^^^'''^‘‘'°“ uQdai-s. 622 of the Civil Procedure Code 

/ TV sue'l to recover three years’arrears of ao annual allowaoce 

of Ks,50 granted by the defendant’s father. Krishnarav Araritrav Deshpande 
under a sanad dated 24th October. 1846. The allowance in question had 
been regularly paid by Krishnarav C489]duriDg bis life-time. After his 
death the defendant refused to pay it. Thereupon the plaintiff filed a 
suit in 1872. similar to the present suit, against the defendant, and 
obtained a decree awarding his claim. 

In the present suit the defendant raised a number of objections, most 
of which he had urged in the suit of 1872. The Subordinate Judge held 
that the decision In the former suit operated as a res judicata, and 
declined to proceed with the case any further, or to consider any new 
matter which might and ought to have been urged by way of defence 

in the former suit. Ha, therefore, awarded the plaintiff’s claim with 
costs. 

His decree was confirmed, on appeal, by the Acting Assistant Judge 
of Poona. 

The defendant applied to the High Court under a. 622 of the Civil 
Procedure Code (Act XIV of 1882). 

A rule nisi having been granted. 

Pandurang Balibhadra, for the plaintiff, showed cause ;—This rule 
ought to be discharged. The decision of the Courts below is not open to 
review under s. 622 of the Civil Procedurj Cole. Toe question of res 
judicata was raised in the suit, and the lower Court was bound to consider 
and decide it. Its decision of that question was within its jurisdiction. 

It refused to try over again an issue which it found had been previously 
decided by a competent Court between the same parties. In so decidiug, 
it did not fail to exercise its jurisdiction. Its decision may have been 
wrong, but that is not the point under s. 622. Hari Bhikaji v. I^aro 
Vishvanath (1) is a case in point : cites Rajah Amir Hassan Khan v. Sheo 
Baksh Singh (2) ; Magniram v. Jhoa Lai (3) ; Ghattrapal Singh v. Raja 
Ravi (4) : The Queen v. Justices of Central Criminal Court (5). 

Mahadev Chimnaji Apte, for the defendant, contra —The case 
turns on the interpretation of the word “ jurisdiction ” in s. 622 of Act 
XIV of 1882 It means a power to adjudicate. If a matter is declared 
by law not to be triable again, a second trial [49Cj of it is ao excess of 
jurisdiction. The Privy Council Case of i?a;a Amir Hassan Khan v. Sheo 
Baksh Singh does not confine this Court’s supervision to cases of pecuniary 
or territorial jurisdiction. 


(2)111. A. 237. (3) 7 A. 336. 

(5) L. R. 17 Q. B. D. 598 (602). 


(1) 9 B. 432. 
(4) 7 A. 661. 
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The words no Cjurt shall try, in s. 13, mean that no Oourt 
shall have jurisdiction. If, in the fac3 of these words, a Court does proceod 
to retry a suit on an issue which has been previously adjudica*ied upon, 
it acts clearly ultra vires, —that is, in escess of the juris iiction vested in 
it by law. A question of res judicata is thus one affecting jurisdiction— 
Dhan Singh v. Basant Singh (l): Badami Kuar v. Dinu Rai (2); Sew 
Bux Bogla v. Shib Ghundra Sen (3). 

JUDGMENT. 

West. J, —The question before us is whether a Court determining 
that a particular question in a ease is res judicata an! thereon declining 
to try it again, fails to exercise jurisdiction, in the event of its view being 
wrong, so as to give oc'Jdsion for the exercise of the power given to this 
Court bys. 622 of the Code of Civil Procedure. By declining to go into 
an inquiry which was pertinent to the merits of the case, it is contended, 
the Courts below have failed, or may have failed, to exercise a jurisdiction 
vested in them ; and the question of whether the poini; of res judicata was 
properly decided is, therefore, one open to review by the Court. No inferior 
Court can give itself jurisdiction, or deprive itself of jurisdiction, by a 
wrong decision of a preliminary point on which the jurisdiction itself 
depends ; an 1 here the Court in pronouncing on res jiidicata has decided a 
preliminary point, and thence concluded (wrongly it may bo) that it 
cannot go into the question farther. Such is the argument. 

Now, jurisdiction, according bo the exact conception of it formed by 
the Roman lawyers, consists in baking cognizance of a case involving the 
determination of some jural relation, in ascertaining the essentia! points 
of it, and in proa ouncing upon them. An inquiry into whether the juris¬ 
diction exists is not an exen ise of jurisdiction over the case itself, but an 
invostigitioo of another question altogether, that of whether the conditions 
of congnizance are satisfied. Thera is in the determination [491] of 
such a question no adjudication in the stricter sense, no ascertainment of 
jural relations and commvnd consequent thereon. This inquiry, therefore, 
may properly be reviewed in many cases, where, when the exercise of a 
true jurisdiction in t'ne fuller sense has taken place, no appeal or even 
review may be possible : (sea Colonial Bank of Australia v. Wtllan (4)). 
If the objection that might have been raised as a preliminary one is not. in 
fact, raised uutil the hearing of the case has proceeded to a certain stage, 
the inquiry thus provoked is not thereby changed in its character. It is only 
in a second intention of the word that "jurisdiction" is used in speaking 
of such an inquiry as an "exercise of jurisdiction." Objections affecting 
jurisdiction mu^t relate either to the person, the place, or the character of 
the suit. If a Court has competoncs in these respects it may exercise 
jurisdiction, and does exercise it, whether correctly or erroneously, in 
dealing judicially with a cause placed before it: (see The Queenv. The 
Justices of Central Criminal Court (5)). 

Jurisdiction, again, however, has two closely related, but distinct, 
senses. It means sometimes authority, sometimes the exercise of the 
authority, and this either in investigationor by way of command. Where 
the law speaks of exercise of jurisdiction, or failing to exercise jurisdiction, 
it means using or fiiliog to use authority in entering cn an inquiry and 
canyiug it to a judicial conclusion. The exorcise of jansdicion is not 


(1) 9 A. 519. (-2) 9 A. 111. (3) 13 C, 226. 

(4) L. R. 5 P. C. 443. (5) 17 Q.B.D. 602. 
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declined when such a conclusion has been arrived at, merely because, had 
the decision on a particular point been different, further questions would 
have had to be disposed of. Here, the Court had to inquire and deter¬ 
mine whether a certain right or group of rights existed, and whether an 
alleged infringement of them had taken place. As to one question arising 
in this inquiry, it was said “ the point has been previously adjudicated.” 
The Court bad then to take notice of the prior judgment to construe it and 
to determine its bearing on tbe case before the Court. In doing this the 
Court was exercising its jurisdiction. On finding that the question bad 
been decided, it took that as conclusive, instead of trying the question over 
again. Its decision accepting the [492] prior decision on this point, was 
an exercise of jurisdiction as final as its determination of any other point 
in the case. It proceeded no further with tbe inquiry on that particular 
point, but this course was one not in tbe way of declining jurisdiction, or 
failing to exercise it, but one of the exercise of jurisdiction, and necessita¬ 
ted because the particular subject was exhausted by its determination. 
As authority, the Court’s jurisdiction was retained ; as an exercise of 
authority, it bad reached its legal termination. Tbe decision of a question 
of res judicata, as of limitation, or the like, raised in a case is not, even 
though wrong, a failure, or a cause of failure to exercise jurisdiction any 
more than a wrong decision on tbe whole litigation. We agree with the 
previous decision of this Court in Hari Bhikaji v. Naro Vishvanath (1), 
and discharge the rule with costs. 


Rule discharged. 


H B. 492 = 11 Ind. Jar. 4S8 

OEIGINAL CIVIL. 
Before Mr. Justice Farran. 


Amrdtlal Halidas iPlaintiJ) v. Shaik Hussein, Mahomed 
BbraHIM and Shumsudin (Defendants).* [llth March, 1887.] 

Mahomedan lazy—Wakfnama— Wn^t-^Perpetuihj—Ultimate trust in favour o) charity. 

M., the father of tbe three defendants, executed an instrument purporting to 
be a wahfnamain favour of bis heirs and desoendauts, generation after generation. 
The office of mutwali be reserved for himself for life, and, in tbe event of his 
death, he appointed his wife and youngest son (Mahomed Ebrabim) mufwafu, 
with certain powers of delegation upon tbe following conditions :—The said 
mutwalis, having received tbe annual income of the property, and having 
defrayed tbe expenses of repairs and tbe taxes, &o., were to divide the balance 
into four equal shares, and to make over one share to bis son Shumsudin, and 
bis descendant after descendant for their expenses ; one share, in like manner, 
to his son Shaik Hussein ; one share, in like manner, to his son Mahomed 
Ebrahim ; and as to the remaining share, to pay one-half thereof to his wife 
Ashabibi fnr expenses: and one-half thereof to his sister, Shabanbibi, for 
expenses. The deed then proceeded : 

“ If any one from among my heirs and 7 (or) descendant after descendant 
should die, then tbe said mutwalis shall make his or her funeral outlays 
[4931 according to out custom and usage ; and as to what may remain as a 
Blanco they shall duly distribute and give the same to my heirs and descend¬ 
ants according to tbe book of God. Farther as follows May God forbid it! If 
from among my heirs and descendants there shall be left no one surviving, then, 

• Suit No. 415 of 1886. 

(1) 9 B. 432. 
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as regards the iooome of the whole of the propertj endowed for religious and 
charitable purposes, the same, for the sake of God. is duly to be distributed and 
given to Mabomedao/aA;irs and indigent people-“ Then followed a direcMou 
that the property was not to be sold or mortgaged. 

On the 25tb February, 18S3, the first two defendants mortgaged the properties 
comprised in the to the plaintiff for Rs. 3,000 The plaintiff brought 

the present suit against the said two defendants to enforce the mortgage. The 
third defendant was made a defendant at bis cwn request, and alleged that the 11 B. 492=3 
mortgage had bean made without his oonsent. He submitted whether, having 11 Ind. JQPt 
reg.ard to the terms of the deed, the plaintiff had any claim as mortgagee ; and jgg, 
he contended that in no case oould the mortgage operate, except against the 
shares of the first two defendants. The plaintiff oontended that the wakfnama 
was invalid, and that upon the de»th of M, the property comprised in it devolved 
upon his three sons as bis heirs, and also that, assuming tbe V)ikfna7na to be 
valid, tbe first two defendants took an estate of inheritance under it, which they 
were at liberty to alien and mortgage, 

Beld (following Fatmabibi v. The Advoc-ite General of Bombay (1) ) that the 
deed of the I7tb May, 1871, was valid as a lonkfnanii. 

Semble, that tbe mortgaged property b?iog toakf, the plaintiff acquired no 
right under bis mortgage which would extend beyoud the life-time of bis mort¬ 
gagors. In such property no one has any interest as thebeir of the appropriator. 

It is neither the subject of the ownership, nor inheritable, but each object of tbe 
cbarir.7 who brings himself or herself within the terms of tbe endowment is 
entitled to receive the benefit which the founder has marked out for him. 

CN.F., 18 0. 399 ; R.. 20 C. 116 iP.B.) ; 22 C, 619 (P.C.) = 22 T. A. 76 = 6 Sar. P. C. J. 

572 : 13 M. 66 ; D., 13 B. 264 1273).] 

Suit to recover Rs. 3,990 with interest, and, in default of payment, 
for foreclosure and possession or sale of certain premises mortgaged by 
tbe 6rst two defendants to the plaintiff by an indenture of mortgage dated 
the 25th February, 1885. 

The suit wa? originally filed in Septembsr, 1836, against the first two 
defendants only, and prayed for the above'moutioned relief as against 
them. By an order date 1 I6bh November, 1886, the third defendant, 
Shumsudin, was m ide a party defendant. All three defendants were tbe 
sons of one Miya Bundn, deceased. The first two defendants did not file 
any defence. 

The third defeDdan*;, Shumsudin, in his written statement admitted 
the mortgage to the plaintifi. He, however, alleged that by a toakfnama, 
or deed of endowment, dated 17bh May, 1871, [494] Miya Bundu (the 
father of the three defendants) gave the property in question, together 
with three other properties, to his heirs and descendants for religious and 
charitable purposes, and declared that the office of mutxoali should be held 
by his wife Asbabibi aud tbe second defendant, with power to delegate 
tbe said office to whomsoever they should choose; and he further declared 
that, after deducting all outlays in respect of the said properties, the said 
mutivalis should divide the annual income thereof into four regular shares, 
and make over one of such shares to eic'i of the thres sons and their res¬ 
pective descendants for their expenses, and out of the remaining share 
pay half thereof to his widow, Ashabibi, and the other half to his sister, 
Shabanbibi; and it was by the said wakfyiama further declared that, if 
none of the heirs of the settlor should survive, the income of the whole of 
the property should be distributed among Mahomedan fakirs and indigent 
people; and, further, that the said properties should not be sold or mort¬ 
gaged by any one ; and that, if any one should seek to do so, then the 
claim should be null and void. 
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Tbe said Ashabibi died in June 1875. and by his will, dated the 2nd 

February 1876, the said Miya Bundu appointed the first defendant to be 

^ mutwah after his decease, in the place of the said Ashabibi, together with 
the second defendant. 

Shabanbibi died on the 9th September 1877, and Miya Bundu, the 
settlor, died on the Ist January 1881. After bis death tbe first and second 
noiendanfcs undertook the management of the properties settled by the 
said deed, but they afterwards delegated the office of mutwali thereof to 
the third defendant; and he alleged that for the four years nreceding this 

suit he had managed the said properties in accordance with the said 
deed. 


The third defendant further alleged that on the 25th February 1883, 
the first and second defendants, without bis consent and in spite of his 
rernoDstrances, purported to mortgage the property in question to the 
plaintiff; and he submitted to the Court whether, having regard to the 
terms of the deed, the plaintiff had any, and, if so, wbat claim as mortgagee. 
He further submitted that in no case could the said mortgage operate, 
except against [49S] the shares of the first and second defendants in tbe 
said property ; and that the said mortgage was inoperative against him and 
the share belonging to him. He, lastly, alleged that the moneys borrowed 
by the first and second defendants on the said mortgage were not for the 
benefit of tbe wakf. 

At the hearing the following issues were raised :— 

• 

1. Whether the document dated the 17tb May, 1871, was executed 
as alleged by the third defendant. 

2. Whether, having regard to the terms and true legal effect of the 
said document, the plaintiff has any and, if so, wbat claim as mortgagee 
upon the properties in the plaint mentioned. 

3. Whecher the sum of Rh. 3,000 is due from the first and second 
defendants to the plaintiff. 

4. Whether the sum of Rs. 3,000 was borrowed by the first and 
second defendants for tbe benefit of the said wakf. 

5. Whether the plaintiff is entitled to any and what relief. 

8. Whether the third defendant bad not knowledge of, and is not 
bound by, the provisions of the said mortgage. 

P. M. Mehta and Lang, for the plaintiff. 

Macphcrson, (Acting Advocate General), and Bussell, for the third 
defendant. 

The following authorities were referred to :— Fatmabibi v. The Advo¬ 
cate General of Bombay (l) ; Abdul Ganne Kasamv. Hussen Miya Bahim- 
tuUa (2) ; Phate Saheb Bibi v. Damodar Premji (3); Mahomed Hamidulla 
Khan v. Lotful Huq (4) ; Luchmiput Singh v. Amir Alum (5). 


JUDGMENT. 

24i/i March, 1887. Fabban, J.—The facts in this case are not 
disputed. On the 17tb of May, 1871, one Miya Bundu Muokay executed 
an instrument in writing, which was duly registered, purporting to be a 
wakfnama in favour of his heirs and descendants, generation after genera¬ 
tion. Tbe office of mutwali be reserved for himself during his life-time, 
and in the event of [496] bis death be appointed his wife, Ashabibi and 


(2) 10 B. H. 0- K. 7. 
(5) 9 C. 176. 


(I) 6 B. 42. 
(4) 6 C. 744. 
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his youngest sou, the seoood defendant Mabooael Ebrahitn, wui* 
waits, with powers of delegation, upon the conditions following:—The 
said muiwalis having received the annual income of the property, and 
having defrayed the expenses of repairs and the taxes, &c., were to divide 
the balance into four equal shares, and to make ov/r one share to his son 
Shumsudin and his descendant after descendant for their expenses; one 
share in like manner to his son Shiik Husselo, kz .; one share in like 
manner to his son Mahomed Ebrahim; and as to the remaining share, to 
pay one-half thereof to his wife. Ashabibi, for expenses, and one-half 
thereof to his sister, Shabanbibi, for expanses. The dead then proceeded' : 

“ If any one from among my heirs and (? or) descendant after 
descendant should die, then the said mutioalis shall make his-or her funeral 
outlays according to our custom and usage ; and as to what may remain 
as a balance, they shall duly distribute and give the same to my heirs 
and descendants according to the book of God. Farther as follows :— 
May God forbid it! If from among my heirs and descendants there shall 
be left no one surviving, tnen, as regards the income of the whole of the 
property endowed for religious and charitable purposes, the same, for the 
sake of God, is duly to be distributed and-given to Mabomedan fakirs and 
indigent people.” 

Tnen followed a direction that the property was not to be sold or 
mortgaged. On the same day, Miya Bundu Muckay made another 
wakfnama of the only other immoveable property he possessed in favour 
of his daughter-in-law and charity. Besides the above properties he left 
at bis death about Bs. 1,500 in cash an i some household furniture. He 
managed the properties till he died iu 1831. His wife and sister pre¬ 
decease 1 him, and by bis will he appointed bis second son, Sbaik Hussein, 
mutioali in the place of his deceased wife. His three sons survived him, 
and are defendants in this suit. Mahomed Ebrahim and Sbaik Hussein, 
acted as mutwalis of the properties, comprised in the wakfnama above set 
out, for about one and a half year after the death of tbeir father. They 
then deputed Shumsudin to take up the management for them. Since 
the father’s death the [197] net rents have boeu divided between the 
three brothers, who all live separately. Mahomed Eorahim has one son. 
Shaik Hussein has a daughter. Shamsudin is without issue. 

Oo the 25th February, 1833. Mahomed Ibrahim and Shaik Hussein 
mortgaged the four properties, comprised in the wakfnamx, to the plaint¬ 
iff to secure the sum of Rs. 3,000 and interest. The present suit is 
brought to enforce that mortgage against the defendants, Mahomed and 
Shaik Hussein. The defendant Shumsudin was made a defendant at 
his own request, and has hied a written statement. The other defendants 
have not appeared, and the suit as to them has been heard ex parte. It 
is not alleged that the mortgage money was raised for the purposes of 
the wakf. The plaintiff had no nocice of the xoakfnama other than the 
notice to be inferred from the document being registered when he advanced 
his money to the first and second defendants. The plaintiff contends 
that the wakfnama is invalid, and that upon the death of Miya Bundu 
the properties comprised in it devolved upon his three sons as his heirs ; 
and also that, assuming the wakfnama to be valid, the defendants, 
Mahomed Ebrahim and Sbaik Hussein, took an estate of inheritance 
under it which they were at liberty to alien and mortgage. The defendant 
Shumsudin questions both of these contentions. These are the real issues 
in the case. 
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Tbe settlemenk which Miya Bundu made of his property creates a 

MARCH 11 , perpetuity of the worst and most pernicious kind, and would bs invalid 

Ortctnat supported as a wakfnama. by which, 

according to Mahomedan law, a perpetuity can be created for certain 
purposes. In the case of Abdul Ganne Kasam v. Hussen Miya Rahim- 

11 B 492 * <^^>8 Court expressed a strong opinion that such a settlement as 

11 Ind. Jur. above, where there was no expressed ultimate trust in favour of 
468. chanty, was void, and could not be upheld as wakfnama, inasmuch as to 
constitute a valid wakf the endowment must be to religious and charitable 
i^s. This expression of opinion was followed in Mahomed Hamidulla 
Khan v. Lotful Huq (2), and applied to a settlement in which there was 
an express ultimate trust in favour of charity. It was held that as the 
[498j settlement was in favour of the daughter of the settlor and her 
descendants before (if ever) the property was to be applied in charity, it 
could not be said to be an endowment for religious and charitable purposes. 
The Court in that case followed what they considered to be the conclusion 
to be drawn from the Hedaya in preference to the views expressed by Mr. 
Baillie in his Digest of Mahomedan Law. The law was again considered 
in Luchmiput Singh v. Amir Alum (3), where the Court held that, when 
the primary purpose of the endowment is charity, it is not invalidated by 
a provision for the maintenance and support of the family and descendants 
of the settlor. The decision, or rather expression of opinion, of this High 
Court \n Abdul Ganne Kasam v. Hussein Miya Bahimtulla (1) is there 
cited laying down the proposition that in order to constitute a valid wakf, 
there must be a dedication of the property solely to the worship of God, 
or to religious or charitable purposes. Though the word ‘ solely ’ does 
occur in the judgment of this Court, and is used in the marginal note as 
expressing its result. I think that the more correct effect of the judgment 
is summed up in the passage at the foot of p. 13 of the report, where, 
referring to the decision of the Privy Council in Jewun Doss Sahoo v. Shah 
Kubeer-ood-deen (4), the Court says : “ In that case it was held that, 

according to the Mahomedan law, it is not necessary, in order to constitute 
a wakf, or ' endownment to religious and charitable uses,' that the term 
wakf be used in the giant, if from the general nature of the grant such 
tenure can be inferred. We think that the converse of this proposition 
holds good, namely, that it is necessary, in order to constitute a wakf, 
that the endowment should be to religious and charitable uses, and that it 
is not sufficient that the mere term xoakf should be used in the grant. To 
hold otherwise would be to enable every person by a mere verbal fiction 
to create a perpetuity of any description." The Court were not considering 
the case of the appropriator reserving for himself and his descendants 
(pauperised by the act of endowment) a sufficient provision for his and 
their maintenance and support. The view of the Court, if that case 
bad been before them, would, [499] I think, judging from the rea¬ 
soning at the beginning of p. 13. have been in favour of the validity of 
such a provision. Tne Judges in deciding Mahomed Hamidulla Khan v. 
Lotful Huq (2) also treat the judgment of this Court in the same case 
as going further than I think the judgment, read as a whole, warrants. 
The case of Fatma Bibi v. Ariff Ismailji (5) follows the ruling in Mahomed 
Hamidulla Khan v. Lotfxil Huq. The deed of endowment in it was very 
similar to the one before me. It arose on the Original Side of the 


(1) 10 B.H.O.R. 7 (13; 
(4) 2 M I. A. 390. 


(2) 6 0. 744. 

(5) 9 O.L.R. 66. 
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Caloutta High Court, and waa decided by Wilson, J., and apparently tbe 18 
decision was not appealed from. Ma^h 

The conclusion, which is properly deducible from the above cited 
cases, is, I think, that where the primary and general object of the 
endowment is for the furtherance of religious or charitable purposes, or 
for the worship of God, such endowment is valid, although tbe wakf- g 492 = 
nama may also provide for the sxipport of the family anddescendants of the 
founder ; but that, where the wak/nama has for its real object nothing con- 
nectei with the worship of God or religious observances, and provides only 
iu a very remote contingency for the poor, such remote provision does nob 
validate a perpetuity for the benefit of the dedicator’s children and their 
descendants so long as any such exist. That conclusion, if applied to the 
wakfnama with which I have to deal, would, no doubt, invalidate it. A 
different view was. however, expressed by Mr. Justice West in 
V. The Advocate General of Bombay (1) “If,” says that learned Judge, 

‘‘the condition of an ultimate dedication to a pious and unfailing purpose 
be satisfied, a wakf is not rendered invalid by an intermediate settlement 
on the founder's children and their descendants. The benefits these 
successively take, may constitute a perpetuity in the sense of the Rnglish 
law ; but, according to the Mahomedan law, that does not vitiate the settle¬ 
ment, provided the ultimate charitable object be clearly designated.” In 
support of that proposition he relies on Muzhiirool Euq v. Puhraj Diiarey 
Mohapattur (2). Doyal Chund Mullick v. Syud Keramut AH (3) and 
Delroos Banoo v. A’aiia6 Suyud Ashyur (4) and on tbe opinion [500] 
of Baillie in his work on Mabomedan law. In Delroos BaJioo v. Naivab 
Suutid Ashgur (4) the main purpose of tbe wakfnama was the support of 
^uimambra and. therefore, religious. Only a small maintenance was 
reserved for the appropriator. In Doyal Chund MuUick v. Syiid Keramut 
All (3) the sole object of the appropriation, so far as it came in question 
for tbe purposes of the decision, was religious and charitable. In 
Muzhurool Hug v. Puhraj DUarey Mohapattur (2) tbe revenues were 
appropriated to tbo support of a mosque and certain religious offices; and 
it was directed that from the remaining profits the exoenses of tbe 
marriage, burial, and circumcision of the members of the family of the 
mutwali were to be defrayed. The endowment was upheld. These cases 
are not of themselves directly opposed to the conclusion deducible from the 
later authorities which I have above referred to. Tbe decision in 
Falmabibi v. The Advocate-General of Bombay (1) is. however, irreconcil¬ 


able with it. 

Doe dem Jaun Becbee v. Abdollah Barber (5) also referred to by West. 
J., is a case of considerable importance. The opinion of tbe Court 
moulvis was taken before the judgment was given by Ryan, C. J., and the 
original authorities wero referred to. The deed of endowment, which is 
rather obscurely translated a? Sf-t out in the report, apparently provides 
for the repairs of a mosque, the payment of tho salary of the moivxizcin, 
the khattah, and tho expenses connected therewith during Ramazann and 
the Ecd, and the maintenance of certain members of the family of tbe 
appropriator. The appropriator reserved to himself the right of dealing with 
the produce, or part of it, during his lifetime. The endowment was upheld. 
Tbe judgment determined that the facts of the appropriator and mutwali 
being one and the same person, and of the appropriator having reserved 
part of the property so appropriated to her own use for life, did not 

(1) 6 B. 42 (53^ (2) 13 W.R. C.R. 235. (3) IG W.R. C.R. 116- 

( 4 ) 15 B-L.R. 167. 15) Fulton. 345. 
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invalidate the endowment; upon these points giving the preference to the 
opinion of Aboo-Yoosuf above that of Mahomed. The opinions of the 
moulvis were expressed upon the first and third questions nro- 
pounded to them, viz., (1) whether, according to Mahomedan law, 
an endowment to charitable uses is valid, when [5011 qualified by a reser- 
vaiion of the rents and profits to the donor himself during his life ; 
(3) whether the endower can lawfully constitute himself mootuwullee or 
trustee in the following terms;—“ To the first question : there is a differ¬ 
ence of opinion between Aboo Yoosuf and Mahomed, touching the wugf 
or consecration of lands, with a reservation, and setting a part of any 
portion of the profits and produce thereof for the support of the 
wuqutcff or consecrator. Aboo Yoosuf considers the act legal, and 
Mahomed deems it illegal. The legal opinions of most of the learned, 
Uphold the opinion of Aboo Yoosuf, which is to be found in the Chulpee or 
commentary of the Shurrai Vakyab, the Futtawah Aulumgaaree, the 
Kbazee Khann, and the Kaffee. To the third quoscion : It is lawful for 
the vjuqueef or consecrator to become mootuwullee or procurator, and to 
reserve the profits of part of the consecrated land for his own use and his 
descendants, as will be found in the Hedayab, Kbazee Khann, and the 
Aulurageeree (l).” 

[502] The Chief Justice sums up thus :—“ Mahomed considers an 
appropriation with a reserve to the use of the appropriator during life 
illegal, and be also considers the assignment and delivery to a mootuwullee 
or procurator essential to the validity of an appropriation. Aboo Yoosuf, 
on both these points, is at variance with Mahomed. After obtaining all 
the information we are able to collecc through the means of our moulavies 
and a reference to authorities, we are of opinion that the opinion of Aboo 
Yoosuf on both these points must be considered as the law now prevailing 
and sanctioned by the more recent authorities ” (2). This judgment is deci¬ 
sive to the effect that the views of Aboo Yoosuf have been adopted upon 
the points at issue by Mahomedan Jurists in preference to those of 
Mahomed. 

(1) The moulvis cited in support ol their opiniou from the Aulumgeeree, p. 495, in 
print: 

Whenever a wugfis made of land or other property and the party making the 
same reserves the whole of the profits thereof to himself, or a part only daring his own 
life, and after that for the use of the poor, herein Aboo Yoosuf has said : ' This ivuqf 
is right, ’and the learned of BuUuck (a town in Tooraol have decided conformably to 
this opinion of Aboo Yoosuf’s, and the decisions arc in conficmity therewith, for to 
induce persons to make wtig/s. The like is to be foand in the Sogral and the Nesaub 
and also in the Moojmoraul only.” 

Prom the Chulpee io print, the commentary of the Sherra Vekyah, p. 254 : 

‘‘In this opinion of Aboo Yoosuf it is right or lawful for the wiujf or consecrator to 
direct the profits to bis own use and to make himself mootuwallee, but not right in the 
opinion of Mahomed. 

“The Moofii of Sikullain and Sudder Shyeed have said • The futtawahs or decrees 
ate in conformity with the words of Aboo Yoosuf's only." 

Prom the Kaufee. in manuscript, sb"«t 5®8; 

‘‘The muoueefls directing the profits of the nntqf to bis own use is right in the 
opiiioD of Aiioo Yoosuf and the Musshaik Sbaiks of Bullock, and the decrees are 
consonant with that only." 

Prom the Kbazee Kbaun, in print, p. 251 : ... 

” It is not right, in the opinion ol Heelloll. for the wugueef to stipulate, m making 
a wv(,f that he shall appropriate the profits thereof to himself during bis life, but it is 
tight in the opinion of Aboo Yoosuf, and the Musshaik of Bulluck have followed the 
opinion of Aboo Yoosuf and said : Such u>ah/ and such reservations ate both right ; 
and Sudder Sbreheed has said : The decrees are in conformity with the opinion of Abco 

Yoosuf only.” 

(2) Fulton, 360. 
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Mr. Baillie's statement of the law is clear. He says ; “ Mr. Hamilton 
has unnecessarily restricted the legal meaning of wakf to appropriations 
of a ' pious or charitable nature ’ (Hedaya, Yol. II. note, p. 334) ; and he 
has been followed by Sir 'William Macnagbten, who renders the word by 
‘ endowments.’ But it will be seen hereafter that the term is more 
oomprebensive and, includes settlements on a person’s self and children,” 
p. 549, note 3 ; see, too, Introduction, p. xxxvi, where be says: “ With 
regard to its object two conditions are required. There must be some 
connection between them and the appropriator; and they must be of such 
a nature that taken together they can never fail. The poor are held to 
answer both these conditions, because they are supposed to be connected 
with everybody, and because ‘ there will always be poor in the land.' * * 

* * * One olass of appropriations I have designated by the name of 

* settlements,' to distinguish them from'endowments,’ which have hitherto 
been supposed by English writers to bs the only proper objects of appro¬ 
priation. These are appropriations by a person for the benefit of himself, 
his children, kindred, or neighbours. Thus, a man may settle bis lan<) ' on 
himself, and after him on such an one, and then upon the poor.’ * * So, 
also, if he should say, ‘ upon my child, and child of my child, and child of 
the child of my child,’ the produce is to be expended on his children for 
ever.so long as there are any descendants.” According to Mr. Baillie, the 
toakf is valid, though [503] a purpose is mentioned which may fail, for in 
that case the rent or pro luce would reverb bo the poor, which must be 
supposed to be the appropriator’s design, though ha should fail to mention 
it; —p. 553, Introduction, p. xxxvi. Book IX on appropriations is only 
an amplification of the above quoted introductory passage. It is founded 
on the work which forms the basis of Mr. Baillie’s Digest, the Alamgiri. 
In his view, settlements of almost any description may be created, provided 
there be an ultimate remainder in favour of charity or religion to ensure 
their perpetuity. The logical deductions from the arguments of Aboo 
Yoosuf are responsible for this wide extaosion of the term wikf. Mahomed 
would confine it to its more legitimate parposas. 

The question which I have to determine is wne'.hsr bhs wide inter¬ 
pretation which Baillie has given to grants in wakf, or the more limited 
interpretation given to it by Hamilton and Macnagbten and other writers, 
ought bo prevail. Baillie’s views havo been adopted in Fatmabibi v. The 
Advocate General of Bomhay{\). They have been dissented from in Abdul 
Ganne Kasam v. Hxissen Miya RahimtuUa (2) but the decision did not turn 
upon that dissent, and. in fact, in that case there was no ultimate 
dedication to charity at all. 

The author of the Hedayah does not himself coma to any conclusion 
between the arguments of Mahomed and those of Aboo Yoosuf; bub a 
careful perusal of Book XV of that work on wakf^ leads, I think, bo the 
inference that neither of the disciples contemplated the creation of a 
wakf, which, keeping up a fund in perpetuity for the benefit of the 
family of the appropriator, only employed a nominal ultimate remain¬ 
der to the poor as a means of imposing fetters upon the enjoyment 
of prooarty which the Mahomedao law did not in other ways permit. 
The three arguments of Abjo Yoosuf, given at p. 350, aro hardly 
consistent with the foundation of a wakf with that object. No 
doubt if a man can reserve for his own use a life-interest in land 
which is the property of God, he can logically reserve a similar interest 

(2) 10 B. H. C. R. 7. 
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1887 [504] for bis descendants so long as they exist, but the benefit to the 

March il. cause of charity arising from such a disposition is extremely limited, and 
the reason assigned for allowing a life-interest to be reserved is as an 
inducement to the making of endowments. If I were at liberty to draw 
my own deduction from the sayings of Hanifa and the two disciples, and 
to decide in the light of modern jurisprudence between the conflicting 
opinions of the latter, I should, without doubt, give the preference to the 
view of Mahomed, and refuse to press the arguments of Aboo Yoosuf 
to their legitimate conclusion; but what X have to do is to decide accord¬ 
ing to Mahomedan law, as laid down in their works of authority. As to 
the Alamgiri Futawee, Kyan C. J., says at p, 360 of the report: “ Some 

of the authorities which they (the moulvis) cite are in print, and one in 
particular, which supports tbe doctrine of Aboo Yoosuf, I need hardly 
say is of great authority in Mahomedan law. I mean the Futawee 
Aulumgeeree, which is a collection of opinions and precedents of Mabo- 
medao law compiled by Shaik Noyan and other learned men by command 
of the Mogul Emperor Aurangzeb. The compilation was made about, 
I presume, the close of the sevenceenth century, and is of coarse received 
as an authority for the present state of the law.” 

I have not been able to refer to the original work upon the question 
before me, but Mr. Neil Baillie’s work is said by the author to be almost 
a reproduction of it in English. 

The authority of the cases of Mahomed Hamidulla Khan v. Lotful 
Huq (1) and of Fatima Bilee v. Ariff Ismailjee{2) is much weakened by tbe 
fact of the Judges, who decided those cases, treating what at most is but 
an expression of opinion in Abdul Ganne Kasam v. HussenMiya Bahimtulla 
(3) as a decision, and by the doubt thrown upon them by the Court in 
deciding Luehmiput Singh v. Amir Alum (4) in which one of the Judges 
who decided the former of tbe two cases sat. Tne case of Fatmabibi v. 
The Advocate General (5) was not referred to in either of them, nor in the 
latter case. I therefore [505] feel myself at liberty to follow the decision 
of West, J., an 1 to hold that the instrument of the 17th May is valid as a 
wakfnama. 

Consistently with the idea of loakf property it could hardly he held 
that the plaintiff acquired any rights under his mortgage which would 
extend beyond the life-time of his mortgagors. In such property no one 
has any interest as the heir of tbe apnropriator. It is neither the subject 
of ownership, nor inheritable, but each object of the charity who 
himself or herself within the terms of the endowment is entitled to 
receive the banefic which the founder has marked out for him. In the 
absence of the children of the mortgagors I cannot, however, possi y 
decide the question against them. I find on the issues 

(1) In the affirmative and for defendant No. 3. (2) That the plaintiff 
under his mortgage is entitled to the whole interest of the defendants 1 
and 2 in thf) morcgaged premiseSi viz^, to receive during ^ 

two thirds of the net income of the same, there being no finding as to 
whether he is entitled to receive such two-thirds of the nee income after 
their deaths and while their respecMve descendants continue. (3) in 
the affirmative and for the plaintiff, the amount eing ® 
mentioned in the decree. (4) In the negative and for defendant 
No. 3. (5) In the affirmative and for plaintiff. (6) In the negative 


(1) 6C. 744. 
(4) 9 C. 176. 


(2) 9 C. L. R. 66. 
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and for defendant No. 3. Decree for the plaintiff against the defendants 1 
and 2 for the sum of Bs. 3,990 with interest thereon at the rate of 12 per 
cent, per annum from the 25th September, 1886, until judgment and costs. 
Interest on judgment at 6 per cent. In the event of the said sum with 
interest and costs not being paid to the plaintiff on or before the 24th 
day of September, 1887, the plaintiff to be at liberty to apply for a final 
decree for the sale of the interest of the defendants 1 and 2 in the 
premises comprised in the mortgage of the 25th February, 1885. The 
plaintiff to pay the costs of the third defendant, and to be entitled to 
recover any costs which he may so pay from the defendants 1 and 2 as 
plaintiff’s costs of this suit. Further directions and further costs reserved 
with liberty to apply. 

Attorneys for the plaintiff: Messrs. Tyabji and Dayabhai. 

Attorneys for the defendant: Messrs. Craigie, Lynch, and Owen. 


11 B. S06. 

[606] OBIGINAL CIVIL. 

Before Sir Charles Sargent Kt., Chief Justice, and Mr. Justice Bayley. 

PURMANANPDAS JlWANDAS {Applicant), Appellant v. 

Va1jL.4BDAS Wallji (Opponent), Respondent.* 

[2nd and 8th and 15th July, 1887.] 

Civil Procedure Code (Act XIV of 1882). s. ‘lZ2—Tran%ftr of decree by cperalion of lato 
—Beprcsentalive of original decree-ltolder—Civil Procedure Code [Act ZIV of 1882) 
s. 244 —Right to appeal against order refusing execution — Cix’il Procedure Code 
{.Act XIV of 1882). s, 258 —Uncertified payments effectual to prevent limitation — 
Registration Act [III o/1877), 5. 17— Instrument—Decrees admissible in evidence 
without registration- 

R. died ia 1859, leaviug bis properly to his executors in trust tor the 

appellao*', Purmanaoddas, and be directed that the property should be 
assigned by them to the appellant as soon as he came nf age. In August 1668 
the executors filed this suit against Luckmidas Khimji as mtnager of certain 
landed propercv telooging to the Hallai Bhatia caste, and known as Mahajan 
Wadi, to recover certain loans made by them as executors to him as naanager 
of the said wadi- On ths lith May 1870, while this suit was pending, the 
executors assigned all the property of their testator to the appellant, Purmanand- 
das. By thedeed of acsignment they assigned to him [inter alia) “.all moveable 
properly, debts, claims, and things in action whatsoever vested in them as such 
executors." No steps were taken, subsequently to this assignment, to make the 
assignee Purmanauddus, a party to the suit, which proceeded without amendment. 
On the 23rd .January 1873, a decree was passed for tha plaintiSa on the record for 
Ks. 31,272*1:3-5. and it was declared that the said sum should be a first cbargeon 
the rents and income of the said wadi. Subsequently to this decree. Luckmidas 
Khimji opened an account in the name of the appellant, Purmananddas, and Irom 
time to time made payments to him on account of the decree. The last of 
these payments was made on the 19th November 1884. None of these pay¬ 
ments were certified to the Court. In 1886 the respondent, Vallabdas Wallji, 
was appointed to the office of manager of the Hallai Bbattia caste in the place of 
Luckmidas Khimji, the original defendant in the suit. On the 4th January 186G, 
his attorneys wrote to the appellant’s attorneys offering to pay the appellant 
the balance duo to him under the decree. Subsequently, however, be refused to 
make any payment to the appellant, whereupon the appellant applied for execu¬ 
tion of the decree against him as manager of the said wadi. He claimed to be 
a transferee of the decree under s. 232 of the Civil Procedure Code (Act XIV of 
1862). His application was refused by the Judge in chambers. 

On ap peal, hel d that the decree was admissible, although not registered. 

• Suit No. 1881 of 1868 [Luckxnidas Damji and others v. Luckmidas Khimji). 
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Held, that the appellant was a transferee of the decree within the meaning of 
e. 232 of the Civil Pcosedare Code (Ao^. XIV nf 1882), The decree had been 
transferred to him " by operation of law." As suoh, he was entitled to sue out 
ezecutioQ, and was to be regarded as the representative of the original deoree- 
fS07l holder within the meaning of cl Id of s. 244 of the Civil Ptocednre Code 
(Act XIV of 1882), and had a right of appeal against the order of the Judge in 
chambers refusing execution. 

Held, 9,\BCi Hollowing Fakir Charid Bou'i, Maian Mohan <r/iose (1) that the 
payments made to the appellant on account of the decree, although not certified 
to toe Court under s. 258 of the Civil Prooedure Code (Act XIV of 1832), were 
eSec*>ial to prevent the appellant’a application for exeoutioo from being btreed 
by limitation. It would, however, be necessary for the appellant to csrtify these 
payments. 


[R.. 15 C.P.L.R. 69 (71) ; 3 O-C. 32.] 


Appeal from an order in chamber made by Scott, J., on the 7th 
December, 1886, refusing an auolicatioo made by the appellant for exeou* 
tion of the decree pissed in suit No. 831 of 1868 on the 23rd January, 
1873. in respect of the balance still remaining due under it. 

The original plaintiffs in this suit were Luckmidas Damji an l others ; 
the original defendant was one Luckmidas Khimji The original plaintiffs 
were the executors of the will of one Ranchordas Oanji. who died in 
May, 1859, leaving a large amount of property bo his executors in trust 
for bis nephew, the appellant Purmananddas Jiwandas. By his will he 
directed that all hU property should be assigned by the said trustees to 
the aopellant as soon as he came of age. 

On the 15tih August, 1868, the said executors filed this suit against 
Luckmidas Khimji as manager of certain landed oroperby belonging to the 
Hallai Bnatia caste, and known as Mahajan Wadi, to recov-^r certain loans 
made by them, as executors, to him as manager of the satd wadi. Oa 
the llth May, 1870, while this suit was still oonding. the said executors 
assigned all the prouerty of their testator bo tiie aopsUant, Purm luand las 
Jiwandas. By the deed of assignment then exacabed. they assigned bo him 
{inter alia) " all moveable property, debts, claims, and things in action 
whatsoever vested in them as such executors.” 

No steps were taken, subsequently to this assignment, to m iks the 
assignee. Purmananddas. a party to the suit. The suit proceeded without 
amendment, and on the 23rd Januarv, 1873, a djoree wis pa4sel for the 
plaintiffs for the sum of Rs 31.272 13-5, [308] and it was declared that 
the said amount was to be a first charge on the rents anJ Inomeof tbe 


said Mahajan Wadi. 

In 1876 the defendant, Luckmidas Khimji, as manager of the wan , 
onened an account in the name of the apoellant, Purmananddas, and from 

time to time made payments to him on a^counb 

1873 'I'he last of such payments was made bo the appellant on 

November 1884. None of these payments were cerbifisd bo the Lourt. 

Id 1885, Luckmidas Khimji, the original defendant in the suit, 
vacated the office of manxgsrof the Hallai Bhatbia caste, and the respond¬ 
ent, ViUahdas Wallji, wa^ appointed in his pUce. Subsequently to his 
anoointment, certain correspondence took place between im 
appellant with reference to tbe claim of the latter under tbe decree. On 
the 4bh January 1886. tbe respondent’s attorneys wrote a letter to the 

aDDellanb’s attorneys containing the following passage : 

“ Our client has got the Mahajanmehta to make up the accounts, and 

it is found that the halaooe due to your client under the deoreo to 


mi B.L.R. (P.B. Ral.) 130. 
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principal aDil intarest is Rs. 15,708-13-0 which our cliant is ready and 1887 
willing and hereby offers to pay. July 15. 

Subsequently the respoodent refused to make any further payment to . 
Purmananddas, whereupon the latter applied for execution of the decree ORIGINAL 
against the respondent as manager of the said wadi. His apolicabion was OlVIL, 
refused by the Judge in chamber, on the ground that the decree, not having .. ^Tac 
bean registered, did not bind the property in the hands of the respondent 
as present manager of the caste. 

Furmananddas appealed. 

Lang and Telang, for the appellant:—Decrees do nob, under the present 
Registration Act (HI of 1877A need registration : see also Acta VIII of 
1871 and XX of 1866. 

Payments have been made on account of this decree so late as 1884;, 
and, therefore, execut'on is not barred by limitation : see art. 180 of sch. 

II of Act XV of 1877. It may be contended, on the authority of Haji 
Abdul Rahman V. Khoja Khaki Arutk (l) that as these payments have 
not been [509] oertifiei, they cannot have any effect. That decision does 
not apply where it is sought to make use of such payments as an answer 
to the plea of limitation— Fakircha^id Bose v. Madan Mohan Ghose (2) ; 
Bhubaneswari Dehi v. Dinanaih Snndyal (3). 

Maepherson, (Acting Advocate General), and Jardine for the 
respondents :—No appeal lies against the order made in this case. The 
application made by the appellant for execution must be taken to be an 
application under s. 232 of the Civil Procedure Cole (Act XIV of 1882). 

Sectioo 583 does not give an aopoal against an order made under s. 232 ; 

The appellant was not a party to the suit, nor is he a representative of a 
party and, therefore, s. 244 does not apply— Sobha Bibee v. Mirza 
Sakhamut Ali (4); Abidunnissa Khatoon v. Amirunnissa Khatoon (5). 

We contend that exeeutioo of this decree is barred. The payments 
made have not been certified, and we rely on Haji Abiul Rahinun v. 

Khoja Khaki Aruth (1). 

[Sargent. O.J.— If necessary may not the payments be certified now?j 

At all events they are not at present certified. Further, we say that 
the payments cannot operate to revive a decree that is dead. Sections 19 
and 20 of the Limitation Act apoly : see the provisions of s. 4. 

The appellant has no right to apply for execution. He is not a 
transferee within the meaning of a. 232 of the Civil Procedure Code (Act 
XIV of 1882). The decree has not c )ine to him ** by assignment in writing 
or by operation of law.” The assigumeot of the property to the appellant 
was nob an assignment of the decree, and the words “operation of law ” 
apply only to cases of death or insolvency, &c. 

Telang in reply The case of Haji Abdxd Rahiman v. Khoja Khaki 
Aruth (1) does not affect this case. That was a case, not of mere payment 
on acoounb, bat of a fresh contract for which there was no consideration. 

Farran, J., by his reference [510] to the case of Fakirchand Bose v. 

Madan Mohan Ghose (2) (atp. 34 of report) seems to imply that uncertified 
payments may be regarded in order to take the case out of the Limitation 
Act : and Sargent, C.J., (at p. 13) says that in some cases the Courts 
will renognizn <.nnh unc-rMfigd p-.vin-nts. The cases nf Fakirchand Bose 
V. Madan Mohayi Ghose[2) and Bhubaneswari Debi v. Dinanaih Sandxjaii:^) 
are still applicable. The sm all verbal difference between the section upon 


(2i 4 B.L.R. (P.B- Rul.) 130. (3) -2 B.L.R, A. C. J. 320. 

(5) 2 C. 327. 


(1) 11 B. 6, 
(4) 3 C. 371, 
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1887 which these cases were decided and s. 258 of the present Civil 

July 15 Procedure Code are not material to the present case. The Court here is 

- the “ Court executing the decree.” If it be necessary to certify the 

Original payments, the affidavits before the Court may be taken as now certifying 

Civil, them to the Court. If a certificate in some special form be requisite, the 

— Court can make an order in this appeal subject to our putting in the 

11 B 506 necessary certificate. 

It has been argued, by reference to s. 4 of the Limitation Act, that 
ss. 19 and 20 of that Act control art. 180. We contend thatss. 19 and 
20 do non apply to oases coming within art. 180. The latter is the more 
specific rule, and must prevail. If ss. 19 and 20 were intended to apply 
to art. 180, the words in that article as to payments and acknowledgments 
would be unnecessary. Further, s. 20 deals with payments for principal 
and interest. Such payments are not made under a decree. The payments 
made are made in satisfaction in part or in whole, and are made into 

Court. Such payments are clearly not contemplate! by 9. 20. It is evi¬ 
dent that payments and acknowledgments made on account of decrees are 

only dealt with by art. 180. ^ 

If, then, the decree is still alive, the next point is wnether the 
appellant is entitled to sue out execution. We contend that he can, under 
s. 232 of the Civil Procedure Code. Although the assignment to him was 
prior to the passing of the decree, yet the effect of it. in equity, wis to 
transfer the decree to him ; therefore it may be said he got the decree by 
assignment in writing. At all events, he took it by op3ration of law, for 
the words of the assignment pass the chose in action and the security for 
it in equity. The assignment having been made the J 
trustees of r,he decree for the appellant. Tbe 

opened ao acoouot io the appeUaofs name in the life-time of ‘^e trustees, 
and made payments to him. There is, therefore, a transfer hy 
Uw or, if not such io striotnoss, there was at least such a traesfer as the 
resoondent (the judgment-debtor) is estopped from disputing. 

‘ Its .0 our right to appeal. It is clear that, it the appellant is a 
transferee under s. 232 , he is entitled to appeal. Under s. 244 be « a 
•t fofiNro ” The section does not say legal representative. ihe 

II? -a Snttnmnt Ali (1) and Aiidv.nnn.a Khatoon 
rTmtnlssn do not apply. Io those -- there was a 

dispute between competing a® T^VdSa'in such a 

Court held that a question of that kind could nob be dec 

proceeding. 

JUDGMENT. 

:'d 0 ^::,?^:;^." brolghrby^hemin 186B ^Safest Lnctafeas Khimp as 

manager of certain caste ,\\Ss Jiwaedas, is entitled 

question IS whether jg one of the plaintiffs on tbe 

tosueout execution of that decr^ the decree under s 232 of the 

record; but he claims to be a transfe 

Civil Procedure Code (Act XIV of 1882}. ana, as butru. 


(11 3 0. 371 


(2) 2 C. 327 
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left all his property to them as trustees for the appUoant, Purmananddas, 1887 
T^itb direotioDS that it should be assigned to him as soon as he came JunY I5i 
of age. This assignment was made by the trustees to Purmananddas — 
in the most general terms in 1870 after the suit was filed and while it was ORIGINAL 
still pending. By the deed of assignment the trustees transfer to OIVIL 

Purmananddas “ all moveable property, debts, claims, and things in-' 

action whatsoever vested in them,” which would include the claim 
which was the subject-matter of the then pending suit ; and the effect of this 
assignment was, in equity, to vest in Purmananddas [3123 the whole 
interest in the decree which was afterwards obtained. But it has been 
suggested that Purmananddas is nob a transferee of the decree under 
s. 232 of the Civil Procedure Code, because the decree has not been 
transferred to him ” by assignment in writing or by operation of law,” 
and that, therefore, he is not entitled to apply for execution. There is no 
doubt that, in a Court of equity in England, the decree would be regarded 
as assigned bo Purmananddas, and he would be allowed to proceed in exe¬ 
cution in the name of the assignors. Here there is nodistinetion between 
" law ” and “ equity,” and by the expression “ by operation of law ” must 
be understood the operation of law as administered in these Courts. We 
think under the circumstances that we must hold that this decree has been 
transferred to Purmananddas, “ by operation of law.” In tbe present 
case the decree has been transferred by an assignment in writing as 
construed in these Courts. The appellant is, therefore, entitled to sue 
out execution, and must be regarded as tbe representative of the original 
decree-holders within the meaning of cl. (c) of s. 244 of the Civil Procedure 
Code. The case in Calcutta, to which we have been referred. Sobka Bibee 
V. Mirza Sakhamui (l), was a case decided under the old Civil Procedure 
Code upon a section not precisely the same as tbe section of the present 
Code. It will be observed that a. 11 of Act XXIII of 1861 did not 
provide for questions arising in execution between the representatives of 
the original parties to the suit, an omission which is supplied in s. 244 of 
the present Code. 

Tbe application was refused on the ground that the decree was an 
instrument which created an interest in immoveable property, and could 
not be given in evidence for want of registration. Provision was made for 
the registration of such a decree by the Court, which passed it, by s. 42 of 
Act XX of 1866, but that section was not re-enacted in Act vill of 1871 
If, therefore, it required registration under the latter Act, it could only be 
as an ” executed instrument ” under s. 17. a description which is scarcely 
applicable to a decree. Moreover, it is to be remarked that s. 32 deals 
only with the presentation of a ” copy ” of [813] a decree, the optional 
registration of which is expressly provided for by s. 18 of the .4ct. Upon 
the true construction of the Act of 1871 read in connection with Act XX 
of 1866, such a decree, we are strongly inclined to think, did not fall within 
s. 17. But in any view of that Act, Act III of 1877, which is now in force 
expressly excludes such decrees, whether passed before or after the Act’ 
from the operation of compulsory registration, and the decree is rhora' 
fore, now aaunssible in evidence. 

The next point for determination is whether the execution of this 
decree is barred. Article 180 of sch. II of the Limitation Act XV 
of 1877 allows the enforcement of a decree within twelve years from the 
time at which some payment has been made, or some acknowledgment of 

(ij 3 0. S71. 
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1887 the right thereto has been given in writing. Nothing, however, is said in 
JDDY15, that article as to when such payments must be made, or acknowledgments 

- given, and so the question arises whether that article is not controlled by 

Original provisions of s. 19 of the Act : that is, whether such payments 
Civil, or acknowledgments must not be made before the expiration of the 
prescribed period of twelve years. We, however, need not now decide that 
question ; for, in this case, payments have admittedly been made within 
the prescribed period. 

But it is argued that no effect can be given to them by this Court in¬ 
asmuch as they have not been certified as required by s. 258 of the Civil 
Procedure Code. We think, however, that on this ooint we ought to 
follow the case of Fakirchand Bose v. Madan Mohan Ghose (l). That, no 
doubt, is a case which was decided under the old Code (Act VlII of 
1859) • but it is a distinct decision of a Full Bench of the Calcutta Court 
presided over by Sir Barnes Peacock, that a judgment-creditor seeking to 
enforce his decree may avail himself of uncertified payments made by the 
judgment-debtor as an answer to a plea of limitation, and we are not 
aware that it has ever been questioned—nor has any change been in¬ 
troduced into the present Civil Procedure Code which militates against 
the grounds of the decision. We must, therefore, hold that effect may be 
given to the payments which have been admittedly made to the applicant 
for the purpL of evading the plea of the limitation._[5i4] and chat, conse¬ 
quently, his present application is not barred. It will, however, be 
iry for him to certify those payments to the Court as was directed in the 

abov^c^ase^er^a the order appealed from, and direcUhat. 
certifying the payments that have been made, he be allowed to execute the 

decree. , 

Order reversed. 

Attornevs for the appellant: Messrs. Litth, Smith, Frere, and Nicholson, 
Attorneys for the respondents: Thakurdas and Dharamst. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 
TBIMBAKPUHI GUBD SITALPDKI ' 

- Gaboaba: a™ oxhbbs 

Bi«,u L.,„_G=s.vi-S««,s,i.n «« estaU o, in m Decca»~A 

^tenZnale Mssuecessor by a written 

A yuru in tbe Deccan baa a right to nominata hie anccasorc f,om amcngcl 
chelas (disciples) by a written declaration.^ fc 

1 TT. M H Fulton. Acting Distriot) 

SECOND appeal from the decree of B. M.H. 

Judge of Nasik, in appeal No. 115 of 188 ^ 


Second Appeal No. 270 of 1985. 
(i) 4|B.L.R. 130 (F.B. Rul.). 
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YL] TRtMBAKPUai GURU SITALPURI V. QANQABAI 11 Bom. 516 

The devasthan of Sibagumpha at Nasik was founded by a gosavi named 
Laksbumaopari. The management of this devasthan and tbe property 
appurtenant to it had descended from guru to chela in succession until it 
came into the hands of one Sitalpuri. who appointed his brother Trimbak- 
puri, the plaintiff, as hie chela or disciole. A few years afterwards, having 
begotten a son, Sitalpuri book him also as a chela. On the 26th May, 
1882, Sitalpuri executed a document, purporting bo be a will, by whiob 
he declared “ bis natural sen Bihiravpuri Guru Sitalpuri to be his 
sole heir and successor to the devasthan property. Sitalpuri died on the 
12tb June, 1885. On the fourteenth day after his death a feast was given 
to the gosavis, and they all signed a panchmma declaring the nlaintiff to 
be chela and successor bo the gadi. Toe widows of Sitalpuri refused to sign 
the panchnavia [515] or to recognize the plaintiff’s title. The plaintiff, 
therefore, brought this suit for a declaration that he. as the chela of 
Sitalpuri. was entitled to the management and possession of the devasthan 
property, and for an injunction to restrain the son and widows of the 
deceased from obstructing him in the exercise and enjoyment of his 
rights. 

The defendants alleged that the plaintiff was nob a disciple of the 
deceased Sitalpuri, and had never been recognized as such, and that under 
the will of the 26th May, 1882, the defendant Bahiravouri had been 
appointed by the deceased as his heir and successor, and had, therefore, 
tbe sole right to manage tbe devasthan. 

Both the lower Courts found that the plaintiff as well as the 
defendant Bahiravpuri were tbe chelas of the deceased, bub dismissed the 
suit, on the ground that the testator’s son alone bad the right of succes¬ 
sion under the will. 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Mahadev C. Apte, for the appellant. 

Shivram V. Bhandarkar, for the respondent. 


JUDGMENT. 

West. J. —The present case is one wherein a ffosayi in the Nasik 
district first accepted one person, the plaintiff, as a chela, and afterward 
having begotten a son, took him also as a chela. This adoption of a 
begotten son as a chela is allowed by tbe custom of the class, equally with 
the adoption of a brother, which was the relation in which the plaintiff 
Trimbakpuri stood bo his guru Sitalpuri. 

Soon after baking his son (defendant Bahiravpuri) as chela Sitalpuri 
executed the document. Ex. 69. This is called a will, but it’ is rather 
a declaratory instrument of the character which wills had in England 
three centuries ago. than a true testamentary writing intended to 
speak only from the moment of Sitalpuri’s death. Sitalpuri registered 
this document, and from that moment it was a written announcement 
of his intention to make Bahiravpuri successor to his property It has 
been contended that he intended to make him successor only io his 
oharaotor of a son. not that of shishya, and that the document Ex 69 
was really designed only to guard the estate by [816] providing for 
its management by Sibalpuri’s widows during the son’s infancy • and as 
the devise or the declaration has regard only to Bahiravpuri in his 
character of real and begotten son. Mr. Apte has urged, it cannot operate 
as a choice of him bo be successor in bis character o( chela. Thus the guru 
nob having made an effectual nomination, tbe declaration. Ex. 70. made by 
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the dasanama of gosavis, comes into operation, and gives the succession 
to Trimbakpuri. But, unless Sitalpuri intended to give his son some 
substantial benefit, it is not easy to conceive why he should have made 
him his shishya. The document (Ex. 69) executed and registered shortly 
afterwards, is properly to be construed with reference to the situation of the 
parties—see Mussamat Bhagbutti Dassee v. Chowdry Bholanath 27iafeoor(l), 
Gulabdas Jagjivandas v. The Collector of Surat (2)—and in it Sitalpuri 
plainly indicates that be, standing in the relation of guru to Bahiravpuri, 
recognizes and wishes to declare Bahiravpuri’s proprietary right in succes¬ 
sion to himself. Bahiravpuri is called son of Sitalpuri but as thus described 
he is merely a persona designata ; be is also designated guru Sitalpuri, 
and there is nothing to suggest that the proposed benefit was intended to 
take effect only on account of Bahiravpuri's being a begotten son, and 
in so far as he held that position. This differentiates the case from 
Fanindra Deb Baikal v. Bajeswar Dass, (3) Seth Lukhmee Chand v. Seth 
Indra Mull (4); according to the authorities cited at pp. 554, 556 of 
West and Buhler’s Hindu Law, a guru in the Deccan has aright to nomi¬ 
nate bis successor from amongst his chelas by a written declaration. In 
the present case the plaintiff did not set up against this general local 
law any special custom of the institution or the community to which he 
belonged. He relied on bis mere diseipleship and his recognition by the 
dasanama after Sitalpuri’s death. These were insufficient grounds under 
the circumstances, and we must confirm the decree of the District Court 
with costs. 

Decree confirmed. 


11 B. 517. 

[317] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Nanabhai 

Haridas. 


MOGULSHA {Original Defendant), Appellmt v. Mahamad Saheb and 
OTHERS {Original Plaintijs), Bespondents.*' [3rd March, 1887.1 

Maliomedan Law—Gift without delivery of possession—Hibft-bll-iwuz. or gift on iiipula- 
Possession neeeseary for such a gift—Registration not equivalent to delwery of 
possession so as to validate gift. 

By a deed of gift duly executed aud registered, a Mahomedau woman gave 
certain property to the plaintiS’s father. The deed stated that the plaintiff a 
father had always protected the dooor, and that she gave him the property m 
full confidence that be would continue to do ao. 

Held, that the gift, if not a simple gift, was. at any rate, a " gilt on stipula¬ 
tion ” and that such a gift, in order to be valid, required that seizm should be 

given to the donee. . t 

The registration of a deed of gift between Mahomedans does not cure the want 

of delivery by the donor, 

FF., 23 B. 682 ; R., 30 M. 519 = 17 M.L.J. 562.] 


• Appeal from Order No. 46 of 1886. 

(2) 3 Bee Sugden-8 Vendors and 

(3) 12I.A.72 (87). (4) 13 M.I.A. 365. 
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JUDGMENT. 

Sargent, C. J.—The District Judge has held that the alleged gift by 
Sabadi could not bo impeached on the ground that possession had not 
been given to the plaintiffs’ father for two reasons :—first, because the 
defect of non-delivery of possession would be cured by registration ; and, 
secondly, because the instrument was not a deed of gift simnlv, but what 
is termed by the Mahomedan law hiba-bil-iwuz. As to the first of these 
grounds, it has already been held that registration does not cure the want 
of delivery of possession by the donor in the ease of a gift between 
Hindus—see Vasudev Bhat v. Narayan Daji Damle (l) and Dagai Dabne 
V. Mothura Nath Chattopadya (2)—and that ruling would annear to be 
equally, if not more especially, applicable to gifts under the Mahomedan 
law. As to the instrument itself, it states that plaintiffs’ father had 
always protected the donor, and that she gives him the property in full 
confidence that he will continue to do so. The instrument, therefore, if 
not a simple gift, is. at any rate, "a gift on stipulation,” which equally 
requires that seizin should be given to the donee. The distinction between 
this description of gift and the hiba-hil-iiouz is discussed in Macnaghten’s 
Principles and Precedents of Mahomedan Law, p. 219 (4th ed ). We 
think, therefore, that the validity of the gift will still depend upon the 
question whether or not possession was given to the plaintiffs’ father or 
the plaintiffs themselves after his death : and as the District Judge has 
recorded a finding on that issue, we must discharge the order of remand, 
and send back the ease for a fresh decision, having regard to the above 
remarks. Costs of this appeal to abide the result. 


Appeal from an order of G. MaCorkell, Acting District Judge of 
Khandesh. at Dbulia. 

This was a suit brought by the plaintiffs for a dscliration of their 
right and title to certain property alleged to have bean given to their father 
by a deed of gift executed on the 2l9t April, 1873. by one Sabadi. The 
plaintiffs alleged that the property had been in the possession and enjoy¬ 
ment of their father until his death ; that on his death the property was 
taken charge of by the village authorities, who would have made it over 
to the plaintiffs, but for the objection of the defendant, who claimed it as 
his own. 

The defendant denied that the plaintiffs’ father ever had possession 
of the property, and contended {inter alia) that the deed of gift set up by 
the plaintiffs was null and void, having been obtained from Sabadi when 
she was incapacitated by severe illness. 

The Court of first instance held the deed of gift invalid, on the 
grounds (l) that there had not been delivery of possession, and (2) that 
the gift had been made during Sabadi’s illness, and accordingly dismissed 
the suit. 

CS183 The plaintiffs appealed to the District Judge, who reversed 
the decree of the lower Court, and remanded the case for retrial. 

From this order of remand the defendant appealed to the High 
Court. 

Goverdhanram 'Madhavram, for the appellant. 

Manekshah Jehangirshak. for the respondent. 


(1) 7 B. 131. 
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[519] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


NaraYAN Venku (Original Plaintiff), Applicant v. Sakharam 
Nagu (Original Defendant), Opponent.’*^ [Srd March, 1887.] 

parties—Suit for money illegally levied by a farmer of abkari revenue—Collector not a 
necessary party to such a suii —Bombay Abkari Act (Y of 1878), ss. 29 and 67. 

The Collector is Dot a necessary party to a suit brought against a farmer of 
abkari revenue for a refund of money illegally levied at his instance by the 
Collector under s. 29 of the Bombay Abkaii Act (V of 1878) (1). Section 67 of 
the Act expressly exempts the Collector from responsibility. 

Though a person subjected to an undue demand may, under s. 29 of the Act, 
take steps by which the Collectoc’e proceedings may be stayed, still his abstention 
from such a course will not deprive him of bis ordinary right to recover money 
wrongfully taken from him for the benefit of a third person. 

£Appr., 20 B. 764 (767); 20 B. 803 ; R., 13 Ind. Cas. 566-15 O.C. 117.] 


This was an application under s. 622 of the Civil Procedure Code 
(Act XIV of 1882). 

The plaintiff sued to recover the sum of Ks. 102*8-0 which bad been 
illegally levied from him by the defendant, who was a farmer of abkari 
revenue. The plaintiff alleged that he was a tenant in ^occupation of 
thikan “ Sukadbag,” which was the property of the Vadi btate; that the 
British Government bad no right to levy any abkari tax within the area 
of the said thikan ; that the defendant had in the year 1880 for the first 
time claimed the right to levy a tax on cocoanut trees which were tapped 
by the plaintiff in this thikan ; that the Collector had at the instance of 
the defendant attached the plaintiff’s property to enforce payment of the 
new tax ; and that, to prevent bis property from [520] being sold, the 
plaintiff was obliged to pay Rs. 102-8-0 on account of the tax. The pre- 
sent suit was brought to recover this sum wrongfully taken from him by 


the defendant. 

The defendant pleaded that the plaintiff could not sue in a Civil Court 
to contest the order passed by the revenue authorities under the Bombay 
Land Revenue Code fAot V of 1879): that a farmer under the British 
Government possessed the right to levy a tax on trees tapped m tbe 
thikans of tbe Vadi state; and that the plaintiff not having paid the 
amount directly to tbe defendant, had no cause of action against him. 


• Application under Extraordinary Jurisdiction No. 36 ot 1886. 

fn Section 29 of Aet V of 1878 provides as follows When any amount is due 
f JJluch farmer from such farmer’s licensee in respect of a license, or to any farrnet 
If the rTht of drawing toddy from any person, who has drawn toddy from any toddy* 
ireducVng tree, such farmer may apply to tbe Collector to recover such amount on his 
and the Collector may, in his discretion, recover such amount as if it were an 
behalf .ana amount so recovered to the applicant. 

tSt the execution of any process issued by the Collector for the recovery of 

^ amount shall be stayed if the person from whom it is sought to recover ^e same 
such amount sna y r^rt to trv the demand of the farmer* and furnishes 

'“®nV\“tv to^th^esatisfLtfon oMbe Collector for the payment of the amount which the 
securi y aq be due from him to such faimet; Provided also that nothing 

afiect the right of any such farmer 

t^recove^r by suit in tbe Civil Court ot otherwise any amount doe to him from any 

such person as aforesaid. 
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Both the lower Courts dismissed the suit, on the ground that the 1887 
plaintiff had no cause of action against the defendant alone, and that the Maboh 3. 

Oolleoter was a necessary party to the suit. - 

The plaintiflf thereupon applied to the High Court under s. 622 of the AppbL- 
Civil Procedure Code. LATE 

A rule nisi having been granted on the 22nd March, 1886, Vasudev QlVlL. 

G. Bhandarkar showed cause. _’ 

Ghahasham Nilkanth supported the rule. 11 B, 619, 

JUDGMENT. 


West, J. —The plaintiff in the present case is a holder of land at 
Vengurla, under the Chief of Savantvadi. The land contains cocoanut trees 
subject, as the defendant says, to abkari dues, to which the defendant is 
entitled as farmer of the abkari or liquor excise of the patba of Vengurla. 
It seems that the Collector considers that the trees are subject to taxation, 
while the plaintiff thinks they are exempt, as growing on land the property 
of the Savantvadi Chief and enjoying immunity under the terms 
conceded to the Chief by the British Government. The defendant insist¬ 
ing on payment to him, and being refused payment by the plaintiff, sought 
the aid of the Collector, and so realized what was by the Collector 
recognized as due to him under s. 29 of the Abkari Act (Bombay Act V 
of 1878). 

The plaintiff thereon filed a suit in the District Court against the farmer 
and the Collector together, but on further consideration be withdrew that 
suit and brought the present suit against the farmer alone in the Court of 
the Subordinate [52l3 Judge. He sought to recover the money which the 
Collector had forced him to pay. The farmer (defendant) answered that 
the plaintiff having withdrawn from the suit against the defendant and 
the Collector together, could not now sue the defendant alone on substan¬ 
tially the same cause of action, that the suit was barred by limitation, 
and that the Collector was a necessary party to the suit. The Courts 
below have held the last-named objection fatal to the suit. The Collector 
they have held, was a necessary party ; the suit as against him could not 
be brought in the Subordinate Judge’s Court, and they have accordingly 
dismissed it. 

Section 29 of the Abkari Act provides that " when any amount is 
due to a farmer of the right of drawing toddy from any person who has 

drawn toddy.such farmer may apply to the Collector 

to recover such amount on bis behalf ; and the Collector may in his 
discretion recover such amount as if it were an arrear of land revenue, and 
shall pay the amount so recovered to the applicant.” This process may 
be stayed by a suit being filed and security furnished by the person charged. 
The farmer may. if he prefers it, proceed by a suit in the Civil Court. 

For the discretional exercise of his authority in a case under the 
section just quoted the Collector is not subject to any action in a Civil Court. 
He is protected by s. 67 of the Act. No protection is expressly afforded to 
the farmer ; but whether he is liable or not to refund a sum levied at his 
instance which the Civil Courts would hold nob to have been justly due, is 
not the question immediately before us. The Civil Courts are, by s. 4 of 
Act X of 1876, deprived of jurisdiction, in any case of a claim against the 
Government whom the Collector represents, to set aside any cess or rate 
authorized by Government under the provisions of any law for the time 
being in force, so that a tax imposed in the exercise in good faith of fiscal 
functions legally constituted, is exempted from the cognizance of the law 
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Courts. But this exemption was thought by the Legislature to be consist¬ 
ent with a jurisdiction still to be exercised in cases of duos recovered by 
superior from inferior holders of land—[822] s. 5 (c). These arrears would 
be recovered like arrears of land revenue under Eeg. XVII of 1827; 
and the Land Eevenue Code (Bombay Act V of 1879) by ss. 86, 87, 
entitles the superior holder to the assistance of the Collector after a suna- 
mary inquiry, while leaving him still subject to a suit for any sum 
levied at bis instance in excess of what was due —Hathi v. Metha 
Vyankatram Harjivan (l). There is thus nothing inconsistent, according 
to the view of the Legislature, in a responsibility to be enforced by the 
Civil Courts resting on a person who has put the Collector in motion, while 
the Collector himself stands exempt from their jurisdiction. 

The provision, in s. 29 of the Abkari Act, by which tbe person on 
whom a demand is made, may stay the summary process of the Collector 
by instituting a suit in the Civil Court against the farmer, may suggest a 
doubt whether, after having failed to adopt this course, tbe same person 
can subsequently bring a suit to recover the sum, which, he thinks, has 
been wrongly levied from him. Tbe last clause of the section applies 
only to a suit by the farmer. But though the person subjected to an 
undue demand may take steps by which the Collector’s proceedings will 
be stayed, still we think that his abstaining from this course will not 
deprive him of his ordinary right to recover money wrongfully taken 
from him for tbe benefit of a private person. The discretion given to 
tbe Collector is obviously not a judicial, but an administrative discretion. 
It does not conclude the right without an express provision to that effect. 
In Winter v. Attorney-General of Victoria (2) the Judicial Committee held 
that a construction was to bo avoided, if possible, which would transfer 
the determination of liabilities from the ordinary Courts to a board of 
executive officers. The principle is one of general application, and it 
justifies the conclusion that the resoonsibilitv of the farmer for the acts 
induced by him under s. 29 of the Abkari Act is not affected by the 
Collector’s irresponsibility. The Collector acting " on his behalf ” acts as 
his bailiff or agent, and he is answerable for having set the Collector in 
motion. 

[523] It may well be doubted whether any exercise of discretion by 
a Collector could supersede the jurisdiction of the Courts on tbe question 
of whether the place whereon toddy bad been drawn was or was not 
within the area subject to his authority. His right to interfere where e 
has authority, by no means implies that his interference is conclusive of 
the existence of the authority, and where that does not exist, the exercise 
of force is a wrong which the Courts must remedy. 

It appears, then, that a suit may be maintained against a farmer of the 
liquor contract under the circumstances of tbe present case without the 
Collector’s being a necessary party. If he were a necessary PJ^^y. because 
of his official act in aiding the farmer, the consequence would be that tbe 
farmer also would take the benefit of this exemption and escape 
responsibility. The Collector does not at aU stand in the position of the 
registrar in the ease of Wishwambhar Pandit v. Prabhakar Bhat (3), for 
there the registrar exercised a quasi judicial function, bub he is expressly 
exempted from liability. The farmer is not; and the suit may. we think, 
be entertained against him alone. 

(3) L.E. 6 P.C. 380. 
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Without dotermiDiDg the other questions that may arise in the oasOt 
we reverse the decrees of the Courts below, and direct that the suit be 
entertained as against the farmer alone. Should the Collector desire to 
become a defendant, in order to protect the revenue, he can apply for 
that purpose, and the District Judge can, if he thinks it expedient, transfer 
the cause to his own Court. Costs to abide the final decision. 

Decree reversed. 
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[521] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice 

Nanabhai Haridas. 


MOTICHAND {Original Judgment-Debtor), Appellant v. KRISHNA¬ 
RAV Ganbsh, {Decree-holder and Applicant), Despondent.* 

[3rd March, 1887.] 

Decree — Execution—Decree more then twelve years old — Limitation—Civil Procedure 
Code (Act X 0/1877 and Act XIV of 1862), a. 230. 

Ad application for execution of a decree obtained against the judgment-debtor 
in 1870 was presented by the applicant on the 26th January. 1885. Several 
previous applications for execution had been made, and the last two, viz. on the 
29th July, 1881, and 'iOtb June, 1882. had been granted. The judgment-debtor 
was arrested and brought before the Court. He contended that execution of the 
decree was barred. Both the lower Courts were of opinion that the decree was 
not hatred, and allowed execution to issue. On appeal by the judgment-debtor 
to the High Court, 

//tjfcf, that the application for execution was too late. As there had been an 
application made and granted on the 295h July, 1881. under the Code of 1877, 
and twelve years from the date of the decree would have elapsed before June. 
1885, the application in question was barred, and was not saved by the conoludine 
olauae of 9. 230 of the Code Aot XIV of 1882. ^ 

15 A. 198 0204).] 

This was a second appeal from a decision of J. W. Walker DiotriAf 
Judge of Ahmedabad. ’ 

On the 26tb January, 1885. the applicant Krishnarav presented to 
the Subordinate Judge of Borsad, in the Ahmedabad District, an application 
for execution of a decree obtained against the judgment-debtor in suit 
No. 682 of 1870. The judgment-debtor Motichand was arrested and 
brought before the Court. He claimed to be released, on the ground 
that the execution of the decree was barred. Applications for execution 
of the decree in question had been made in 1875, 1876, 1877, 1878 and 
1879: and on the 29th July, 1881, and 296h June. 1882. applications had 
also been made and were granted. 

The Subordinate Judge ordered execution to issue. The judgment- 
debtor appealed to the District Judge, who confirmed the order of the 
lower Court. 

From this order the judgment-debtor preferred a second appeal to the 
High Court. 

[525j Nagindas Tulsidas, for the appellant.—The application for 
execution is barred. On the 29tb June. 1882, an application was made and 
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Second Appeal. No. 44J. of 1885. 
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granted, and, therefore, the case of Anandrav Chimuji v. Thakarchand (1), 
relied on by the lower Court, does not apply in the present case. 
This application is to be governed by the Civil Procedure Code (Act XIV 
of 1882), which came into force on the 1st June, 1882. The last application 
under the Code of 1877 was made on the 29th July, 1881, and, therefore, 
the last clause of s. 230 of the Code would not save the limitation. The 
case of Goluch Chandra v. Earapriah Debt (2) followed in Dave Rolidas 
Bhukhanji v. MiaAloo Jita (3) is exactly in point. The debtor, therefore, 
cannot be arrested in execution of the decree. 

There was no appearance for the other party. 

JUDGMENT. 

Sargent, C. J. The District Judge has lost sight of the application 
for execution on the 29th June. 1882, which was granted, and takes the 
case out of the decision in Anandrav Chimnji v. Thakarchand {l). This 
application having been made after the Code of 1882 came into force, 
which was on 1st June, 1882, the case falls under s. 230 of that Code, 
and the present darkhast in January, 1885, having been presented more 
than twelve years after the date of the decree in 1871, is too late, unless 
it is saved by the concluding clause of the section. It is within three years 
after the Code of 1882 came into force ; but it remains to be considered 
whether it would not have been barred by the law in force immediately 
before the passing of the Code ” before the expiration of the three years. 

The law in force immediately before the passing of the Code ” was 
construed by the majority of the Allahabad Full Bench as confined to 
art. 179 of the Statute of Limitation, and that the former Code of 1877 
could not betaken into consideration— Musharraf Begam v. GhaiihAli (4), 
In Goluck Chandra v. Harapriak Debi (2), this view was dissented from 
and the words construed as including the “whole law on the subject.” 
Such is their plain grammatical meaning, and, in the absence of other 
[526] words to show a contrary intention, should, we think on the ordi¬ 
nary principle of construction, be the one adopted. The circumstance 
relied on by the majority of the Allahabad Full Bench that the words are 
identical in the 3rd paragraph of s. 230 of both the Codes, does not seem 
to us to aflect the question of construction. The language is doubtless 
the same so far as they both speak of the law in force, but the pei'iods to 
which they refer are different. Upon the whole, we agree with the view 
taken by the Calcutta Court, and we may add that this view has already 
been acted on by this High Court in Dave Kalidas Bhukhanji v. Mia Aloo 
Jita (3). As there was here an application made and granted on the 29th 
July, 1881, i.e., under the Code of 1877, and twelve years would have 
elapsed before June, 1885, we must hold that the darkhast in question 
was not saved by the concluding clause of s. 230 of the Code of 1882. 
We must, therefore, discharge the order of the District Judge, and declare 
that the darkhas\i is too late. Appellant to have his costs in the lower 
Courts. 


(1)5B. 245. , .. 

(3) Printed Judgaents for 1884, p. 66. 
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yi.] HARICHAND V. JIVNA SUBHANA li Bom. 827 

11 B. 826 (F.B.). 

FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice 
Nanabhai Haridas and Mr. Justice Birdwood. 


Harichand {Plaintiff) v. JiVNA SUBHANA. {Defendant).* 

[8th March, 1887.] 

Stamp—Ccurt Fees Act VJl of 1870. adi. I, art. 8—Copies of originals returned to the 
party— LiabilUy of such copies to stamp duty. 

Id the course of a suit the plaiutiS put in evidence certain entries from his 
daybooks and ledger. The books bad been produced in Court and had been 
returned to the plaintiff, as usual, on bis furnishing copies of the said entries. 
The Subordinate Judge feeling doubt as to whether such copies should be fur' 
nisbed on stamped paper, referred the question to the High Court. 

Held that the original entries not having been in the band-writing of the 
debtor, were not liable to stamp duty under sch. I, art. 1 of the Stamp Act I of 
1879, and that, therefore, the copies of them were not chargeable witn any court 
fees under sob. 1, act. S of the Court Fees Act VII of 1870. 

[Appr., 26 B. 522.] 

[527] Reference by Eav Sabeb Maneklal Narotamdaa, Subordi¬ 
nate, Judge of Madha, under s. 49 of the Stamp Act I of 1879, 

The plaintiff sought to recover Rs. 100 due on a bond dated lUh 
March, 1878. In the course of the trial be gave in evidence entries from 
bis daybooks and ledger, in order to satisfy the requirements of ss. 12 
to 14 of the Dekkban Agriculturists’ Relief Act (XVII of 1879), The 
original daybooks and ledger were both produced and proved at the 
trial, and they were returned to the pl.iintiff as usual on his furnishing 
extracts from the same. 

The Subordinate Judge referred the following question for the High 
Court’s decision 

Whether the extracts in question come under art. 22, sch. I of Act 
I of 1879 so as to render it obligatory on the plaintiff to furnish them on 
stamped papers ? 

The Subordinate Judge’s opinion was in the negative. 

There was no appearance for the parties. 


OPINION. 

Per Curiam The copies referred to by the Subordinate Judge 
aro copies of certain entries in the creditor’s ledgers and cash books for 
several years. The original account books containing those entries were 
produced, proved, and tiled m Court. The original entries are not in the 
handwriting ot the debtor, and, therefore, not liable to any stamn dutv 
under the Indian Stamp Act, sch. I, art. 1. The account books were 
returned to the creditor under s. 141, Civil Procedure Coda (XIV of 1882) 
on his furnishing copies of those entries under his own hand When so 
furnished, they were not certified "by or by order of any public officer ” 

"‘T'’ fluty under the Indian Stamp 
Act (I of 1879), sch. I, art, 22. To ascertain their accuracy the Clerk of 

the Court seems subsequently to have compared them with the orismal 

entries, and found them to be correct,—a fact which he has certified 

below them under his own band and seal of the Court. Whether this 
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renders them liable to payment of any court fee mast depend upon the 
provisions of the Court Fees’ Act (VII of 1870). Schedule I of that Act, 
l 526J art. 8 , shows that when a party to a suit withdraws an original 
document (as was done in this case), any copy he leaves of that document 
is chargeable under it only if the original withdrawn is itself liable to stamp 
duty under the General Stamp Act. As-stated above, the original entries 
in this case are not so liable. Therefore the copies left by the creditor 
are not chargeable with any court fee under the Court Fees’ Act, sch. I, 
art. 8 . 


11 B. 52B. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


A. P. Eajeeav Chandrarao {Original Plaintiff and Decree-holder), 
Appellant v. Nanarav Krishna Jahagirdar (Origmal Defendant 
and Judgment-debtor), Respondent. ”■ [15bh March, 1887.] 

Exectiiion ofdecree^Duty of a Court to which a decree is transferred for execution^ 
Maintenance^drrears of ntainUnance due to a Hindu widow at her death^Liabi* 
lily of suck arrears to satisfy a decree against her assets, 

k Court, to whtcb a decree h^s been eeot for execution, cannot refuse execu« 
tioD on tbe ground that questions are raised between the patties that cannot 
properly be dealt with in execution« 

Where sums due for a widow’s maintenanoe have become a debt, such a debt 
should be regarded as assets of the widow after her death liable to be taken in 
execution of a decree against her* 

A sued upon a bond executed in bis favour h? R., a Hindu widow, and after 
her death obtained a decree against N., as ber legal representative directing '' that 
tbe judgment-creditor should be satisfied out of snob assets of tbe deceased widow 
as may in course of execution be proved to have come into tbe possession of 
the defendant N/’ A sought, in execution, to obtain satisfaction oat of arrears 
of an annuity due by N. to tbe deceased on account of her maintenance for 
fifteen years before her death. 

The Subordinate Judge held that tbe right to recover these arrears was one 
personal to the widow R.« and thoogh it could be enforced by her, would not pass 
to ber creditor. He, therefore, dismissed tbe darkkasl, 

Held^ reversing the order of tbe Subordinate Judge, that the arrears of tbe 
annuity due by N. to R*, as maintenance, were properly to be regarded as the 
assets of tbe widow, and, as such, were available in execution to satisfy the 
decree. N. owing money in his individual capacity to R. would, in the interest 
of creditors and justice, be assumed to have paid it to himself as her 
[529] legal representative. N. should, therefore, beheld accountable for sums 
due by him to R,, subject to such objections as he might be able to ground on 
limitation or other legal excuse. 

This was an appeal from tbe decision of Rav Bahadur G. V. Bhanap, 
First Class Subordinate Judge at Dbarwar, in darkhast No. 135 of 1884. 

The plaintiff Rajerav filed a suit io the District Court at Bangalore 
to recover the amount of a bond for Rs. 5,750 executed in his favour by 
his sister Radhabai on fch 0 2Ofch November, 1879. Radhabai having died, 
the defendant Nanarav, who was her deceased husband's undivided 
brother, was sued as her legal representative. The plaintiff obtained a 
decree on the 24bh September, 1883, directing the amount claimed to be 
recovered “out of such assets of the deceased R adhabai as may in cours^ 

•Appeal No. 101 of 1885, 
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of eseoufeioa be proved to have come into the possession of the defendant 
Nanarav.” 

The decree was transferred for execution to the Court of the First 
Class Subordinate Judge of Dharwar. 

In his application for execution the plaintiff alleged that the following 
property belonging to the deceased Radhabai had come into the hands of 
the defendant, and was liable to satisfy the decree :— 

(1) The amount of eight years’ arrears of maintenance 
at Rs. 350 per annum (from 1865-66 to 1872-73) pay¬ 
able to Radhabai by the defendant Nanarav according 
to an agreement dated 21st November. 1349, which was 
not paid by the latter, and, therefore, was in deposit 

with him ... ... ... ... Rs. 2,800 

(2) The amount of seven years’ arrears of maintenance 

(from 1873 to 1880) at Rs. 332 per annum due to the 
deceased Radhabai by the defendant under an agreement 
dated 17tli April. 1873 ... ... ... Rs. 2,324 

(3) The amount of mesne profits of certain lands belonging 

to the deceased Radhabai which had come into the 
defendant's possession after her death ... Rs. 800 


Total Rs. 5,924 

[530] The defendant denied that there was any thing due by him in 
respect of the arrears of maintenance payable by him to the deceased 
Radhabai ; and contended that, even if there were any arrears unpaid by 
him, they were time barred : that if any portion of the arrears were not 
time-barred, Radhabai no doubt could have recovered them by suit 
during her life time; but that after her death, her right to recover them 
could not be enforced by the plaintiff, who was merely her creditor. As 
to the lands in dispute, the defendant contended that they were not the 
property of the deceased Radhabai, bub were assigned to her for mainten¬ 
ance during her life time, and that after her death they became his own 
absolute property. 

The Subordinate Judge rejected the plaintiff’s darkhasl, for the 
following reasons;— 

“ It appears to me, on a consideration of the circumstances of this 
case, that the defendant’s contentions are sound and tenable. 

In the first place, supposing that there were some arrears of main¬ 
tenance left unpaid by the defendant, be stood in the position of a debtor 
to that extent to the deceased Radhabai : and if the petitioner, who holds 
a decree against her, could execute his decree against the amount duo to 
her in this way, he should have attached it as a debt due by the defend¬ 
ant to her,—that is. he should have applied for the attachment of her 
right as creditor to receive the amount in question from the defendant. 

" The defendant's liability to pay the debt in question could not bo 
regarded as the property of the deceased in the hands of the defendant to 
the extent of which ha could be held personally liable to satisfy the decree 
as has been now prayed for by the petitioner ; because the extent to which 
the defendant was really indebted to her in that respect can be inquired 
into and ascertained in a regular suit by the purchaser of her right and 
not in these execution proceedings. 

" As the petitioner has not prayed for the attachment and sale of the 
deceased Radhabai’s right to recover the amount in question from the 
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deleQdanfc by his presenb petition, it would not be necessary to discuss 
this point further; but it may be remarked [531] here that even if the 
petition had contained such a nrayer, it anpears to me that it could not 
have been granted. Because the right of Radhabai to recover the arrears 
of her maintenance was her personal right which she alone could have 
enforced only during her life time, and such a right could only be trans¬ 
mitted by her to her heirs, inasmuch as her right to be maintained existed 
during her life time, and died at her death. It has been held by the 
Bombay and Calcutta High Courts on this point that a right of mainten- 
ance is not assignable— liam'ihai v. Ganesk Dhonddev Joshi (l), Syud 
Tuffazal Hossein Khan v. Raghunth Prasad (2), Bhyrub Ghunder Ghose v. 
Nubo Ghunder Gooho f3), which are referred to in the same. 

For the reasons stated above, it appears to me that the petitioner 
cannot seek to attach and sell the right of maintenance of his judgment- 
debtor, the deceased Radhabai, even during her life time, much leas after 
her death, as he would have to do in the present case, in execution of hia 
decree against her. In the present case, it may befurther remarked here, the 
defendant Nanarav himself is the heir of the deceased Radhabai in resoect 
of all her property,—a circumstance which goes to create another diffi¬ 
culty in the way of the petitioner to execute his decree in the manner 
prayed for by him. 

“ I am of opinion, therefore, that the first three items of money, 
stated in the petition and summarized above under the head A (a), ware 
never the property of the deceased Radhabai during her life time, and 
that, therefore, they were not her assets in the hands of the defendant 
Nanarav after her death.” 

Against this decision the plaintiff appealed to the High Court. 

Manekshah Jehangirshah, for the appellant. 

G. R. Kirloskar, for the respondent. 

JUDGMENT. 

West, J. —It has been objected to the appeal in this case that the 
questions between the parties are such as cannot properly be dealt with 
in execution. But the decree of th<^ Court at Bangalore directs expressly 
that ** the judgment-creditor [532] is to be satisfied out of such assets 
of the deceased Radhabai as may in course of execution be proved to 
have come into the possession of the defendant Nanarav.” This may 
have been a good order, because the assets could not be ascertained, 
except by an inquiry to be made after the decree on the main issues had _ 
settled Nanarav's liability, and the principle on which his responsibility 
in details was to be admitted or denied. It may have been an order 
open bo objection, as not disposing of all that a decree should dispose of, 
so as to leave nothing but an executive function to be performed in order 
to give effect to it. But if it was a wrong or defeofciim decree, the 
respondent ought to have got it reversed or amended b^y the Court 
superior to that of Bangalore. It is nob for a Court, to which a decree 
capable of just execution is sent by another, to enter on a criticism of it 
and to refuse execution if it is of opinion that too much has been left for 
the executing Court to do. The Subordinate Judge at Dharwar had not 
authority to refuse execution, nor have we authority to forbid it. 


(1) Printed Judgments for 1876, p. 188. <2) 7 B.L.R. 187 

(3) 5 W.R.C.R. 111. 
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The judgmenb-oredifcor of Nanarav who was sued as Eadhabai's repre- 
senbabive, sought in execution bo obtaiu satisfacbion out of arrears of an 
annuity due by Nanarav to the deceased for several years before her 
death. The Subordinate Judge has held that the right to recover these 
arrears was one essentially personal, and though it could be enforced bv 
her, could not pass bo her creditor. The right to maintenance no doubt 
is nob assignable, bub where sums due for maintenance have become a 
debt under an agreement capable of precise determination, there is no 
reason why such a debt should not be regarded as assets of the widow. 
Were not such arrears so recognized, a widow might starve, bacause no 
one could safely furnish her with subsistence. 

It has been contended that the sums due by Nanarav to Radhabai 
(supposing there are any) not being money or property received by him for 
her estate are not available in execution. This would put a very narrow 
construction on the Code of Civil Procedure. Nanarav owing money in bis 
individual capacity to Radhabai would, in the interest of creditors and of 
justice, [S33] be assumed to have paid it to himself as her representative. 
Such is the recognized law with regard to an executor, and tbe principle 
has obviously a wider application. Nanarav must, therefore, be held 
accountable for sums due by him to Radhabai. subject to such objections 
as he may be able to ground on limitation or other legal excuse. 

As to the lands sought to be made answerable, tbe claim as to six, 
together with the other property mentioned in Ex. 78. has been abandoned! 
These are Nos. 123. 124, 125, 1, 171, 172 of the village of Aloor. As to 
tbe others, the Subordinate Judge has proceeded on a presumption that 
because Radhabai was a widow, and the lands were fields in a surveyed 
village, held in inam by her husband’s family, they must be regarded 
as piima facie not her’s, but the family’s property. This is to subvert 
the usual presumption arising from possession. There is distinct 
evidence (Ex. 78) of what was assigned to Radhabai for her maintenance. 
Her subsequent acquisitions would be prima facie her own property, and 
there is some evidence that she exercised ownership over tbe four fields 
in question. Being capable of acquiring them they were presumably her’s, 
and liable for her debts. If there were facts which rebutted this presump! 
tion, they ought to have been brought forward. 

We reverse the decree of the Subordinate Judge, and remand the 
case for a new trial and adjudication with reference to tbe foregoing 
remarks. Costs to follow the final order. 

Order reversed. 
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[334] APPELLATE CIVIL. 

Before Mr. Jmtice West and Mr. Justice Birdwood. 


Pragji Kalan and others {Original Plaintiffs), Applicants v. Govind 
Gopal and others {Original Defendants), Opponents.* 

[I5th March, 1887.] 

Begitlation 11 of IQ'll, s. 21—CasU question—Jurisdiction of Civil Courts over suits 
involving a caste question^Suits to recover caste property irom a vtembei* of the 
caste. ' 


Section 21 of Reg. II of 1827 does not debar a Civil Court from taking 
oogDizance of a suit in which a question of a caste rule or of membership of a 
caste may be raised by way of answer to a claim for property or on a breach of 
contract. The section provides that there shall be no interference on tbe part of 
the Court in caste questions. But to take evidence of tbe customary law of a 
caste, to recognize tbe law and tbe vote of a majority as given efiect to by the 
law, is not to interfere in caste questions ; it is simply to recognize tbe existence 
of caste as corporations with oivil rights and an autonomy suitable to tbe pur¬ 
poses of their existence. 

Certain members of one division of a caste borrowed vessels for use from tbe 
priest of that division, and then seceding to the other division reiused to return 
them. A suit was brought to recover possession of the vessels in question. 

Eeld, that the suit was cognizable by tbe Civil Court, notwithstanding that 
incidentally a question as to the relations of the caste divisions might arise for 
decision. 

[F., 23 B. 122 : Appr., 19 B. SOT (523); R,. 26 B. 174 ; 9 Bom. L.R. 869 ; 11 Bom. 
L.R. 1267(1274) = 4 Ind. Cas. 569 : D.. 18 B. 115(118).] 

This was an application, under s. 622 of the Civil Procedure Code 
(Act XIV of 1882), for revision of the order of K. Hormusji, Judge of 
the Small Cause Court at Broach, in suit No. 162 of 1885. 

The parties to this suit were members of the Katchia caste of Broach. 
The caste was divided into two factions, one called the Motha Tad (or 
larger division), the other called the Nahna Tad for smaller division). 
Both parties were at first members of the larger division. In 1881, 
differences arose between them, and the defendants went over to the oppo¬ 
site faction. Before their secession tbay bad obtained, on loan, certain 
cooking utensils belonging to the larger division under pretext of giving a 
caste dinner. These they refused to return to tbe caste priest, in whose 
custody they were usually kept. Thereupon the plaintiffs, as the leading 
members of the larger division, brought a suit to recover possession of the 
utensils lent to the defendants. 

[S35] The suit was at first filed in the Court of the Second Class 
Subordinate Judge of Broach, but it was dismissed by the High Court, 
on second appeal, on the ground that it was of a nature cognizable by a 
Small Cause Court; and as there was a Small Cause Court at Broach, the 
Second Class Subordinate Judge had no jurisdiction to entertain the suit 
—Kalian Dayal v. Kalian Narer (1). 

A fresh suit was thereupon filed in the Court of Small Causes at 
Broach. It was dismissed, on the ground that it involved a caste 


” Application, No. 137 of 1886. 
(1) 9 B. 259. 
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quMfeion, of which a Civil Court could not take cognizance under s. 21 
of Bombay Regulation II of 1827 (1). 

Against this decision the plaintiffs made the present application to the 
High Court under its revisional jurisdiction. 

A rule nisi having been granted, 

Gokuldas Kahandas appeared for the applicants. 

Nagindas Tulsidas, for che opponents. 

JUDGMENT. 

West, J. Section 21 of Regulation II of 1827 seems to have 
bean misappliel in this case, as it frequently is, on a construction of the 
enactment which would destroy the castes by making them the prey of their 
most unprinciplel members. The section does nob say that a Civil 
Court is nob to bake cognizance of any case in which a question of a caste 
rule or of membership of a caste may be raised by way of answer 
bo a claim for property or on a breach of contract What it says is 
bhat " no interference on the part of the Court in caste questions is 
hereby warranted ” in the large classes of cases immediately before 
specified as subjects of cognizance, and in which questions of caste law 
must iucidenbally arise from time to time. The words, too, are followed 
by the exception “beyond the admission and [536] trial of a ly suit 
insbibubed for the recovery of damages on account of an alleged injury 
to the caste and character of the plaintiff arising from some illegal 
act or unjustifiable conduct of the other party.” Hence it is plain that 
the Civil Courts may discuss and deal even with a caste question where 
the membership and the character of a member have been unjustly 
injured. To taka evidence of the customary law of a caste, to recognize 
the law and the vote of a majority as given effect to by the law. is not to 
interfere in caste questions; it is simply to recognize the existence of 
castes as corporations with civil rights and an autonomy suitable to the 
purposes of their existence. See Murari v. Suba (2). The cases under the 
English law of clubs and congregations afford useful analogies ; 
and besides Brown v. Cure of Montreal (3) we may refer to 
Uopkinson v, Marquis or Exeter (4), Daxokins v. Antrobus (5), Gompertz 
v. Goldingham (6J. The Court in dealing with such cases does nob 
interfere in club questions so as to impair the autonomy of the 
club, but it would nob allow one member or six to cake possession of all 
the club plates on a mere assertion that they had as good a right to it as 
any one else. 

In the present case.it is alleged that certain members of a division of 
a caste borrowed vessels for use from the priest of that division, and than 
seceding to the other division refused to return them. If the statement is 
true, the borrowers could not escape liability under their contract of loan. 

(l) Section 21 of Regulation II of 1827 provides as follows • — 

Tbe iurisdiciioo of the Civil Court shall extend to the cognizince of all orisioai 
suits and complaints between natives and others (not British-born subjects) resnectina 
the rigbi to moveable or immoveable property, rents. Government revenues debts con 
tracts, marriage succession, damages for injuries, and generally of all suits and com 
plaints of a civil nature, It beiog understood that no interference on the oart of the 
Court in caste questions is hereby warranted beyond the admission and trial of anv suit 
instituted lor the recovery of damages on account of an alleged injury to the oasteand 
character of the plaintiff arising from some illsgal act or unjustifiable conduct of the 
other party. 

(•2j GB. 72a (727j. (3) L.R 6 P.C, 157. 

(5) L.R. 17 Ch. Div. 615. 
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merely because an incidenfcal question of the relations of the divisions and 
of the members under the terms of incorporation might arise for decision. 
As castes are capable of property, they are entitled to protection in its 
enjoyment, and they may be represented by a group of their members, as in 
this case. 

Without determining any question beyond this, that a prima facie case 
appears cognizable by the Civil Courts, we set aside the order of the Small 
Cause Court Judge, and direct that he deal with the case on its merits. 
Costs of this application to follow the final decision. 

Order reversed. 


11 B. 537. 

[537] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Sheik Sudan v. Ramchandra Bhunjgaya, Deceased, by his 
HEIR, BhavanISHANKAR. [21st March, 1887.] 

Decree— Execution—Mode of execution—Construction of decree—Decree against mort¬ 
gaged jiroperly—Liability of judgment debtor to arrest under suck decree—Decree not 
to be extended in execution beyond its terms —Res judicata—Princip/cJ of res judicata 
applicable to execution ■proceedings. 

A decree oaanot be extended in execution bejond the real meaning of its 
terms. 

A decree obtained on a mortgage directed that the judgment'debtor should pay 
the sum adjudged out of the property mortgaged. After exeoutiog the decree 
against the mortgaged property, the decree-holder made an applicatioo for exe¬ 
cution against the person of the judgment-debtor. A notice was issued calling 
upon him to show cause why execution should not be further proceeded with. 
But the notice did not give him any intimation of the application for the arrest 
of his person. He did not appear, and, in his absence, au order was made for 
bis personal arrest, but the order was not executed, as the decree-holder did not 
pay the process fee. Subsequently a fresh application was made for execution 
against the person of the judgment-debtor. 

Se/d, that as the decree merely provided for the satisfaolioD of the judgment- 
debt out of tbe property mortgaged, the decree could not be executed against the 
person of the judgment-debtor. 

Held, also, that the question as to the personal liability of the judgment-debtor 
to satisfy the decree was not concluded by the order made in the previous 
execution proceedings for execution to issue against his person- The order 
would have operated as a res judicata if the judgment-debtor had been called 
upon to contest the tight claimed by the decree-holder to hold him persona y 
liable under the decree, and had then failed in his contention to the con rary. o 
allowed the judgment to go by default. The order was 
local possibility ot further ezecutioQ in terms of the decree, but 
special construction which the judgment-creditor sought to impose on i . 

rp., 10 A. 127 = 8 A.W.N. 21; 15 O.L.J. 453=17 C.W.N. 044 ’* 

^ 11 C.L.J. 357 = 14 C.W.N. 433 = 5 Ind. Cas. 89 ; ^^“0 ’ i 65 -f 7 M L V 

B. . 19 B. 921 ; 22 B. 83 (85) ; 28 M. 355 = 15 ^q yS“cas S 16 

201 = 2 M.L.T. 167; 12 C.L.J. 312 = 7Ind. Gas. 55; C.^J-26-9 Tnd.Cas. 213,^16 

C. L.J. 404 = 17 C .W.N. 565 = 17 Ind. Gas. 936; 15 G-^-N. f 

This was a second appeal from the decree of A. H. Unwin, Acting 
District Judge of Kanara, in appeal No. 192 of 1884 

Second Appeal No. 427 of 1886 
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Purshotam Parpayashet obtained a decree id suit No. 46 of 

1872 upon a mortgage agamst Sheik Budam valad Sheik Ismail. The 

decree merely directed that Purshotam should recover the amount 

claimed from the property mortgaged The decree was, in the first instance. 

enforced agamst the mortgaged [538] property. Subsequently, the decree- 

holder applied m execution for the arrest of the judgment-debtor. A 

notice was issued to the judgment-debtor under s. 248 of the Civil 

Procedure Code (Act XIV of 1832). calling upon him to show cause why 

execution should not be further proceeded with. But the notice did nob 

give him any inhmation of the mode in which the decree was sought 

to be executed. The judgment-debtor did nob appear to show cause, and 

in his absence, an order was made for execution against his person. Bub 

this order was nob carried out, as the decree-holder failed to pav the 
process fee. - 

On the 1st September, 1884, the decree-holder presented a darkhast 
for the attachment of a shop and moveable property of the judgment- 
debtor, as well as for his personal arrest. The Subordinate Judge declined 
to issue a warrant of arrest, oo the ground that the terms of the decree 
sought bo be executed, did nob authorize the decree-holder to recover the 
amount of the judgment-debt from the judgment-debtor personally. 

On appeal, the Acting District Judge was of opinion that as the 
amount of the decree bad nob been fully satisfied out of the property 
mortgaged, the decree-holder was at liberty to proceed against the person 
of the judgmenb-debbor. He. therefore, granted the darkhast. 

Against this decision the judgmenb-debbor appealed to the Hieh 
Court. ® 

Shamray Vithal, iox appellant.—The decree In this case merely 
greets the mortgage-debt to be recovered out of the property mortgaged 
The judgmenb-debtor cannot be held personally liable under this decree 
To execute the decree against his person would be to varv the decree This 
cannot be done in execution-Baroii Forester v. Secretary of State for 

Gopalra^ v. Ba,jhunatharam 

N a Oka^avarkar, for tbe respondent.-Tha question as to the 
personal liability of the judgment-debtor to satisfy this decree is 
res judtcala. In the previous exeoutiou prooeedings the [339] decree- 
holder had applied for the arrest of the judgment-debtor ; and that appli- 
catioD was granted after notice to the judgment-debtor. lie cannot now 
re-open tne same question The doctrine of res iuiicata. applies to execu 

Shamrav Vtthal in reply,-The judgment-debtor had no notice in 
the previous e.xecution proceedings, that the decree was sought to be 
executed agamst his perseu. He therefore, did not contest thi point on 

r ySr • ir, thL“e“ 

JUDGMENT. 

properly have 

commanded the judgment-debtor to pay the sum adjudged and directed 
that m default the property mortgaged should be sold or o herwise m de 
available m satisfaction of the claim, was not. in fact, so frameT Wha? 
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late 
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it says is distinctly that the judgment-debtor is to satisfy the adjudication 
" on the answerability or liability of tbe property mortgaged.” There is no 
mention of any further responsibility, nor any order for payment independ¬ 
ently of the property mortgaged. Such a decree is anomalous, but it cannot 
be extended, in execution, beyond the real meaning of its terms— 
Bhanushankar Gopalram v. Baghunathram Mangalram (1) ; Baron 
Forester v. Secretary of State for India in CownciZ(2). But then, it 
has been urged, the question of the true construction of the deed was 
already res judicata in this case between the parties when tbe 
application now in dispute was made to the Court. If the question of 
the judgment-debtor's personal liability, or of the liability of his property 
generally to execution of the decree had really been determined by an 
adjudication in the course of the execution proceedings, that determin¬ 
ation, so long as it stood unreversed, would, no doubt, be binding on 
the parties, whether the term res judicata properly applied to it or n^—see 
Mungul Pershad Dichit v. Grija K:mt Lakiri Ghowdhry (3); Bani Bam v. 
l^anhu JlfaK4)—which show that a pointadjudged in execution is concluded 
unless the judgment is [540] reversed. But a judgment implies the judicial 
determination of a point contested either directly or by implication. See 
per LordEomilly in Jenkins v. Bobertson (5). In Langmead v. Maple kb) 
the late Mr. Justice Willes said : “ It is not sufficienc, to constitute res 
judicata, that tbe matter has been determined on ; it most apoear that 
it was controverted as well as determined upon.” See In re May (7), where 

the language of Willes, J., is cited and approved. ^ 

Now in tbe present case, after execution had been had against the 
mortgaged property, the judgment-debtor was called on to show cause 
why. though more than one year had elapsed since the last 
step in e:t6oution, the execution should not be urther 
The application had, in fact, been made for execution agains the person 

of the judgment-debtor, but the notice gave him no ^ 

He bad no reason to suppose that the application went beyond the terms 
rtf fhft decree He did not appear, and. m his absence, an order was 
made for execution against his person, but it was not executed, because 
JSe ludgment-credito; failed to pay the requisite fee. Such an order 
vrima facie only of an executive character, could not possibly have the 
effect of res judicata, unless the judgment-debtor being called on ‘o 
if he wished or if he could, a certain proposition of right and . 

Imarorrehefor action by tbe judgment-creditor, had ben jther 

m<:ut to go by default. Tbe order made by tb ® tu o ‘ n S 
was res judicata, as to the legal possibility of further execu 
of the decree, but not as to the special construction which ] g 

“™'^’Heur th‘e d°ec“iou orthe District Judge that the is now 

capable of euforcemeut against the person ‘b® ^he order 

wrong, and must be reversed, with costs on toe respouuou 

of the'Subordinate Judge is restored. 

Order reversed. 


(1)2B.H.C.R.A.C.J. 101. 
(4) U I. A. 181. 

(6) 18 C. B. N.6. 255. 


(2) 4 I. A. 137- 
(5) L. R. 1 H. L. Sc. 117. 
(V) L-R. 25 Ch. Div. 231. 
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[541] FULL BENCH. Ua^ 22* 

Before Mr. Justice West, Mr. JiLstice Nanabhai Haridas Full 

and Mr. Justice Birdwood. Bench. 


Ala Chela {Original Defendant), Appellant v. Oghadbhai iib. 841 

Thakersi (Original Plaintiffs), Respondents.* (F.B.). 

[22nd March, 1887.] 


StOiVip^Cowt Fees' Act (VII of 1870), s. 7, art. Iv) proviso^Construction and applica^ 
bility of the proviso ^Valuation of 5ui<5 for land in a talnkdari village — Talukddar's 
jama —B^mission, 

Per WEST and NaNABHAI^JJ.—T he proviso to art. (v) of s. 7 of the Court 
Fees'Act (VII of 1670) was clearly ioteoded to provide a standard of valuation 
in the Bombay Presideooy, not only for the oomparativeiy rare case of land 
forming part, but not a dedoite share, of an estate paying revenue to Govern¬ 
ment, but for all cases of suits for land. 

The theory being that all land is primarily liable to be rated or taxed for the 
public revenue, any sum not levied according to the appraisement made in order 
to show the proper amoaut of the land-tax may be regarded as a remission. 

In the case of a tatukdari village, the proprietor of wbiob had, under a settle¬ 
ment with Government for a period of twenty-two years, agreed to pay a fixed 
annual jamn, or lump assessment, instead of the full survey assessment for the 
whole village 

Beld, by a majority of the Fall Bancb, that tbedifierence in amount between 
the jama and the full survey assessment was a remission, and. therefore, a suit 
for possession of lands in this village was to be valued according to cl. 3 of the 
proviso to act. (v) of s. 7 of the Court Fees' Act (VII of 1870)« 

Per BiaDWOOD, J.—The remission contemplated by cl. (3) of the proviso ** is 
an express remission, and not a mere diflacence in amount between the actual 
assessment payable by a talukdar and the survey assessment/' 

The three clauses of the proviso seem to apply only to lands which have been 
subjected to a survey settlement as ordinarily understood and legally provided 
for in the Bombay Presidency ; the first clause being applicable to lands settled 
for a period not exceeding thirty years, the second to lands settled foe a longer 
period or permanently, and the third to inam lands on which the whole or apart 
of the survey assessment has been expressly remitted. 

The talukdars are inamdars. They are not land*holders liable to pay a land-tax, 
bat not under a survey settlement such as is applicable to lands for which provi¬ 
sion seems to have been specially made in the proviso to cl. (v) of s. 7 of the Court 
Fees' Act. No part of the proviso, therefore, applies to a suit for the ^posses¬ 
sion of lands in a lalukdari village. Such a suit should be valued according to 
eub-cl. (d) of cl. (v) of s. 7 of tbe Court Fees' Act. 

[542] This was a reference to the Full Bench on a question submitted 
by the Taxing Officer under s. 5 of the Court Fees’ Act (VII of 1870) 
regarding the construction and applicability of art. (v) of s. 7 of the Act to 
a suit for lands in a talukdari village. 

The plaintiff sued for possession of 423 acres and 15 rjimthas of land 
situated in the talukdari village of Nana Matra, in the District of Ahmeda- 
bad, and to recover Rs. 4, 200 as mesne profits. He obtained a decree 
awarding possession of 353 acres and 2 guntkas of land and Rg. 2,100 as 
mesne profits. 

Against this decree the defendant preferred an appeal to tbe High 
Court, valuing his claim at Es. lol-0-9 for the land awarded. 

The question submitted by tbe Taxing Officer was how the memo¬ 
randum of appeal was to be stamped—whether under a. 7. cl. (v), 8ub-cl.(6), 
or under 9. 7, cl. (v). proviso 1. sub-cl. 3 of Act VII of 1870. 
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Ifc appeared, from fcbe report of the Distriofc Judge of Ahmedabad, that 
the whole village of Nana Matra consisted of 2,485 acres and 34 gunthas 
of land. It was held by the talukdar under a settlement for twentv-two 
years expiring on the Slst July, 1887. Under the terms of this settlement 
he agreed to pay to Government for the first seven years a jania, or lump 
assessment of Es. 201 a year, for the next seven years Es. 243 a year 
and for the next seven years Es. 285 a year, and for the last year Es. 327. 
The full survey assessment of the whole village would have been 
Es. 514-14-0. There was no levy of assessment by Government in respect 
of each separate field. But the fields in dispute, if subject to the survey 
settlement, would have been assessed as follows The full assessment on 
Survey No. 4 being Es. 30-12-1 ; on Survey No. 6, Es. 10-15-0 ; on 
Survey No. 8, Es. 15-6-0 ; and on Survey No. 17, Es. 120-14-0. 

Upon these facts Birdwood, J., made the following reference to the 
Full Bench:— 

“The plaintiff in this suit sought to recover 423 acres and 15 gunthas 
of land in the talukdari village of Matra Nana, in the Dhandhuka 
Taluka of the Ahmedabad District, and also Es. 4.200 as mesne profits 
for the three years preceding the suit. The [543] District Judge found 
that the plaintiff was entitled to recover out of the land in dispute, 

‘ Survey Nos. 4 and 6 ; 23 acres on the east of Survey No. 8, and 
150 acres on the north of Survey No. 17 ; together with Es. 2.100 
as mesne profitsand he made a decree accordingly, and rejected 
the rest of the plaintiff’s claim. From this decree the defendant has 
appealed ; and the question before the Court relates to the valuation, 
under cl. (v) of s. 7 of the Court Fees’ Act 1870, of the land, 
amounting to 353 acres 2 gwithas, which is the subject-matter of the 
appeal. The appellant, contends that the land should be valued under 
8ub-el. (5) of cl. (v) at ' five times the revenue ’ payable on it; and 
be relies on the decision in Bavaji Mohanji v. Punjabhai Eanubhai (1). 
That was a suit for the partition of a talukdari estate, viz., the village of 
Piparla in the Gogba Taluka of the Ahmedabad District. The Subor¬ 
dinate Judge awarded a moiety of the village to the plaintiffs; and the 
defendants appealed to this Court. The late Chief Justice. Sir M. Westropp, 
and Kemball, J., held that sub-cls. (1) and (2) of the proviso as to the 
Bombay Presidency, contained in cl. (v), were not applicable to the case, 
inasmuch as the ‘ full assessment ’ was not payable to Government on the 
village, a lump assessment of Es. 150 being payable annually, whereas the 
full survey assessmeut would have been Bs. 621-6-7; and also that 
sub-cl. (3) of the proviso was .not applicable, as there was no express 
remission of the difference in amount between the actual assessment pay¬ 
able by the talukdar and the survey assessment. The proviso was 
evidently treated as a proviso only to sub-ol. [d) of cl. (v), for sub-cl. (fc) 
of that clause was held to be the portion of the Court Fees’ Act 
which seemed to be‘most nearly adapted to such a suit;’ and it was 
decided that the value of the subject-matter must, for the purposes of the 
Act, be estimated at five times the revenue payable to Government. The 
reason given for the decision is that, the village of Piparla ‘ forms ‘ either 
an entire estate paving an annual revenue to Government, but not a 
revenue settled permanently, or part of such an estate, and is recorded 
as such. If Piparla was only a part of an estate, it [544] was apparent¬ 
ly " recorded in the Collector’s register as separately assessed with ” the 
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revenue, as oontemplated in sub-ol. (a) of ol. (v). tbe porkion of 
which relating to parts of estates is incorporated in sub-cl. (6) by the 
words, 'recorded as aforesaid.’ Whether it was a part of an estate, or an 
entire estate, the claim for partition Which was a claim for a ‘ definite 
share,’—that is, a moiety of it) was dealt with under sub-cl. (6). 
That decision would not, however, govern the present case; for 
here the plaintiff does not ask for a * definite share ’ of the village 
of Matra Nana. He asks for a specific part of it; and a specific part, 
though not all that was asked for, was awarded, and is the subject-matter 
of the appeal. Tbe village of Matra Nana is held on the same tenure 
as Pipirla. It is referred to at pp. 78, 79 of Mr. Peile’s ‘ Account of 
the Talukdars in the Ahmedabad Zillah’—(Selections from the Records of 
the Bombay Government, Nj. CVI, New Series). The revenue payable 
on it to Government was settled in 1863. The assessment payable on 
the village was Rs. 201 in the first year, and is R-^. 327 in the 
current year, 1886-87. which is the last year of the settlement. 
This assessment is a lump assessment on the whole village, and no part 
of it is settled on any particular lands : and itis, as in the case of Piparla, 
less than a full survey assessment would have been. The District Judge 
reports that ‘there is no levy of assessment by Goveronieot in respect of 
each separate field, but the fieMs have been assessed under the survey 
settlement as follows :—The full assessment on fiel 1 No. 4 is Rs. 30-12-1; 
on No. 6 is Rs. 10-15-0; on the whole of No. 8 is Rs. 15-6-0; and on 
the whole of No. 17 is Rs.120-14-11.' The full assessment on the whole 
village is Rs. 514-14-0 a year. whoi*eas tbe revenue actually payable, as 
already stated, is Rs. 327. It is quite clear, however, that though there 
is an ofiieial record of a full assessment on each field,—that is, on every 
specific part of the estate described as a field, no part of the estate is 
really recorded in the Collector’s register as ‘ separately assessed,’ within 
the meaning of cl. (v) of s. 7 of the Court Fees' Act, either with the full 
assessment on it or with any portion of the lump assessment actually 
due in respect of it. No portion of the revenue payable on the whole 
estate is allotted to specific parts of tbe estate ; and [545] the entries in 
the Collector’s register, showing the full assessments on fields, were made, 
not for the purpose of showing the revenue leviable under any possible 
circumstances on tho fields, but for an entirely different purpose, which 
is explainod at p. 29 of Mr. Peile's ‘ Account of the Talukdars.’ He there 
says : ‘ The alienations were thus disposed of. and it remained to shape a 
plan for assessing the talitkdar's own property. The object was to get 
rid of the inequality natural to settlements made on imperfect data, and 
to establish some kind of ratio of assessment to value for general adoption. 
The value of tbe estate has always been an important element in calcu¬ 
lating a talukdar's jama, and it appeared that some point in the scale of 
the usual khalsa survey assessment below tbe full rate might be found to 
form a fair standard. This uoint might be determined by finding what 
amount of the survey assessment was equal to a jama fixed at a 
fair increase on the previous jama of the greatest number of estates, 
and it seemed that if the jama was fixed between 50 and 70 
jjer cent, of the survey rates (as the assessed estate is more or 
less prosperous) it would give scope for a fair increase on the old 
jama, such as tho improved nrospects of agriculture warranted. It was 
settled, therefore, that the ja7na of talukdars is to be not more than 70, 
nor less than 50, per cent, of the survey rates. Some estates already 
assessed above the maximum were reduced to it, and others wore so far 
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below it fihafc they cannot judiciously be raised at once to the minimum, 
but the bulk of the villages have for the first time the advantage of a land- 
tax fixed on a clear and equable principle. It should, of course, be here 
kept carefully in mind that neither 70 percent, nor any other proportion 
of the survey rates has any intrinsic propriety, but that the survey assess¬ 
ment has merely been called in to gauge che value of the estates, so as to 
bring the jama of each to one and the same proportion of the value. ” It 
is clear, therefore, that a record was made of the full survey assessment on 
all parts of an estate merely as a method of arriving at a fair settlement 
of the revenue payable on the whole estate. The full assessment being 
once known in every village, the jama, could be calculated at a certain 
percentage of it in all villages. The ascertainment of the full survey 
assessment was simply a [546] means to an end, not the end itself. 
There is no ground, therefore, for holding that the land in suit is recorded 
as separately assessed with a revenue, not permanently settled, which is 
annually payable on it. The jama, amounting at present to Rs. 327, is 
payable on the whole village, and there is nothing to show what portion of 
this sum is payable in respect of any specific part of the estate such as 
that inSsuit. It follows that sub-cl. (6) of cl. (v) of s. 7 of the Court 
Fees’ Act cannot be applied to the present suit. Sub-clause (a) is clearly 
inapplicable, as the revenue payable by the estate has not been permanently 
settled ; nor can sub-ci. (c) be applied, for it cannot be said that the 
land in suit pays no revenue or ' has been partially exempted from such 
payment, oris charged with any fixed payment in lieu of such revenue.’ 
The lump assessment settled on it is not fixed in lieu of revenue. It is 
itself the whole revenue at present payable by the talukdar. Sub¬ 
clause id) of cl. (v) would indeed be strictly applicable to the suit, but 
for the proviso, which provides special rules for the Bombay Presidency, 
and so excludes the application of the sub-clause itself to lands in this 
Presidency. The laud in suit ' forms part of an estate paying revenue to 
Government, but is not a definite share of such estate, and is not separately 
assessed, as above mentioned,’ and there would be no difficulty in valuing 
the suit, therefore, under sub-cl. (d) at the ‘ market value of the land,’ but 
for the proviso. That proviso, again, is as inapplicable to the case as it 
was held to be to the suit for the partition of Piparla, for the reasons 
given in the judgment in that suit. It would appear, therefore, that there 
is no provision of the Court Fees’ Act applicable to such a suit as the 
present, instituted in the Bombay Presidency. If that be so, no Court fee 
at all can be levied on the memorandum of appeal. But I hesitate to 
arrive at such a decision on my own authority only. The question is of 
sufficient importance to be referred to a Full Bench. 

“ There is the more reason for such a reference, because, in a similar 
case Jesalsing v. Dipsang (1) Pinhey, J., applied sub-cl. (3) of the proviso to 
el. id) to a suit for a part of a talvkdari [547] estate. That decision 
cS'DDot bs TBCODcildd with th6 decisioD in tho Piparlft cas6 , for Pioboyi J., 
held that the three sub-clauses of the proviso were the only portions of 
s, 7, cl. (v) of the Act. which applied to suits for the possession of land in 
the Bombay Presidency. That is. he treated the proviso as a pro7iso to the 
whole of cl (v) not as a proviso only to sub-cl. (<?) of cl. (vl.as had been 
done bv Westropp. C-J - Kemball. J. Moreover, he was evidently of 
opinion that a part of the ‘annual survey assessment’ on the talukdan 
village of Puna was ‘remitted’; for. except on such a supposition, be could 


(1) Printed Judgments for 1883, p. 164. 
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nob have applied eub-cl. (3) of the proviso bo the case. Saob, however, was 
nob the opinion of the Judges who decided the Piparla case, and such a sup¬ 
position is opposed bo the actual facts connected with the settlement of 
the jama on talukdari villages, as set forth by Mr, Peile. 

There is thus not only a conflict of authority as to the true rela¬ 
tion of the proviso in cl. (v) of s. 7 of the Act to other parts of the 
clause, but a conflict also of opinion as to the applicability of sub- 
el. (3) of the proviso to such a suit as the present. But whether the 
proviso is one to the whole of cl. (v), or only to sub-cl. {d), my own 
opinion is that, as the case cannot fall under sub-cls. (a), ( 6 ) and (c), 
or under sub-cls. (l). (2) and (3) of the proviso, but falls only under 
sub-cl. (ci), which, in either view as to the relation of the proviso to 
the rest of the clause, would not apply to this Presidency, there is really 
no part of cl. (v) which can be applied to this case; and that the omission 
from the Act of any provision applicable to such a case, in this Presidency, 
ought to be brought to the notice of the Legislature. Whether this 
opinion is correct or not, is a question which ought, I think, to be decided 
by a Full Bench.” 

The question referred to the Full Bench was argued before WEST, 
Nanabhai, and BiRDWOOD, JJ. 

Eav Saheb VamidevJ. Kiriikar, for the appellant. 

The judgment of the Full Bench (BiRDWOOD, J., dissenting) was as 
follows ;— 


JUDGMENT. 

West, J. —Ic seems clear, on a comparison of the so called, but 
improperly called, proviso to art. (v) of s. 7 of the Court [548] Fees’ Act, 
(Vll of 1870) with the preceding substantive clauses of the same article! 
that it was intended to provide a standard of valuation of the Bombay 
Presidency, not only for the comparatively rare case of land forming part, 
but not a definite shave, of an estate paying revenue to Government, but 
for all cases of suits for land. The proviso extends far more widely than 
cl. W). It provides rule« for all the cases embraced in the preceding 
ols. (a), (i). (c), and is manifestly intended to furnish rules for all these cases 
based on the particular circumstances of the Bombay Presidency. It has 
been overlooked, however, that there may be in the*Bombay Presidency 
lands that have not been submitted in any way to the “ survey assess¬ 
ment.” Because tho survey extended, over almost all the area, it has 
been assumed to exteud over the whole of it. This must create a 
difficulty wherever there has, in fact, been no survey and no assessment, 
but it need not create a difficulty where there has been a survey 
and assessment, even though the amount computed under this process 
as the Srate or amount theoretically leviable as land revenue be not 
in fact, exacted by the Government- The primary sense of assess¬ 
ment is the inaposition on the land of snch and such a tax : its second 
intention is the tax itself, and there is in the section a transition from tbe 
one sense to the other. The theory being that all land is nrimarily liable 
to be rated or taxed for the public revenue, any sum not levied according 
to the appraisement made in order to show the proper amount of the land” 
tax may be regarded as a remission. If this view be correct the case 
before us falls properly under 9 I. (3) of the proviso, and the valuation 
for Court fees should, we think, be made according to the rule given in 
that clause. 
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BirdwOOD, J. —After considering the argument addressed to the 
Court on behalf of the appellant, I am led so far to modify the opinion 
I expressed when making the reference to the Full Bench as to hold that 
cl. (v) of s. 7 of the Court Fees’ Act is not altogether inapplicable to the 
present case ; but I am unable to hold, with the majority of the Bench, 
that cl. (3) of the proviso to that clause is applicable to it. 1 coucur 
rather in the opinion expressed by Westropp, O.J., and [5493 Kemball, J., 
in Bavaji Mohanji v. Punjabkai Hanubhai (1), that the remission contem¬ 
plated by cl. (3) of the proviso “is an express remission, and not a 
mere difference in amount between the actual assessment payable by 
the talukdar and the survey assessment.” There is, indeed, under 
the existing revenue system of talukdari villages, as described by Mr. 
Peile in the passage quoted in the reference to the Full Bench, no 
“survey assessment” to which the lands of those villages are in any 
sense liable. The three clauses of the proviso seem to apply only 
to lands which have been subjected to a survey settlement as ordi¬ 
narily understood and legally provided for in the Bombay Presidency; 
the first clause being applicable to lands settled for a period not exceed¬ 
ing thirty years, the second to lands settled for a longer period or 
permanently, and the third to inam lands on which the whole or a part 
of the survey assessment has been expressly remitted. The circum¬ 
stance that, in talukdari villages, the “ jama ”oi' land-tax payable by 
talukdars, is not more than 70 or less than 50 percent, of what a full sur¬ 
vey assessment would amount to if the lands were subjected to a survey 
settlement, does not, in my opinion, bring the lands within the purview 
of el. (3) to the proviso. In assessing such villages to the land revenue, 
regard is had to survey rates as pointed out by Mr. Peile, only in 
that an equable settlement of the full land-tax may be arrived at. That 
tax may vary from time to time and be always less than a survey assess¬ 
ment ; but there is no remission of any assessment legally leviable under 
the system actually in force. The talukdars. do not claim to be inamadars, 
and are not regarded as inarndars by the Government. They are land¬ 
holders liable to pay a land-tax, but not under a survey settlement such as 
is applicable to lands for which provision seems to be specially made in 

the proviso to cl. (v) of s. 7 of the Court Fees’ Act. 

[550] If the proviso applies, then, only to land subjected to the 
Bombay Survey Settlement, it may, I think, be taken to have been the 
intention of the Legislature that, in valuing suits for the Possession ot 
land not so subjected, the Courts should be guided, even in the Bo y 

Presidency, by the enacting part of ol. (v) of a 7 Rr fehTd™: 

The clause, as I read it, is applicable generally suTts 

but the proviso prevents the application of the enacting par o^rnhav 

for the possession of such land as has been f ‘he Bombay 

Survey Settlement, whether a full P^f^^'VrLtiea^^^^ 

of such land or not. And that seems to have been the view 

taken by the learned Judges who decided Bavaji Mokanjt v. Punjabka 
Hanubhai. (1) 


• There may. of course, he or >Iien^ed ■> 

iewhere. The the “full sum" payable by a iaiuMar 

(1) Ptinked Judgments for 1884, p. 177. 
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As no park of the proviso of cl. (v) of s. 7 is. in my opinion, applicable 
to the present case, but as the terms of sub-cl. W) of the clause can be 
applied to It, I should now be prepared to hold that the value of the 
subject-matter of this appeal should “be deemed to be * * * the market 
value of the land ” now in dispute, as provided by sub-cl. (d). The 
decision of tbe majority of the Bench must, however, prevail. 

11 B. 350-N= Unrep. P.J.B.H.C, (1881-1883) 122. 

Note.—T he following is the judgment of Wrstropp. C.J., and Kemball J in 

the case of Bavaji Mohanji v. Punjabhai Hanuhh'xi (1), re'erced to in the above decision 
of nit. Justice BIRDWOOD : — 

•11 This is a suit for partition of a fafu&dari estate, viz., tbe 

village of Piparla in the taluka of Gogha and District of Ahmedabad. The Subordinate 
Judge has, by his decree, awarded a moiety of the village to the plaintiffs, and ebe 
defeodants have appealed to this Court. Tbe question submitted by the Taxing Officer 
for decision is, how the memorandum of appeal should, under tbe Court Fees’ Act VII 
of 1870. be stamped. The village is held by tbe talukiars under a settlement for 
twenty-three years, expiring in A.D. 1886-87. at a lump as-sessmeot of Bs. 150 payable 
annually to Government (ri* No. CVI of Selections from the Records of the Bombay 
Governmeot, New Series, pp. 96 and 97, and the form of the habulai/at Id 
p. 37). The survey assessment of the village is Rs. 62I.6-7. The case does not 
appear to fall withio s. 7, cl. (v), sub-ol. (d), proviso (l) of Act VII of 1870 
Although the land is held in settlement for a period not exceeding thirty years' 
It does not pay "the full assessment” to Government, if. as would seem to be 
the true construction of that proviso and proviso |2). theexpression " full assessment ” 
be equivalent to survey assessmeot.” If this be so. it is difficult to account for the use 
[551J m those provisos, of the term " full assessment." The phrase " survey assess¬ 
ment ” would have been sufficient and more definite. The introduction of both expres¬ 
sions in those provisos prima facie may suggest that they were not intended to be 
interchangeable. But if tbe full assessment, be not tbe survey assessment, there is 
nob any guide in tbe Court Fees' Act as to what tbe full assessment is; and Civil Courts 
would be loft to conjecluro ici each case what should be fairly deemed a full assessment 
Pot instance, if something less than Rs 621-6-7 (the survey settlement) might be 
deemed a full assessment for the village of Piparla, there do not seem to be any legal 

data whereby the minimum that might be so regarded is to be fixed. The case would 

ho ooeolquot homines lot icnlenlicr.. Tho same difficulties of construoMoo as to the 
expression " full assessment" existed in Act X of 1862. sch. B and Act XXVI of 1367 
sch. B. in the Special Rules (or the Bombay Presidency. The term " remitted” 
used in proviso (3) of Act VII of 1870, 8.7. cl. (v|. sub-cl. (d). appears to exclude 
this suit from that section, as we think that tbe remission thereby contemplated is an 
express remission, and not a mere diffoconce in amount between the actual assessment 
payable by the talukdar and the survey assessment. The portion of the Court Pees’ 
Act which seems most nearly adapted to such a suit as this is sub-cl (6) of cl fvl of 
s. 7. inasmuch as the village of Piparla " forms” an entire estate paying annual 
revenue to Government, or forms part of such estate, and is ” recorded” as such • " and 
such revenue is settled but not permanently.” That being so. the value must, 'for the 
purposes of the Court Fees Act. be estimated at ” five times the revenue so pavabls ” 

[R. II B. 511 (F.B.),] 
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PRIVY COUNCIL. 

Present : 

Lord Watson, Lord Fitzgerald, Lord Hobhouse and Sir B. Peacock. 
[On appeal from the High Court at Bombay^ 


Waghela Rajsanji {Defendant) v. Shekh Masludin 
AND OTHERS IPlaintifis). L2od aod 3rd March, 1887.] 


Gtiardian and ward —Inahilitu of guardian to contract on behalf of infant ward so as to 
bind him personally—Effect of Act 71 of 1862 [Bombay), s. 12, inregard to a charge 
upon a talukdari estate rn the Ahmedabad District during the period of management. 



A guardian cannot contract in the name of a ward, so as to impose on him a 
personal liability. 

Act VI of 1862 (Bombay), “ for the amelioration of the condition of talukdars 
in the Ahmedabad Collectorate and (or tbeir relief from debt,” was intended to 
deal with all debts and liabilities which could possibly impose a charge upon 
the faluftdari estate at the end of the period of management; when the estate 
was to be restored to the talukdar free of incumbrance, excepting the Government 
revenue. If debts amounted to more than the surplus of rents during the 
[552] management, of which the maximum period was twenty years, they were 
not CO be paid. 

A widow, as guardian of her infant son, the heir of a talukdari estate in the 
above district, validly transferred villages, pare thereof; and in the deed of 
transfer, to which her ward was by her as his guardian nominally a party, con¬ 
tracted to indemnify the purchaser in case the Government should claim and 
enforce a right to revenue upon the villages which she transferred as being rent 
free. The deed purported to make both guardian and ward personally liable in 
this respect, and also charged the liability upon other parts of the talukdari 
estate. The infant attained majority, and the estate was then placed under 
management, within Act VI of 1862. During the period of management the 
Government claimed and enforced payment of revenue upon the villages. 

Held, that there was no personal liability on tbe part of the talukdar created 
by the above ; also, that if the charge on the estate had been validly made, it fell, 
at all events, within the terms of s. 12 of Act VI of 1862, absolving estates from 
liability for debts incurred, notonly before, but during the period of management. 


34 C. 892=7 C.L.J. 87 ; Appr., 7 0.0.46 
A.W.N. 205; 17 A. 262 (261); 13 B. 


R., 10 A. 498 (503); 16 A. 53 = 13 
.w, X. «. __ 330 1335) (P.G.,; 20 B. 61 (69); 26 

B. 757 1764) ; 16 C. 330 (342); 34 C. 163 (F.B.) = 4 C.L.J. 431 = 11 C.W.N. 207 

= 1 M.L.T. 360 : 35 0. 34 (F B.)=6 C.L.J. 273 = 11 C*W.N. 983 ; 35 0- 320” 
12 C.W.N. 256 = 3 M.Ii.T. 156; 36 C. 433-9 C.L J. 298=13 t 

M. 289 = 9 M L J. 64 ; 35 M. 692*11 Ind.Cas. 79; 14 lod. Cas. 389-21 M.L.J. 
620 = 11 M.L.T. 56 = (1911) 1 M W.N. .385; Expl.. 17 Ind. • 7 

610 = (1912) M.W.N. 1188 ; D., 36 G. 675 = 9 C.L J. 523 = 13 C.W-N. 1127, 7 

C. L.J. 87 ; 2 N.L.E. 25 ] 


Appeal from a, decree (Isfc March, 1883) of the High Court, in part 
ifBrming, and in part varying, a decree Cl7th March, 1880) of the Subor- 

iinate Judge of Ahmedabad. . . ,• t xu.. 

The questions raised by this appeal related to the liability of the 

ippellant. who was defendant in the suit, to answer, as well personally as 
3 utof the rents and profits of a talukdari estate, upon a contract P^rport- 

ng to have been made on his behalf with the plaintiff by the talukdar s 

mother, as his guardian, on his behalf during his minority. 

■Rv dead in 1858, the mother and guardian conveyed villages, part of 

hfl talukdari estate in liquidation of debts chargeable thereon to the 

ihlt. in case the villages should be assessed to Government revenue, the 
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guardian and ward should be liable to pay to the purchaser the amount 
with costs ; this liability being also charged upon other parts of the talukdari 
estate. The villages were afterwards declared subject to assessment for 
revenue. The present respondenc having obtained a decree upon bbe 
contract to indemnify him, this appeal questioned its correctness, both in 
regard to the law of guardian and ward, and to the provisions of Act VI of 
1862 (Bombay). 

[553] The defendant’s father, Sawsanji Bbemabhai, was talukdarof 
Kuvar in the district of Ahmedabad. He died in 1846, having become in¬ 
debted in Rs. 21,001 to the plaintiff’s grandfather, Ghulam Rasul, who 
obtained a mortgage of his “vanta” land, and in 1856 and 1858 obtained 
decrees against Bai Ramba, the widow of Sewsanji. She, to satisfy them, 
transferred to him two villages. The parties to the deed of transfer, dated 
9th May, 1858, were the widow, who, as the appellant’s mother and guar¬ 
dian, signed for him as well as herself, and the abovenamed Ghulam Rasul, 
with his son, Ghulam Mohidin. The deed contained the following contract 
by Bai Ramba for herself and her son:— 

” We have absolutely sold to you the land of the above-mentioned 
vanta of Kuvar, which is rent-free (nakra), including the above-mentioned 
two villages. The Government, &c., have no right of any kind whatever 
over the same. And our heirs and our karajdars (creditors) and neigh¬ 
bours or any other persons whatever have no right, claim or interest of any 
kind whatever. And if any one should raise any claim or title to the 
same, it is all null. If any one should raise any obstruction or impediment 
to this vanta land and to the population of these two villages, we and our 
heirs are to be answerable. And if any claim or demand should be made 
by Government, ite., we and our heirs are to pay the same from our house 
amicably {i.c.) from our other property, which consists of giras, Ac.. 
and from our persons and from our inheritance, because we have 
absolutely sold this vanta, which is rent-free inakra), including the two 
villages. Therefore, if the Government, dkc., should make a claim in any 
wav whatever, and resolve to levy hak (dues) of any kind whatever, 
and make a demand on you, and if you should have to pay (the same) 
and such costs as you may incur and such loss as you may sustain 
in giving an answer in rasoeot thereof, all those moneys and the interest 
on those moneys we and our heirs are to pay to you. And on account there¬ 
of and in security for the same we have given in wrUing to you as security 
(sawj for this deed our other vantas (i.e.) our vanta of the two villages 
of Manja Daran. Manja Rupavati Khareti, which are our nakra 
(rent-free) vantas. and besides those our other giras, and besides 
[554] that our other property and giras, Ac,, which there are {i.e.) all 
those. You are to recover your money from the said property, Ac., arid 
from our persons.” 

In 1862 was pissed Act VI of that year. The preamble recited 
bh'at talukdari estates in the zilla of Ahmedabad were then only held on 
leasehold tenure determinable by the Government, to whose notice it had 
been brought that many of them were indebted for money borrowed on 
the security of their estates ; of which such as were of talukdari tenure 
could not be lawfully charged, incumbered, or alienated. The Act 
empowered the Governor-General in Council to make a declaration 
having the effect of vesting the management of a talukdari estate in a 
Government otiicer for twenty years, during which period that ollicor, 
receiving the rents and profits of the estate, should meet the claims of 
the Government, the cost of maintaining the talukdar and his family, and 
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apply the balance to the expenses of management and the settlement of 
debts. The 8th section directed the officer to notify to creditors to 
make their claims within three months from such notice. The 9bh section 
was as follows :— 

“Any debt or liability of the talukdar, othQx than as aforesaid, to 
which he is subject either personally or in respect of the said landed 
states, existing at the time of the said declaration by the Governor in 
Council not duly notified to the said officer or officers within the time and 
in the manner in the last preceding sections specified, shall and is hereby 
declared to be for ever barred: Provided always that upon proof being 
given to the satisfaction of such officer or officers of the inability of the 
claimant to have complied with the provisions of this and the last preced¬ 
ing sections, it shall be lawful for the said officer or officers to entertain 
and admit such claim within the further period of nine calendar months 
from the expiration of the abovementioned period of three months.” 

The 16th section enacted that such management should in no case ex¬ 
tend beyondtwenty years from the publication of the declaration vesting the 
estate, and that on its cessation, at or before the expiration of that period, 
all debts and liabilities, except those [555] to Government, existing at 
the time of such declaration, and comprised in a scheme for the ” nayment 
of the tdlukdar s debts to be under the lOtb section prepared by the manag¬ 
ing officer and approved by Government,” should be deemed to be 
fully discharged and satisfied. 

And the 20th section declared that, on the expiration of the period of 
management, the talukdar should be the absolute proprietor, subject 
to land revenue. 

The 12th section, to which special reference is made in the judgments 
of the Courts below, related to debts and liabilities *' incurred ” by the 
talukdar during tbe period of management, and was as follows :— 

"Any debt or liability, except as hereinbefore excepted, which may 
be incurred by the talukdar, either personally or in respect to his said 
landed estates or any part thereof, during the period of such manage¬ 
ment as aforesaid, shall not be enforceable ip any manner whatever, 
either during or subsequently to such period of management, against 
bis said landed estates or any part thereof, and it shall not be competent 
for the talukdar during tbe said period of management to charge, incumber, 
sell or alienate bis said landed estates or any part thereof, and such 
charge, incumbrance, sale or alienation -sball be null and void.” 

This appellant attained tbe age of sixteen years in February, 1863 ; 
and on the 20th August of that year a declaration was published by the 
Governor in Council, under the Act, directing the Talukdari Officer to take 
charge of tbe appellant’s taluka of Kuvar. 

This was accordingly done, and on the 13th October, 1863, that officer 
published the notice, directed by the 8th section of tbe Act, calling on all 
persons having claims on the talukdari estate of Kuvar to notify them to 
him within three calendar months, on pain otherwise of their being barred. 
Ghulam Easul, or Ghulam Mohidin, did not within that period give notice 
of any claim or liability. 

In March, 1868, this appellant sued Ghulam Easul and Ghulam 
Mohidin to recover possession of the villages, on the ground that [556] 
his mother had no authority to sell them during his minority. The 
High Court, however, on the 15th July, 1870, affirmed a judgment 
dismissing the suit, on tbe ground that tbe sale was bona fide, having 
been for the benefit of the minor. While that suit was pending, and in 
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the coarse of the years 1870-71, the Collector of Ahmedabad assessed the 
villages at Rs. 2,000 per annuw for revenue, with Rs. 125 for local cess. To 
establish bis rightto bold them rent-free, Ghulam Mohldin.his father being 
then dead, sued the Collector in 1872, but failed to prove them rent-free, 
except as to bighas 755|. In that suit, neither this appellant nor the 
Talukdari Officer were made parties. 

The praseut suit (13bh July, 1876) was brought by the sons of 
Ghulam Mohidin to recover, as a charge on tha talukdari estate in posses¬ 
sion of the appellant, and from him, as being personally liable, the sum 
of Rs. 28,993-15-11. That amount was made up of Rs. 12,000 paid by 
their father for Government revenue, Rs. 750 for local cess, and the 
residue for costs incurred in the two suits above-mentioned, and interest 
on all the items of claim. 

The defendant (now appellant) contended that he was not bound by 
the contract purporting to have been made on his behalf, and he relied on 
Act VI of 1862. 

The Subordinate Judge (17th March, 1880) held that the defendant 
was by the former decision against him (January, 1875) barred from 
disputing the validity of the deed of the 9th May, 1858, and that “ its 
terms were in every way binding on the vendor.” That the plaintiffs were 
entitled to recover under the contract what had been paid for the 
Government revenue, but not the interest. The Judge held that the sum 
of Rs. 12,750, from the defendant personally, and from his moveable 
property, was recoverable under the contract of 1858, but that the taluk¬ 
dari estate was not chargeable. 

On appeal, the High Court held that the sum claimed in respect of the 
local-fund cess, imposed under Act III of 1869 (Bombay), was not 
recoveraljle. This tax was not of the same kind as the land revenue, and 
was not within the contemplation of the contracc entered into in the 
deed of 1858. 

[557] Upon the question whether the claim was barred by the 
operation of Act VI of 1862, the judgment was as follows :— 

“ It is true that the main object of that Act was to relieve such of 
the talukdars of .\hmedabad, as are, under its Ist section, brought under 
the operation of the Act, from debt. But it is not quite exclusively devoted 
to that object. It also indicates an intention that their creditors should, 
to a certain e.xtent at least, if not in full, be paid. This is apparent from 
ss. 8, 9, 10 and 11. The 8th, 9th and 10th sections lead us to conclude 
that the debts and liabilities intended to be dealt with under the Act 
are such as might be the subject of a claim under s. 8. Such a claim should 
ordinarily have been sent ip within three calendar months after the notifi¬ 
cation mentioned in s. 8, or, under special circumstances, within the further 
period of nine calendar months from the expiration of the three calendar 
months. The defendant Kaisangji and his estates were, by a declaration 
under s. 1, brought under the operation of the Act before the 20fch August, 
1863. It is admitted that the non-t?a?ifa land, which passed bo the vendee 
under the deed of sale of 1858, was not assessed until Samvat 1927 (a.D. 
1870-71), some six or seven years after the issue of the uotifioation under 
s. 8. Tnarafore the plaintiffs, or their ancestor, had nob at the time of 
the notification, or at any time within twelve months afterwards, anv 
claim which they could have preferred to him against Raisangji or hi's 
estates, or which could have been included by the Settlement Officer in 
tha scheme for the settlement of the defendant Raisangji's debts and 
liabilities to be prepared by that officer and submitted to the Governor 
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in Council, or which could he described, in the language of s. 16 as existing 
at the time of the declaration made under s. 1. The claim under the 
covenant in respect of land assessment was only then, at the utmost, a 
contingent claim.” 

The Court then postponed giving judgment, that the Talukdari Set¬ 
tlement Ofl&cermight be made a party to the 8uit:as, without this, they 
preferred not to make an order affecting the estate. 

The Talukdari Officer having been made a party, the case came 
up gain for argument before another Division Bench [55 Sj (Sargent, C J., 
aand Melvill, J.), which, on the Ist March, 1883, delivered the following 
final judgment:— 

“ We concur in the opinion expressed by Westropp, C.J., and Bird- 
wood, J., that the ‘liabilities ’ with which the first ten sections of Bombay 
Act VI of 1862 were intended to deal, were liabilities which, at the time 
of the declaration mentioned in s. 1 , were not merely contingent, but could 
be made the subject of an immediate claim. Such was not the liability 
which the plaintiff now seeks to enforce. The only remaining question 
is, whether it is such a liability as is contemplated in s. 12. We think 
that it is not. A careful consideration of the whole section leads us to 
the conclusion that the word ^ incur ’ is used in its proper sense of ' run 
into,’ and implies an act done by the talukdar during the period of 
the management. The section seems to be intended as a warning 
to money-lenders that, if during the period of management, they lend 
money to the talukdar, they must be content with his personal secu¬ 
rity. The case with which we have now to deal, viz., that of a debt or 
liability to which the talukdar has become subject during the period of the 
management, in consequence of an event which could not be foreseen with 
certainty at the commencement of that period, is a case which does not 
appear to have presented itself to the mind of the Legislature, and must 
be treated as a casus omissus in the Act. Under this view there i.s nothing 
in the Act to prevent us from giving effect to the contract between the 
parties, and we, therefore, enter judgment for the plaiotiff for the sum of 
Ks. 12,000, with interest at 9 per cent, per annum from the date of each 
payment composing that sum up to date of this judgment, and 6 per cent. 
to date of execution, the amount to be recovered from the defendant 
Bajsanji’s property generally, as well as from him personallv.” 

The defendant having preferred the present appeal against the above 
judgment. 

Mr. li. V. Doyne, for the appellant, contended, that the contract to 
indemnify the purchaser was not binding on the appellant, upon whom 
his guardian could not impose a personal liability. The charge, also, on 
the talukdari estate was inoperative, being [559] barred as a claim 
against the estate, by the effect of Act VI of 1862, with special reference 
to s. 12. The High Court had incorrectly construed this Act, unduly 

limiting its scope. 

Mr J D. Mayne and Mr. L. Wilkin, for the respondent, argued that 
as the continuance of the villages to be rent-free was an essential element 
in a contract of purchase, a contract which under the law as declared m 
Hunoomanpersaud Panday v. Mussumat Babooee Manraj Eooniveree (1) 
the guardian of the minor had powerto enter mco on his behalf, the 
contract to indemnify was one binding on the infant ; for whose benefit, 
also, it had been made. The charge upon one part of the estate was a 


(1} 6 M.I.A. 393. 
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direct benefit to another part : for ha.^^ 

doubt, been made that the villages were 

had to be transferred in satisfacfion of the originkl debt 

claim might be regarded as fchA rAonir aeoc. Ijiability to this 

amount of land ha^“n traX“^^ '>" P-P?rtiooately less 

VI of 1862, this Habilfly was not oo^o ith ' 

masmuch as it was a liability wbieh had to mature a'n'd 

—6^0= lo^re tfoTsr “r ^ 

was .t mourred, and it was altogether outside the "ntlrfubfolThe 

by tb'e friflitStToo t lt7s“”g ‘t^ -- -‘<>PPed 

and the latter buying been®mal"d* It TabibW wth°' ^ 

that was of the essence of that contract should w ^ f^erything 
contested, or else must be taken to have hflAn ^ f 

it. The Court, in affirming the IrJZ with 

traDsaotion on which it was based. ' ®very part of that 

was not called upon to reply 

Their Lordships- judgment was delivered by LoHi) Hobhouse. 

JUDGMENT. 

In this case the appellant, who was f.hA 
below is the talukdar of Ahmedabad ; and tbV 
respondent-there bas been some change of title 
throughout this judgment the plaintiff will be rierred to ^ 

—brought a suit to enforce a covenant which was en1:e^d ini 
18o8 by the defendant’s mother and guardian on K k f/® 
a boy eleven years old. That covenant awsi in th , be was 

was a creditor of Sewsanji, the defendant’s fafb ® plaintiff 

to have beau one for whiah thrmfSti ‘^a debt appears 

liable. Under those circumstances in ^ estate might be made 

amount due to the plaintiff, which was fonnw f° was stated of the 

of enforcing that debt by decree and exac^oo Ha 1 ^eu 

the mother and guardian, Bai Ramba of m. oZ ^ conveyance from 

land-bhe exact extent does not ^tterZ^ ThA^ 'rll' 

of that tpnsaction was challenged bvtbe defendanrlff^ u P^^^priety 

It was the subject of a suit in the year 1868 and 

that the transaction was a valid one Lnn was to establish 

guardian, and within the range of her powers1“*^° *^*"0 

question ID this suit as to the propriebv therefore, no 

1858 ; but the question is as follows^ The 

conveyed iand rent-free, and the guardian PAn^l, clamed to hold the 
bbeir Lordships musb , assume tha?1t Z ZZTH,' 
purchaser was nob content with the assertion of !k / The 

of fact they paid no rent, though that seems 

he took a covenant from the guardian to inr 3 but 

Government should enforce thei? claim to ‘‘be 

and that covenant is framed so as to bind both tZ 
miant, who was nominally by his guardian a 1 S^^f-rdian and the 
the covenant bound the guardiL there can L k? ^ That 

whether it could bind the infant talukdar TTn? Question is, 

Courts below addressed themselves to this ^ neither of the 

that It had been already decided by the decree maS’in^Sr^ri 
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Looking af; the prior suit, their LorJships find that it was a suit to 
impeach the whole sale, on the grounds, first, that it was fraudulent, 
and, secondly, that it was beyond the powers [561] of the guardian and 
manager. No question whatever was raised as to the validity of the 
guardian’s covenant as against the infant. In fact, it is impossible that 
that covenant could have come into question, excepting as a subsidiary 
argument to show that the deed was an improper one. and then the 
curious result would be this : That the more clearly that covenant was 
void in law, the less would be the force of the argument founded upon it. 
In point of fact, neither in the pleadings, nor in the decree in that suit 
can it be discovered that anybody paid any attention to the point which 
is now uodor consideration. Their Lordships, therefore must hold that; 
to be an onen point in the present suit. 

Now it was most candidly stated by Mr. Mayne, who argued the case 
on behalf of the respondent, that there is not in Indian law any rule 
which gives a guardian and manager greater power to bind the infant 
ward by a personal covenant than exists in English law. In point 
of fact, the matter must be decided by equity and good oonscienoa, 
generally interpreted to mean the rules of English law^ if found 
applicable to Indian society and circumstances. Their Lordships are not 
aware of any law in which the guardian has such a power, nor do they 
see why it should be so in India. They conceive that it would be a very 
improper thing to allow the guardian to make covenants m the name of 
his ward, so as to impose a personal liability upon the ward, and they 
hold that in this case the guardian exceeded her powers so far as she 
purported to bind her ward, and that, so far as this suit is founded on the 

personal liability of the talukdar, it must fail. 

That, however, is not the whole of the covenant. By way of 
securitv for its performance, the dead gives a charge upon the other 
talukdari esij&tes some specified vanta lands and gtras lands, and the 
otherliroperty generally. Mr. Mayne reasoned on that in this way He said 
the land was valued as rent-free ; if it bad been valued as subject to rent. 

the creditor would have insisted on having so much more of the land, 

therefore family land is saved by valuing, as rent-free, the land actually 
^rn and it was not only reasonable, but within the compass of the 
r562l guardian’s powers, to deal with the remaining family land of which 
ehe waf manager so as to make it a security to the creditor against his 
loss bv the Government exacting rent. The argument is one which is 

lose y r^nnsideration • but their Lordships do not wish to 

worthy of g e ^ subject it to any minute examination, 

pronounce any opinion on it o ^ argument 

because. ninn thit so far as regards the iafwitfari estate-and 

they are clearly ^a^/ they have not dealt with-an 

te.a.s ot the Ah,nedab.d TaluHari Aet 

was liable personally, but his es °|y^ari Act. In the opinion of the 

the taluMan 

Hign uouic, oa ^ upon that opinion. 

estat^ an eir ipalukdari Act was to maintain the status and order 

pe object o the as a matter of policy, thought it 

of talukdars, which the ^ gentlemen who bad been 

iSTevonTti^L mea.3; they had got very much ombarraesed, and 
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they dia not nerform those political objects which the Government 

in various parts of the 

country. Many Acts of the kind have been passed relating to different 
parts of the country, and all with the same object. The method adopted 
was, where a talukdari estate had reached a certain pitch of embarrassment, 
to make a declaration placing it unler the minigament of an officer who 
was to manage for a term of years, which might extend to twenty years 
jJurmg that time he was to maincaio cue talukdar and his family,' to pay 
all the expenses of the management, and shen to apply the surplus to 
liquidate or settle the debts of the talukdar, in liquidation or settlement of 
the debts and liabilities to which at the time of the declaration the 
talukdar was subject, either personally or in respect of his landed 
estates. But at the end of the twenty years the estate was to ha 

restored to the talukdar absolutely, free of incumbrance [563] 
excepting the Government tax. If the debts amounted to more than 
the surplus rents during the term would suffice to pay, those debts 
were not to be paid at all. It may have been a very arbitrary way of 
dealing with creditors, but that was the policy of the Act, and in constru¬ 
ing the Act it must be remembered that it recites that the talukdari 
estates could not bs lawfully charged, incumbered, or alienated It is 
said that that recital was wrong. The High Court state it to be wrong 
and they state, moreover, that it was put in merely as a justification to 
the Government for dealing in the summary manner in which thev did 
with the creditors' rights. All that may be true. It mav be true that the 
statement of the law is wrong, and the motive assigned may be true for 
aught, their Lordships know. But, supposing it is. it most be remem¬ 
bered that that was the idea in the mind of the Legislature and all the 
provisions affecting creditors must be construed with reference to that 
idea.under which every benefit given to the creditor out of the talukdari 

estate would be in the nature of an indulgence, because he got somethine 
which he Gould not enforce by law. ^ 

Before examining what the enactments actually are, it would perl.aus 

be conveu.eut to state the order of events. The defeudaut attained his 

major.ty lu August, 1803, and the order placing his estate under 

managiment was made very soon afterwards. The exact date does not 
appear, but It was towards the end of 1863. The Government claimed 
rent against the plamt.ff .n respect of the estate that he had bought in 
the yw 1871. and this right to rent was finally established by decree of 
the High Court about the year 1873. At all events, the claim was 
made and fullv established nunog the period of maQa^emanh of Th! 
Talukdari Ollioev, so that the dates lead up to this resnlt^that, owing to 
the liability which was incurred m the deed of 1858, the plain iff had a 
claim measurable in money against the defendant, perhaps as early a, the 
year 1871. bub ac all events between then and 1875 It is noi nJ 
to be more exact in the dates. ueceasary 

Now what does the Act provide ? The preamble and the first nine 
sections deal with what they call existing debts and liabilities [564] and 
they deal with them in a very summary w.av \\\ u 

which any of them could be enforced ara^ stopMd ^ 

those processes the cred tors have only the indulgenee. which" barjusb 

been moabioned. of receiving the surplus rents fora term of years 
SectiOQ 9 eaacts that anv debt or Hahtlifi /a i i yeais. 

as aforesaid,'’-(those words of exeeptteo‘‘may b 

only refer te Government claim,)-" to wJich 
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personally or in respect of the said landed estates, existing at the time of 
the said declaration hy the Governor in Council ”—(that is, the order 
subjecting the estate to management)—** not duly notified to the said 
officer or officers,” within a time specified, “ shall and is hereby declared 
to be for ever barred.” Then s. 12 says that any debt or liability, with 
the same exception, “which may be incurred by the talukdar either person* 
ally or in respect to bis said landed estates or any part thereof, during the 
period of such management as aforesaid, shall not be enforceable in 
any manner whatever, either during or subsequently to such period of 
management, against his said landed estates or any part thereof.” Here we 
have an Act designed to set up the order of talukdars in an unembarrassed 
state, and to restore them their land within a period of, at most, twenty 
years, and dealing first with debts and liabilities existing at the commence* 
ment of the period of management, and secondly, with debts or liabilities 
incurred during the period of management. In such an Act their Lord* 
ships think it impossible to come to any other conclusion than that it was 
intended to deal with all debts and liabilities which could possibly impose 
a charge on the talukdar at the end of twenty years, and that to strain 
words from their literal ordinary meaning for the purpose of showing that 
the liability now in dispute is one which does not fall within the compass 
of that Act, is an erroneous construction of the Act. 


The High Court have given the plaintiff a decree on this ground, that the 
debt that he claims does not fall into the first class of debts and liabilities, 
because it was not existing when the period of management commenced; 
and that it does not fall within the second class, because it was not 
incurred during the period of [5651 management. The result is this, that 
because when the management commenced there happened to be no 
means of reducing the liability into a claim measurable in money, and 
because the talukdar did not. during the period of management, do some 
voluntary act to incur a fresh liability ; therefore at the end of twenty years 
a great burden remains upon the estate. Their Lordships think that is not 
only contrary to the policy of the Act, but a departure from the obvious 
literal plain construction of the words. It may be true, and their Lord¬ 
ships think it is true, that when the management commenced, the liability 
was not one that was measurable in money. It may not have been the 
subject of a claim against the estate, though that point would seem to 
depend on the nature of rules made by the Governor in Council for the 
liquidation of debts. But it does not follow at all that it was not a liability 
which 8. 9 was calculated to bar. All liabilities were to be notified ; and 
even if there were any so situated that the creditor could get nothing, tbe 
intention of the Legislature to bar every liability that existed then is, as 
their Lordships think, a plainly expressed intention. 

Then, as to s. 12, the debt must have been incurred at some time; 
otherwise it could not be recovered. When was it incurred? According 
to the reasoning of tbe High Court, it never was incurred. T^ere was no 
debt when the neriod of management commenced, and no debt was incurred 
afterwards, because there were proceedings, to which the ta^Mar was no 
party, which converted the liability into a money claim. Their lordships 

Ehink that that is not the meaning of the word M run 

the common meaning of the word incurred. Incur means to run 
into no doubt, but it is constantly used m the sense of meeting with. o 
apposed 'to ; of beiog liable to : and in that 
incur debt. The liability was inchoate m the year 1858, and it 
irjaturiiy soma time between 1871 and 1875. If .t was not a Uabilitj 
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existing in 1863, when the period of management commenced under s. 9, 
then It must be either a debt or liability incurred during the period of 
management. It is not necessary to decide under which section the case 
fallg. Their Lordships incline to think that it falls under s. 9, but they are 
quite I.566J clear that if it does not fall under s. 9, it must fall under 
s. 12. In either case the Act is suflScienc to relieve the talukdari estate, 
which is the only point in question at this moment. 

The result is, that their Lordships think that the High Court ought 
to have reversed the decree below, and to have dismissed the suit with 
costs, and they will humbly advise Her Majesty to make that decree. 
The respondent must pay the costs of this appeal. 

Their Lordships are sorry to find that this record contains what they 
so often observe upon, namely, an enormous mass of matter which could 
not by any possibility be of use upon this appeal. They would wish to 
call the attention of the Courts in India again to that circumstance, in 
the hope that they may find some remedy against that which is a serious 
mischief in increasing costs. 

Appeal allowed. 

Solicitors for the appellantMessrs. Walker and Whitfield. 

Solicitors for the respondents ;—Messrs. Thomas and Hick. 


11 B. S66. 

OKIGINAL CIVIL. 
Before Mr. Justice Farran. 


KESSOWJI TOLSIDAS AND ANOTHER {Plaintiffs) p. HDRJIVAN 

MrjLJi AND Shamkovarvahu {Defendants).* 

[12th March. 1887.J 

of not tahing criminal proceedings- 

creditors of H. a guarantee foe the payment of the debts due to 
thorn by H. As a consideration for this guacentee the creditors were to abstain 
from taking criminal proceedings against H. for fifteen days, and by implication 

paYdwitrnrat tSie 

Eeld, that such a guarantee could not be enforced by the creditors. 

“ay talte securities for that debt from 
his debtor, even though the debt arises out of the criminal oflence and he threa? 
ens to prosecute for that offence, provided he does not [8671 in consideration of 
such secur.o.es agree not to prosecute. He must not, however, by stifling a 

prosecution obtain a guarantee from third partiee. ' a 

[R., 28 A. 713 = 3 A.L.J. 508 = 26 A.W.N. 212 ; 11 C.L.J. 131 = 5 Ind Cas 38 • ll Tr,.l 
Gas, 321 --31 F.R. 1911 = 192 P.L.R- (1911); 16 lod. Cas. 555 -8 N L*R 97’ 57 P* 


Suit to recover the sum of Rs. 3,181-12-2, with interest. 

The plaintiffs alleged that between the 25th October, 1885, and 
September. 1886, th^y had oaid to the first defendant various sums 
amounting m all to Rg 43.756. m order that he should pay on their 
account certain dock, wharfage, and unloading charges and miscellaneous 
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expenses connacbed with the export of goods to Europe. Of this sum the 
first defendant only accounted for Rs. 39,833, leaving a balance duo by 
him to the plaintiffs of Rs. 3,923. 

They further alleged that at the request of the first defendant 
they had ordered from Europe and paid for certain goods on his 
account, and that on the arrival of the said goods the first defendant failed 
to take delivery ; in consequence whereof the said goods had been sold by 
the plaintiffs at a loss of Bs. 258, which the plaintiffs claimed to be due 
from the first defendant. 

The plaintiffs further alleged that on the 5th September, 1886, there 
was due to them by the first defendant the sum of Rs. 4;181, and they 
were about to take proceedings against him, in order to recover the same, 
but at the request of the second defendant they forebore taking such 
proceedings, on condition that if the first defendant did not pay the said 
sum of money to the plaintiffs within fifteen days she (the second 
defendant) would pay such sum as might be due by the first defendant, 
and a writing to that effect was duly execut ed by the second defendant. 

On the 20tb September, 1886, the second defendant paid the plaint¬ 
iffs Rs. 1,000 on account of their claim against the first defendant. They 
now sued to recover the remainder, viz., Rs. 3,181. 

The first defendant did not file any defence. 

The second defendant put in a written statement, in which she 
alleged that the first defendant was a near relative of hers and lived in 
her bouse ; and that the plaintiffs on the 5th September, 1886, had pro- 
cui'ed her signature to the above-mentioned document by threatening that 
if she did not sign it they would [568] prosecute the first defendant, and 
have him imprisoned ; and that she would thereby be ruined in character. 
She further pleaded that she was entirely illiterate, and bad no independent 
advice; and that the plaintiffs had by tbeir threats compelled her to sign 
the document of guarantee, for which she received no consideration; and 
she, lastly, contended that if there was any consideration for the said 
guarantee, and for the payment of Rs. 1,000, the same, being for the 
purpose of compounding a criminal offence, was illegal, and the guarantee 
was, therefore, void. 

The document executed by the second defendant, and given by her to 
the plaintiffs on the 5bb September, was as follows :— 

“From Bbai Hurjivan Mul]i, whom I have protected as a son, there 
appears to be due to you, as the balance of an account, Rs. 3,700. You 
want to take steps to recover the said amount immediately. But at my 
request you have at present ceased to take such steps, on condition that if 
Bhai Hurjivan Mulji should not pay you ycur money with interest within 
fifteen days I am to pay such balance as may appear to be due to you by 
Bbai Hurjivan Mulji. I, therefore, give this guarantee-paper in writing, 
as follows If within fifteen days Bhai Hurjivan Mulji should not pay 
such balance as may appear te be due to you in the account, I myself am 
duly to pay you the amount of such balance as may appear in the 

account." 

Lang and Russell, for the plaintiffs. 

The defendants appeared in person. 

JUDGMENT. 

March 14. Farban, J.—It is not disputed that there must be a 
decree in this suit against the defendant, Hurjivan Mulji. Ha entered the 
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service of the pUmtiffsoQ the 15tb of April 1885, to assist in the manage- 1887 
ment of their business as mukadam, and in that capacity was entrusted SIaboh 12 . 
with moneys to expend oo their behalf. In September 1886, having been — 
called upon to render an account of the moneys so entrusted to him, he ORIGINAL 
made out the memorandum, Ex. A, which showed that ha had received OlVIL. 

Ks, 43,275 aud expended Rs. 39,891-0-64 on the plaintiffs' account. The - 

general correctness of this account is admitted. [His Ljrdsbip upon 
the evidence found that the plaintiffs were [969] entitled to recover from 
the first defendant a sum of Rs. 2,781-12-2 and continued ;— 

Hurjivan, during the time in which he was in the service of the plaint¬ 
iffs, was living with the defendant, Shamkuvar, a widow who had brought 
him up as her son. The house in which they lived adjoined the plaintiff’s. 

Late in the evening of the Soh September, 1886, she executed, by patting 
her mark to it, a document, wnereby, after reciting that there appeared 
due to the plaintiffs from Hurjivan Rs. 3,700 as the balance of an account, 
and that the plaintiffs wanted to take steps to recover the amount 
immediately, but had ceased to take such steps at her request, she 
agreed that, if within fifteen days, Hurjivan should not pay such balance 
as might appears to bo due to the plaintiffs in the account, she would 
herself duly pay the amount of such balance. On the face of the document; 
there is no consideration for the guaraotae.as there is nothing in it binding 
the plaintiffs to abstain from taking proceedings ag rinse Hurjivan forth¬ 
with. The undertaking is that she will pay Hurjivan's debt if he does 
not pay within fifteen days. To conscrue the document thus literally would, 
however, probably be to construe it differently from what its framers 
intended; and tbe plaintiff Morarji says that be agreed to give fifteen days 
time to Huijivan if the defendant Shamkuvar signed the agreement. I 
only refer to the matter to show how completely in the interest of the 
plaintiff's the document was framed. Neither of them signed it, nor 
apparently was a copy of it given to tbe defendant. 

Shamkuvar contends that the guarantee is not binding on her; 

(.1) because when sbe executed it, abe thought that she was not signing a 
guarantee (or Hurjivan’s debt, but an undertaking that he would not 
abscond from Bombay, but would be forthcoming at tbe end of fifteen 
days : (2) because sbe was coerced into executing tbe document by threats, 
that, if she did not do so, the plaintiffs would at once proceed to take 
criminal proceedings against Hurjivan lor breach of trust as a servant. 

The circumstances of the case wore these. Hurjivan on the 5th of 
September, 1886. was unable to account for moneys entrusted to him by 
the plaintiffs to tue extent of about Rs. 3,700 [570] or Rs. 3,900, and the 
plaintiff's were pressing him to make good the amount. Late in tbe 
evening. Shamkuvar, a poor illiterate Hindu widow, was summoned to the 
plaintiffs’ house. The plaintiffs were rich and powerful merchants, and 
ware related to Shamkuvar. Hurijivan stood to her in the position of a 
son. The plaintiffs considered that he had been guilty of breach of trust 
as a servant, and he was completely at their mercy. The defendant 
Shamkuvar, had no independent advice, nor any adviser at all. and she 
executed a document, whereby she took upon herself the whole of 

Hurjivan’s debt—Hurjivan being at the time a pauper. Tneonly consi¬ 
deration alleged for her action was that Hurjivan should not be proceeded 
against for fifteen days. It is difficult to see what benefit either she or 
Hurjivan could possibly derive from such an arrangement. Upon the 
plaintiffs’ own evidence. I should feel a difficulty in holding that an 
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1887 agreement taken from an ignorant Hindu female oould, under such 
Mabch 12 . circumstances, be enforced against her. 

Original ^ f however, feel a great difBculfey in believing that the steps which 

Civil plaintiffs then threatened against Hurjivan were not criminal 

__ • proceedings. Prima facie, the man had been guilty of criminal breach of 
11 B. 566. trust as a servant, and to a large extent, and that was the aspect in which 
the plaintiffs viewed and still view his conduct. That they were pressing 
very hard is certain. I cannot doubt but that they were angry. They 
were clearly in haste. They sent for the lady at night and for their 
solicitor s clerk also at a late hour. They did not wait to procure a 

stamp (Ex. G has inadvertently been admitted unstamped), but had the 

document then and there executed. It is hardly in accordance with 
human nature to think that the plaintiffs did not suggest criminal 
proceedings. It is certainly notin accordance with the custom of native 
merchants in Bombay. It is true that Morarji says that he would be the 
last man to take criminal proceedings against Hurjivan, as he was related 
to him : baton the 13th of October following his solicitors wrote to 
Hurjivan in these words :—“ Shamkuvar has not yet paid the moneys 
misappropriated by you ; and unless you get her bo pay the money 
forthwith, our clients will adopt criminal proceedings against you.” 

[571] The defendant, Shamkuvar, swears that before the attorneys' 
clerk was sent for, the plaintiffs told her that she must become a surety ; 
and that if she did not, they would take criminal proceedings against 
Hurjivan. In this she is corroborated by Hurjivan. The plaintiff 
Morarji denies it. He is supported in his denial by Veerji Vussonji. 
Veerji’s evidence is, however, consistent with his not being present at the 
later stage of the interview. I have to judge between the two stories. 
Having regard to the extreme probability of that told by the defeodant 
Shamkuvar, strongly corroborated by the terms of the letter of the 13th 
of October, and to the improbability of a poor woman like Shamkuvar 
willingly taking upon herself such a burden for such an inadequate reason 
as that assigned by the plaintiffs: and to the fact that the conduct of the 
plaintiffs, as deposed to by Morarji, differs from that which most men in 
tbeir position would adopt, I feel constrained to accept the defendant 
Shamkuvar's account of the substance of tbe interview as correct. The 
fact that the plaintiffs' man kept watch and ward over the defendant till 
the first instalment of Hs. 1,000 was paid by Shamkuvar on tbe 20th of 
September, bears out this view. This sum was raised by Shamkuvar by 
borrowing small sums from her friends. I do not, however, accept that 
portion of Shamkuvar’s story, in which she says that she thought the 
document she was signing was different from what it is. Morarji says that 
be read out the guarantee to her, and the fact that she paid Rs. 1,000 on 
the expiration of fifceen days from its date shows that to be so. I am not 
called upon to decide anything about that sum of Rs. 1,000; but as the 
defendants appear in person, and in order to prevent misapprehension in 
their minds as to the effect of my judgment, I may say that it seems to 
be irrecoverable. Beati possidentes. 

The result of the evidence is, therefore, this, that the defendant, 
Shamkuvar, as a consideration for her guarantee, obtained immunity for 
fifteeu days for Hurjivan from criminal prosecution, and impliedly total 
immunity if the guarantee were then fulfilled. Under these circumstances 
I must hold that the guarantee cannot be enforced. The case, m I find 

the facts, is governed by the decision of the House of Lords in WtlUam% 
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[372] V. Bayley (1). Lord Westbury says, p, 220 : “ Now such being the 
nature of the transaction, my Lords, I apprehend the law to be this, and 
unquestionably it is a law dictated by the soundest considerations of 
policy and morality, that you shall not make a trade of a felony If 
you are aware that a crime has been committed, vou shall not convert 
that crime into a source of profit or benefit to yourself. But that 
13 the position m which these bankers stood. They knew well, for they 
had before them the confesssing oriminal. that forgeries had been commit¬ 
ted by the son. and they converted that fact into a source of benefit to 
themselves by getting the security of the father. Now. that is the 
principle of the law and the policy of the law, and. it is dictated by 
the highest considerations. If men were permitted to trade upon the 
knowledge of a crime, and to convert their privitv to that crime into 
an occasion of advantage, no doubt a great legal and a great moral 
offence would be committed. And that is what. I apprehend, the 
old rule of law intended to convey when it embodied the principle 
under words which have now somewhat passed into desuetude, namely, 
misprision of felony. That was a case when a man, instead of perform¬ 
ing his public duty and giving information to tbe public authorities of a 
crime that he was aware of. concealed his knowledge, and. farther, convert- 
ed lb iQfco a source of etnolucneQfc bo himself. 

The cases of Flower v. Sadler (2) and of Ward v. Lloyd (3) do not 
conflict with this view. A man to whom a civil debt is due. may take 
securities for that debt from his debtor, even though tbe debt arises out 
of a criminal offence and he threatens to prosecute for that offence, provid¬ 
ed he does not, in consideration of such securities, agree not to prosecute 
and such an agreement will not be inferred from the creditor using strong 
language, He must not, however, by stifling a prosecution obtain a guar¬ 
antee for bis debt from third parties. 

The suit as against Shamkuvar will stand dismissed with costs 
Against the defendant. Hurjivan. there will be a decree [5731 for 

^ -n 156-11-2 at nice per cent, per anmem 
from tbe lObh March. 188o. till payment; costs and interest on judgment 
at BIX per cent. 

Attorneys for the plaintiffs : Messrs. Tobin and Roughton 

Attorneys for the second defendant: Messrs. Crawford and Buckland. 
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Before Sir Charles Sargent. Kl., Chief Justice, and Mr. Justice Jardine. 

Hirabai [Original Defendant), Appellant v. L.akshmibaI [Original 
Plaintiff), Respondent. [8th January, 1887.] 

WUl-Construc^i of Bindu toiUs-Joint tenancy^Tenancy-in-common~Appoinlment 

ZrZTblJVVilL ‘cstator~W,dov>', estate in property dcvise7ta ker tj 

B.. a Hiodu. died io 1876. leaving by bis will all his property to his widow 
Hirabai and his adopted son Nathu “as his heirs.” with a dtrecUon that £ 
should maiDtam tbemselvesout ol the income, and pay one DayabbaiVs l 000 a 
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yearfor managing it. Natbu died intestate in 1880 in Hirabai’s lifetime, and 
Hirabai then claimed the whole entate, contending that, under the will, she and 
Nathu had been joint tenants, and that on his death, she took his share by sur¬ 
vivorship. Nathu left a widow, the plaintiff Laksbmibai. 

Held, that, under the will, Hirabai took only a widow’s estate in half the pro¬ 
perty, and that (subject to her right, as a Hindu widow to a widow’s estate in a 
half share) the entire property vested absolutely in Nathu. On Nathu’s death 
the property (subject as aforesaid) vested in the plaintiff Lakshmibai. as his 
widow and heir, for a widow’s estate, and she became entitled to joint possession 
with the defendant Hirabai. 

A widow taking under her husband’s will takes only a widow’s estate in the 
property bequeathed to her, unless the will contains express words giving her a 
larger estate. 

[P., 17 B. 503 ; 11 M. 258 ; 2 Bom. L. R. 888; Appr., 19 B. 36 (4>); 29 B. 306 
(31,0 = 6 Bom. L.R. 975 (976); 12 M. 411 (420); R.. 19 A. 16 = 16 A W.N. 
171 : 14 B. 1; 26 B. 445 (448); 24 C. 646 = 1 C. W. N. 578 ; 11 lod. Gas. 846= 
61 P R. 1911 = 147 P.W.R. 1911; 12 Ind. Cas. 770= 14 0.0. 244; 2 0. 0.226 
(231) ; 1 S.L.R. 211; D., 19 A. 133 = 17 A.W.N. 4; 9 O.P.L.R, 99.] 

Appeal by the defendant from the decision of Scott, J.: (see the case 
of Lakshmibai v. Hirabai reported ante, p. 69). 

The appellant (defendant), Hirabai was the widow of one Bhojraj 
Dessur. The respondent (plaintiff), Lakshmibai was the daughter-in-law 
of Hirabai, being the widow of one Nathu Bhojraj who was the adopted 
son of Bhojraj Dessur. 

Bhojraj Dessur died on the 27th September, 1876, leaving his widow, 
Hirabai, and his adopted son, Nathu Bhojraj, bis only heirs and next of 
kin. The said Natbu Bhojraj died intestate [574] in 1880 without issue, 
leaving his widow, the plaintiff Lakshmibai, him surviving. 

The plaintiff alleged that the defendant had taken possession of all the 
property of Bhojraj Dessur, setting up the authority of a will left by him, 
dated the 22ad September 1876, which will, however, bad never been 
proved. 

The plaintiff, as widow of Nathu Bhojraj (the adopted son of Bhojraj 
Dessur), claimed to be entitled to the whole of the property left by the said 
Bhojraj Dessur, or in the event of the said will being proved, to the interest 
which the said Natbu Bhojraj took in the property of the said Bhojraj 
Dessur under the terms thereof. 

The defendant denied that the plaintiff was entitled to anything 
more than maintenance out of the estate of Bhojraj Dessur, and contended 
that, under the terms of the will, the whole of the property of Bhojraj 
Dessur was left to the defendant, Hirabai (his widow), and his adopted 
son, Nathu, y'omify ; and that upon Nathu’s death, in 1880, it went, to 
Hirabai by survivorship, so that Lakshmibai took nothing under the 
will, and had merely a right to maintenance out of the estate. 

The following are the material portions of the will;— 

“ Clause first asfollows:—4s my heirs to my property are mysonBhai 
Nathu Bhojiraj and my wife Bai Hirabai, making in all two persons. 
They are truly to take out power (probate) from the High Court at Bombay 
in respect of my properties (property); on (or to) the same no one (else) has 
any right (or) claim in any manner whatever.” * * * * 

“ Clausa sixth :_May God forbid it ; and in case my decease (or) 

death should take place, then (funeral, &c.) outlays are truly to be made 
after me agreeably to the customs of our casta, and for pilgrimage here 
and at Bombay, as my heirs two persons andBhai Dayabhai Kalyanji may 

deem proper.” * * * * 
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According to wbat is written abovoi the abovd^meotioned sums 
are truly to be paid (set apart on tbe dhaTvia (religious and charitable) 
acoouot ; and they are truly to act aooordiog to the above-meDtioned 
conditions ; and the (.said) two persons have [573] been appointed heirs to 
my property ; and they are truly to obtain power (probate) in respect of 
my immoveable and moveable property and effects at Bombay. If 
any person whatever should oppose them, then the claim, &o., of such 
(person) shall not prevail in any way whatever; and the whole 
property shall truly reach (go to) my {said) heirs two persons ; and out 
of the rent of my houses that may be received and (out of) tbe interest 
that may be received, my wife Bai Hirabai and my son Bhai Nathu 
Bhojraj together shall maintain themselves; and Bhai Dayabhai 
Kalyanji is truly to take care and trouble of (and for) my estate 
(bouses and lands) and my moneys. For his trouble my heirs, two 
persons, shall truly pay him Rs. 1,000 per year. Further, if at any 
time there should arise any disagreement between my wife, my son, i. e., 
the mother and the son themselves, then Bhai Dayabhai Kalyanji is (to 
act) as upri (superior) over the said two persons. He is truly and 
properly to advise, persuade, and guide them. Further, there is a debt due 
to me by Bhai Dayabhai Kalyanji. As to whatever debt there appears 
to be due (to me) from tbe account of Bhai Lakhamsi Bbojraj & 
Co., and of Bhai Dayabnai Kalayanji & Co., and all that, I, as to what¬ 
ever debt there appears to be due to me in (these) two accounts up to the 
30th of Asoo Vad Samvat 1932, (17th October, 1876). I make a gift of 
and forgive the same. The same are truly to be debited to my account ; 
and thus (the said two) accounts of Bhai Dayabhai Kalyanji are truly to 
be squared (and written off) ; and as to whatever moneys may hereafter 
become receivable from and payable to him, those are truly to be received 
(from) and paid (to him) in a proper manner. Further, my heirs, two per¬ 
sons, shall for (his) trade lend to Bhai Dayabhai Kalyanji & Co., Rs. 25,000. 
If he at any time should require more, even then he may according to his 
credit truly borrow the same (from them). Further, if my son Bhai 
Nathu should wish to carry on trade, then he shall not trade separately 
(from Dayabhai), but he may keep a small share in Dayabhai Kalyanji & 
Co., and thus he may truly trade (with him). Further, in my books, 
moneys appear to be due to me from people. The same are to be demand¬ 
ed and recovered from them ; and, further, there are my mother-in-law 
and my wife’s brother’s [576] wife (or widow), making in all two persons 
My heirs shall truly maintain them as long as they may live; and above 
I have directed Rs. 1000 per annum to be paid to Bliai Davabbivi Kalyanji 
for (his) trouble, the same shall truly be paid (to him) always. Thus I, 
in my lifetime, make (have made this) my will. Tuis will I have made 
of my accord and pleasure and in sound mind and consciousness and 
without having taken any intoxicating drug (as) drink. I have made (this) 
will. The same is truly agreed to and approved of by me and my heirs 
and representatives ; and whatever business my heirs, two person.s may 
do. is truly to be done with the advice of Bhai Dayabhai Kalyanji.”’ 

Telang {Russel with him) for the appellant.—The words of the 
will are words of gift to Lakshmibai and Nathu Bhojraj. Prima facie 
they create a joint tenancy, there being no words importing a division 
between the two donees—Nance Tara Naikin v. Allarahia Soomar (1) 
The other provisions of the will support that construction. The mother and 
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adofced son were to live and maintain themselves together out of the rents 
(cl. 6 of the will). There are some payments provided for, and loans 
to Dayabhai Kalyanji. There also it is plain the tesftator contemplated 
a joint enjoyment by the two donees. The conclusion to be drawn, 
therefore, by the aid of the above rule of construction laid down by 
Couch, J., is supported, not negatived, by the other provisions in the 
will. It is also supported, by the general leaning of the Hindu law, 
which is the law of the parties in favour of a joint tenancy rather 
than a tenancy-in-common— Lakshmibai v. Oanpat Moroba (1) ; Jairaio 
Narronji v. Kuverbai(2). Theargument of Scott, J., in relation to the joint 
system is quite erroneous. The state of a joint family is not derogated 
from, but in harmony with, the construction which we suggest. We 
admit the principle laid down in the Privy Council cases cited in the 
Court below, but say those cases support our construction. 

[Sargent, C. J.—The testator must surely have contemplated the 
probability of his son having sons. Did he intend that they [877] 
should he excluded, and that the widow, if she survived, should take the 
whole estate ?J 

The son’s sons would take after the widow’s death. The consi¬ 
derations relied upon by Scott, J., are speculations as to the testator's 
inteutions, not a collecting of those intentions from the words of the 
will. The probability is that the only event the testator contemplated 
was the event of bis adopted son surviving bis widow—tbe former a 
much younger person than the latter. The idea of the widow surviving, 
was one probably not present to bis mind ; and no intention in relation 
to that event can properly be attributed to him. 

The cases collected in Williams on Executors, Vol. II, p, 1468, show 
that tbe principle of construction, which we say has always been adopted 
in this Court, is also tbe principle laid down in England. Cookson v. 
BinghamiS) further illustrates the same view; tbe doctrine there laid 
down agrees with that laid down by Sir R. Collier in the case of Moulvie 
Mahomed Shumsool Hooda v. Shewukrami.^) ; the Privy Council notice 
tbe point (see p. 15), but do not decide it. The opinion of tbe Calcutta 
Judges in that case is in our favour. 

It is nob necessary in this case to argue whether the defendant by 
survivorship took an absolute estate, or a widow’s estate, or a life estate, 
in tbe residue of tbe testator's property. There is nothing necessarily 
against legal principles in two persons taking different estates under the 
same words of gift. Such difference may arise by reason of difference of 
status between the different donees. The authorities, however, show that 
even a gift by a husband to his wife of immoveable property may create 
an absolute estate. It is a question of construction— Prosunno Coomar 
Ghose v. Tarrucknatk Sirkar (5) ; Seth Mulchand v. Bat Mancha (6). 

Inverarity (with Maepherson, (Acting Advocate-General), and Lang), 
for the respondent.—We contend that Hirabai, the widow of the testator, 
is really only entitled to maintenance out of her husband 8 estate , but, 
if th's Court is against us on that cootention. we support the judgment 
of the Court below, which holds that [378] Hirabai and the adopted son 
took under the will as tenants-in-common. We submit that, by the state¬ 
ment in the will that Hirabai and Nathu were the heirs, the testator 
merely indicated that, as they were the only surviving members of bis 


(1) 4 B.H.C.R. O.C.J. 
(3) 17 Bea. 262. 


= 5 B.H.C.R. O.C.J. 128, 

I. A. 7. (5) 10 B L.R. 267. 
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family, the estate would devolve upon them. It is merely the statement 1887 
of a faot, not a direction or an expression of a desire. He does not indi- Jan. 8. 

cate what estate they are to take; be simply mentions that bis estate - 

will devolve upon them; and he leaves them bo take such interests in the ORIGINAIi 
estate as the law will give them, just as English testators leave property OlVIL. 

to bo taken by their relations according to the statute of distributions. - 

By the Hindu law the widow will only take a right to maintenance out 
of the estate, and the son takes all. 

It is impossible the testator can have intended to give a joint estate, 
so as, in the event of his son dying in the widow’s lifetime, to give the 
widow all, and to exclude his son’s family. 

JUDGMENT. 

Sargent, 0. J.—We have to construe the will of a Hindu testator 
who died leaving an adopted son Natbu and a widow Hirabai. By his 
will he appoints them his heirs, for that, we think, after reference to the 
interpreter of the.Court, is the effect of the two paragraphs in the will in 
which he refers to them as such. He directs them to take out probate, 
and that the whole of the property shall truly reach (go to) bis said 
heirs ; and that out of the rents of his house and the amount that 
may be received, his wife Hirabai and son Nathu together shall maintain 
themselves. He directs that his brother-in-law, Dayabhai. should take 
care of the estate and moneys and be paid Rs. 1,000 annually by his said 
heirs; and that, if any disagreement should arise between his son and 
wifo. then Dayabhai should advise, persuade, and guide them. We agree 
with the Divisional Court that there is nothing in this will to lead to the 

conclusion that in appointing his wife to be one of bis heirs he intended 
her to take more than a widow's estate. The rule must, we think, be 
taken as well established, that, in the absence of express words showing 
such an intention, a devise to a wife does not oonfsr an estate of 
inheritance, but carries only a widow’s estate as understood by Hindu 
law— Koonjbehari Dhur v. Premchand [579] Dull (l). In Prosunno 
Goomar Ghose v. Tarrucknth Strkar (2) the widow was held to take a 
heritable estate, the devise being to her, her heirs, and assignees for ever 
In Seth Mulchind v. Bai Mancha{3) there was an express power of aliena¬ 
tion given to the widow. 

In the present will the only exceptional circumstance is that the 
wife is associated in the appointment of the testator’s heirs wich the 
adopted son. who by his appointment as heir must be presumed to have 
been intended to take an estate of inheritance. But we think that bavin" 
regard to “the ordinary notions and wishes of Hindus.” which’ as the 
Privy Council point out in Moidvie Mahomed Shumsool Hooda v 
Shewakram (4). may properly be taken into consideration in construing a 
Hindu will, the above circumstance is not sufficient to outweigh the extreme 
improbability that having adopted a son the testator should have intended 
to give more than a life-estate, or. at the utmost, a widow’s estate to his 
wife. The language, however, of the clause, which directs that bis 
son and wife should pay Dayabhai Rs. 1.000 a year for managin" the 

property, and maintain themselves out of the income, shows we think a 

clear intention that during their lives they were to be on the same footin" 
and entited to the income in equal shares : the object of the testator being 
that they should live together in harmony. 

(1) 5 C. 684. (2) 10 B. L. R. 267. (3) 7 B. 491. (4) 1 I. A. 7. (14.) 


381 



188t 

JAN. 6. 

Original 

Civil. 

11 B. 573. 


11 Bom. S80 INDIAN DECISIONS. NEW SBEIBS 

It ha8 been contended for the defendant Hirabai that, under these 
provisions, Hirabai and Nathn took a joint estate for li^e, and that Nathu 
having died, she is entitled to the property for her life. But we agree 
with the Division Court, that, under the circumstances of this family, the 
presumption is that they were intended to take several interests, and that 
a construction, which would exclude the adopted son's family from all 
enjoyment in the estate, if the widow survived him, during her life, should 
not be adopted, as it would operate pro tanto to defeat the exigencies of the 
family, the preservation of which, as shown by the adoption and the 
appointment of his son as heir, must have been bis paramount object. 

[580] Upon the whole we think that the widow Hirabai took a 
widow’s estate in a moiety of the property, and that, subject to such 
estate, the entire property vested absolutely in Nathu. On the death, 
therefore, of Nathu the property (subject as aforesaid) vested in his 
widow as bis heir for a widow's estate, and she became entitled to joint 
possession with the defendant Hirabni. Wa must, therefore, confirm the 
decree of the Court below with costs. 

Decree confirmed. 

Attorneys for the appellant: Messrs. Little, Smith, Frere, and 
Nicholson. 

Attorneys for the respondent; Messrs. Payne, Gilbert, and Sayani. 


11 B. 580. 

OBIGINAL CIVIL. 

Before Mr. Justice Jardine ; and on appeal, before Sir Charles Sargent, 

Kt., Chief Justice, and Mr. Justice Farran. 


Watson (Original Plaintiff), Appellant u. Yates (Original 
Defendant), Respondent.* [6bh May, 1887.] 

Limitation—Limitation. Act (XVof 1877), s. 19— Arknowledg7nint after -period of limiti- 
tion lias expired—Promise t 02 }<iy—Conditional promise to pay barred debt—Contract 
Act IX of 1879, s. 95. 

Where the defeodant, after his debt had become barred bj limitation, wrote 
as follows to his creditor in reply to a demand for payment: I bear the mat¬ 

ter in mind, and will do my utmost to repay this money as soon as I possibly 
can.” 

Held, that this promise by the defendant was only a conditional promise, viz,, 
to pay when he was able ; and the plaintiS having failed to prove the defendant’s 
ability to pay, the promise did not operate, and the plaintifi could not recover. 

ER.. 16 C.W.N. 636 = 14 Ind. Gas. 133.] 

Suit for Rs. 2,177-1-0. The plaint stated that at and subsequently 
to the 23rd January 1879, the plaintiff lent money to the defendant in 
divers sums and at differaob times, amounting with interest thereon, bo the 
8aid sum of Rs. 2,177-1-0 on the 15th June 1886 ; and that no payment 
bad been made by the defendant, except a sum of Rs. 54 paid on the 

17th June 1879. , 

[581] The defendant denied the corracbnass of the account annexed 

by the plaintiff to the plaint ; and, as bo the whole of the plaintiff’s claim, 
he pleaded limitation. _ 


• Suit No. 439 of 1886. 
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In answer to tha defendant’s plea of limitation the plaintiff relied on 
the following oorrespondenoe ;— 

Bombay, Zrd February 1885. 

" Frank Yates. Esquire. 

‘‘ Dear Sir, 

We have been waiting a long time for your account with us. 

Mr. Watson, who is now in charge of this office, would ask you to 
remember that he lent you tho money which you promised to repay in 
fourteen days, and that you would look upon it as a debt of honour, but 
up to this time you have not renaid the money. Mr. Watson would 
request you to call and see him with regard to this matter, as he does not 
wish to think that you would willingly treat such a transaction with 
indifference, and decline to adjust it. 

“ Awaiting your attention to this letter, &c., &c. 

W. Watson A Co. ” 

In reply to this letter the defendant wrote as follows :— 

Bombay, 14th February 1885. 

" Messrs. W. WATSON A Co. 

" Dear Sirs, 

'■ With reference to your letter of the 3rd instant, I write to say 
that I have to regret that my account to you has not been paid as yet; 
but I would assure you that I bear the matter in mind, and will do my 
utmost to repay this money as soon as I possibly can. 

Yours faithfully, 

Frank Yates. ” 

Some evidence was given, at the bearing, of the pecuniary circum* 
stances of the defendant. It appeared that he was in receipt of Bs. 1,000 
a month, but half his income was under attachment. 

Lang for the plaintiff. 

[582] Anderson, for the defendant:—From the account annexed to 
the plaint it aopears that the last advance made to the defendant was on 
July 14th. 1879. All the latter items consist of interest and postage 
charged to the defendant. The plaintiff’s claim, therefore, became barred 
in July 1682. The defendant’s letter of the 14th February 1885 was too 
late as an acknowledgment (see s. 19 of the Limitation Act XV of 1877), 
not having been given within three years. Nor is it such a promise as 
will amount to a contract under cl. 3 of s. 25 of the Contract Act IX of 
1872— Tanner v. Smart (1) ; Philips v. Philips (2) ; In re River Steamer 
Company : ISIicbelVs Claim (3) ; Maecord v Osborne (4) ; Edmunds v. 
Doxones (5). 

•Tardine, .T.:—The present case is similar to the cases of Tanner v. 
Smart fl) and Edmunds v. Downes (5). The promise made by the defend¬ 
ant in his letter was only conditional, and it has not been proved that 
he is able to pay. Section 25. cl. 3 of the Contract Act (TX of 1872), 
doesuot, therefore, avail to bar limitation, and I dismiss the suit with 
costs. 

The plaintiff appealed. 


(1) 6 B, & Or. 603. (2) 3 Hare. 281. (3) 6 Ch. Ap. 822. 

(4) 1 C. P. D. 568. (5) 2 Cr. & M. 459. 
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Lang Q,udL Russell, for the appellant. 

Robertson, for the respondent. 

In addition to the oases above menbioned, Chasmore v. Turner (1) 
Qutncey v. Sharpe, (2) and Sheet v. Lindsey (3) were cited. 


JUDGMENT. 

Sargent, CJ.:—We think the decree of the lower Court must be 
affirmed. In Ohasevwre v. Turner. (1) Coleridge, C.J., cites the following 
passage from the judgment in Philips v. Philips (4), which explains the 
English law applicable to cases of this nature ;— 

“ The legal effect of an acknowledgment of a debt barred by the 
Statute of Limitations is that of a promise to pay the old debt, and for 
this the old debt is a consideration in law. In that sense, and for that 
purpose, the old debt may be said to be [583] revived. It is 
revived as a consideration for the new promise. Bub the new 
promise, and not the old debt, is the measure of the creditor’s right. If a 
debtor simply acknowledges an old debt, the law implies from that simple 
acknowledgment a promise to pay it; for which promise the old debt 
is a sufficient consideration. Bub, if the debtor promises to pay the old 
debt when he is able, or by instalments, or in two years, or out of a parti¬ 
cular fund, the creditor can claim nothing more than the promise gives 
him.” 

In the present case the plaintiff relies upon the defendant’s letter of 
the 14bh February, 1885. That letter, no doubt, contains a promise to pay 
the debt due by him to the plaintiff, but the promise is conditional. The 
defendant says : I would assure you that I bear the matter in mind, and 

will do my utmost to repay this money as soon as I possibly can. ” 

In other words, it is a promise to pay when be is able. It was for the 
plaintiff to show that the defendant was able, but be has failed to prove 
that fact. The conditions, therefore, under which the promise was intended 
to operate, do not exist, and the defendant cannot be held bound. 

We dismiss the appeal with costs. 

Decree confirmed. 

Attorney for the appellant : Mr. T. H. Pearse. 

Attorneys for the respondent: Messrs. Chalk, Walker, and Smetham. 


11 B. 584. 

[584] REVISIONAL CRIMINAL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

In re Balkrishna Amrit Pradhan.* [22nd January, 1887.] 

Criminal Procedure Code {Act X of 1882), s. m—Reasonable likelihood of a breach of 
the peace-^PoHce report 

The lessee of certain grass land in a village disputed the right of the 
villagers to graze their cattle on his land during the rainy season. On the 
26th August 1886, he prosecuted twenty-one villagers before the Second 
Class Magistrate for having unlawfully brought their cattle on his land, and 


• Petition for Revision, No. 289 of 1886. 

(1) L.R. 10 Q.B. 500 (605). (2) 1 Ex. Div.72. (3) 2 Ex. Div. 314. 

(4) 3 Hare 299 (300). 
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committed misobief. Oo the 5th September, 1886, aod pendiog this prosecu* 
tioD, the villagers assembled oa the land io question, and there was a riot. 
The offenders were convicted aod punished. In appeal, the 8ub>divisionaI 
Magistrate, on the Ulh Ootobcr, 1886, up-heid the conviction. On the same 
day, finding from the police report that there existed a dispute between the 
lessee and the villagers as to the right of tbe latter to graze cattle on the grass 
land, and that the dispute was likely to lead to a breach of the peace, the Sub* 
divisional Magistrate thought it necessary to bold an inquiry into the matter, 
under s, 147 of the Criminal Procedure Code (Act X of 188‘2). He, however, 
postponed tbe inquiry until the decision of tbe Second Class Magistrate in the 
mischief case. In that case tbe Magistrate found that tbe villagers had no right 
to graze cattle oo tbe land in question, aod that the lessee was in exclusive 
possession of it- He, therefore, held that tbe villagers bad uo tawfuliy entered 
upon tbe land ; but, as tbe damage done was inappreciable, be acquitted the 
accused on the lOcb October. 1.886. The Sub-divisional Magistrate being of 
opinion that after this decision a breach of the peace was probable, held the in- 
quif) under s. 147 of tbe Criminal Procedure Code. He found that tbe villagers 
bad the right of grazing cattle oo tbe land in question during tbe autumn, and 
that they had exercised this right in tbe last preceding season. He, therefore, 
made an order allowing tbe right of grazing to the villagers. On application bv tbe 
lessee to the High Court under s. 435 of the Criminal Procedure Code. 

Held, that tbe order was illegal. Though tbe police report afforded some 
justification for entering upon an inquiry under s. 147, still after tbe rights of 
the parties had been judicially pronounced upon by the Second Class Magistrate 
in the sense that tbe villagers bad no right of grazing cattle on tbel land in 
question, there was no reasonable ground lor apprehending any further violence, 
and, therefore, oo necessity for holding the inquiry under s. 147. 

This was an application, under s. 435 of tbe Critnioal Procedure 
Code (Act X of 1882), for revision of tbe order of Mr. Drew. Sub-divisionil 
Magistrate of Alibag under s. 147 of the Code. 

[685] Tbe applicant, Balkrishna, was tbe lessee of certain grass land 
in the village of Kulkunde Kultambe. The villagers claimed a right, 
which Balkrishna denied, of grazing their cattle on this land during the 
rainy season. On tbe 26th August, 1886, Balkrishna lodged a complaint 
before the Second Class Magistrate of Alibag against twenty-one villagers, 
charging them with having illegally brought their cattle oo the grass land! 
and thereby committed mischief. On the oth September, 1886. while 
the inquiry into this complaint was pending, the villagers assembled on 
the land in question, and there was a riot. The police prosecuted the 
offenders, who were convicted and sentenced to one month’s rigorous 
imprisonment. In appeal. Mr. Drew, the Sub-divisional Magistrate, on 
the 11th October, 1886, upheld the conviction, but reduced the sentence. 

On the same day, finding, from the police report filed in the riot case, 
that there was a dispute between Balkrishna. the lessee, and the villagers 
as to their right of grazing cattle on the land in question, and that 
tho dispute was likely to cause a breach of the peace, Mr. Drew 
thought it necessary to hold an inquiry under s. 147 of the Criminal 
Procedure Code (Act X of 1882). He, however, postponed tbe in¬ 
quiry until the Second Class Magistrate should have disposed of the 
complaint filed by Balkrishna against the villagers on the charge of 
mischief. That case was dicided by the Second Class Magistrate on the 
10th October. 1886. He found that Balkrishna was in exclusive possession 
and enjoyment of tbe land in question, and that the villagers had no right 
of grazing their cattle on this land. He found, also, that some of the 
villagers had unlawfully brought their cattle to graze on this land on the 
28th August, 1886, but acquitted them on tbe ground that no appreciable 
amount of damage bad been caused. 
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On the 20th October, 1886, Mr. Drew, the Sub-divisional Magistrate, 
Jan. 22. being of opinion that after this decision a breach of the peace was prob¬ 
able, as both sides might consider the decision to bo in their favour, issued 
notices to Balkrishna and to the villagers for an inquiry into the matter, 
SIGNAL under s. 147 of the Criminal Procedure Code. He found, on such inquiry. 
Criminal, that the villagers had the right of grazing their cattle on the grass land 
during the [S86] rainy season, that they bad exercised this right in the 
last preceding season, and that Balkrishna had not exclusive possession 
or enjoyment of the land in question. He, therefore, passed an order on 
the Ist November, 1886, directing that Balkrishna should not retain pos¬ 
session of the land to the exclusion of the villagers’ right of grazing 
cattle thereon durng the rainy season. 

Against this order, Balkrishna made an application to the High Court, 
under s. 435 of the Criminal Procedure Code. The High Court sent for 
the record of the case. 

Brandon (with him Ghanaskam Nilkant), for the applicant.—The 
lower Court had no jurisdiction to interfere under s. 147 of Act X of 1882, 
except in ease of imminent breach of the peace— Obhoy Chandra Moukerji 
v. Mohamed Sabir (1) and Subba v. Trincal (2). In the present case 
there was no probability of a breach of the peace after the Second Glass 
Magistrate had judicially pronounced upon the rights of the parties. The 
lower Court ought rather to have bound over the villagers who bad done 
wrong before. 

Pandurang Balibhadra (Acting Government Pleader) ,for the Grown.— 
The lower Court proceeded on the police report, which showed that 
there was a likelihood of a breach of the peace. There was, there¬ 
fore, a sufficient justification for an inquiry under s. 147. Under 
that section the existing easemeots and other rights over immoveable 
property are to be maintained, just as under s. 145 the existing possession 
is to be retained until the rights of the parties are determined by a Civil 
Court— re Kali Kristo Thakur (3) ; Ambler v. Pushong (4); Chunder 
Koomar Podar v. Ckundra Ko.nia Ghose (5). In the present case the 
villagers are found to have a right of grazing cattle on the land in ques¬ 
tion. The order in their favour is, therefore, legal and proper. 


JUDGMENT. 

West. J.—The police report of the 6th September. 1886, may have 
afforded to the Sub-divisional Magistrate a sufficient ground for supposing 
or, at any rate, conjecturing that at that time a [6873 dispute existed as 
to the use of the land in question that might lead to a breach of the peace. 
He was justified, therefore, in entering on an inquiry. But when he had 
once stayed that inquiry, and in the meantime the rights of the disputant 
parties had been pronounced on in a regular judicial inquiry, in the sense 
that the villagers had no right to graze their cattle on the land in question, 
the purpose of the formerly proposed inquiry was atta,ioed. The rights of 
the parties being judicially ascertained, at least provisionally, no further 
investigation of them was necessary, nor could the Sub-divisional 
Magistrate properly assume that a dispute would be continued on a 
question that the Magisterial decision should have set at rest. His 
assumption that because no punishment was inflicted on account of 
the insignificance of the injury, therefore the decision as to the right 


(2) 7 M. 460. 


(1) 10 C. 78. 
(4) 11 C. 365. 
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was uojadioial, was quite unwarranted. \ repetition of the injury 
would probably not be deemed insignilioant. and those who after a 
declaration of a Court against their alleged right should again assert it by 
force, would know that they were increasing the risk of a substantial 
penalty. We do not intend to encourage, for a moment, any exercise, on 
either side, of violence ; but we are of opinion that after the decision of 
the 19bb October, 1886. the Sub-divisional Magistrate had no reasonable 
ground to apprehend it. 

There seems to have been no evidence at all of any subsequent 
manifestation of evil intention. It should have been presumed, not that 
the parties would enter into a contest in opposition to the judgment, but 
that; they would submit to it. Probably they will do so; if nob, the Sub- 
divisional Magistrate can take the requisite steps. But on the case as it 
DOW stands, we must set aside his order as not wai'ranted, and not within 
the purpose of s. 147 of the Code of Criminal Procedure. 
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[588] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


CHINTAMANRAV Natu (Original Defendant), Appellant v. 
VlTHABAi (Original Plaintiff], Respondent^ [lObb February, 1887.] 

Decree^ SnU in execxUion^hiUrest of purchaser ^Certificate of saU unregistered— 
Second sale of same property in execution of subsequent decree—Interest of purcJiaser 
al such subsequent sale subject to interest of purchaser under prior sale—Registered 
certificate 0 / second sale ^Act VIIt of 1859 —Civil Procedure Code (XIV of 1882), 
5 . 29^^^Purchase by decree^holdee at execution sale—Right to set aside such 
purduisc—LvnUatioK. 

Iq 18H1, tbe plaiotiS brought the present suit against the defendant to recover 
posseeaioD of a certain bouse which be bad purchased at a sale held on the 15th 
March, 1830t in execution of a money-decree obtained against one Chiotamao 
Dacnodar. Ue obtained a certiuoate of sale on tbe 3fd July, 1880, which was 
registered on the 13th of the same month. Tbe defendant bad previously pur¬ 
chased the same property at a sale held on the 22nd November, 1876. in execution 
of a decree obtained by him as mortgagee against the said ChiotamaQ. Tbe 
defendant bad obtained a certiheateof sale, and was put into possession, but 
bad not then registered the certificate. He subsequently obtained another 
certificate, which was registered in June. 1882 . Id a suit by tbe plaintiff for 
possession, 

Held, that the plaintiS could not recover. Tbe defendant had acquired, under 
the Civil Trocedure Code (Act VIII of 1859), by tbe sale and the confirmation 
of it. a beneficial interest, and the plaintiff by bis subsequent purchase 
in execution of a money-decree against ChiDtamao took subject to that interest. 
The grant to tbe defendant of tbe second certificate, which was registered, suffi¬ 
ciently proved that the sale to him bad been confirmed. 

It was contended that, under s, 294 of the Civil Procedure Code (Act XIV of 
1682), the defendant took nothing by bis purchase, as ho was the holder of the 
decree in execution of which the property was sold. 

Held, that this objection could not now be made, as tbe right of tbe judgment- 
debtor (ObintamaD) and of the plaintiff, as purchaser of hie rights, to have tbe 
defendant's purchase set aside on this ground, had been barred by limitation 
long before this suit was brought, Tbe purchase by the defendant was not 
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voW ab initio, but only voidable ” on the application of the judgment-debtoc or 
other person mtereated in the sale.” Further, such an application was a matter 
in execution falling under g. 244 of the Civil Procedure Code (Aot XIV of 1882) 
^ 'j “0*^ barred before the passing of the Limitation Act XV of 
1877, would be barred by art* 178 of that Act not later tbao 1st October 1880 

= ^ 22 B. 27l’(277); 


This was an appeal from a decision of E. T. Candy. District Judge 
of Poona. 

[589] On the 22Dd November, 1875, the defendant (appellant), as 
mortgagee of a certain house, obtained a decree against his mortgagor one 
Chintaman Damodar, upon the mortgage, and sold the mortgaged property 
in execution. At the sale he himself purchased the property, obtained a 
certificate of sale from the Court, and was put into possession. He, 
however, omitted then to register bis certificate. He subsequently obtained 
another certificate, which be registered in June, 1882. 

In the meantime another creditor bad obtained a money-decree 
against the said Chintaman, and in execution thereof sold the said property 
on the 15th August. 1880. At this sale the nlaintiff purchased the 
property, and on the 3rd July, 1880. ha obtained a sale certificate, which 
he registered on the 13th of the same month. 

In 1884 the plaintiff brought the present suit to obtain possession of 
the property from the defendant. 

The Subordinate Judge of Poona dismissed the plaintiff’s suit. 

The plaintiff appealed, and the District Judge reversed the lower 
Court’s decree, and remanded the case. 

The defendant preferred an appeal to the High Court. 

Makadev Chimmji Apte, for the appellant. 

Inverarily {Mahadev Bhaskar Chaubalmth him), for the respondent. 


JUDGMENT. 


Sargent. C.J.—The plaintiff is the purchaser at an auction sale, 
under a money-decree obtained by one Sitabai against one Chintaman 
Damodar, of the nroperty specified in the plaint, on the loch March, 1880, 
and obtained a certificate of sale on the 3rd July, 1880, which was regis¬ 
tered on the 13th. The defendant claims to have purchased the same 
property on the 22nd November, 1875, in execution of a decree obtained 
by him as mortgagee under the said Chintaman. The defendant obtained 
a certificate, and was put into possession by the Court, but the certificate 
was not registered. The District Judge, relying on the language of s. 316 
of the Civil Procedure Code (Act XIV of 1882), held that no rights vested 
in the defendant until June, 1882, when be got a second certificate of bis 
sale, and bad it registered. But the real question is, what was the interest 
which the defendant [590] acquired by his purchase in 1875 ^ According 
to the ruling in Yeshvanl Baburava v. Gobind Shankar (1), the defendant 
acquired, under the Act VIII of 1859, by the sale and confirmation of it, 
a complete interest as against Chintaman: and the plaintiff by his sub¬ 
sequent purchase in execution of a money-decree against Cbinbaman took 
subject to that interest, as was decided in the EuU Bench decision 
Sobhagehand v. Bhaichand. It was urged, however before us that 
there was no evidence before the Court that the sale had been confirmed 
But that is suftioiently proved by the grant of the second certificate, which 

<3) 6 6. 193. 


(1) 10 B. 453. 
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has 'been registered, and is in evidence. Lastly, it has been urged that 
as the defendant was the holder of the decree, in eseoutioo of which 
the property was sold, be took nothing by the purchase, having 
regard to s. 294 of the Civil Prooedui-e Code; but such a purchase 
would not be void ah initio, but only voidable “ on the application 
of the judgment-debtor or other person interested in the sale,’’ as 
appears from the latter part of the section. See Javerbai v. Haribhai (1). 
Again in Viraraghaoa v. Venkata (2) it was held, and we agree 
with that decision, that such an application was a matter in execu¬ 
tion. falling under s. 244 of the Civil Procedure Code, and therefore, even 
if not ban*ed before the passing of Act XV of 1877, would be barred by 
art. 178 of that Act. at any rate not later than the 1st October, 1880. 
The right, therefore, of the judgment-debtor and of the plaintiff, as 
purchaser of his rights, to have the defendant’s purchase set aside, bad 
been barred long before this suit was brought. 

We must, therefore, reverse the remand order of the Court below, 
and restore the decree of the Subordinate Judge dismissing the plaintiff's 
claim. Plaintiff to pay defendant his costs of this appeal and in the lower 
appellate Court. 

Order reversed. 
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[591] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdiuood. 


Rupchand Khemchand and another {Original Defendants), 
Applicants v. BalVANT Narayan AND OTHERS {Origino.1 Plaintijs), 

Opponents.* f2Qd March, 1887.] 

Vahialion of a salt for ndemplion—Dekkhan Agriculturists' Relief Act (XVII of 1879), 
chap. Il—Consentgiuentolhs application of chap. II to a suit—Withdrawal of 
such consent—Necessity of nolise to ail parties in in<'/uirtes on review by the Special 
Judge. 

1. The valuation of a suit for redemption for purposes of jurisdiction is the 
amount remaining due op the mortgage, or claimed on it by the mortgagee. It 
is that amount, and the right connected with it, which is the usual subject of con¬ 
tention in a mortgage suit. 

Per BiRDWOOD, J.—The rules laid down in the Court Fees’ Act (VII of 1870) 
are not to be taken as necessarily a guide in determining the value of the subject- 
matter of a suit for purposes of jarisdiction. 

•2. If a party or his pleader gives consent under cl. 3 of s. 3 of the Dekkhan 
Agriculturists’Relief Act (XVII of 1879) to the disposal of a suit according to 
the provisions of chap. If of the Act, the consent so given cannot be withdrawn 
after the hearing has begun and the suit has proceeded on the footing of such 
coDsente 

3, li is illegal on fche part of the Special Judge, appointed under Act XVII of 
1879, to reverse the decree of a Subordinate Judge on review without giving a 
proper and sullicient notice to the party in whose favour the decree was pissed. 

tDias., 14 C.P.L.i^ 154; F.,13B.4S9; 14 B. 19(23); 5 L.B.R. 208; R.,8 Ind. 
Cas. 4G4 = U.B.R, (1910), 2Qd Qr., 10.3 

Application under s. 622 of the Civil Procedure Code (4cfc XIV of 

^882). _ 

‘ Application No. 99 of 1886. 

(1) 5 B. 575. 
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At the first hearing, the pleader, who appeared for the first defendani, 
gave his consent in writing to the disposal of the suit, under the provi¬ 
sions of chap. II of the Act. After several hearings he applied to 
[592] the Court for leave to withdraw the consent he had given. But 
this application was rejected, and the suit was proceeded with. 

The Subordinate Judge found, on the evidence, that the mortgage 
set up by the plaintiffs was not proved. He therefore dismissed the- 
suit. 

The plaintiffs thereupon applied to the Special Judge for a revision 
of the proceedings. The Acting Assistant Judge, on examining the record 
of the case, made a report upholding the decision of the Subordinate Judge. 
Thereupon the Acting Special Judge issued a notice to the defendant to 
attend his Court at Sangola on the 19bh February, 1886. The defendants 
went to Sangola on that day. but found the Court closed. They did not 
receive any further notice of the day to which the hearing was adjourned. 

The plaintiffs were heard on review, but the defendants were not. 
On the 31sb March 188G, the Acting Special Judge reversed the decree of 
the Subordinate Judge. He held that the mortgage was proved, and that 
the plaintiffs were entitled to redeem on payment of the amount that 
might be found due on taking the account. He therefore remanded the 
case to the Subordinate Judge. 

Against this decision, the defendants applied to the High Court, under 
its extraordinary jurisdiction, on the following (among other) grounds:— 

1. That as the subject-matter of the suit exceeded Rs. 500, the 
provisions of chap. II of Act XVII of 1879 could not apply, even with 
the consent of the parties to the suit. 

*’ 2. That the consent given by the defendants’ pleader was given 
under a mistake, and was withdrawn as soon as the mistake was dis¬ 
covered, and therefore, the provisions of chap. II of the Act did not apply. 

“ 3. That there was no proper and sufficient notice given to the 
defendant of the inquiry before the Acting Special Judge, and that the 
order passed by him without hearing them was illegal and unjust.” 

Upon these grounds a rule nisi having been granted. 

[593] K. T. Telang (with him Mahadev B. Chaubal) showed cause.— 
The subject-matter of a redemption suit is the amount due on the mort¬ 
gage. It Is this amount that determines the valuation of such a suit— 
Kondaji Bagajiv. Andu (1) and Bahadur v. Natcab Jan (2). In the present 
case the amount of the mortgage is Rs. 110 ; the case, therefore, falls under 
s. 3, cl. 3 of Act XVII of 1879. The defendants’ pleader consented to the 
disposal of the suit under chap. II of the Act. This consent was with¬ 
drawn several months afterwards. The assent once given, could not be 
withdrawn. The Subordinate Judge had, therefore, jurisdiction to decide 

this suit. 
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The plaintiffs filed a suit in the Court of the Second Clasa 
bubordmate Judge at Malsiras to redeem cartain land which waa 
mortgaged to the first defendant for Rs. 110. He denied the mort^aoa 
alleged that he had bought the land in 1872 at a Court sale in execution 
of a decree which he bad obtained against the plaintiff’s father, and 
that he had subsequently sold the land to defendant No. 2. Defendant 
No. 2 supported the contention of the first defendant. The suit 
was brought under the Dekkhan Agriculturists’ Relief Act fXVII of 1879). 


(1) 7 B. 448. 
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As to the notice to the appUcaots on review, s. 53 of Act XVII of 
1879 does not provide for Dotio«, and it need not be given. 

Inverarity (with him G. R. Kirloskar), contra. —The Special Judge 
was wrong in hearing one party alone on review, without giving the other 
an opnorbunity of being heard. The applicants’ pleader gave his consent 
under a mistake. He wasjustided in withdrawing it when he discovered 
the mistake. It was not withdrawn at a lata stage of the case. The 
consent, tbei'efore, is not binding on the applicant. 

In the case of a mortgage with possession, the subject-matter of a 
redemption suit is the land which the mortgagor seeks to recover. The 
value of the land determines the jurisdiction of the Court— Lakshman 
Bhatkar v. Babaji Bhatkar (1) ; Kalian Das v. Nawnl Sinoh (2) ; Gobind 
Singh v. Kallii (3). The valuation of a suit for Court fees has no appli¬ 
cation to jurisdiction. 

JUDGMENT. 

West, J.—We think that the consent given by tlie defendants 
pleader to the disposal of this cause, under the provisions of chan. II of 
Act XVII of 1879, could nob ba withdrawn after the heaving had begun 
and proceeded to a certain stage on the footing of that consent. 

The valuation of the suit or of the subject-matter of the suit must, we 
think, be taken as the amount of the mortgage or the [694] alleged 
mortgage which the plaintiHs sought to redeem. That amount and the 
rights connected with it form the usual subject of contention in a mort¬ 
gage suit. The decisions seem to have varied greatly, owing to the 
ambiguity of the term “subject-matter.” see Kondaji Bagaji v. Anau (4) : 
Lakshman Bhatkar v. Babaji Bhatkar (1) ; Kalian Da; v. Naival Singh (2); 
Gobind Singh v. Kalin f3) ; Bahadur v. Nawah Jan (5)—and there is 
room for much argument on the subject, but the view previously taken 
here is nob obviously wrong, and must be adhered to. A mortgagor may 
thus, no doubt, be enabled to sue in a Court of low jurisdiction to recover 
a valuable property on redemption of a mortgage of petty amount, but the 
appeal in such a case will lie to the same Court as if the amount were 
large. There is an exception, of course, under the Dekkban Agriculturists’ 
Relief Act, but the provisions of that law are generally anomalous. 

The Acting Special Judge issued a notice to the defendants to attend 
his Court at Sangola on the 18th or lObh February, 1886. This was served 
on the evening of the 18th, and on the lOtli tbe defendants went twenty- 
four miles to attend the Special Judge’s Court. The roznama (or diary of pro¬ 
ceedings) says they did attend it, but this is plainly wrong, and is contra¬ 
dicted by the judgment. The Court was closed when the defendants arrived 
on the 19bh, and the Acting Special Judge went away the next morning. 
He ordered the Subordinate Judge to get extracts from the first defendant’s 
books. These were sent, but no new notice was sent to the defendants. The 
plaintiffs wei*e heard on the review, bub the defendants were not. It can¬ 
not, W 0 think, be said that they failed to attend the Court through any 
neglect, and the Acting Snecial Judge ought to have given them a hearing 
before he, on the 31s6 March, 1886, reversed the decision of the Subor¬ 
dinate Judge in their favour,—a decision with which his own Assistant 
agreed. -Justice required that, when the plaintiffs were beard against 
the judgment of tbe Subordinate Judge, approved by the Assistant Special 
Judge, the defendants should be heard in support of it, unless there was 
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detfeTol ^therefore, set aside the 

riving . ^ J“'tge, and direct him to rehear the review, 

t beVore^^te'Spcnentl""" 

as '^'7^ iodgment; and would only observe, 

mortf!»ed “f valuation, that, no doubt, when property is 

orfcgaged, the mortgagee a interest is represented by the amount of the 

as a consequence, the value of the mortgagor’s interest 
must be the difference between the value of the propertv and the debt, as 
was said in Balvantrav Lakshman Thakur v. Malhare (l). But. in a 
ledemption suit, the whole of the mortgagor’s interest is not, except in 
rare instances, in ligitation. The measure of the value of the subject- 
matter in contention is the sum which must be paid for the recovery of 
possession of the property. Under the Court Fees’Act. the valuation of 
such a suit IS estimated according to the principal money expressed 
to be secured by the instrument of mortgage ; but the rules contained in 
that Act are not to be taken as necessarily a guide in determining the 
value of the subject-matter of a suit for any purposes for which the Act does 
not provide ; as. for example, for purposes of jurisdiction : see Bai Mahkor 
V* Bulakhi Okakit (2). And where a mortgage debt is partly paid off from 
time to time, it is clear that the value of the matter in contention, for the 
purposes of a redemption suit, would vary from time to time, and would 
be less after a payment has been made than before. But if the difference 
between tbe value of the property and the amount of the debt were to be 
taken to be the true measure of valuation, the valuation of a redemption 
suit would increase, and not decrease, as the debt was paid off. No such 
measure can, therefore, be correct; and we are left to adopt the rule, relied 
on in Kondaji Bagaji v. Anau (3), as laid down in Cotlerell v. Stratton (4), 
that the proper valuation of a suit for redemption is the amount remain* 
iog due on the mortgage, or claimed on it by the mortgagee. In the 
present case, the amount of tbe mortgage claim is not alleged to have 
tS96J exceeded Rs. 110. The suit was, therefore, one in which consent 
could be given by the pai^ies to the application to it of the special proce¬ 
dure provided by Act XVII of 1879. 

Order reversed and case remanded. 


(1) Printed Judgments for 1685, p. 222, (2) 1 B. 538. 

(3) 7 B, 448. (4J L.R. 17 Eg. C. 543 (545). 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdioood. 

Babaji Dhondshet {Original Plaintiff). Appellant v. Thb COLLECTOR 
OP Salt Revenue (Origmal Defendant), Respondent.* 

[7ch March, 1887.] 

Civil Procedure Code (Act XIV of 18S'2), s. 544— Appeal by one of several plaintiffs 
claiming under a joint right — Decree in stick appeal binds other co plaintiffs, 
although not parlies to the appeal — Practice—Procedure, 

A. and B. brought a suit against C., and obtained a decree awarding a part of 
their claim. B. appealed, and the appellate Court reversed the decree and reject* 
ed the plaintiff’s oiaim altogether. Subeequentl; A., who had not joined in the 
appeal, applied for exioution of the original decree. 

Held, that although A. bad not been a party to the appeal, be was bound by 
tbe decision of the appellate Court, and was no*, entitled to take out execution. 

[D., 12 B. 371 (376): 5 Ind. Cas. 325.] 

This was an appeal from the decision of E. T. Candy, District 
Judge of Ratnagiri, in darkhast No. 4 of 1881. 

Tbe plaintiffs, Babaji and his father Dbondu, sued the Collector of 
Salt Revenue to recover possession of two salt-pans and for mesne profits. 
On tbe 29tb July, 1881, tbe District Judge passed a decree awarding their 
claim in respect of one salt-pan only. Against this decree Dhondu alone 
appealed to the High Court. The Collector filed cross-objections against 
the decree, under s. 561 of tbe Civil Procedure Code (Act XIV of 1882). 
Tbe High Court rejected tbe plaintiffs’ claim in toto, and reversed the 
decree of the Court below. 

Subsequently Babaji, who bad not joined in Dliondu's appeal, but 
who was aware of it, applied for execution of tbe original decree, contend¬ 
ing that, as he had not been a party to the appeal, he was nob bound by 
the decision of the appellate Court. His application was rejected, and 
be now appealed against tbe order of rejection. 

[597] Shioshankar Govindratn. for the appellant.—No person, who 
is not a party to a suit or other proceeding in a Court, can be affected by 
the decision in that suit or proceeding. In the present case the appellant 
was not a party to the appeal preferred by his co-pIaiobiff‘. The decree in 
that appeal cannot, therefore, bind him. 

Pandurung Balibhadra, (Acting Government Pleader), for the res¬ 
pondent.—The appellant was fully aware of the appeal made by his father, 
Dhondu, to the High Court. He allowed him to prosecute the appeal on 
behalf of both. He is. therefore, bound by the decree in appeal as if he 
had been a party to it. Section 544 of Act XIV of 1882 enables a Court 
of appeal in its decision to deal with the interests of all the parties to a 
suit, although some of them may nob have appealed— Joykisto Coioar v. 
Uittyanund Nundy (1). Moreover, an appeal opens up the whole case— 
Anund Chunder Goopto v. Mohesh Chundcr Mozoomdar (2)—and the res¬ 
pondent can tile cross-objections to tbe decree. The High Court in 
Dbondu’s appeal dealt with the whole subjeot-matter of the suit. It 
dismissed the claim in toto, and reversed the original decree. That 
decree is, therefore, incapable of execution. It is no longer in existence, 

* Appeal No. 104 of 1881, 

ID 3 C. 738. {2| 1 W.R. C.R- 229. 
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aod cannot be executed by the lower QoMr\.~Jadoomony Dabeev. 
Mahomed Ah Khan (l) and Chogalal v. Major Trueman (2). 


Hafez 


JUDGMENT. 

. case of the appellant before us has bean argued 

with much energy by Mr. Shivshankar Govindram, on the principle 
that no one not before a Court ought to be affected by its decision. But 
by s. 544 of the Code of Civil Procedure, one of several persons who 
have stood on a common ground may appeal for all. They are not 
prevented from appealing severally if they wish to do so; but if they 
allow one of their number to represent them for pressing their appeal, 
they must accept his representative character as to the incidents also of 
the appeal, at least in so far as the jural questions between the parties 
are concerned : comoe.tQ Hari Bhikaji Gharpurev. Naro Vhhva-natk (B). 
The appeal opens up the whole case though made by but ooe of 
[598] the joint parties in the Court below. This was ruled in Anund 
Chunder Goopto v. Mohesh Chunder Mozoomdar (4). But the case being 
thus opened up, it is opened up for the respondent as well as for the 
appellant, and under s. 561 the respondent may press any objection 
against the decree which he could have urged in an independent appeal. 
Here, the decree below was partly in favour of the joint plaintiffs. One 
plaintiff appealed, and. on the cross-objection of the defendant, the claim 
was wholly rejected. By this the other plaintiff was, no doubt, detriment¬ 
ally affected ; but, then, he knew that his co-plaintiff could aopeal, and 
that the law gave to the defendant the right to 61e a cross-objection. Of 
this right the Courts cannot deprive the defendant, merely because only one 
plaintiff appealed instead of both. Were this course followed, one of several 
defeated parties would invariahly make the appeal, and so gain for all of 
them the advantage of a rehearing without the usual risks, for the law does 
not provide means whereby the respondent raising a cross-objection can bring 
other parties than the appellant before the Court. Those other parties, in 
the case supposed, must almost necessarily be privy to the appeal, and in 
this case there is no doubt that the present appellant, Babaji, was cognisant 
of the appeal made to this Court by Dhondu (who, indeed, was his father), 
without joining Babaji as co-appellant, but avowedly owoer with him of 
the salt-pans in question. The decree of this Court on Dhondu's appeal 
rejected the whole claim brought by him and Babaji jointly, and the right 
on which they sued was indivisible (5). While this decree stands, there is 
no command in Babaji’s favour which he or any one can have executed. 

If the High Court made an imorovident order, Babaji should have sought 
to get it reviewed. .-Vs matters stand, the District Court cannot be called 
on to execute its decree which has been reversed. We, therefore, confirm 
its decree in execution now anpealed against, with costs on appellant. 

Decree confirmed. 


(I) 8 C. 295. (-2) 7 B. 481. (3) Prioted Judgmeots for 1880, p. 121. 

(4) 1 W.R.C.R. 229, (5) See Mayue Droit Romain,8. 69. Do. Judgment. 
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11 B. S99. 

C399] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdivood, 


ShidlinctAPA {Original Defendant), Applicant v. 

Karisbasapa {Original Plaintiff), Opponent.* •• ' [15th March, 1887.] 

{Bombay Act III of 1876. s. 4— JiiHsdiction of Mamlatdat's Courts in redemption 
S7tits~Construclion of statutes. 

Under (Bombay) Act III of 1876 (1), Mamlatdars have no jurisdiction to take 

cogni zance of suits arising out of disputed claims to redeem mortgages. 

tR,,35B. 139*2Bon3.L.R. 977 (981) = 8 Ind. Cas. 645.] 

This was an application under s. 622 of the Civil Procedure Code 
(Act XIV of 1882), 

The plaintiff filed a suit in the Mamlaldar's Court at Dharwar to 
recover possession of certain land which had been mortgaged to the defend¬ 
ant under a mortgage-deed dated 5th March, 1879. The mortgage-deed 
provided that the mortgagee should hold the land for seven years, at the 
end of which period it was to he rescored to the mortgagor on payment of 
the mortgage-money. [600] The pUintiff alleged that be had tendered the 
mortgage-money on the expiration of the mortgage term, but that the 
defendant refused to deliver up the land. 

The defendant pleaded that the assessmeot of the land bad been 
enhanced shortly after the date of the mortgage, that he had since paid the 
assessment at the enhanced rate, that the plaintiff had agreed to repay the 
same at the time of redemption, and contended that, until it was repaid, 
the plaintiff was not entitled to recover possession of the land. 

The Mamiatdar of Dharwar found that there was no reliable evidence 
that the plaintiff had agreed to repay the enhanced assessment. He passed 
a decree awarding possession to the plaintiff on payment of the original 
mortgage-money. The defendant applied to the High Court for a reversal 
of this order, on the ground that the Mamiatdar had no jurisdiction to 
entertain a suit for redemption. 

A rule nisi having been granted. 

• ApplicatioD. No. 135 of 1885. 

(1) "Section 4.—Every ?^amlatd«r shall preside over a Court, which shall be 
called a Mamlatdar'-i Court, and which shall have power within such territorial limits 
as may from time to time he filed by the Uovernor in Council to give immediate posses¬ 
sion of lands, premises, trees, crops or Ssberies, or of any proHts of the same, or to 
restore the use of water from wells, tanks, canals or water-courses to any person who 
shall have been di.spossessed or deprived thereof otherwise than by due course of law, 
or who shall have become entitled to the possession or restorabion thereof by reason of 
the determination of any tenancy, or other right of any other person in respect thereof. 

" The said Court shall have power within the said limits, when any person is dis¬ 
turbed or obstructed, or when an attempt has been made to disturb or obstruct any 
person, in the possession of any lands, premises, crops, trees or fisheries, or in the use 
of water from any well, tank, canal or water course, or of the useof roads or customary 
ways to fields, to issue an injunctioo to the person causing, or who has attempted to 
cause, such disturbance or obstruction, requiring him to refrain from causing or 
attempting to cause any such further disturbance or obstruction. 

“But no suit shall be entertained by a Mamlatdar’s Court unless it bo brought 
within six months from the date on which the cause of aotion arose. 

•• Tbo cause of action shall be deemed to have arisen on the date on which the 
dispossession, deprivation, determination of tenancy or other right occurred- or ou which 
the disturbance or obstruction, or the attempted disturbance or obstruction, first 
commenced." 
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N. G. Ckandavarkar showed cause.—The words other right ” in s. 4 
of Act III of 1876 are wide enough to cover a case like the present. 
Here the mortgage term has expired. The mortgagor has offered to pay 
the mortgage-money. The mortgagee is, therefore, bound to restore the 
land. The question of jurisdiction was not raised in the Court below. 

Manekshah Jiihangirshah, contra: —Toe words “ other right ” are to 
he construed with reference to the context, and means “ other right 
lesumbling a tenancy.” A Mamlatdar has no jurisdiction in redemption 
suits. 

JUDGMENT. 

West, J. —In the present case, the opponent sued in a Mamlatdar’s 
Court for restoration to him of certain land on paymant of the money 
stipulated for in a mortgage, of which the term (seven years) had recently 
been completed. Toe applicant (the mortgage?) resisted the suit, on the 
ground that the assessment had been raised by the Government, and 
that, in consequence, a new agreement had been entered into, under which 
a larger sum was payable than under the original mortgage. 

The Mamlatdar ordered delivery up of possession on payment 
of the sum due under the original mortgage, and the question for [601] 
us is, whether he had jurisdiction in the case. It is urged for the 
opponent that the words in s. 4 of Bombay Act III of 1876— by reason 
of the determination of any tenancy or other right of any other person in 
respect thereof—are wide enough to embrace a case like the present, and, 
literally taken, no doabi they are. But the words of a statute, though to 
be given their grammatical sense, are to be construed also with reference 
to the general purnose of the statute ; and we do not think that, in passing 
Bombay Act III of 1876. the Legislature intended to give the Mamlatdars 
jurisdiction in suits arising out of disputed claims to redeem mortgages. 
Such a purpose, had it existed, would have been very distinctly expressed 
as being something entirely new, and conr,rary to the generally received 
notions of the proper functions and competence of revenue oflScers. 

Again, the principle of “ noscitur a socus ” is one of familiar appli¬ 
cation in the interpretation of statutes ; and ” other right” must, we think, 
be construed as “ other right resembling a tenancy and coming to a termi¬ 
nation as definite and clearly ascertainable as an ordinary tenancy. 
It would be an undue application of the words in such a context to make 
them «ive to the Mamlatdars a widely extended jurisdiction in cases of 
ejectment The later general words must be taken in a sense congruous 
with the more snecific ones which precede, not in a sense giving to them 
a ranee which, had it been contemplated, would certainly have been tbe 
Xct’of express end detailed provisions. lo a recent ca 9 e-Hr«»too- 
aoc Appu y. The Queen's ddroeaie(l)—it was said : It does not 

follow that, because tbe words are wide enough to molude actions cx 
delicto thev must do so. They are not words adapted to confer a new 
right or to establish a new kini of suit. Toey are o»lv ^gulative 
rights and proceedings already known, and they must be 
according to the state of things to which they clearly refer They cam 
therefore receive a full and sufficient meaning without extending them 

at all unless they embrace actions ex contractu. a lou j 


(t) L.R. 9 App. Ca. 586. 
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principle applies here. In s. 258 of the Civil Procedure Code the words 
any Court” have been construed to mean only “ any Civil Court”— 
Queen Empress v. Bapnji Dayaraml^l) ; and in Lion Insurance Association 
V. Tucker ('2), Sir J. Brett, M.E., says: ” It is not because the words of 
a statute or the words of any document read in one sense will cover the 
case that that is the right sense. Grammatically they may cover it; but 
whenever you have to construe a statute or document, you do not construe 
it according to the mere ordinary general meaning of the words, but 
according to the ordinary meaning of the words as applied to the subject- 
matter with regard to which they are used, unless there is something 
which obliges you to read them in a sense which is not their ordinary 
sense in the English language as so applied. That, I take it, is the cardinal 
rule.” In the Vagrant Act (5 Geo. IV. o. 83), s. 3, ‘‘every person 

wandering abroad or placing himself or herself in any public place. to 

beg or gather alms,” was construed as meaning only persons making 
this their habit and mode of life— Pointon v. 

From these exiamples it is clear that the context and the purpose of 
an Act are important factors in determining the sense of particular words 
and giving them due etfect. Here, we think, the Mamlatdar had not 
jurisdiction, and reverse bis order, but without costs. 
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Order reversed. 


11 B. 603. 

[603] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Ur. Justice 

Eanahhai Haridas. 


Sakharam ViTHAL (Original Auction-purchaser), Appellant v. 
Bhiku DayaRAM and another (Original plainti^ and Defendant^, 

Respondents."^ [22nd March, 1887.] 

Avpeal—Civil Procedurt Code {Act XIV of 1382), ss. 312 and 688, cl. 16—Order setting 
aside a sale, ni)peal from. 

•An appeal does not lie from ao order, setting aside a sale, passed under s 312 
paragraph 2 of the Civil Procedure Code (Act XIV of 1882). ' 

[R , 4 Bom. L.R. 587.] 

This was a second appeal from an order passed by M. B. Baker 
District -Judge of Nasik. 

A decree-holder presented an application to set aside a sale held in 
execution of his decree. The appellant, who was the auction-purchaser 
at the sale, opposed the application, but an order setting the sale aside 
was nevertheless made by the Subordinate Judge. From this order the 
appellant preferred an appeal to the District Judge, who rejected it. The 
following is a passage from his judgment:— 

" Id this case, the decree-holder presented an application to set aside 
a sale, and obtained an order in his favour. Against that order the 
auction-purchaser has appealed. Appeals against orders passed under 
the first paragraph of s. 312, Civil Procedure Code (Act XIV of 1882) 
lie under s. 589 to the High Court only. It would seem from s. 588! 

• Second Appeal No. 634 of 1885. 

(1) 10 B. 288. (2) L.R. 12 Q.B. Div. 186. ( 3 ) L.R. 12 Q.B. Div. 306. 
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ci. (16), that no appeal lies from orders passed under the second paragraph 
of s. 312. It has been argued that the order is a decree within the 
meaning of s. 2, as being a matter between the parties within the 
meaning of s. 244. I am of opinion that the order cannot come within 
s. 244 ; for the auction-purchaser, was not a party to the suit, and cannot 
be regarded as a representative of the parties. If any appeal lies at all, 
it will lie to the High Court, and not to the District Court. The petition 
is, therefore, returned." 

From this order the appellant appealei to the High Court. 

[604] Shivram Vithal Bhandarkar. for the appellant.—There is no 
remedy by a separate suit, as the question in this case should be deter¬ 
mined in execution proceeding. An auction-purchaser should be considered 
a representative of a oarty. and an order passed against him falls within 
s. 244 of the Civil Procedure Code (Act XIV of 1882 )—Basti Bam v. 
Fattu (1). 

Mahadev Chimnaji Apia, contra .—An auction-purchaser is not a 
party to a suit, nor a representative of the parties. By the former Code 
(ActX of 1877), an appeal was expressly given from an order under s. 312 
of the Code ; but by the amending Act Xtl of 1879 that appeal was with¬ 
drawn, and under the present Code no appeal lies from the order made in 
this case. Section 312 of the Code is the same in language as it was in 
the Act of 1877 ; but cl. (n) of s. 588, which gives appeals from certain 
specified orders, differs io that it omits to mention the second clause of 
s. 312. An appeal from an order of confirmation of sale lies to the High 
Court; and supposing there is an appeal from order setting aside a sale, 
it lies to the District Court. So that appeals under one and the same 
section lie to different Courts. That could not be intended. A purchaser 
is not a represeotative either of the debtor or creditor when be claims 
against both. He is a mere stranger. This matter doss not come under 

s. 244. 

JUDGMENT. 


SaRUENT, C. J.—The question which arises in this case is, whether, 
under the Civil Procedure Code as amended by the Act of 1879, an 
appeal lies from the present order. The Code of 1877, before the amend¬ 
ment, expressly gave an appeal from such an order; but from the subse¬ 
quent amended Act of 1879, tbe second clause of s. 312 has bean omitted 
from 8. 588, which gives appeals from certain specified orders. 

Section 589 provides that aopeals from orders mentioned in els. -^5. lp> 
and 17 of s. 5S8 shall lie to the High Court, and from those mentioned in 
the remaining clauses to the Court to which ordmarily appeals 
16 io distinct words gives an appeal under the first part of s. 6U. 
has been contended that such an order should be regarded as a decree. 
[605] as defined by s. 2. and contemplated by s. 244. Were we to con¬ 
sider it as a decree within the purview of s. 244 an appeal ^>^ 0 “ >*= wiU 

lie to the District Court, and the ^ ^ 0 ^ 

under one and the same section to two different tribunals. We aie, there 

"re of oprnTon that the omission of el 2 of s 312 from ‘he amendmg 
Act of 1879 was intentional on the part of the Legislature, and ‘bat the 
appeal under the Coda of 1877 has been withdrawn 

jog Act. We. therefore, dismiss the appeal, leaving the ^ 

ever further course ha may be advised to take, and confirm the order ot 

the lower Court with costs. ___ 


{Ij 8 A. 146. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood. Appel- 

” LATE 

Chhotiram {Original Defendant), Appellant v. Narayandas [Original 

Plaintiff), Respondent.* [23rd March, 1887J _ 

Einlu Tjaw—Jai'xt famihj — Maniger—Sale o/ family properly by vianager when binding = 

on an adult member of family absent at time of sale—Consent to such sale. 12 lod. Jup. 

28 

B. aod C' were half brothers aad members ofaa undivided family. C. left his 
native place, and, io his absence, 6. carried on the family business, and manag¬ 
ed the family affairs. In order to raise money for the business and to provide 
for the marriage expenses of C.'s sisters, B. sold totbe plaintifi a bouse which 
was part of the family property. ()a B's death, 0. returned to his village, and 
refused to give up p'issession of Che bouse to the plaiotifi, who, aooordingly, bled 
this suit, It was contended that B. could not sell the house so as to Lnd C. 
without bis express assent. 

Beld, conbrming the decree of the lower appellate Court, that tbo sale was 
binding on C., who under the ciroumsCaoces must be presumed to have intended 
that B. should continue as de jure and de facU) manager to exercise suoh powers 
as Che family ueoessicies required. 

This was a second appeal from a decision of J. B. Alcock, Assistant) 

Judge of Khandesh. 

Baldev and Chhotiram were half-brothers and members of an 
undivided Hindu family. Chhotiram while still a minor went away from 
bis native place, and he remained absent after be bad come of age. In bis 
absence Baldev carried on the family business and managed the family 
affairs. Go the Gth [606] February 1870. in order to raise money for 
the business and to provide for the marriage expenses of Chhobiram’a 
sisters, Baldev sold to the plaintitf a bouse which was part of 
the family property- After Baldev’s death, Chhotiram returned, and 
the plaintiff brought this suit against him as Baldov’e heir, to 
recover possession of the house. Chhotiram contendei that the bouse 
had fallen to his share on a partition between himself and Baldev, which 
be alleged had been effected twenty years previously, and that he and his 
mother had been in possession ever since. 

The Court of first instance rejected the plaintiff's claim. He appealed, 
and the lower appellate Court reversed the lower Court’s decree, bolding 
that tbe house bad been sold for a legal necessity by Baldev as manager 
of tbe family. 

Tbe defendant preferred an appeal to the High Court, and contended 
that Baldev could not sell the house without Chhotiram’s express assent. 

Dabaji Abaji Khare, for the appellant.—The house was sold by 
Baldev without the consent of the appellant. Baldev’s interest alone, 
therefore, passed by the sale— Suraj Hunsi Koer v. Sheo Persad Singh (1); 

Upooroop Teicary v. Lalla Bandhjee Sukay (2). Baldev did not purport 
to sell the property as manager— Trimback Anani v. Gopalshet (3) ; see 
West and i3iihler, pp. 611 and 749. 

Shantaram Narayan, for the respondent.—The doctrine laid down 
in Upooroop Tetvary v. Lalla Bandhjee Suhay (2) is commented upon 
in Miller v. Runga Nath (4), which lays down that under certain circum¬ 
stances tbe consent of the absent co-parcener may be implied. Here 


1887 

lI.'kRCH 23. 


* Second Appeal. Ho. 340 of 1884. 

(1) 5 0.148. (2)6 0.749. (3) 1 B.H.C.R. 27. (4) 12 0.389. 
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the appellant had gone away, leaving the family property in the manage¬ 
ment of Baldev. It is, therefore, to be presumed that in selling be acted 
as manager. The power of the manager to alienate his as well as 
bis co-parcener’s interest, as held in the case of Gundo Mahadev v. Ram- 
bhat Bh.auhhat (1), has never been doubted in this Presidency, though it 
has been in Calcutta. Cites Tandavaraya Mudali v. Valli Ammal (2); 
[607] Nahalchand v. Magan Pitambar (3); Babaji Mahadaji v. Krishnaji 
Devji (4); Mayne’s Hindu Law, para. 300, p. 302. The sale was for a 
family necessity, and the consent of the co-parcener is not requisite. 

Daji Abaji Khare in reply.—Whether there was a necessity or not, 
a sale of undivided property without the consent of the co-parceners is not 
valid, even to the extent of the interest of the co-paroeoer who sells the 
property— Honooman Dntt Roy v. Bkagbul Kishcn (5). 


JUDGMENT. 

Sargent, C.J.—In this case the Acting Assistant Judge has found 
that Baldev was acting as manager of the united family, consisting of him¬ 
self and his half-brother Cbhotiram, at the time of the sale by Baldev to 
the plaintiff, and that there was a legal necessity for the sale. It has been 
contended, however, that Baldev could not, even in that case, sell the house 
so as to bind Cbhotiram without his express assent. This raises a ques¬ 
tion on which there has been much difference of judicial opinion. In 
Svraj Bunsi Koer v. Sheo Pershad Singh (6) the Privy Council, after stat¬ 
ing that " at least in the case of minors, if it can be shown that the aliena¬ 
tion was made by the managing member of the family for legitimate family 
purposes,” it is binding on the minors, add : “ It is not so clearly settled 
whether, in order to bind adult co-parceners, their express consent is not 
required” The question came before the Calcutta High Court in Upoo- 
roop Tewary v. Lalla Bandhjee Suhay (7), and Mr. Justice Mitter expressed 
the opinion that “ where the co-parceners are all adults, the sale by one of 
them would not be valid unless made with the consent of the rest: but u 
some of them are minors, tlie members who are adults may make a valid 
alienation of the family property under the conditions mentioned in para. 29, 
chap. I. s. 1, of the Mibakshara.” However, in Miller v. Ranga 
Nath (8) the same learned Judge, after examining the authorities, arrived ai 
the conclusion ” that an alienation made by a managing member of a joint 
family cannot be binding upon his adult co-sharers, unless it is I608j shown 
that it is made with their consent, either express or implied. He adds - 
” Id cases of implied consent it is nob necessary bo prove its existence 
with reference to a particular instance of alienation. A genera consent 
of this nature may be deducible in cases of urgent necessity, from- he 
very fact of the manager being entrusted wi h the management of the 
family estate by the other members of the tamily The latter, m entrust 
n?the management of the family affairs in the hands of the manager, 
mit be ^resumed to have delegated to the said manager ‘he Powei M 
the family credit or estate, where it is impossible or extreme . 
fnLLenie^nt ior the purpose of an efficient management of the estate to 
rtnqnit them and obtain their consent before pledging such credit or 
Se ” ?b^’leaves the question bo depend mainly upon the urgency 

of the necessity and the inconv0niene0_m obU^mg c^sent -_ 

- - ^ « ovT ’ (2) 1 M-H.G.R. 398. 

(1) 1 B.H.O.B. 39. (4, 2 B. 666. 

(3) PtiDtcd Judgments or 1879, p. Sdi. i ^ ^ 

(5) 18 W. R. (F. B. Rul.) 6. ' c. 389 (399). 

(7) 6 C. 749 (763). 
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adult members. Mr. Colebrooke, ia a aofce appended to the answer 
of ihQ paiidU in Vol. II. p. 345 of Strange’s Hindu Law, states 
the rule in more general terms. " I rather consider it to be a point 
of evidence, what shall suffice to raise the presumption of consent, or 
acquiescence than a matter on which the Hindu Law has pronounced 
specifically.” 

These authorities show that no hard-and-fast rule can be laid down, 
but that in each case the conclusion as to the consent of the adult 
member must depend upon its own special circumstances. In the present 
case, Cbhotiram was absent at the Dime of the sale, having gone away, 
when young, to Aurangabad to study astrology, leaving Baldev to manage 
the Marwari business and affairs of the family, amongst which was the 
providing for the marriage expenses of Ohhobiram’s sisters, for which, as 
well as to preserve the credit of the business, the Judge has found that 
the house was sold. Cbhotiram continued to be absent after he came of 
age, and in so doing, must be presumed, we think, to have intended that 
Baldev should continue as de jure and de facto manager to exercise such 
powers as the family necessities required. 

We must, therefore, confirm the decree with costs. 

Decree confirmed. 
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[609] APPELLATE CIVIL. 

Before Sir Charles Sargent: Kt., Chief Justice, and Mr. Justice Birdwood. 


Lakshman Bhau Khopkar {Original Plaintiff), Appellant v 
Radhabai, Govindrav, and Bahiru, {Original Defendants) 

Respondents.* [23rd March. 1887.j 

Bindii Law—Adapted $ 0 , 1 '$ right to impeach alienation unnecessarily made bv his 
adoptive mother be ore hii adoption- Widow, alienation by-Alxer^e from Adow 

ofproLg ,wce$sity 


The pUmtiS clumef as the adopted eon of one Bhau Khopkar. to recover 

possession of h.s adoptive father'sproDerty. which bad been mortg^ed b/his 

(Bhau Khopk« s) widow. Radhabai (defendant No. 1). to the third defendant 
Rahiru, prior to the plaiQt.fl '8 adoption by her. The property had com« fn^ 
Ridhabai-s possession incumbered with a mortgage eQeote^ by her husband 

and, 10 order to redeem that mortgage she mortgaged the property asain tn 

u «8^Y6SU*e debt. Imounfin? t^R ! 3 and in 

1876 she mortgaged the property for Rs. 5,099 to one Bahiru (defeDdani No 3 ^ 
who was pat into possession. In 1881 she adopted the plain iff. and ims82 
the plaintiff brought this suit to recover the property He ror,rBr./q«a f 
Il.dh«b»i had no po„„ ,0 alienate or mortglg”":"/a„® tra? LmoveaM 
property o her deceased husband, and be claimed, as the adopted son of Bhau 
Khopkar. to be entitled to the property free from the mortBaeeq nr nfK«r • “ 

liranoas with which Rsdhabai had attempted to charge it For the 
ic was contended (inter alia) that the plaintiff couirnot imSLc^Lanl 
effacted by his adoptive mother prior to bis adoption. ^ transactions 

as the adopted son of Bhau Khopkar bad a rieht M 
impeach the unauthorized transactions of his adoptive mother V • ^ u 
possessed only a widow’s restricted power of ELSn Th? 1 
adopted by Radhabai to her husband, who was the last owner^of 
property. The plaintiff at once succeeded to that%mpory"poa St.ToXn] 


B VI—51 


* Appeal No. 55 of 1884. 
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and as heir of his adoptive father was entitled to object to any alienation made 
by Badhabai, on the principle that the restiiotions upon a Hindu widow’s 
power of alienation ace inseparable from bee estate, and their existence does not 
depend on that of heirs capable of taking on her death. 

Held, also, that the plaintiff was entitled to redeem the property on payment 
of such amount only as was raised by Badhabai for the purpose of meeting 
expenses necessarily incurred by her. 

Heidi further, that the onus of proving the necessity for alienation lay upon 
Bahicu (defendant No. 3). The Court found that there was no evidence that 
any sum beyond Rs. 3,629, the amount of Yesu’s mortgage, was really required 
by [610] Kadhabai, and, accordingly, directed that the mortgage account should 
be taken between the plaintiff and Bahiru (defendant No. 3), on the footing that 
the principal of the mortgage-debt was Bs. 3,629 only, instead of Bs. 5,999. 

[P., 33 B. 88 = 10 Bom. L.R. 1029; R., 32C. 165; 2 O.L.J. 87 = 9 C-W.N. 795.] 


This was an appeal from the decision of Khan Kahadur M. N. 
Nanavati, First Class Subordinate Judge of Poona. 

Suit by an adopted sod to set aside ao alieDation made by bis adop¬ 
tive mother before his adoption. 

One Bhau Kbopkar died in 1871, leaving him surviving his widow 
Radhabai (defendant No. 1). In 1872, Radbabai brought a suit to redeein 
certain property which had been mortgaged by her husband to one Eamji 
for Rs. 1,200, and she obtained a decree for redemption on payment of 
Rs. 2,030-7-5 with costs of the suit. In order to pay off this sum, and 
to meet other expenses incidental to this suit, Radhabai mortgaged the 
property bo one Yesu. His debt, amounting to Rs. 3,629, was subse¬ 
quently paid off. Radhabai afterwards raised money by other mortgages 
of the property, and in August, 1876, she mortgaged it ^’^99 to 

one Bahiru (defendant No. 3). who obtained possession, in 1881 Radhabai 
adonted the plaintiff, who brought this suit in 1882 to recover the pro¬ 
perty. He contended that Radhabai had no power to mortpge tne 
property, which was the ancestral property of her deceased busbana, 
Bhau Kbopkar, and that be (the plaintiff), as the adopted son of Bbau 
Khopkar, was entitled to the property free from the mortgages 
incumbrances with which Radhabai had without necessity attempted 


charge it. 

The Subordinate Judge passed his decree in the following terms 

‘■My finding is » * that Es. 6 , 177 - 3-0 are due to the third 

defendant. * * I order, therefore, that the mortgaged property, set fort 

in the plaint, do stand redeemed from the third "^Xlante 

and that the plaintiff do recover possession thereof from all thedetenda 
* * and that the third defendant do have a lien on the mo 

caged property till the debt be satisfied. ^ . 

From this decision the plaintiff appealed to the High Court. 

[611] Ganesh Ramchandra for the appellant.-Tbe^^^^ 

property of if red:em"'the‘’dTd'' st“ by'raisinfthj 
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The plaintiff by his adoption succeeded to Bhau Khopkar’s property, ’1887 

and can question any alienation made by his adoptive mother other than March 23. 

for necessary purposes. The widow has only a restricted power of — 

alienation over immoveable property, and the purchaser, or alienee from Appel- 

her, IS bound to ascertain whether a proposed alienation is necessary. LATE 

The third defendant (Bahiru) advanced the money to her without anv Oivn 
inquiry. 

Shantararn Narayan, for the respondents.—The question for decision 
is whether the plaintiff can impeach the validity of a mortgage made long 
before he was adopted. At the time the mortgage was made he was not 
adopted, and the mortgagee entered bona fide into the transaction. This 
is a collusive attempt by Radhabai and the plaintiff to defeat the mjrbgage. 

The title of a person adopted by a widow does not relate back to the death 
of her husband, and the plaintiff, therefore, cannot imoeach the alienation 
made prior to his Adoption—Lakshmana Baa v. Lakskmi Ammai (l). The 
plaintiff did not raise an issue as to the validity of the loan in the Court 
below, and he cannot now raise it in appeal. If he bad raised it, the onus 
of proving it would have lain upon us. All the money borrowed|by Radhabai 
has been borrowed either bo pay costs of the redemption suits, or for the 
funeral expenses of her husband, or for her own mainteuance. and all these 
were proper purposes. It [612] has been found by the lower Court that 
the whole of the consideration for the mortgage was paid by Bahiru. All 
the debt was incurred by the widow, in order to save the property from 
being lost: see West and Biihler’s Hindu Law. p. 367. It has nob been 
suggested that Bahiru has acted with any impropriety, or otherwise than 
in good faith. 

JUDGMENT. 

4 

Birdwood, J.—Assuming that the Subordinate Judge has rightly 
found on the evidence that the 6rjt defendant, Radhabai. widow of Bhau 
Khopkar, borrowed from the third defendant. Baliiru, the full sum of 
Rs, 0,999, set forth as the consideration of the mortgage-deed Ex No 87 
executed in Bahiru’s favour by Radhabai and the secon.l defendant’ 

Govindrav. on the lOih August, 1876. we are vet unable do hold with him 
that! the whole of cnab debt is binding on the plaintiff, Lakshman who 
was adopted ny Radhabai in 1881 (her husband having died in 1371) so 
as bo be a charge on the mortgaged property belonging to Bhau KnopUr 
to which Lakshman became entitled upon his adoption The Subor’ 
dinaba Judge remarks that there “can be no doubt whatsoever of the 
bona tides of the alienation in this case;” bub he has nob discussed the 
question of the necessity of the alienation at all, though the cases bearing- 
upon it were appareotly cited to him ; and. after considering that question in 
appeal, we find that there is no evidence to prove the necessity for a lar^e 
portion of the debt or that Bahiru believed, af^er making reasonible 
enquiry, that the whole of the debt was required for naoessarv expeiisis 
A review of the authorities shows that it was incumbent on Bahiru when 
lending the money, to make such enquiry. That would certainlv have 
been so. if. m August. 1876. there had been any members of Bhau Khopkar's 
family whether adults or minors, who would have been affected bv the 
alienation, though Baliiru would not have been bound to see bo the 
application of the money. See Gane Bhive Parab v. Kane Bhive (2) 
a nd the cases there cited. Sea also Dalpatsin'j v. Nanabhai (-3). In 

(1)4M. IGO. {2} IB.H.O.R. A.G.J. 1G9, (3) 2^.aR. 30G. 

403 



1887 

MARCH 23. 

Appel¬ 

late 

Civil. 

11 B. 609= 

12 lad. Jar. 

30. 


11 Bom 613 


INDIAN DECISIONS, NEW SERIES 


[Vol. 

special appeal No. 507 of 1863, decided on the 13th October, 1861, 
and referred to in Baje Vyanhatraov. Jayavantrav (1), [613] it was held 
that the adoption by the wife is an adoption to tbe husband’s 

estate and in Eaje Vyankatrao’s case (1), Gibbs, J, accepted as 

applicable to this Presidency the statement of Sir Thomas Strange, *’ that 
an adopted son is in the same position as a posthumous son, and that hie 
inheritance dates from the death of the adopted father”—iJaye VyankatrcK 
V. Jayavantvav (1) ; 1 Strange, 101 ; and 2 Strange, 127. If that be so, 
there would be a necessity for inquiry, whenever money was advanced to a 
widow who might at some future time make a valid adoption to her deceased 
husband, whether at the time of the advance there were any reversionary 
heirs in’existence or not. The case of Banee Kishenmunee v. Basak 
Oodwunt Sing (2) was referred bo more than once by the Judges of the 
Calcutta Sadar Divani Adalat who decided Bamundoss Mookerm v. 
Mussamut Tarinee (3). “The point in that suit,” they said, was, whether a 
retrospective right could be claimed by a son after be had been adopted, so 
as to bar a sale made by his adoptive mother previous to his adoption, to 
the injury of the rights, at that time contingent and eventual, but which 
actuallv accrued to him upon his adoption. In that case, the son, when 
adopted, became the undoubted heir; and it was of course tbe correct 
doctrine that no sale made by a widow, who possesses only a very restricted 
life interest in the estate, could have been good against any ultimate heir, 
whether an adonted son or otherwise, unless made under circumstances oi 
strict necessity.” The objections to an unnecessary sale would, of 
apply also to an unnecessary mortgage. The Privy Oouneil ^ 

in the principles laid down by the Judges o the Sadar Divani ^a>at. s 

held accordingly, in Natkaji Krtsknaji v. EanJagon 

son has the right to set aside a gift of aucestral immoveable P^operby made 

by his adoptive father's widow previous to his adoption. Agai • 

Collector of [614] Madura v. Mootoo Bamahnga (6). the Privy 

observed that “ the rights of an adopted son ^>^0 gbe 

authorised alienation by tbe widow '^^iobprecedes the 

makes ” And in a more recent case, the Madras High Court deauee . 

from the principles laid down in the leading case of Bamundoss Mook } 

y.MussaLt Tarinee (7). the proposition that. 

death of her husband and the exercise o the power ^ adopt the w 

estate is neither greater nor less than it would power, 

newer or died without making an adoption. She the same p 

“r-reard wS 

r “ tv- r 

cases GobMo Nath Boy .. Bam w ‘-O 


(3) 

(6) i2‘MTi.A. 397 (443). 
9) 24 W.R.C.R. 183. 


(7) 7 M. I. A. 169. 
(10) 2 0. 295. 
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Acharj Ckowdhry (1) was relied on. But, in that ease, the power to adopt 
was exeroised by a widow after the death of her own son, who died 
childless after his father’s death. That son, therefore, and not his father, 
was the last full owner of the estate, and the son’s widow, and not his 
mother, succeeded at the son s death, as his heir, to her widow’s estate. 
It was held that the adoption by the mother was void, as the power to 
adopt was incapable of execution ; and the decree of the Sadar Divani 
Court, affirming the title of the adopted son to the ancestral estate, was 
reversed. An adopted son, in such a case, would clearly not be entitled 
to challenge any alienation ot ancestral property. Mussamut Bhoobun 
[615] Moyee Delia '$ case (1) was held to govern the decision in Gobindo 
Nath Roy v. Ram Kanay (2). where an alienation for value was uphold. 
The alienation was made by a Hindu widow after the death of an adopted 
son, and before the adoption by her of a second son. When it was made, 
the widow had become the heir of her first adopted son ; and, in 
accordance with the principlo enunciated in Mussamat Bhoobun Moyee 
Delia's case (1), it was held that the subsequent adoption of another son 
by the widow could not divest the alienee of his rights under the alienation 
made before the adoption. 

Now, no doubt, in Gobindo Nath's case the alienation was made by a 
woman having only a restricted estate, for “ the estate taken by a mother 
succeeding to her son is said to be like that taken by a widow from her 
husband”—West and Biihler’s Hindu Law (3rd ed.), p. 110. See, also. 
Narsapa v. Sakharam(S) and Tuljaram v. Mathuradasii) ; but as the second' 
son was adopted to the widow’s deceased husband, whereas the alienation 
had been made by her as heir of her first son, to whom the ancestral estate 
had passed, it is clear tl>at the second son, not being the heir of the first son, 
had no right to object to the alienation. Gobindo Nath Roy's case (2) was 
stated to be “ exactly in point ” in the later Calcutta case. Rally Prosonno 
Ghose V. Gocool Ghundre Mitter (5). and an illustration of the “ordinary 
rule ” referred to in Mussamut Bhoobun Moyee Delia v. Ram Kiskore Achraj 
Choicdhry (1). “ that in no case the ‘ estate of the heir of a deceased‘person’ 
vested in possession can be defeated and divestsd ’ in favour of a subsequent 
adopted son, unless the adoption is effected by the direct agency of the 
former or with his or her express consent Rally Prosonno Ghose v. Gocool 
Chundre Miner (5). And, accordingly, it was held that the nlaintiff, who 
was adopted in 1876 by a widow, to her husband, who died*in 1855, was 
not entitled to succeed to his adoptive father’s paternal uncle who died in 
1851. on the death of the uncle’s widow, in 1864, inasmuch as the 
property must have vested in some one [616] on the death of the uncle’s 
widow ; and property once vested caaooc by Hindu law be divested 
“ Tuero is no case.” as remarked by Sir Barnes Peacock in Ralidas Das v 
Krishan Chandra Dass (6). ’ in which an estate vested in a male heir by 
inheritance, can be divested by the adoption of a son by a widow after 
her husband’s death but the case of a widow adopting a son after her 
husband’s death, and thereby divesting the estate which she took upon 
the death ot her husband without issue, must be distinguished from the 
Calcutta cases to which we have referred. In the present case, the 
plaintiff was adopted by Ridhabai to her husband, who was the last 
owner of the ancestral property. The plaintiff, therefore, at ouce succeed¬ 
ed to that property upon bis adoption : and. as heir of his adoptive 


(1) 10 M.I.A. 279. (2) 24 W.R.C.R. 183. 

(4)5B 662. (5)2 0.295(307). 

(G) 2 B.L.R. (P.B.) 103. (1U>, and see, also, 2 C. 305. 


(3) 6 B.H.C.R.A.C.J. 216. 
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father, is entitled to object to any alienation made by Eadhabai, on the 
broad principle laid down in The Collector of MasuHpatam v. Cavaly 
Vancata Narrainapah (1). " that the restrictions on a Hindu widow s 
power of alienation are inseparable from her estate, and that their 
existence does not depend on that of heirs capable of taking on her 
death.” And just as the Crown, as decided in that case, has the power 
of protecting its interest by impeaching any unauthorised alienation by a 
widow, if for want of heirs, the right to the property, so far as it has not 
been lawfully disposed of by her, passes to the Crown • so also, and on 
the same grounds, can an adopted son to whom the right to the property 
passes, imneach an unauthorised alienation made by a widow possessing, 
as in the nresent case, only a widow’s restricted power of alienation. 

As to the question of the onus of proving the necessity of an 
alienation in such oases, the Privy Council remarked in Eunoomanpersa^ul 
Panday v, ^d'ussumat Babooe Munraj KoomvereeiQ), that it is one noc 
capable of a general and inflexible answer. The presumption proper 
be made will vary with circumstances, and must be regulated by an 
dependent on them. Thus, where the mortgagee himself, with whom the 

transaction took place, is settingup ^ charge m. his favour made by 0 

whose title to alienate he necessarily knew to be limited and , 

may [617] be reasonably expected to allege and prove facts ^ 

better known to him than to the infant heir, namely, ose 
embody the representations made to him 

estate, and the motives influencing his immediate loan. These 

tions are as applicable, we think, in the present case 

made to the maoager of a family coosistiag of infants. They ha 

applied bvthis Court toacase where the members of 
adult 3 -Ga«e Bhive v. Kane Bhive (3); and authors of the 
Hindu Liw, in discussing the question of the adopted son s Ijabi tV 

alienations, express the opinion that the^time of the 

occupying a place similar CO that of a manager Theonas 

adoption-West and Biihler’s Hindu Law t3rd ®^-^- P;/?;-.. .^^resent 
of proving the necessity for the alienation lies. ^ ^ Qokool 

case, on the defeodant Bahiru. See. also. Raj Lukkee Dabea 

Chunder Chowdhry ii). . f^iirtwing recitals:— 

The mortgage-deed (Ex. No, 87) “"“'^^itVov^ 

(1) that the property was afterwards mortgaged by 

on the22Dd January. 1874 ; (2) that 3 000' (3) that Eadhabai 

Govindrav to Ye^u bin Kashiba Gunjal for Es. 3 OUU ihrexpenses of 

had borrowed money from “tlXd bean “ fbe 

her suit: (4) that, in respectof ’ .. execution of the award), 

arbitration Court,” and an ^.pphca Subordinate Judge of 

No, 1152 of 1876, P^bsenfed to be F.sf Olas^ Suhord 

Poona: that the Yes. bin Kashiba Gnnjal had obtamed 

for the 9tb August, 1876. -ted an application for execution, 

a decree (on his Subordinate Judge; that the 

No 1202 of 1876, to the First C « fnr the 19bh August. 1876 . 

had been attached, and that the sale was t 

and (6) that Es. 1,416-11-8 were due to ^P^^ The delendant 

nlbri^ald her^ mcrtgagL,” Govindrav. therefore, bnrro_wed_B^ 


(1) 8 M.I.A. 629 (553), 

(3)4 B.H.O.R.A.O.J. 169 (172, 173). 


(2) 6 M.I.A. 893 (419) 
(4) 13 M. I. A. 909. 
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from Bahiru to pw off all tho debt?, including that due to Govindrav. 
Now, no recitals in the deed [ 618 } would, of themselves, be evidence of 
the necessity for the morcgage to Bahiru ; see Baj Lukhee Dabea v. 
Gokool Chunder Ghowdhry (l). The recitals in the present case do not 
even allege that the several debts reforrel to were incurred for necessary 
purposes: and there is nothing to show that any enquiry was made by 
Bahiru when he advanced the money. It is, however, established by 
the evidence, or admitted in support of Bahirn’s case, that the property in 
suit was mortgaged by Bbau Khopkar to Ramji Raghunath for Rs. 1.200 
in A D. 1867-68; that, in 1872, Badbabai, who was then a widow, brought 
a suit to redeem the mortgage, and that redemption was decree! on 
paymeob of Rs. 2.030-7-5, with costs of the suit. On the 20th March, 
1874, the sum of Rs. 2,067-7-5 was paid by Yesu bin Kasbiba Gunjal 
into Court, for Radhab.vi, in satisfaction of tbe decree (see Ex. No. 84). 
Yesu seems then to have come into possession of the property, as 
mortgagee, as he was in possession, apparently for about a year, 
before Bahiru obtained possession in 1876 ; and a mortgage-deed 
forRs. 3,000 seems to have been executed in his favour in February, 
1874, by Govindrav. to which deed Radhabai was surety. Govindrav 
says that Rimjibhau,—that Is, apparently, tbe original mortgagee, 
Ramji Raghunath,—was also one oif tbe obligees of this deed. He 
says farther that he satisQed this mortgage and obtained from Radhabai 
a mortgage in his own favour for Rs. 4,000. He describes various 
transactions in which he and Radhabai and others were concerned, 
and says that no part of the money borrowed from Bahiru in 1876, to 
pay off various claims against Radhabai, was applied by him to his own 
purposes. It is impossible, however, on such evidence as there is on tha 
record, to arrive at any satisfactory decision as to the transactions which 
led up to tbe mortgage of the lOth August, 1876. The evidence does not, 
sufficiently explain ali the recitals in the deed. And the recitals do nob 
seem to set forth all the objects for which money was borrowed from 
Bahiru. We adjourned the hearing of the appeal when it first came 
before us. in order that the mortgage-deeda referred to in Ex No. 87 might 
be produced; bub we are informed that they were destroyed with other 
records, when tbe Budbvar Palace at Poona [619] was burnt down On 
such evidence as there is. we find that any sums paid in satisfaction of 
Yesu’s mortgage were paid for necessary expenses. Yesu certainly paid 
Rs. 2,067-7-5 for Ridhabai, to enable her to meet a distinctly necessary 
expense. That was the sum actually paid under the redempbioo decree to 
tbe original mortgagee of Bhau Khopkar. The balance of the consideration 
of Rs. 3,000 for Yesu’s mortgage bond was not improbably due for 
expenses mci lental to the suit. Radhabai admits that funds were supplied 
for this purpose by Govindrav. he having borrowed the money on the 
security of the property ; and he probably obtained the money from Yesu 
(see Ex. No. 5o). Such expenses are always much in excess of the 
taxed costs ; and, though there is no direct evidence on the point it 19 no** 
improbable that, as money was borrowed from Yesu for the redemption of 
the property, it was he also who advanced sums for all incidental expan¬ 
ses as well, and also toat a 1 further advances (if any) in excess of such 
expenses, in respect of which tho property was mortgaged to him were 
also for necesssay expanses. That is an assumption which may rightly be 
under alUhe ci rcumstances of tha case. Tna sum paid in satisiacbion 

(1) 3 B.L.R.P.C. 67 = 13 M.I.A. 209. 
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of Yesu’s mortgage amounted, with interest, to Bs. 3,629 (see Ex. No. 73). 
And that sum is all that we can hold to be a charge on the property, 
there being no satisfactory evidence to warrant our finding that any other 
part of the consideration for Bahiru’s mortgage, as, for instance, the sum 
of about Bs. 1,450 said to'have been paid in satisfaction of Vithal Bam- 
chand Maval’a decree against Govindrav and Badhabai, or any other sum 
was really reg uired or said to be required for any necessary expenses of 
the widow Badhabai. From the evidence of one of the witnesses, indeed, 
it would appear that a great part of Yithal’s money was used by Govind¬ 
rav for other than necessary expenses of the widow (see Ex. No. 77). It 
is unnecessary, therefore, for us to decide whether any part of the con¬ 
sideration for Bahiru’s mortgage in excess of Bs. 3,629 was advanced by 
him or not. 

We reverse the Subordinate Judge’s decree, and direct that the 
mortgage account be taken afresh between the plaintiff and [620] Bahiru, 
on the footing that the principal of tbe mortgage-debt be taken to have 
been Bs. 3,629 only, instead of Bs. 5,999 and that a fresh decree be passed. 

Bach party to pay his and her own costs in the Court below. The 
appellant to have his costs of this appeal. 


11 B. 620 (P.C.)»14 I.A. lll^^SSar. P.G J. 29»11 Ind. Jar. 352. 

PRIVY COUNCIL. 

Present: 

Lord Watson, Lord Fitzgerald, Lord Bobhouse and Sir Peacock. 

[On appeal from the High Court at Bombay.] 

Abdul Hossein Zenail Abadi and another {Defendants) v. 
Charles Agnew Turner {Official Assignee), Plaintiff. 

[3rd, 4th and 30th March, 1887.] 

Comvromi&eby offi,c\al trustee—Insolvent Act 11 and 12 Vic,, C. 21, ss. 

Chargeswitli a view to establish fraud — Practice—Pleading — Aniendmentof pleading 
—Fraud—The fraud charged in the pleading must be proved, and Ttol fraud of a 
different kind—Restriction of power to amend. 

Tbo account of an estate, formerly in cbe hands of a derivative executor who 
became insolvent and died in 1856. having been pending in Court for many years, 
aome of the patties being interested in the original estate and others as ino 
insolvent’s creditors, a compromise was effected, under which a suit, broi^at 
1858 by the official assignee, representing the deceased insolvent, was . 

by the consent of parties in 1875. Part of a sum of money, paid to the credit o? 
the insolvent’s estate in pursuance of the oompromise, was made over, upon tne 
passing of the consent decree, with the knowledge of the assignee, but without 
notice to, or tbe sanction of. the Court, to a person who had assisted m tak ng the 
account. Prom the representatives of the latter he being now deceased, 

successor in office of the assignee claimed repayment. 

In regard to tbe facts that he was neither a party to, nor had “J®"; 

the compromised suit ; that he owed no duty to the Court 

the creditors of the estate ; and that he had taken no unfair advantage ot cn 

Held that there were no grounds upon which this repayment oouM be 
The plaint, as presented, alleged the fraudulent 
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Beld, tha6 the amendment at thest age when it was made was not permissible. 

It is a w^-known rale, that a charge of fraud must be substantially proved as 
laid, and that when one kind of fraud is charged, another kind cannot,on failure 
of proof, be substituted for it. 

C8211 The High Court having decreed the claim on a finding of fraud different 
from either of the above, held, that on this ground alone the judgment might 
have been reversed. 

On the latter point. Montesquieu v. Sandys (1) referred to and followed. 
tR.. 16 C.P.L.R. 133 ; 1 0.0. 63 (67) ; 15 M.O.O.R. 310.] 

Appeal from a decree (96h May, 1885) of the High Court, reversing 
a decree (2Ut September, 1883) of the High Court in original jurisdiction. 

The suit, out of which this appeal arose, was commenced on the 
25th January, 1881, by the ofBeial assignee, representing the estate of 
Aga Mahomed Eahim Sherazi. who died in 1856, to recover from the 
present appellants, as heirs and representatives of Haji Zenail Abadi, who 
died in 1878. Rs. 1,50,000. with interest, on the ground that, having’ been 
unlawfully received by the Haji, it was repayable by bis representatives. 

By the appellate Court below this claim was held good; and by the 
decree, against which this appeal was preferred, the appellants were 
ordered to repay to the official assignee the amount, with interest 
amounting to Rs. 2,80,089. 

The long litigation, to which the transaction at present in dispute was 
a sequel, was as follows:—In 1820 Mahomed Ali Khan died, leaving, as 
executor of his will, Aga Mahomed Shustri, who also died, having appoint¬ 
ed as his executor the above-named Aga Mahomed Rahim Sherazi: see 
Aga Mahomed Eahim's case (2). A suit brought by the heirs of Mahomed 
Ali Khan in the late Supreme Court was revived in 1834, and a decree for 
ao account was made. In 1846 under a decretal order a large amount of 
property in Bombay, including the Mazagon Dockyard, was attached as 
belonging to Aga Mahomed Rahim Sherazi, who became insolvent and 
died in 1856. On the 16th July. 1857. an order of Her Majesty in Council 
directed that the accounts, which purported to have been taken, should be 
gken again, and thereupon much assistance was given in this matter by 
Haji Zenail Abadi, a friend of the deceased executor, who had promoted 
the appeal, and acted after his death as guardian of his children 

The official assignee. Mr. O. W. Ketterer, filed in 1858 a [622] 
supplemental suit, on which were made further orders, relating to the 
accounts, the taking of which proceeded so slowly that in the year 1866 
less than a twenty-fifth part of accounts, or only 4 items out of 103 had 
beep investigated. The position of matters in 1870 was that the heirs of 
Mahomed Ah Khan had not received their inheritance, viz., the Mazagon 
property and the accumulations of rent, then in the hands of the official 
assignee as receiver; and neither the creditors of Mahomed Rahim 
Sherazi nor his amily entit ed next after them, were receiving anything 
In 1870, when Mr H. Gamble was assignee, a settlement supported by the 
mfiuence of Sir Salar Jung of Hyderabad, a relation of the Sherazi family 
was proposed ; whereby the assignee was to receive Rs. 65,000 in dischareo 
« creditors, and Rs. 10.000 for his commission • alL 

Rs l.oO.OOO was bo be paid to Haji Zenail Abadi. and any surplus 
be for the benefit of the family of Mahomed Rahim Sherazi. ^ ^ ^ 

This agreement, however, in consequence of other claims coming up 
was prevented from being carried into effect. In 1871. Ali Akbar, a creditor 
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of the estate of the insolveDt, sued for an injunction restraining the official 
assignee from carrying it out. A similar suit was brought by a member of 
the Shustri family, Abdul Latif. AU Akbar was admitted as a creditor ; 
the effect being that the estate, witli the addition of the above-mantioned 
sum, would no longer have met the creditors’ demands. 

Tn 1875, negotiations were renewed, .and a compromise was arranged 
on tbe basis of the terms of 1870, the claimants under Mahomed Ali 
Khan Shustri agreeing to pay to one Mahomed Takki Khan, who claimed 
to intervene in the suit of 1858, Ks. 60,000. With this addition to the 
Bs. 2,25,000, before agreed to be paid, terms again were settled. The 
result was that a consent decree was made on the 12th July, 1875, in the 
suit of 1858, whereby it was, in effect, ordered that out of the sum in Court 
to the credit of the suit of 1858, then consistiog of Bs. 3,81,126, or there¬ 
abouts, th^re should be naid to the official assignee, tbe plaintilf in the suit, 
or his solicitor, tbe sum of B'S. 75,000 (of which Mr. Gamble, the official 
assignee, should be [623] allowed to retaiu for his own use the sum of 
Bs. 10,000) and all his costs. The balance of the fund after those pay¬ 
ments to be made over, as also the Mazagon property to be transferred, 
to the defendant Abdul Latif Khan Sbustri; and tbe plaintiff's claim to be 
dismissed. 

This fund was accordingly made over to the solicitors, Messrs. Keir, 
Prescot, and 'Winter, for tue plaintiff, and they paid, on the 28bh August, 
1875, Bs. 1,60,000 to Haji Zenail Abadin. 

Tile sanction of the Insolvent Court was not applied for, and no men¬ 
tion of any payment to Zenail Abadin or of any payment other than the 
Bs. 65,000 and Bs. 10,000 paid co the official assignee, was made to the 
Court when the consent decree was obtained. 

Out of the sum of Bs. 65,000 received by the official assignee on 
behalf of the creditors he paid a dividend at the rate of 50 per cent, to 
those of tbe creditors then claiming in the insolvency who succeeded lo 


making good their claims. 

In 1877 Mr. Gamble died, and in August of that year the respondent 
was apnointed official assignee, in which capacity he received and dis¬ 
tributed Rs. 27,000. the balance of the Rs. 65,000 remaining. 

In July, 1880, the respondent became aware of the payment o 
Bs. 1.50,000 to Zenail Abadi, and thereupon requested his representatives 
to repay the sum to him. This not being done, he instituted 
suit against the appellants, and other formal defendants, on the 
January, 1881, claiming Bs. 1,50.000 and interest at 9 per cent, iu 
defence mainly was that the payment to Zenail t*ad been made UQ 
legal compromise known to the official assignee in 1875. 
plaintiff at first alleged was that tbe payment of tne money to Zenail 
was fraudulently concealed from the official assignee. wards by an 

amendment made on the 31st July. 1883. after the 
heard, the claim was based an the payment having been one to 
which the official assignee had nob effnctively consented, even if he 
aware of its being made, ‘’and that he had 

same, and such consent l 624] could not e in mg ‘ [jad 

the ground ultimately taken up being, m rie , •-_«» holding iii 

acted in relation to the suit of 1858 as agent for the assignee, holding 

consequence a fiduciary position towards him a the estate without 

could not equitably derive any personal benefit from the estate wic 
payment in full of the creditors. 
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Th 3 Judge of the original Court, Soott, J., stated his opinion that the 
Insolvent Court, had it boon infornQed of the proposed payment of 
Rs. 1,50,000 to Zenail Abadi, would have ordered distribution of the whole 
fund, giving the residue only to the Sbirazi family after payment of the 
creditors in full. But the question in reference to the compromise could not 
be determined upon that consideration alone. Compromises required that 
persons in a fiduciary relation to their principals should make full 
disclosure of every material fact that might affect the interests of the 
latter: and that they should not derive, by making them when they 
were in a fiduciary relation, any personal profit —Brooke v. Lord 
Mostyn{l) and, in lx\d\e.,Bihee Solomon v. Ahdool Azeez (2)—hub to set 
aside a compromise on the ground that such disclosure had not been 
made, or that such profit bad been made, required that the fiduciary 
relation should be shown to exist ; and here^it had not been established 
by the evidence. And unless grounds, goo'd in equity, were found, the 

parties could not be released from an agreement made to avoid the expense 

and delay of a long inquiry in the Courts of law. Zenail was in no 
fiduciary relation towards the creditors, or the assignee ; he was no party 
to the suit ; and no duty was imposed upon him bo inform the Court of 
the agreement by which he was to benefit, nor was be precluded from 
deriving benefit. The duty of informing the Court was upon the official 
assignee, but there was nobbing to show that Zenail acted in collusion 
with him, or took any undue advantage of him. Prom the time when the 

suit was revived down to the date of the final settlement in 1875, Zonuil 

was acting as much in the interests of the Shirazi family as in the interests 
of the creditors : and neither before nor after 1870 was invested with any 
fiduciary character as regards the creditors. [62S] In and after 1870 the 
parties were separately represented,s'their diverse interests appearing in a 
clear light. 

The conclusion of the judgment was as follows :_ 

“ To sum UP, I do not think it is proved (1) that Zenail held any 
confidential position towards the official assignee. He assisted in the 
suit, hut that was In his own interest. Nor do I (2) think that he was 
guilty of any improper concealment. It was not his duty to inform the 
Court. Ho had no locus standi in the eyes of the Court. 

“ He may have gob, and I think he did get, more than his share 
He may also have appropriated to himself what was intended for those 
be represented. 

In the first case a suit might have been brought within three years 
of the knowledge of thooffioial assignee, but that knowledge began in 187.5, 
and the suit is now barred, there being no fraud on the part of Zenail by 
the Statute of Limitation. 

In the .second case it was for the Shirazi family bo take steps. The 
parties to the present suit are not in anv way interested 

“Before concluding. I should like'to sav one word in favour of 
Mr. Gamble. His answer was. when he was told of the Ih lakh, that it did 
not matter, as the claims of the creditors were covered by bis paymeot 
They were tolerably covered. ^ 

“ Mr. Gamble admitted a claim of Rs. 55,000 in 1875, bub of the 
other claims in the schedule the only good ones were one for Rs 800 
and another which was finally settled for Rs. 5,000. 


(1) a De Gex. J. and 8.373; 33 Beav. 453; 34L.J. Ch 65 
12) 6 0. 687 1700). “ 
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Thus the sum he agreed to receive covered the principal of the 
claims he had to meet. 

He held erroneously, I think, that in no case could claim be entitled 
to interest. 

" The claim which is behind the present suit had not then been 
brought forward. I think Mr. Gamble was justified, in cbe case of an 
insolvency twenty-five years old,in judging of the liabilities as they were 
to be found in the schedule. Then, farther, he knew how impossible it 
was to hope for any conclusion of the suit in the ordinary course of law. 
That being the case, although [626] he was blameworthy in not stating 
all the material facts to the Court, still be may have honestly thought the 
course adopted a fair and just one to all parties concerned. 

“ In conclusion, I would state my satisfaction that the facts have 
obliged me to decide on the bMti po$sidentes principle. It would have 
been impossible to put the parties back in their original position. Zenail 
is dead. His money is dispersed. For eight years this sum has been 
dealt with as rightfully received. Moreover, the creditor who has put 
the present official assignee in motion has been most dilatory. His claim 
accrued in 1867. He proved it in 1878. He was aware, in 1875, of the 
payment he alleges to be fraudulent. He only informed the official 
assignee of it in 1880. No claim has been advanced by any other 
creditor. 

" Suit dismissed, but I think the question was one of such doubt as 
to justify the official assignee in bringing the suit." 

This was reversed by the High Court in ics appellate jurisdiction 
(Sir C. Sargent, C.J., and Pinbey, J.). After a statement of the facts 
(as they were afterwards set forth in their Lordships’ judgment on this 
appeal), the High Court proceeded thus : — 

“ The learned Judge in the Division Court held that Zenail Abadi’s 
conduct at no time invested him with a fiduciary character (more especi¬ 
ally not so after 1870) either towards Mr. Gamble or the creditors, being, 
as bo held, an outsider, and not a party to the suit, and that he was 
entitled to make any terms he could with Abdul L itif without tho consent 
of the Court, and accordingly dismissed the plaint. 

“ Now it is nob in dispute that the suit, which was originally insti¬ 
tuted in 1858 in the name of Mr. Kecterer. the then official assignee of the 
Insolvent Court, originated with Zenail; that he sat Mr. Kebberer m 
motion by giving him an indemnity for bis costs; and. according bo the 
evidence of Pandurang. chief clerk bo Messrs- Acland, PrenbiSj^and Bishop, 
br.iughbthe suit to that firm. It further appears, from Zaaail s own 
affidavit of 20bh March, 1861, that his connection with the suit was as the 
agent of the Sbirazi family, whilst admibbing that he had a persond 
interest in it as a means of recouping himself the advances alleged by him 
to have been made to Messrs. Acland. [ 627 ] Prentis and Bishop bo pro¬ 
secute the appeal to the Privy Council. Lastly the bill of costs of 
Messrs. Acland. Prenbis. and Bishop, who throughout the suit acted as 
solicitors for the several official assignees who succeeded one another as 
plaintiffs on the record, as well as the evidence of Mr. Prentis, who 
managed the suit, shows that the prosecution of the suit was left almost 
entirely by the official assignees to Zenail, and that he was ^ 

III solicitors as the agent of the official assignees, upon whose '“^ructions 
they were entitled to act. and in fact did so up bo 1870. after which period 
nothing further was dona in the suit beyond carrying oat the compromise. 
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The fact that the acoouDts were in Persian, and required special know* 
ledge, necessarily threw the active conduct of the suit into Zenail’s hands, 
so much so that we find Mr. Frentis saying that Zenail was regarded as 
the real plaintiff by the defendants. 

“Under these circumstances it can scarcely, we think, be doubted 
that Zenail occupied a fiduciary position towards Mr. Gamble, even if he 
cannot be regarded strictly as his agent, as he would appear to have been 
Mr. Gamble’s solicitors, a position which demanded from him perfect good 
faith in the conduct of the suit, including the compromise of it, and entirely 
prohibited his deriving any advantage from it for the Sbiraisi family, as 
distinct from the creditors behind the back of Mr. Gamble. As, however, 
it was not disputed that, after Mr. Prescot gave his evidence, it must be 
taken as a fact in the case that whatever may have been the extent of 
Mr. Gamble’s knowledge in 1870, in 1875 Mr.Gamble was acquainted with 
the intention that Zenail should receive Rs. 1,50,000 from the Sbustri 
family, and that he assented to it. the transactions, so far as the question 
turns upon the fiduciary relationship between Mr. Gamble himself and 
Zenail, can only be impeached on the ground that Mr. Gamble’s consent 
was obtained under circumstances amounting to fraud. 

“ The question for decision, however, does not, in our opinion, rest 
exclusively on the fiduciary relationship between Mr. Gamble and Zenail, 
but also on the larger principle that an insolvent, (and such was 
virtually the case here, Zenail having, on [628] bis own admission, 
acted as agent for the insolvent family, although, possibly with the view to 
his own interests) who has set the otBcial assignee in motion with a view 
to enforcing a claim against a debtor to the insolvent estate, and has 
taken an active part in the prosecution and compromise of the suit 
instituted for the above purpose in the name of the official assignee 
cannot derive any beneht from such suit, except on the condition of acting 
in perfect good faith to the creditors. His deriving any benefit from the 
suit except on that condition would, in our opinion, be a fraud on the 
creditors and on the Act itself, and a Court of Equity would properly 
regard him as holding any such benefit as a trustee for the insolvent 
estate." 

-After going through the evidence, the judgment concluded thus :— 

“ Upon the whole we are forced to the conclusion that the transaction 
by which Zenail obtained Rs. 1.50.000 was not only the result of 
pressure fraudulently brought to bear on Mr. Gamble, but that it vras a 
fraud on the creditors, of which the Shirazi family whom Zenail represent¬ 
ed in the transaction cannot take advantage; and lastly, that the case 
attempted to be made for the defendants, that Mr. Gamble was obliged 
to accepo the Rs. 05,000 for the creditors or nothing, as the Shu.stri family 
would nob give him any more, is not established by the evidence; such 
being the case, it follows that the Rs. 1.50.000 so paid to Zenail in 
his character of the representative of the Shirazi family out of the 
Rs. 2.25,000 at which the claim of that family in the suit had been in our 
opinion unconditionally compromised ought to be restored to the official 
assignee for distribution under the Insolvent Act. Mr. Turner, who, as 
official assignee, now represents the body of creditors, says he never heard 
of tbe^ payment of the Rs. 1,50,000 bo Zenail until 1880: and even 
Nabi Khan himself, although bo may have had a suspicion that Zenail 
had been paid something on the occasion of the compronfiise, acauired no 
knowledge which he could act upon until he obtained a copy of the receipt 
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given by Zenail to'Prescot and Winber for the Bs. 1,50,000 from a olerk 
in their office in 1878, before be left Bombay for Europe. 

[629] “ The suit was filed in January, 1881, and the claim is, there¬ 
fore, clearly not barred. We must, therefore, order that the Bs. 1,50,000 
with interest at 9 percent, (che money having been obtained by fraud), be 
paid to the plaintiff by the defendants in tbeir character of representatives 
of the deceased Zenaii. 

*' Defendants to pay plaintiff his costs of the suit.” 

On this appeal, 

Sir Horace Davey, Q. C., and Mr. J. Rigby, J. C., (with them 
Mr. J. D. Davenport and Mr. Jardine) appeared for the appellants, 

Mr. J. Graham, Q. C., and Mr. Phipson Beale appeared for the 
respondent. 

For the appellant it was argued that the finding of the first Court, 
that no fiduciary relation existed on the part of Zenaii Abadi towards the 
assignee, or the creditors, was correct. In this respect there was error 
in the judgment of the appellate Court. Both the Courts below 
had rightly found that the assignee had assented to the payment 
being made to Zenaii; and, on examination of the position of the former, 
it would appear that, so far as the transaction was the result of a com¬ 
promise to which he was a party, as plaintiff in the suit, and to which be 
was a party obtaining payment in part of the creditors’ claims, be could 
not have objected to it without upsetting the compromise altogether. 
This view of the case, if correct, rendered the position of the present 
plaintiff untenable. He was approving and reprobating parts of the 
same transaction, «w„the compromise, under which the consent decree 

had been made. 

It was further argued that the receipt of the money by Zenaii was 
now sought to be impugned without its having been shown that any rule 
of equibv had been infringed. Zenaii had made and it was not denied 
that he had made, the best bargain that he could for hinoself. and this was 
what the first Court referred to as his having, perhaps, got more than bis 
share • meaning that this sum was perhaps large relatively to the amount 
divTae-i^lng the creditors. Bat even as to this the value of ZenaTs 
services might well he considered. And, whatever the opinion as to this 
[030] part of the case might be, it could not be affirmed that his acts 
of omisLns amounted to fraud, either actual or eonstruotive. It was 
"mrssrble to make out that Zenaii had participated in the assignee s 
bmaoh of duty, if any breach of duty had occurred. Nor could i be held 
arthe High Court appeared to have bald, that because Zeua.l had set 
tL aLivnfe in motion with a view to enforcing the claims of the Shiras. 
f»milv and had taken part in the proceedings, tnerefore he, Zenaii, could 
fam y, Uanofie fnr himself nor otherwise than as a trustee for 

pot derive '‘■'y evTence of “ pressure fraudulently brought 

o"bea'700,1 Mr. Gamble,” nor of any colluding with him, nor of any 

to beai ground for inferring undue influence 

oJ fr‘aud on his part. The reasons on which the appellate Court founded 
its judgment, therefore, failed. 

The --ament wp also made fng in X:" 

‘t^lgrefwr\7:slt‘ed Tthe pavement, at first alleged that his 
predecessor was not cognizant of the transaction. 
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This would have been a dieferenb and a stronger case had it been 1887 
mamfcamable, The charge, however, of fraud, evao when amended, could Mahoh 30* 
not, upon the facts, be maintained. __ 

Eeference was made to Le^.ming v. Lady Murray (1), as illustrating PRIVY 
me preset case by showing the general power to compromise under the COUNCIL 

iiOglish Bankruptcy Act of 1869 Also to 11 and 12 Vic 0 21 ss 28 - 

and 29. ..... n b. 820 

The argument principally urged by Mr. J. Graham, Q. 0., and 
Mr. W. Phtpson Beale for the respondent, was that the sum made over to 
Zenail. without due authority, still belonged to the estate of the insolvents ; ® 
the assignee’s nob having obtained the sanction of the Court being a mosi 28 = 11 

material circumstance from their point of view. They insisted, moreover 
on a review of the evidence, that Zenail was in a fiduciary relation to the 
assignee, who again represented the creditors. To Zenail was left the 
whole conduct of the suit by the assignee, and Zenail’s position was 
such that he was incapable of baking for himself [631] any part 
of the funds that were pub to the credit of the suit of 1858, 
without ftficouDtiog for it. so long as any of the creditors remained 
unpaid. It was incompelent bo the assignee to give up claims wibhoufi 
the sanction of the Court whilst creditors who were not paid in full 
remained ; and the unpaid creditors were not bound bv his agraamenb so 
to do. It was his duty to protect them. Accordingly, it was incompetent 
to the assignee to assent bo a transaction like the present ; and, besides 
the fact that the real terras of the compromise, including the pavmenb bo 
Zenail, were nob made known bo the Court when the oousent decree was 
passed, was au iudication of fraud. 

Reference was made to Buddy’s trustee v. Peard (2\ where a solicitor 
for the trustee of a bankrupt was not allowed to hold, as against the 
trustee, an advantage obtained in a purchase effected bv him upon know¬ 
ledge gained while acting as solicitor for the bankrupt. 

As to the position with reference to the ludiao Insolvent Act see 
9. 89 of the Act 11 and 12 Vic., C. 21. and Tamer v. Trelawny (3). 

Counsel for the appellauts were not called upon to reply. 

JUDGMENT. 


Their Lordships’ judgment was delivered by 

Sir B. Peacock. The suit in which the judgment under appeal 
was pronounced, was msbituted in the year 1881 in the High Court of 
Bombay. Original Civd Juriadiction. by the present restndanC a 
assignee of fcne estate and effects of Mahomed Rahim Shirazi. an insolvent 
against the heirs and legal representatives of Haji Zenail to recover’ 
with interest a lakh and a half of rupees, received by him under a com¬ 
promise made m 187o. 

The facts of the case, prior to the negotiations in 1870 mav be 
^loi^ly stated almost m the words of the judgment of the appellate 

The suit arose outoflitigatiou, dating as far back as 1834, between 
two Persian families, who, for convenieuco sake, may be described 
the Shustri and ^irazi families. A merchant of [632] the Shustri family 
Mahomed All Khan, who died m Bombay about 1320. left a relation ag’ 
executor of bis estate who again appoiobed in bis stead Mahomed Rahim 
Sbirazi. A suit w hich had been brought by the Shustri family against 


(l) L.R. 13 Cb. Div. 123. 


(-2) L.R. 33Ch. Div. 500. 
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the original executor for an account was revived in 1834 against Mahom¬ 
ed. Rahim Shirazi, and, in 1846, the Master Sin Equity, hy his report, 
found Mahomed Rahim Shirazi liable to tbe estate for over eleven lakhs. 
This report was confirmed by the Supreme Court, and a decree oassed on 
the 17th September 1847, directing Mahomed Rahim Shirazi to pay the 
said amount. On appeal, however, to the Privy Council, in 1847, the 
accounts were ordered to be retaken. In the meantime, the decree had 
been executed against Shirazi, who had, in consequence, become insolvent, 
and filed his schedule. On leaving Bombay, which he was allowed to do 
after suffering imprisonment, he appointed the before-mentioned Zenail, 
a merchant of Bombay, as his representative, with a power of attorney, 
which, after his death in Persia in 1856, was renewed by his children. 

The power of attorney by the children was dated 23rd December, 
1857, and authorized Zenail to recover, bold, take care of, and guard 
all the property to which they were entitled, and to appoint any other 
person as attorney. 

In 1858, Zenail, in his representative character, urged the then 
official assignee, Oswald William Ketterer, to file a suit against the 
representatives of the Shustri family to have the accounts retaken in 
accordance with the direction of tbe Privy Council, and by a aeoreo 
made on tbe 24th February, 1859, the suit was referred to the Master 
in Equity for the purpose of taking the accounts. 

It may be mentioned that in the schedule filed by Shirazi, the 
insolvent, Mirza Mahomed Shustri and Bibi Mariam Begurn were 
inserted as creditors or claimants for Rs. 11,74,459 (the amount decreed 
against him in the suit of 1834), with the following remark Disputed. 
Amount due under a decree of the Supreme Court in a cause in the 
Eauityside. wherein the detaining creditors were complainants, and the 
inLlvent was defendant, as executor of the last will and testament of 
Aga Mahomed [633] Ally Khan, deceased, whereby it is <^dered that 
the said insolvent do nay into the hands of the Accountant-General the 
<5nrn of Rs. 11.74,459-0-65 teas, being the balance reported by tbe 
Master in manner and at the periods following, that is to say. the suin 
of Rs i 00 000, part of such balance, on the Ist day of January now next 
:Luing the date hereof, and the like sum of Rs. 1,00 000 on ^be first day 
of each and everv succeeding month until tbe sum of Rs. 6,00.0W shall 
have beea so paid by the said insolvent to the said Accountant-General 
and that tbe said insolvent do pay the further sum of Bs. 1.00,000 
fothe said Accountant-General on the 1st day of October next en8um„ 
he date hemof and the like sum on the 1st day of each and every 
Sen succeeding month, until the sum of eleven lakhs 
have been so paid into Court, and the said sum of Es. 7M59 0 bS 

Xb^rAdte -t: ve'ar^S" otre 16tbZ « 

: j'ti;r:r.£sj=s 5 

which was finally arranged m 1875. 
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^ Speaking of the negotiations in 1870. the apneliate Court say* 
iUe result of those negotiations ^va8 a compromise, by which the 
defendants m the suit {i.e., the Shustris) were to pay. in settlement of all 
claims whatsoever of the Shirazi family, out of the fund in Court, the 

of sum the official assignee was to be paid, 
and the balance was to go to the family of Aga Mahomed Rahim (i.e . 
bhirazi). and all the other property in litigation handed over and 
conveyed to the Shustri family. Mr. Keir. the then solicitor of the 
Shustiu family, subsequently agreed with Mr. Gamble, who was then 
the official assignee of Shirazi, that be should receive Rs. 65 000 in 
discharge of his claims, and Rs. 10.000 in lieu of his commission. This 
compromise, however, was not carried out.” 

[634] It appears from the 9th paragraph of the plaint that, at the 
time of the compromise, there were in the hands of the Accountant- 
General of the Court, standing to the credit of tho suit of 1834, 
Government promissory notes and cash of the value of about 4 lakhs of 
rupees, and in the bands of Mr. Gamble, the then assignee, who was also 
mceiver in the suit, a valuable property in Bombay, known as the Mazagon 
Dockyard, also valued at about 4 lakhs. 

To this property there were in 1870. and also at the time of the 
compromise in 1875, three distinct claims depending on the result of the 

suit. First, there was Abdul Latif, who represented the original plaintiff 

in the suit of 1834. and who had originally obtained a decree for upwards 

of 11 lakhs of rupees. Secondly, there was Mr. Gamble, the assignee of 

Shirazi, who had inserted io bis schedule as a disputed item (11 lakhs 

odd) decreed against him ; and, third, there was Zenail, who represented 

the family of Shirazi under the power of attornoy which he held from 

t^hem, aod against whom ho probably bad a claim for money advanced 

by him to carry on rhe litigation, but which was a matter entirely between 

him and the family of Shirazi. in which the assignee or the creditors had 
DO coocern. 

“At tho close of 1874 (as found by the Court of Appeal) negotiations 
wero revived by Mr. Prescot a member of the firm of Keir, Prescob. 
and Winter, who had succeeded to tho management of the case of Abdul 
Latif Shustri on Mr. Kelt’s departure for England. These negotiations 
led to the original compromise of 1870 being carried into effect in 1875 

5 “*"^ M and 

Rs. 10,000 for Mr. Gambles commission) wore paid to Mr. Gamble the 

suit was dismissed, and the balance of Rs. 1.50.000 was paid to Zenail 
Abadio as representing tne Shirazi family.” 

In the judgment under appeal the High Court say • — 

The present suit is now brought by the official Assignee of the insol¬ 
vent estate oj the late Aga Mahomed Rahim Shirazi to recover the above 
sum of Rs LoO.OOO from the representatives of the late Zenail Abadin 

charging that the same forms part of the estate of the insolvent on th« 
following grounds:— ’ ” 

Zenail compromised tbe suit as the agent and cod- 
hdent al ady.sei- o the oHio.al assignee; and, second, that the payment to 
.iena. was fraudulently concealed by Zenail and his sons from this Surt 
and also from Mr. Gamble before and after the passing of the consent 
decree; but that, oven if Mr. Gamble was aware ol the Ks. 1,50.000 b^ng 
paid to Zenail, the said payment was a fraud upon this Court and the 
creditors wbieh Mr, Gamble had no power to consent to, and such con! 
sent could not be binding on his successor ” 
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The tenth to the fifteenth articles of the plaint as it originally stood 
were as follow; — 

Tenth. In the year 1875 an arrangement was made for the compromise 
of the said suit, i.e., the suit of 1858, the said Haji Zenail Abadin and 
his son, the defendant Abdul Hoosein, acting in the negotiations which 
resulted in such compromise as the agents or confidential advisers of the 
plaintiff in the said suit. 

Eleventh. By a consent decree made in the said suit on the 12bh 
‘ July, 1876, copy whereof is hereto annexed and marked 0, it was ordered 
* that the said Accountant-General should, out of the said Govern ment promis¬ 
sory notes and moneys in his hands, pay to the plaintiff in the said suit 
the sum of ruoees seventy-five thousand and the cause of the said suit, arid 
should make over and pay to the solicitors of the defendant in the said 
suit the balance of the said Government promissory notes and moneys, and 
that the plaintiff in the said suit, who was also the receiver appointed there¬ 
in. should assign the said immoveable pronerty to the defendant therein. 

Twelfth. In pursuance of the said decree the said sum of rupees 
seventy-five thousand was paid to the plaintiff in the said aiiit. 

Thirteenth. The plaintiff has lately been informed and believes that 
before the passinB of the said consent decree it had been agreed 
the defendant in the said suit and the l636] said Haji /ienail that the 
amount for which this suit should bo comoromised was the sum of rupees 
two lakhs and twenty hve thousand, and not rupees 
only, and that out of the said Government promissory notes “■“'3 
the said sum of rupees two lakhs and twenty-five 

in full settlement of the claims of the estate of the said S^'raei m the 

said suit, but that rupees seventy-five thousand ^ 

sum of rupees two lakhs and twenty-five thousand should P^'d to the 

plaintiff in the said suit, and the rupees ona I'^kh and htty thousand, the 

k f thfl Clfteh August 1875 Messrs. Presoot and Winter, the solicitors 
for‘’rL SefeodLt;^f the Lid suit, paid to the said Haji Zenail the sum o 

— t 0Lnd p.d to - « - S t 

of ruLes one lakh and fifty thousand, and applied the same 
fof their own pLrpoms. A reoei^pt for the ““ fitt 

that the said receipt ^„„3xed and marked D. is a 

rocmn:L‘'LSrthrpirtiff ifrrmtd and'houeves, is a eorreet 

KfteLl.th!'^ ¥he’plaintiff that^^the^f^aet^ toat the ^said^ sum of 

rupees two lakhs and twen g lakh and fifty thousand, 

compromise of the said su, ^goail, was fraudulently 

part thereof, was to ^ p second defend- 

concealed by ^aid Ha,. Zena 1 and h.s ^ 

ants, from tbis Honourable Court 

before the time of and after tbep 6 was 

... .Eis r.S£-;.’.v»...a—. •<"». 
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character, and that he did not conceal from Mr. Gamble the fact of the 
payment to him of the one lakh and fifty thousand rupees. He said it 
was clear that Mr. Gamble was fully aware of all the terms of the com- 
promise, whether of 1870 or 1875. 

It •^«'3ge had. however, after the case had been closed, 

" ®i • ^ amended bv adding the words, 

And the plaintiff further saith that, even if the said Henry Gamble was 
aware of the sum of one lakh and a half being paid to the said Haji Zenail, 
the said payment was a fraud upon the Court, which the said Henry 
Gamble had no power to consent to, and such consent could not be 
binding on his successor.” The learned Judge, therefore, went on to 
consider whether Zenail fraudulently concealed from the Court the fact 
of the payment of the one lakh and fifty-thousand rupees. He said : ” To 
sum up, I do not think it proved that Zenail held any official position 
towards the official assignee. He assisted in the suit, but that was in bis 
own interest. Nor do I think he was guilty of any improper concealment 
It was not his duty to inform the Court. He had no locus standi in the 
eyes of the Court.” 

Their Lordships concur entirely in that opinion. Zenail did not act 
as the agent of. or in a fiduciary relation to. the official assignee either 
at the commencement of the suit of 1858 or in the conduct of it He 
no doubt, gave very valuable assistance, but be was acting, as was well 
known bo the assignee throughout, on behalf of the heirs and representa¬ 
tives of Shirazi, and possibly of himself as having made advances for 
conducting the suit, and not on behalf of the creditors. Certainly there 
was no fiduciary relation between him and the assignee at the time of the 
negotiations for the compromise of 1875 or at the time of the application 
for the consent decree. He was not Dommus litis, nor in any wav 
connected with the Court; he owed no duty to the Court, and he was 
under no oDligation to the creditors. Nor is it likely that the Court even 
if all the facts had been brought to their notice, would have inauired 
whether the decree was likely to [638] be beneacial to the creditors when 
all the parties to the suit consented bo have it dismissed Indeed the Court 

would have had no means of forming a judicial opinion upon the subject 

until the accounts had been re-taken, which it was the object of all parties 
to avoid. The brief to counsel, who appeared in Court on behalf of the 
assignee to consent to the compromise, was prepared by the solicitor for 
the assignee, who was fully acquainted with all the facts of the case 

The learned Judge, however, proceededHe (meauini? 

at, more than bis share. He^may'allso 
have appropriated to himself what was intended for those he renresented 
!□ the farst case, a suit m.ght have bean brought within thrao years of the 
knowledge of the official assignee, but that knowledge be«an in lft7n 

receive and there is no ground for saying that Zenail fcnnir t- 

advantage of Mr. Gamble. Their Lordships however “ecl!aHv o7 
that under the plaint in this suit, the question cannot be entLedTto 
whetto-Zenad by the terms of the compromise got more than bis share 

The result of the findings of the First Court was that the plaintiff-s 

suit was dismissed with costs. The decree was correct, but their Wdshipa 
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are of opinion that the suit ought to have been dismisseii on the 
merits, and not upon the ground that it was barred by the Statute of 
Limitations. 

With reference to the amendment of the plaint, by introducing a new 
and distinct charge of fraud after all the evidence had been given and the 
case closed, their Lordships feel bound to say that the allowance of it was 
contrary to every principle of justice, it was wholly unprecedented, and, to 
say the least of it. it did not exhibit a sound exercise of judieial discretion. 

The Pull Court, on appeal, said it was not disputed that after Mr. 
Prescot's evidence it must be taken as a fact that, whatever might have 
been the extent of Mr. Gamble’s knowledge in 1870. [639] he m 
1875 acquainted with the intention that Zanail was to receive Rs. 1.50,000 
from the Shustri family, and that be assented to it. This ought to have 
bean an end of the suit. The Court, however, held that Zenail acted in 
a tiduoiary relationship towards Mr. Gamble; but that even m that case 
tbe transaction could bo impeached only upon.the ground that Mr. 
Gamble’s consent was obtained under circumstances amounting to “'aud. 
They held that, under the circumstances of the case, Zenaii could not 
derive any benefit from the suit, except on condition of acting lo 
good fattb to tbe creditors. They said his deriving any beneht to himself 
from the suit, except upon that condition, would in 
fraud on tbe creditors and on the Court itself, and that a 
would proporlv regard him as holding aoy such benefit 
rnsolvenfs estate. It is not easy to follow the roasoning Court^t 

t^\Shf £ tl^d 

Lymeat made to him to bring pressure on Gamble to accept Rs. 65.0UU 

in satisfaction of the claim of the creditors. . 

m Wloh PAiirt refers to tbe evidence of Mr. Prescot. They say . 
The High Court re e nuggbion ‘When did you first know or 

Mr. Prescot m answer - 10 000?' said he could not say, 

'’""It IZ 200 Mr.;Prescot said : ;;<^-il gave me Rs. Ijuppose 

out of gratitude for havi g g U Prescot’s clerk, who could not 

civeumstancos. and to . ^ L^tif Shustri. or in effect- 

have had much 'veight 01 received the sum of Rs. 1,000 

ing the difficult to understand how the appellate Court 

at the same time, it is difficu ffisjQu that tbe Rs. 10,000 were 

could possibly have Prescot with the fraudulent intent to 

pi-omised oi- paid by Zenail whieh but f<jr that 

[640] induce him *^0 There is no suggestion that a similar 

payment he would not bav the arrange- 

LirwillTGamWrt: the very same effect as that made by Prasoot, h.s 

successor, m 1875. interested in tbe funds in Court must have 

All tbe parties ^ . claims and to terminate the litigation 

been anxious to . .. of the learned Judge of the first 

as speedily as possible. twonW-tifth part of the accounts bad been 

.relf.7ate" ^‘^bTir ".sou colcevhcd, aud tbe geuemtioh 
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still hung up in the 

ancf the theShuatris were kent out of their inherit- 

anH f -1 f S deorived of all chance of a dividend : 

were debarred from such share as might be 

«H=f \ ““'■0 than enough to 

ood out for tne Ra. 1,50,000 which, according to the terms of the arrange- 

“v him®“Tl“^%'^®oo° nnn^ satisfaction of the claims represented 
h ► 'au^ ? Rs. 2.2o,000 were not paid to him. nor was it agreed’ 

slmuW be^S t P n‘ seventy-eve thousand rupees ' 

The R. 9 95 non "■ r T paragraph of the plaint. 

iheK . 2.2O.000 were to he paid in settlement of all claims whatsoever 

cL'^to Tamhl C'lf'litors of Shirazi. The amount to be 

paid to tramble. as assignee on behalf of the creditors, was settled bv 

thTt Gamh rt was admitted by the appellate Gorn^ 

that Gamble consented to accept Rs. Go,000 in satisfaction of the claims 
of the credi^tors. but they considered that undue pressure was brought to 
bear upon him, in addition to the Rs. 10.000 received bv him on his^ own 

f in arranging with Gamble acted as solicitor for the 

Shustri funilv, as Reir hU done in 1870. and not for Zenail. If 


receiving a larger sum than Rs. 7.5,000 


Gamble had insisted uoon 

the amount 6xed in 1870, there was no more reason’thar'it 'shouri 
coma out of Zenail s Rs. l.oO.OOO than out of the surplus which was 

7 nfd I - \ tberefore. no reason why 

Zenail should bribe Prescot to bring pressure on Gamble, {641] even 

1 Prescot was open to be bribed. It is impossible to understand how 

lb could be held that, in the negotiation with Gamble, under which 

he coDsented to accept Rs. G5.000 in satisfaction of the claims of the 

credi^is, Zanail was aching in a fiduciary relation to the creditors 

The Court of Appeal having dealt with the Be. 10,000 paid to Presoot 

proceeded to cops.der whether Mr. Gamble acted in perfect good 

faith towards the creditors, and upon that point they came to the Ln 

R To“nno"-' '■<> I'i* «<=eipt of ?he 

Rs. 10.000 in lieu of commission and that that amount exceeded 5 per 

cent on the assets recovered, the gravest susnicion was raised that hil 

conduct was not actuated by perfect good faith! I„ t, tj./ Qou t of 

Aoposl soein to have coosiderod that Mr. Prescot received Rs 10 000 “o 

a^":* r=ent?oTe';l:tTe"Srs‘^?htc^^ f, 

notice of the fact that the intended receipt by Mr. Gamble oVtlm R, iSoOO 
m lieu of commission was tullv explained by Mr. Gamble s solicitoi with 
the reasons for the payment m the brief to connsel to consent to ? ,e decree 
and that in the decree Itself it was expressly declared thnf Jf J f ’ 

lawful for Mr. Gamble to retain in his own hands and foi i 
and benefit, tlie said sum of Rs. 10 000 tbAQimft ka: .• 

commission as oftinial assignee and receiver' in ^he “su^it'^^F 

decree of the appellate Court for the payment hv 7«n 

to the plaintiff in the suit of the Rs Too 00^^’ bv Zenail 9 representatives 

upon the fact that that ammmt -i^tores . was founded 

addition to the R. 7-. J f ^ave been paid to Gamble in 


of tlie High Court as to the p^^nents madelo hi' 

thst, notwithstanding their fiodiug that the fraud allogod in th: X'pt Tas 
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not substantiated, they reversed the decree of the first Court, and, upon 
the principle that, in equity, Zenail could derive no benefit from the 
action, ordered that the present appellants, the respondents in the t642J 
appellate Court, as the heirs and legal representatives of Zenail, should 
pay to the present respondent and then appellant, not merely S'^^h a 
sum as woud ba sufficient to pay the' creditors the full amount of their 
debts with interest, but the whole sum of Rs. 1,50,000, with interest 
at 9 per cent., amounting to a sum exceeding two lakhs and eighty 
thousand eight hundred and ninety-four rupees for debt, and 9i“Plo 
• interest thereon at the rate of 6 per cent, per annum from the date of tbe 
decree until payment. Their Lordships do not concur in tbe finding 
of tbe High Court as to the object and effect of the payments made 
to Mr. Prescot and to Mr. Gamble, the assignee, respectively, iney 
think it right, however, to noiot out that the Court of Appeal, whatever 
might have been their opinion as regards those payments, ought to 
have confined themselves to the charge of fraud made m the plaint, 
and that they committed a serious error in deciding the case upon a 
charge which was nob made by tbe plaintiff in his origma p am , 
in the plaint as erroneously amended at the c ose of the case and 
which does not appear to have been made at the trial. The 
the plaint was a fraud in concealing from the ^s^nee the fact that bj a 
compromise of the suit made by Abdul Labitand pnail Rs- ^25.000 wa e 
to be paid, and that out of that sum Zenail waste receive^ 0^0, 

and the assignee only Rs. 75.000. The fraud charged m the amended 

plaint was, that the payment of the Rs. t m^e ground 

upon tbe Court, which Gamble had no power bo consent to rhe ground 

upon which the appellate Court deeded the case though not e^ressedm 
verv clear terms, was that the payment by Zenail to Prescob of Rs^lO 000 
was made as an inducement to him pub Pressure upon Gamble to mdu^ 
him to consent to receive Rs. 65.000 on account of 

tors and that Prescot used pressure in order to secure the ^ 

that amount by him. They also substantially treated the payment to ana 

privileged. In shoit. tnougn tno . n fiduciarv the ground upon 

concealment “of tppeal was foundea was substantially 

which the judgment of the (Gamble by bribery, corruption, 

a fraud brought about by ^ena. .Prescot and ^ by nr y. 

and being corrupted respectively, and havrbeen ever made in 

of Shirazi. Neither of those appears 

the Court of first instance so as anpear to have been particularized 

to or expressed upon them ; nor they seem to have 

in the grounds of appeal to ‘b® ^ g plaintiff in the 

occurred for the first t.me ‘o agh ^ 

Tst be !:bsL“tially proved as laid 


(1) 18 Ves. Jua. 302 (3U). 
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that relief cannot be given upon circumstances which are not made a 1887 
ground of relief upon the record. March 30. 

Their Lordships might have reversed the judgment of the Court of - 

Appeal on this ground alone, but they have thought it right to say that 

they do not concur in the opinion expressed by the High Court as to the COUNCID. 

payments to Presoot and Gamble respectively. 

It was contended, before their Lordships, that the assignee had no 
power to consent to the compromise without the authority of the Insolvent. 1®*'^ 
Court. That might possibly be a ground for setting aside altogether the - - ‘ 
arrangement by which Gamble consented to receive the Es. 65,000 in 
satisfaction of the claims of the creditors, as to which their Lordships ™ 
express no opinion, but it cannot form a ground for altering the terms of 
the compromise, and allowing the assignee to recover from one who held 
no fiduciary relationship to him a sum which it was never intended he 
should receive. 

[644] For the above reasons their Lordships will humbly advise 
Her Majesty to allow this appeal, and to reverse the decree of the High 
Court of Appeal with the costs in that Court, and to affirm the decree of 
the first Court. The respondent must pay the costs of this appeal. 

Appeal allotved. 

Solicitors for the appellants : Messrs. Bacon and Turner. 

Solicitors for the respondents : Messrs. Watkim and Latiey. 


lod. Jar. 
8S2. 
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ORIGINAL CIVIL. 
Before Mr. Justice Jardine. 


Ebrahim Pir Mahomed {Plaintiff) v. Cursetji Sorabji Devitre 

{Defendant).* (20th June. 1887.] 

Landlord and tenant—Eieclnunt—Co owners—Notice to quit by one co-owner—Notice 
to quit before expiry of term of lease—Suit in ejectment by one co-owner—Parties 
— Oral agreevitnt tnconsislenl with writlencontracl—Evidence Act, IoflST2, s 9^. 

K. and P. were co owDots of certain property in Bombay, and by a writing 
dated January, 1883. they granted a lease of the whole of the said proporlv to 
the defendant for a term of three years from the Ist March, 1833 to the 2Sth 
February. 1886. at a monthly rent of Rs. 705. Subsequently to the granting of 
the said lease, uiz.. on the 1st September. 1883. P. conveyed her equal and 
undivided moiely of the said property to the plaintiS. On the 30th January 
1886,-t.c., a month before the expiration of the lease.—the plaintiff gave the 
deieodant notice to determine the tenancy, and required him to quit on the let 
March then next. The defendant refused, and the plaintifl brought this suit for 
possession and for occupation rent from the Ist March, 1886. The defendant 
pleaded that the notice to quit being given by one of the co owners only was 
invalid, and, further, that the plaintiff was not entitled to sue alone 

by 

The defendant pleaded that it had been verbally agreed between himself and 
his lessors that he should be entitled to a renewal of the lease for a further 
period of three years if he so desired. 

Held that evidence of this oral agreement was inadmissible under s. 92 of the 
Indian Evidence Aot I of 1872, being inconsistent with the terms of the second 


' Suit No. 95 of 1687. 

423 



11 Bom. 645 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1887 
June so. 

Obiqinal 

Civil. 

11 B. 6ii. 


clause of tbe lease, ^vbicb was as follows:—“If you mean me to vacate at the 
completion of tbe term, you must give one month’s notice. In accordance 
therewith I will vacate and give up possession to you.” 

Held, also, that the notice to quit was not. invalid under the above clause of 
the lease, although given before, instead of after, tbe expiry of the term. 

[DUb.. 20 P.L.R. 1907 ; R.. 35 C. 807«7 C.L.J. 483; 29 M. 29 ; 13 C.L.J. 228 = 15 
C.W.N. 239=9 Ind. Cas. 110.] 

[645] Suit for ejectment. Tbe plaint stated that by virtue of an 
indenture dated the Ist September, 1883. made between one Pirozbai of 
the first part, one Mehrbai of the second part, and the plaintiff of the 
third part, the nlaintiff became owner of one equal and undivided moiety 
of certain property in Bombay* consisting of a house and. two chawls. 
Tbe other undivided moiety had "formerly belonged to one Kessowp 
Jadowji, since deceased, and at the date of this suit was in the hands of 
his representatives ; that hv a Gujarati writing undated, but delivered by 
the defendant to the said Kessowji Jadowji and Pirozbai about the month 
of January, 1883, the defendant agreed to accent, and did in fact accept, 
from Kessowji Jadowji and Pirozbai a lease of the entirety of the said 
pronerby for a term of three vears from the 1st March, 1883, to the Jbth 
February. 1886, at a montblv rent of Rs. 705. It was provided by the 
said writing that, if the term of the said tenancy expired, the lessors 
should give tbe defendant one month’s notice, and the defendant should 
be bound to give possession. 

The plaint further stated that on the 30fcb Jh! 

plaintiff gave the defendant notice, under the said clause, to 
tenancy, and required the defendant to quit the said proper y 
March then next. The defendant refueed to quit and dehver up the eald 
property to the plaintiff. The plaint prayed for poeeeee|on and also for 
payment of occupation rent due from the 1st March, 1886, up to the date 

In his written statement tbe defendant pleaded that it h^d he^" ver 
bally agreed between himself and his lessors 
Pirozbai. that he should be entitled to eforT^ 

further period ye.e U he so dee,re , ^thal 

ae~t,^ud tafthe” d^ulit had also given the p^intiff^a wr.tten 

J n1wTh:re::e°n pursuance of the said "^aTd 

‘'°*’'‘^The following issues were raised at the p 

(1) Whether the plaintiff can maintain this su . 

(2) Whether the notice to quit ^ade between the 

(3) Whether the agreement as to renewal 

tf(SAdvooa^.General) and Bus., fo>^ the ^plai^tiff, 
Doe i. Robertso?i v. Gardiner (3). __ 


(l)3TauntoB 120. 


(2) 2 W. Black. Rep. 1075. (3) 12 O.B. 319. 
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Lang and Jardine, for the defendant.—Pirozbai and Kessowji were 
owners of undivided moieties. The latter managed the property. He is 
now dead, but while he was still alive, Pirozbai granted the lease to 
the defendant, and subsequently sold her share to the plaintiff, and the 
defendant gave notice to the plaintiff of the oral agreement as to renewal. 
The plaintiff alono has given notice to quit. He cannot sue unless the 
co-owners join —Balaji Baikaji Pingtt v. Gopal (1); Jadoo Shut v. Kadurri' 
binee Dassee f2) ; Radha Proshad Wasti v. Esoof (3) ; Reasiit Hussein v. 
Chorwar Singh (4) ; Right v. Cuthell (5). 

The notice is also bad, as it was given before the expiry of the lease. 

Macpherson, in reply.—We do not ask for any specific part of the 
premises : and need not make the co-owners parties. The English cases, 
turn on the terms of the covenant. 

JUDGMENT. 

Jardine, J. —Oo the 17th January, 1883, the defendant a Parsi, 
took a lease of the oramises in suit from Kessowji Jadowji, a Hindu, and 
Pirozbai, a Parsi, jointly for a term of three years from the 1st March, 
1883, at a monthly root of Rs. 705. Defendant has stated that during this 
term be paid a moiety of the rent to each lessor, a matter on which the lease 
[647] silent. On the 1st September. 1833, the plaintiff, a Musalman, 
purchased from Pirozbai an undivided moiety of the property. Oo the 
30th January. 1880, plaintiff gave defendant notice to quit this moiety. 
Defendant falling to comply, plaintiff without the consent of the executors 
of the deceased Kessowji, who owned the other moiety, sued for posses¬ 
sion of the property, or a moiety thereof, and for the rent since the date 
of expiry of the lease. 

The objections taken in defendant’s written statement have been 
raised in the issues. On the third issue I have already ruled that the 
alleged oral agreement giving him an option of renewal could not be 
proved, being inconsistent with the terms of the second clause of the 
lease, which may be translated as follows:—“If you mean me to vacate 
at the completion of the term, you must give one month’s notice. In 
accordance therewith, I will vacate and give up possession to you.” 
Section 92 of the Indian Evidence Act I of 1872 bars the reception of 
evidence of the alleged oral agreement. 

It was argued on the second issue that the notice was bad, being given 
before, instead of after, the expirv of the term. But this contention was 
based on too literal a construction of the official translation I have quoted. 

Tiion it is argued for defendant that the notice is bad. as being given 
on behalf of one of the owners only, and similarly that the suit cannot be 
maintained by him alone, the question raised in the first issue. Cases 
among Hindus have boon cited in support of this argument; and. as re¬ 
marked l)v Mr. Justice West in his note C to West and Bi'ibler, Vol. II 
(3rd ed.). p. fi07, the Indian decisions have usually treated tlie relation 
created l>y contract with several joint landlords as continuing until there 
exists a new and comulete volition to change it. But I think I ought to 
apply to the present case the rules of the English law. A similar conten¬ 
tion received much attention in the thrice-argnod case of Doe Lessee of 
Whaijman v. Chaplin (6). on whicli the Advocate GeDeraf'relies and 
again m Doe dem. Ashn v. Summersett (7). where Lord Tenterdeu in 


(1) 3 B. ‘23. {2> 7 C. 150. (3) 7 C. 4l4, (4( 7 C 370 

(5)5Es9t491. f6) 3 Taunton, 120. (7) 1 B. & Ad. 135 (140). 
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delivering the judgment of [648] the Court said that, without any adop¬ 
tion by the other joint tenants, *' a notice to quit by one of the joint 
tenants put an end to the tenancy as to both, ” and gave, among others 
the following reasons : — 

When joint tenants join in a lease, each demises bis own share 
(Co. Litt., 186(i), and each may put an end to that demise as far as it 
operates upon his own share, whether his companions will join him in 
putting an end to the whole lease or not; Doe, Lessee of Whayman v. 
Chaplin (l) ; so that upon the notice to quit in this case, no doubt a third 
might have been recovered, had there been a separate demise. But, though 
upon a joint lease by joint tenants each demises bis own share, this is not 
the only operation of such a lease. Joint tenants are seized not 
only of their resnective shares, per my, but also of the entirety, per 
tout; Litt., 8. 288. The rent reserved will enure jointly to all the 
lessors; Co. Litt., 47a., 192a., 214a; and if any of them die. the 
lessee shall hold the whole as tenant to the survivors. Upon a joint demise 
by joint-tenants upon a tenancy from year to year, the true character of 
the tenancy is this, not that the tenant holds of each the share of each so 
long as be and each shall please, but that be bolds the whole of all so long 
as he and all shall please ; and as soon as any of the joint tenants gives a 
notice to quit, he effectually puts an end to that tenancy : the tenant has 
a right upon such notice to give up the whole, and unless he comes to a new 
arrangement with the other joint-tenants as to their shares, he is compell¬ 
able so do. The hardship upon the tenant, if he were not entitled to treat 
a notice from one as putting an end to the tenancy as to the whole, is 
obvious ; for, however willing a man might be to be sole tenant of an 
estate, it is not very likely he should be willing to hold undivided shares 
of it; and if upon such a notice the tenant is entitled to treat it as putting 
an end to the tenancy as to the whole, the other joint-tenants must have 
the same right. It cannot be optional on one side, and on one side only. 
See also Cutting v. Derby (2) and Doe d. Robertson v. Gardiner (3). 

[649] The right of the plaintiff, who is a teoant-in-common, appears 
to me stronger than that of a joint-tenant, as the former has a several 
estate : see the authorities in note K to Thomas Systematic Arrangement 

of Coke, Vol. I, p. 779. , . j 

For these reasons I find on all the issues for the plamttff, and decree 
for the plaintiff, with costs to be paid by the defendant. The rent to be 
Ks. 352-8-0 per month, the decree to relate to the unc^vided mouty only. 

Attorneys for the plaintiff r-Messrs. Tobin and Roughton. 

Attorney for the defendantMr. Khanderav Moroji. 


(1) 3 Taunt. 120. 


(2) 2 W. Black. Rep. 1075. 
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Jurisdiction—Cause of action—Whole cause of action—Contract—Placeof performance 
of contract where jw in contract—Breach of contract—Leave to sue under 

cl. 1‘2 of Letters Patent. 

By a contract execolel in Bombay on the 19fch December, 1885, tbe defendant 
promised to pay the plaiotifi Rs. 9,182, of which amount the sum of Rs. 4,752 
was to be paid by monthly instalments of Rs. 182 extending over a period of 
three‘years, and the remainder, viz., Rs. 4.400. in a lump sum at the end of tbe 
three years. It was provided, that in case of default being made in payment of 
any of the instalments,tbe whole of the am mnt tbeo due should be paid forthwith. 
Tbe plaintiff, alleging that tbe defendant bad only paid eight of tbe instalments, 
brought this suit for tbe balance. The defendant, who did not dwell or carry on 
business in Bombay, pleaded {inter alia) that tbe High Court of Bombay bad no 
jurisdiction, as the whole cause of action bad not arisen in Bombay, and no leave 
to sue had been obtained by the plaintiff under ol. 12 of the Letters Patent. The 
written contract, which was admittedly executed in Bombay, contained no sti¬ 
pulation as to where tbe instalments or tbe final balance was to be paid. 

Held, that, in tbe absence of stipulation in the contract itself, the intention of 
tbe parties to it was to guide the Court in determining the place of its perform¬ 
ance. From tbe facts and acts of the parties it appeared that their intention was 
that payments under the contract should be made at Surat. Tbe breach of con* 
tract consequently took place at Surat, and not in Bombay, and tbe High Court 
of Bombay had no jurisdiction to try the suit, tbe plaintiff having omitted to 
obtain leave to sue under cl. 12 of the Letters Patent. 

[650] In tbe case of an action on a contract tbe “cause of action” within the 
mcaniog of cl. 12 of tbe Letters Patent means tbe whole cause of action, and 
consists of tbe making of the contraot and of its breach in (be place where it 
ought to be performed. To give jurisdiction to the High Court of Bombay the 
plaintiff must show that the contract was made in Bombay; that Bombay was 
the place where the contract was to be performed, and that its breach took place 
there. 


[R., 21 B. 126 (134); 29 M. 229=16 M. L. J. 238 = 1 


M. L. T.71: 11 M. L. J. 91.] 


Suit to recover the sum of Rs. 8,096. 

The plaiDb stated that on the 19th December. 1885, m Bombay, the 
defendant had executed a writing, whereby he promised to pay to the 
plaintiff Rs. 9,152 in Bombay, of which the sum of Rs. 4752 was to be paid 
by monthly instalments of Rs. 132 extending over a period of three years 
commencing on tbe 1st January, 1886. and tbe remainder, viz., Rs. 4.400, 
in a lump sum at the end of the said three years. The document 
also provided that, on default being made in payment of any of the instal¬ 
ments, the whole of the amount then remaining due should be paid 
forthwith. The plaintiff alleged that the defendant had only paid eight of 
the said instalments, amounting to Rs. 1.056. and he now sued for the 
balance due. 

The defendant (inter alia) pleaded that tbe High Court of Bombay 
had no jurisdiction to try the suit. No leave to sue had been obtained 
under cl. 12 of the Letters Patent. The writing above mentioned described 
the plaintiff as of Surat. In the title to the plaint he was described 
as temporarily residing at Byculla without the Fort of Bombay ” and 


Suit No, 163 of 1887. 
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the defendaDt was stated to b.3 “ an Assistant Superintendent in the 
Revenue Survey residing at Ahmedabad.” 

At the hearing it was proved that the plaintiff was a contractor, who 
had his principal place of residence at Surat, but whose business occasion¬ 
ally required him to visit Bombay ; and that on such occasions he resided 
at a house rented by his son. It further appeared that the defendant 
had paid eight instalments by cheque drawn by him in favour of the 
plaintiff on Watson & Co., of Bombay. These cheques were either posted 
or (if the defendant happened to be in Surat) sent by band to the plaintiff 
in Surat. 

On the 25th November, 1886, and again on the 11th February, 1887, 
the plaintiff wrote letters, dated from Surat, to the defendant, [631] who 
was then at Ahmedabad, demauding payment of the instalments due. 

The document of the 19th December, 1885, bad been executed in 
Bombay while the defendant was on temporary leave. It did not mention 
the place where payment was to be made. 

Vicaji, for the plaintiff.—The Court has jurisdiction. No leave to 
sue was required, as the whole cause of action arose in Bombay. The 
contract was made here, and the breach took place here. The parties 
intended that payment should be made at Bombay, where the contract 
was made —Winter v. Round (1) ; Bifthunatk v. Ihhi Bakhsh (2). 

RttSsefZ, for the defendant.—Although the contract was executed in 
Bombay, the intention was that payments should be made at Surat, 
where both resided. The whole cause of action has not arisen in Bombay ; 
and as no leave to sue has been obtained under ol. 12 of the Litters Patent, 
this Court has no jurisdiction —Doya Narain Tetoary v. The Secretary of 
State for India in Council (3). 


JUDGMENT. 

IGbh June 1887. Farr.4N, J.—In this suit the nlaintiff claims bo 
recover from the defendant the sum of Rs. 8,096 with interest alleged to 
be due under a bond bearing date the 19th of December, 1885. The 
execution of the bond by tbe defendant is admitted. It provides for the 
payment, by the defendant, of monthly instalments of Rs. 132 for three 
years commencing from the 1st of January, 1886, and for the payment of 
the balance, namely. Rs. 4,400, on the expiration of that neriod ; and it 
contains a proviso as follows ” In default of payment of instalments the 
whole amount to be paid." It is alleged that default has been made by 
the defendant within the meaning of the proviso, and that the whole 
amount payable under the terms of the bond is now due. The defendant, 
who is not a resident of Bombay, has pleaded to the ]unsdickion of the 
Court, and au issue has accordingly been raised, whether the Court has 
jurisdiction to try this suit.” 

As the defendant does not dwell or carry on business or per¬ 
sonally work for gain within the local limits of the 3|gb Court s 
[652] original jurisdiction, and as no leave to file the suit has been 
obtained, it must be shown, in order to found the Court's lurisdiction, 
that the “cause of action ” has arisen witbm the local hraits. It is 
now settled bv authoritative rulings of this Court and of the High Court 
of Calcutta that, in the case of an action on a contract, the cause of 
action,” within the meaning of ol. 12 of the Letters Patent, means the 
whole cause of action, and consists of the ma king of th e contract a nd of its 

a" 277. ■ ' (3) 14C. 256. 
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breach in the place where it ought to be performed. To give jurisdiction 
to the High Court tbe plaintiff must show that the contract was made in 
Bombay ; that Bombay was tbe place in which the contract was to be per¬ 
formed, and that its breach there took \>hGe~Miilchand v, Suganchand (l)- 
Daya Narain v. Secretary of State (2). None of the Courts have doubted 
that the breach of a contract, occurring in the place where its performance 
has been stipulated for. constitutes part of the cause of action. The question 
has rather been whether such breach does not constitute the cause of 
action, or tbe whole cause of action, within the meaning of cl. 12 of the 
Letters Patent— Dc Souza v. Coles (3). In Narasayya Chitty v. Guruappa 
Chetti (4), Kernan, J., indeed ruled upon tbe Letters Patent that an action 
might be brought either in the place of the making of the contract, or in 
the place of its performance, and that in either place a cause of action 
arises wholly. The contract there bad been made in Cawnpore, to be 
performed in Madras, and the breach occurred in Madras. His ruling, 
therefore, was but an obiter dictum as regards the place where the 
contract was made; and it was founded upon tbe case of Gopi- 
krishnagossami v. NUkomui Baneriee (5), decided not upon the charter, 
but upon tbe Code. That ruling of Kernan. J., has not been follow¬ 
ed in either of its branebes in the Court in Calcutta. Tbe case of 
Bishunath v. llaki (6) relied ou by Mr. Vicaji, was decided with reference 
to the expression “ cause of action ” as used in s. 17 of the Code, and has 
no application to this case. 


I have, therefore, to determine where the contract, evidenced by the 
instrument of the 19tb December, 1885, ought to have been [653] 
performed by the defendant. It was admittedly executed by him in 
Bombay, where it is. in fact, dated “Bombay, December 19bh 1885;" 
but it contaius no stipulation as to where tbe several instalments, includ¬ 
ing the tinal balance, were to be paid. Mr. Vicaji relies upon the fact of 
the contract being made in Bombay, as indicating that the parties to it 
intended that it should be there perlormed. and cites Winter v Bound (7) 
in support of his contention ; and no doubt as a general proposition it is 
true that, in the absence of special circumstances or contrary inoications 
the place where a contract is made is prima facie the place where its per’ 
formance is due : sea Danagli and Company v. Purshotam (8). In the pre¬ 
sent case, however, but little weight can be attached to the making of 
the contract in Bombay, for in it the plamtifl is described as “of Surat " 
and tbe description appended to the signature of the defendant is “ Assis 
tant Superintendent, Revenue Survey. Surat,” The defendant was when 
the contract was made, ou temporary leave for a few days only in Bombay • 
and the plaintitt’s principal place of residence was. I consider for 
reasons presently to be noticed, at Surat. It would be a fair inference to 
drav7 from these facts and from the wording of the instrument that the 
parties intended that the payments under it should be made at Surat In 
tbe absence of stipulation in the contract itself, tbe intention of the 
to it must guide the Court in determining the place of its perfoTan ? 
See Llciohcilan v. Chunm Ball (Q) ; Laltji Ball v. llurdey NarainilQ) • 
Buckmeechund v Zorawur MuUKii). iu Gopiknsfmagossami v. m'- 
komul Banerjee (5., Birub, J., says : ‘ It appears to mo that, in a case of 
this nature, when uo place of performance is prescribed by the agreement, 

la R T R M-H.C.R, 384. (-4) llirsfs. ' 

(&) Id B. L. R. 461 465. 6, 5 A. 277. (7) 1 W HP R 

4 A. 423. (Vu) 90 lO?' 

(11) 8 M.I.A. 291 (307). ‘ 
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1887 what we have to look to, is the intention of the parties. If, from the 
June 14, surrounding facts and acts of the parties, we can ascertain what place 
was in their contemplation the place of performance, the Courts of that 
Original place have jurisdiction.” 

Payments of instalments under the bond were made by cheques drawn 
by the defendant in favour of the plaintiff on Watson & [6S4] Co., 
Bombay. These cheques, eight in number, were, the defendant says, 
either posted, or sent by hand, when the defendant was in Surat, to the 
plaintiff in Surat; and, the plaintiff says, were sent to him wherever he 
happened to be for the time being. He is a contractor, and his business 
bakes him to various places. Nasik, Satara, &c. The defendant's statement 
on this point, which was not cross-examined, I consider to be substantially 
correct, though possibly one or two cheques may, at the request of the 
plaintiff, have been sent elsewhere. Mr. Vicaji contends that as the 
cheques were all eventually honoured in Bombay, it must be taken that 
the payments thus made by the defendaut were all made in Bombay, no 
matter where the plaintiff received the cheques. I do not consider this 
contention to be well founded. “ Payment by cheque is a conditional 
payment of the money due, the condition being that the debt revives if the 
security is not realised. This doctrine is applicable to one species of 
negotiable security as to another; bo a cheque payable on demand, as 
to a running bill or a promissory note payable to order or bearer 
whether it be the note of a country bank which circulates as money, or the 
note of the debtor, or of any other person ” per Lush, J., delivering the 
judgment of the Exchequer Chamber in Currie v. ilftsa (1): and see dui- 
len and Leake, p. 661, and the cases there cited. The plaintiff, having 
received and accepted the defendant's cheques for the several mstalments, 
was, in fact, paid when he receive I them, and could not sue for the instal¬ 
ments, unless by the dishonour of such cheques the right bo sue reviveu. 

Default having been made by the defendant in paying, or sending 
such cheques to, the plaintiff in September and October and November 
1836. the plaintiff, on the 15bh November 1886, wrote to the defend¬ 
ant heading his letter ” Surat'' and calling upon the defendant once 
more bo remit the amount of the three instalments due before the 25bh 
then instant. This letter must mean that the ^^efen.^nb was to remit to 
Surat, The defendant was then at Ahmedabad By 
llbh February, dated Surat, llbh February 1887, the 
fhrdeferdanb to pav him at once Bs. 9,152 under the bond. Coupling 

vesidence is flv 0 houses. Id the bond 

house oi hi3 owd» and p Qnrat ** The letters he wrote to the 

sued upon, he ‘f |“r „ife when ill was tsken back to 

defendant are dated his plaint he describes him- 

Surat fronn Bombay, ^ 'Rvculla The only coonectioo 

,eK as ^ "rb i Jbay is that h7 business no 

loubt takes^him to Bombay, as it does elsewhere, and that he has a son. 


(1) Ij.R- 10 Exoh. 153(163, 164). 
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Ardesar, a medical student, who rents three rooms near the JJ Hospital 
at Rs. 14 per mensem, in which he lives. The plaintiff I suppose supplies 
his son with funds to pay for them, and he puts up in them when he 
comes to Bombay, as do the ocher members of his family when they come. 
The answer of the plaintiff, that he kept a house in Bombay and lived for 
the most part there, is decidedly misleadiog. 

Turning to the oral evidence, it will be found that the plaintiff alleges 
that the written agreement was supplecnented by an oral stipulation that 
payment of the instalments was to be made in Bombay. The defendant, 
on the other hand, alleges that it was agreed that such payments were to 
be made in Surat. The defendant’s account is corroborated by his witness. 
Shapurji Hormasji, who attested the hood, but his evideoce is on material 
points contradicted by the plaintiff’s son, Jamsetji. On the whole. I am 
inclined to believe the defendant’s statement upon this point in preference 
to that of She plaintiff. I certainly do not think that an arrangement was 
come to, that the instalments were to be paid in Bombay. The plaintiff 
had no agent here to receive the instalments or cheques for him. He 
bad no place of businoss here, and unless when he was actually in 
Bombay, it would have been inconvenient for him to receive the 
money on the cheques here. This is manifest from the fact that, with 
L656J perhaps one or two exceptions, he never cashed the cheques him¬ 
self, but endorsed them over bo some third person for cash. Why, then 
should he stipulate that be should be paid in Bombay ? To the defendant 
it did nob particularly matter where he paid, as he always sent the 
instalments by cheque, and usually through the post. The plaintiff, as bo 
the arrangement for payment in Bombay, is not corroborated. His son 
gives no evidence on that point. He is not a satisfactory witness 
His account of his place of residence 1 have already commented on He 
contradicted himself, or altered his answers in two material particulars; 
and interested as he is, I do not consider bis evidence reliable. The manner 
m which ho brings the attesting witness. Shapurji. on and off the stage 
to got rid of his evidence, is not, I think, at all creditable. Shapurji pro¬ 
cured the stamp paper for the bond, and evidently took a considerable 
interest in the matter. The terms of para, lof the plaint, moreover do 
nob point to any such express stipulation as the plaintiff now asserts ’ I 
must bold that no such stipulation, as the plaintiff deposes to. has been 

proved. The defendant s accouob is more probable. It is in fact likelv. 

I should accept It more readily if his memory about the other details of 

the transaction had not been so hazy. He is. of course, interested; 
Sh&Duni corroborates him ; but the circumstances under which Shanuri 
received a certain payment from the defendant after he had tiled h a 
petition in inso vency are open to suspicion, and I entertain much doubt 
whether be or the plaintiff and his son. is or are speaking the truth as to 
the place from which the plaintiff came to Hamilton’s Hotel, where the 
bond was executed On the whole, however. I think that the defendant’s 
account is substantially correct. So thinking I must bold that it wa^the 
expressed mtenbion of the prrties to the contract that payments under it 

should be made at Surat, where, in fact, with possibly one or two exoeP 
tions, they were made. oxuop 

The result wouM be the sanee if I ware to hold that the rule applied 
under wh.ch the debtor .s obhged to seek out his creditor and pay him 
There is no evidence that the plaiuttff was in Bombay when 
instalments fell due. and his letters (Bxs. 2 and 3) are damands^to remit 
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i>o him or pay him [657] in Surat. I mast hoM the first issue in the 
negative and in favour of the defendant; and taking no evidence on the 
remaining issues dismiss the plaintiff's suit with costs. 

Attorneys for the plaintiff:—Messrs. Ardesar, Hormasji and Dinsha. 
Attorney for the defendant:—Mr. T. H. Pearse. 


11 B. 657. 


APPELLATE CEIMINAL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Queen-Empress v. Sitaram Vithal.* 

[24th March, 1887.] 

Criminal Procedure Code {Act X ol 1882), s. 162—StateMtent taken down by a police 
officer unier s. 162—Eoid;nce—Evidmcc Act (I of 1872),ss. 155 and 169. 

A statemeot reduced to writing by a police officer under s. 162 of the Code of 
Grimiaal Procedure (Act X of 18S2) cauoot be used aa evidence lor the accused. 
But though it is not evidence, the police officer, to whom it was made, may use 
it to telresb hia memory under s. 159 of the Evidence Act (I of 1872), and may 
be cross-examined upon it by the party against whom the testimony aided by it 
is given. 

The person making tb© statement may also be questioned about it; and, with a 
view to impeach his credit, the police officer, or any other person in whose hear¬ 
ing the statement was made, can be examined on the point under s. 155 of the 
Evidence Act. 

Reg. v. Ultamchand (1) followed. 

[F., 27 A. 469(4711 = 25 A.W.N. 64; Appr., 15 A. ^5 (2®): R.. 19 A. ^30=17 A.VVN. 
*' 174 (F B ): 11 B. 659(661); 22 B. 596 (600); 7 A.L J. 468 = 11 Or. L.J. 235-6 Ind. 

Gas. 101; Rat. Unt. Or. Gas. 603; U.B R. (1897—1901) 31 (38).] 

THE accused. Sitaram Vithal, and nine other persons were charged 
before the Assistant Sessions Judge of Eatnagiri with the offences or 
dacoity and of dishonestly retaining property stolen in the commission ol 
dacoity. Sitaram was convicted of the aforesaid offences, and sentenced 
to undergo five years’ rigorous imprisonment for the farst ^ 

two years’ rigorous imorisonment for the second ; the punishments were 
to commence one alter the expiration of the other. The Sessions Judge 

““'^!S:tc“rrappealea to the Court. One of t,e ,ue^ions 

raised on behalf of the accused, both at the original [688] tiial and m 

apoeal, was, whether statements taken down in writing ^ to 

under s. 162 of the Code of Criminal Procedure Act X of ISSa^could^be 

used as evidence in favour of the accused. On this p 

Sessioos_^Judge^exp^^^^^ n, 

could 'not be treated as part of the f^ffoT'theris substi- 

s. 162 of the Act of 1882 ‘hnse word are omitted, aod^to^^^ 
tuted ■ or be used as evidence again.t the 

the inadmissibility of these 1372. It is obvious that 

quoted by the pleaders refer to the 

these statements cannot now be useu 


Criminal Appeal No. 235 of 1686. 
(1) 11 B. H. C. B. 120. 
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they. a3 is now sought, be used as evidence for them ? In the absence 

of any authority, I hesitate to decide that the existing law has introduced 

so great a change, and I refuse to admit these statements as evidence in 
the accused 8 favour.” 

Daji Ahaji RJictre, for the accused. 

Hon. Eav Saheb V. N. Mandlik, for the Crown. 


JUDGMENT. 


Per Curiam. — With reference to the question of the law discussed 
ui • j at the commencement of the careful and 

able judgment recorded by him in this case, we observe that from the mere 
saving clause m s. 162 of the Criminal Procedure Code (Act X of 1882) 
on behalf of accused persons, the general princinle cannot be inferred 
that a statement made by any person to a police officer under that section 

may be used as evidence for an accused person, though it cannot be used 
against him. 


A saving clause cannot properly be looked at for the purpose of 
extending an enactment, nor can it give a new or diflferent effect to the 
previous sections of the enactment: see Mayor, ,fc.. of Manchester v 
Lyons. (1) A statement reduced to writing by a police officer under 
s. 162 c^noc have the effect of a deposition : but though it is evidence, the 
police officer, to whom It was made, may use it to refresh bis memory 
under 3 lo9 [659] of the Evidence Act. and may be cross-examined 
upon It by the counsel against whose cause the testimony aided bv it 
has been Riven ; and as ruled by this Court in Beq. v. UUarnchanm. 

the person making the statement may properly be questioned about it- 

and. with a view to impeach his credit, the police officer himself, or any 
other person in whose hearing the statement was made, can be examined 
on the point under s. l5o of the Evidence Act. [After discussing the 
evidence in the case, the Court dismissed the appeal.] ^ 
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APPELLATE CRIMINAL. 

Before Mr. Justice W est and M r. Justice Birdwccd. 

Queen-Empress v. Ismal valad Fatakd * 

[5th April. 1887.] 

Sanclion - Criminal Procedure Code {4ct S of leaiS ^ ici^. d ,■ 

s- l61-~Proseculion for giving/aUe evideiicp in n acting nnder 

doton under i. IGl^Bvidence io a pohcc oficer-^Slatevicni taten 

A stateinaDt Ukea down in the course of a • 

constable under s. 161 of the Criminal PrLedSrl poUoe 

evidence at any stage of a judicial proceeding ^ ^ X of 1S82) Is not 

A police constable taking down a 
Procedure Code is „ot« judge, oor i, the p ,nL“rfhe'offi 
sanction is. therefore, not necessary, under s m Hig 

Code, to a proseoutioo for a false statomorfi ^ }, S Criminal Procedure 
be framed singly or alternati^. to h.m, whether the change 

[R., 12 B. 36 (42); U.B.R. (1897—1901). 31 (38).] 

, . ^ ^ Criminal Appeal, No. 21 of im *<7 ~ 

(I) L.R. 22 Ch. Div. 287 (3041 ' ^ 

(2)HB.H.C.R. 120. 
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This was an appeal by Government against the order of acquittal 
made by G. MacOorkell, Acting Sessions Judge of Khandesb. 

During a police investigation the accused Ismal valad Fataru made 
certain statements to the chief constable, which he afterwards withdrew 
at the trial before the First Class Magistrate. He was, therefore, charged, 
in the alternative, with having given false evidence either before the 
polic 0 oflicsr under s« 161 of the Oricninal Procedure Code (Act X of 
1882), or subsequooLlv before the trying Magistrate, when he denied and 
contradicted [660] his former statements. The trying Magistrate gave 

sanction to prosecute the accused. 

The accused pleaded that he was drank at the time he was examined 
by the chief coostable. and, therefore, did not know what he stated before 
the police officer. This plea was not satisfactorily established. The 
accused was, therefore, convicted under s. 193 of the Indian Penal Code, 
and sentenced to suffer rigorous imprisonment for two months, and to 

pay a tine of Rs. 10. j 

In appeal, the Acting Sessions Judge reversed the conviction and 

sentence, on the ground that there was no sanction from the chief 
constable for the present prosecution. He was of opinion that a police 
officer taking down a statement under s. 161 of the Criminal Procedure 
Code was a Judge for that purpose, and that, therefore, his sanction was 
necessary under s. 195 of the Code. 

Against this order of acquittal Government appealed to the High 

Eav Saheb V. N. Mandltk. tot the Crowo.-A police officer 

acting under s. 161 of Act X of 1882 does not act m a 

In the I’ull Bench case of Queen- Empress v. not exefcise the 

Magistrate taking down a statement under s. 164 do=3 not 

functions of a Judge. A fortiori qV\hlfo« doe! not 

taking down a statement under s. 161. Seotion 195, therefore, does not 

apply. 

JUDGMENT. 

West J—The Sessions Judge, relying on the ruling in 
Empress v': Parskram Bysin, has coosWered^thaJ^a^^^^^^^^^^ 

taking down a statement under s. 161 of t the sanction “ of 

is a jldge for that purpose. Hence he 

*rant:n:ar,^\»p^ti™^^ 

“re^ thtdlponent denied and contradicted his previous 

statement. , , . Oyj,gn-Empress v. Bharma (l), 

[661] It has recently been ruled m ^, 5 ^. j^vestigation by a 

that a statement taken down m e couise j procedure Code, is 

Third Class Magistrate loss. then, is a 

not evidence m a stage of ^ , imder a. 161. Section 162 prescribes 

statement taken by a . gigoed by the person making it, 

that no statement, thus taken, shaU g Sitaram Vitkal (3) that the 

we ‘“be o^s * though he may use 

memorandum taken by the oonstab - ^ upon it by the counsel 

(3) See 11 B. 657. 


(1) See 11 B. 702 


(2) 8 B. 216. 
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‘hAt it CAD be used as itself 
farmshms any proo either for or against an aeensed, apart Cm the ora 

testimony of the polioe officer entitled to refer to it in order to refresh his 

memory, s. 191 of the Indian Penal Code de6nes as giviTfalsrev den e 

for the porposes of the Code, not only the making of a falsr state 

nent irh"' ^t in every ease wherein the depo- 

te “ the trnth “'“OS “ Person questioned by the police to 

teJi tbe tiuth, thouch his sigoature may not betaken to his statamont • 

under tt til “"I ^0 punishment 

under the latter clause of s. 193 of the Indian Penal Code. 

made^! Juderntt^l'hnolice officer is not, by these special orovisions, 

193 of thtcode of f’ .P' 7 “ where he officiates made a Court. Section 
IJO of the Code of Cummal Procedure (Act X of 1882), therefore does 

?! ru'M”" prosecution for a false statement made to a oolice office^ 

whether the charge imputing falsehood be framed singly or alterna- 

th« .rovorso the judgment of acquittal passed by 

the Sessions Judge on the technical ground of absence of sanction bv fcha 

trtrihT tbeseotaoce passed by the Magistrate. First Class, wL 

Order of acquittal quashed. 


11 B 662. 

[662] appellate CIVIL. 

Br/ore Sir Charles Sargent. Kl.. Chief Justice, ami 
Mr. Justice Nanabhai Haridas. 

Paeehddas Lakhm:das {Plaintiff} v. Shankabbhai 

A.ND OTHERS {Defendants).^ 

[25th March, 1887.] 

Civil Procedure Code {Act XIV of 18821 « afi'a—F,. .• 
referred to CoUeclor—Collector iouni /o' 

several allottees under decree—Practice ^‘‘■rtdion and deliver over jjossession ti 

the Civil i"rocedura^Sdf(Yct*xTv oTl882Tf^^ has been referred under s. 253 ol 
division of the lands decreed to be divided hut to mere 

to their respective allottees. ' of theshares 

CR.. 12 B. 371 (376).] 

SubordlnLr JudgelrNaffiat unLfs'’ «/^of“b Satyavadi, 

suit NoNtori883!’"w“htl“dimoTed‘Z ‘'y ^m in 

of the southern half of the field than ^Jsonte vte P“*ses8ion 

rctl= ktrwho“ting It" "oi^rCc^dut 

of this duty, ’ordered measrem^urofthl^sLri SS 


• Civil Reference, No. 45 of 1885. 
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the plaintiff only, and returned the proceedings without giving plaintiff 

The ^question referred for decision was—whether the Collector, to 
whom an application for execution of a decree tor partition o*-’ separate 
possession of a share of land paying revenue to Government ‘^f-d been 
referred under s. 265 of the Code of Civil Procedure, was simply to make 
a division of land by measurement, or was also bound to deliver possession 

of the shares, as directed by the decree. , , , f 

The Subordinate Judge of Nadiad was of opinion that delivery of 
possession in such cases was part of the Collector s functions. 

There was no appearance for the parties. 

JUDGMENT. 

Sargent C J—We think that the Collector should deliver 
possess on K .ha^es after making the requisite division Section 
265 of the Civil Proeedure Code (XIV of 1882) contemplates the parti¬ 
tion ” being completely carried out by the Collector; and he o.renmstance 
that it does not provide for the Collector a reportmg to the 
fhfl case with lands nob paving revenue to Government by s. 6\f • P 

to the conclusion that the term " partition " is not to “udes^tha 

aion of the lands in question into the requisita par , 

delivery of the shares to their respeetive Act V of 1879, 

confirmed by the language of the seotiona in Bombay Act 

which lay down the rules to bo observed by the Oolleetor^ in oa ye, 

rpartition. In ol. 2, s. 113 'itrahe-^aiStion ha^been 

one of the sharers any Collector is to“ divide " 

carried out as far as nossible, and m s. “ co-sharsrs, 

the estate into shares according to the mspec _ ghts ^ 

and to allot - such shares to the 

to believe that this is the general practice of Collectors. 


11 B.663. 


appellate civil. 

Be/ore Mr. Justice Nunab hai Harida s and Mr. Justice Jardine. 

u MCI-YI7 of 18821. »/ r.n.and-7«a« 

lice—Civil Procedure Code {Act az / 

undecided— Procedure. oronnds ( 1 ) that it waa m;udica/a. 

A Subordinate Judge decided a amt Assistant Judge upheld the 

, . -A hfiTted by limitation, un appe<ii, • «oint of limitatumi 

rPA on the 6rst mentioned ground irsistaot Judge’s decision, hold- 

on second appeal, the High Court «veraed tb^ Aj-st^ 

°g that the suit was H?gh Court, the Assistant Judge reversed 

On taoeipt of the order of the mga u . ^ jgioQ on the point of 

tU decree of the dubordiuate J^dgo w thout giving ^ 

^mitSion. and d' eVda^ the High Court, 

merits. From this order the aereoo y Assistant Judge was unauthorized 

^J 664 ] XIV of 18821^ When the High 
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Court ramaoded the caaa to ba tried oo the merit?, the whole oise ww left opeQ iMn 
to the Assistant Judge, and before be could reverse the Subordinate Judge’s 
decree he was bound, under s. 562 of the Code, to determi no whether the decision of 28. 

the Subordinate Judge on the question of limitation was right or not, - 


, This was an appeal from an order of A. Stewarb, Assistinb Judge 
(r.P.) of Broaoh. 

Iq the pUinbiff's suib against the defendant the Subordinate Judge of 
Vagra, in the Broach District, raised several issues, but rejected the 
plamtitf’s claim on two grounds only, viz., (1) that the Question raised in 
the suit was res Judicata. (2) that the suit was birred by limitation. Oa 
appeal, the Assistant Judge oonfirmad the lower Court’s decree upon the 
nrst ground only, viz , that of res judicata, and omitted to go into the 
^estion of limitation. On second appeal, preferred by the plaintiff the 
High Court reversed the Assistant Judge's decision, holding that the 
question in the suit was nob res judicata, and remanded the case bo be 
tried 00 the meritn. The Assistant Judge, on receipt of the High Court’s 
order of remand, at once reversed the decree of the lower Court without 
going into the question of limitation, and remanded the suib to be tried on 
the merits. 

From this order the defendant preferred an apneai to the Hich 
Court. ^ 

RavSabeb Vasudev Jaqanmth, for the appellant.—The remand order 
was wrong. The Assistant Judge ought to have considered and decided 
the point of limitation. Nob having done so. he was not in a position 
to remand the case. When the Hign Court reversed his decree en the 
point of res judicata, and remanded the case to the Assistant Judge the 
whole case was open bo him as it had come to him from the Subordinate 

decided against the plaintiff on the ground [inter alia) 
of limitation. The plamtiff, therefore, was entitled in appeal to have 
that point also decided by the Assistant Judge, and until that was done 
the ease could nob be amended, The order of remand is not good undet^ 
s. o52 of the Civil Procedure Code {.\ct XIV of 1882). 

Manekshiih JehangtTshah, tor the respondent.—The Assistant Jud^e 

had 0 ramaa J tae case. Although he ec.o6i'med [665] the decree 

oftheCourtof hrstmslance e.oresslyonthegrouud of res jihcata. the 

decree was coofimed as a whole, aod the point of limitation was ineluded 

ID the decision. The point considered by the High Court was oolv the 

question of res judicata On that point, therefore, the decree of the 

Assis ao Judge was upset, but oo the point of limitation the decree of the 

Assistant Judge oonBrming that of the Subordinate Judge still remained 
in toiC6* 

JUDGMENT. 

Nanakhai HARmAS, J.— We thiok the order of remand io this case 

IS unautboriaa i by s. o62 of the Ciyil Procedure Code. The SnborLate 
Judge disposed of bne 3U1C orieinallv oo two •=> ouuoramatie 

limitation. In appeal, his decision' was upheld hv the ^ 

only on the firs^ ground, res Th^nn Msfsta.nt Judge 

gone into. In second appeal, tire High 000^'^'^ ot hmitation was not 

Assistant Judge, holding that the suit was not bar/eTo^n the 

yMcffcaia, and it remanded the case for rhA lomra. u giound of r^.s 

on the merits. This, we think, left the whole ease Assistltjid^e 

and before he could reverse the Subordinafe TuArt..’-, i 

the case fora fresh decision, he tlerl-rc/ofthrCi^fl 
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Proc6dur6 Codo, to dotsroQiDs wbekher th© SubordicAts Judgo’s doclsion 
on the question of limitation was right or not. We, therefore, reverse 
bis order, and direct him to come to a finding on that point. If bo finds 
the suit nob barred by limitation, it will be open to him to remand the 
case for disposal on the merits. 

The Assistant Judge to dispose of the costs of this appeal in dispos¬ 
ing of the appeal before him. 


11 B. 666. 

[666] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Eangilbhai Kalyandas and others {Original Defendants), 
Appellants v. Vinayak Vishnu, Munim of Gangadhar 
Yeshvantrav, adopted son op Gopal Myral 
{Original Plaintiff), Respondent.^ [6th and 14ch April. 1887.] 

Fraudulent conveyance—Fraudulent ipreference — Stat. IZ Eliz. Cap. V—Transfer of 
proptrly by insolvent in ccnsideraiion of dthl barred by limitation^Fraud — Con¬ 
veyance in trust for pay meni of creditors ^tiindu widow, duty of. to pay husband's 
creditors equally—No rtghi of preference—Purchaser from Hindu widow m^ist in¬ 
quire as to her power to sell—Contract Act IX of 1872, ss. 16, 17. 

The Eoglish Stitute 13 Elia^ibetb, Cb^p. V, h%s not, sucb, any opetitioa 
ID tbomofussH of India, but it embodies priociples of general applicatioo od 
account of tbeir esseotiHl equity. 

AQ unequal disposition of property by a person in insolvent circumstances* 
and known to be so by tbe disponee, will be set aside if impeached by creditors 
except where the transferee has simply pressed a valid claim, or made a pur* 
cbaso in good faith, 

Tho plaiutifi* Gopal Klyral, obtained a decree against Manchharam on the 
30th September, 1878. I^IaDchbaram died in April, 1679, leaving Ambabai, a 
childless widow, him surviving. At bis death, Manchbaram was in insolvent 
circumstaoccs. On the 7th June, 1879, Ambabai conveyed by a deed of sale 
(Ex. 98) the whole of bis property, consisting of a bouse and a garden,to tbe de* 
fendants, wbo were his separated brothers, iu consideration of two time-barred 
debts due to them by her deceased busbaud. At tbe same time she executed in 
their favour a rent-note (Ex. 99), by which she agreed to pay them a nominal rent 
for ber occupation of tbe house. But no rent was ever claimed or paid. On 
the same day tbe deieodants passed an agreement in writing (Ex* No. IIS) 
to tbo widow, by which they undertook to settle the claims of the principal 
creditors of Manobbaram, but they never acted upon this agreement, nor did 
they communicate it to any of the creditors, and they admitted in their 
evidence that it did not form any part of the consideration for tbe ^ale-deed 
(Ex. 98). Id 1681 the plaintiS Gopal in execution of hi? decree against Man- 
chbaram attached the house conveyed by tbe sale-deed, Tbe attachment was 
raised at the instance of tbe defendants, who claimed tbe house under tho sale- 
deed (Ex. 9di. Thereupon tbe plaintiff, Gopal, brought tbe present suit to 
establish his right to atuch and sell the house as tbe property of his judg¬ 
ment debtor, RIanchharam, in execution of his decree- The defendants relied 
upon the deed of sale executed by tbe widow (Ex. 98). 

Held, thsib the alleged sale to tho defendants (Ex. 98) was not a real trans¬ 
action supporled by good considoration, and must be set aside in so far as it 
interfered with tbe execution of tbe plaintiff's decree* Tbe transferees were 
not purchasers (or money, or even creditors diligent in pressing an enforceable 
[667] right. They were members of tbe vendor's family, and the consideration 
they gave, consisted of old and barred claims that could not be enforced. Pay¬ 
ment of such debts by a transfer of tbe insolvent's whole estate, to tbe dis¬ 
appointment of creditors whose claims were not barred, was in itself a fraud. 


Appeal, No. 27 of 1684. 
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Being made to near relatives acquainted with the facts, it could not be regarded 
as a real and praotioal transaction. 

Beldt also, that the character of the transaotion was not altered by the agree¬ 
ment (Ex, 114) of the defendanta bo settle the claims of M^nchharam's creiiccrs. 
That agreement was not communicated to the creditors, and it could be suppress¬ 
ed at any moment by the concurrence of (be parties to it. If that agreement was 
indepenfienc of the conveyance (Ex. 98) of the property to the defendants, the 
latter had no coosideration to support ic, except merely the moral consideration 
to pay a barred debt, which could not prevail against the obligation to satisfy a 
decree about to be executed. If, on the other band, the agreement (Ex. 114) was 
coQoeoted with the oooveyance (Ex. 93), the oxclusion of its terms from that 
document and the secrecy observed about it stamped the transaction with fraud, 
whether the transfer was real or only fraudulent. There was no honest trust for 
distribution which could defeat the plaintiS’s execution. 

Manehharam might have preferred one creditor to another having an equal right, 
and the f.ict that the creditor was bis bretber did not make such a preference 
improper. 

But, although Mancbbaram might have preferred oue creditor to another, his 
widow could not do so. Shj took her husband's estate as an aggregate, assets 
and debts together She was in some degree a trustee, and at any rate under a 
legal obligation to pay her deceased husband’s debts, and to pay trhem a^ far as 
she oould equally. She was not at liberty to deal capriciously with the estate which 
she could alienate at all only for special purposes indicated by the law. She 
ought not, in performing the duty cast upon her, to prefer one valid claim to 
another, as her husband might have done. This advantage a creditor might have 
obtained from her husband by his diligence, but on her no pressure could be 
exercised, exMpt through the estato which she was bound, pressure or no pres¬ 
sure, to distributF^ among the creditors. 

A purchaser from a Hindu widow must see that she exercises her power of sale 
strictly, or at least satisfy himself that a sufficient cause for alienation exists. 
It the defendants told the widow that the claims, in oonsideratioQ of which ^he 
made the conveyance to them, were barred by limitation, then clearly she had 
joioed with them in a scheme for dopriviog the judgment-creditots of their due. 
If they did not tell her. they deceived her by their silence when, as near relatives 
getting an advantage, they wore bound, in dealing with an ignorant woman, to 

put her in possession of all the material facts—Contract Act IX of 1872 ss. 16 
and 17, 
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[668] Appeal from the decree of Khan Bahadur B. E. Modi, First 
Class Subordinate Judge of Surat, in suit No. 59 of 1882. 

The plaintiff, Gopal Myral, sued bo establish his right to attach and 
sell a certain house as belonging to his judement-debtor. Manehharam, in 
weeu^on of a decree (suit No. 444 of 1871) passed against him by ihe 
High Court on the 30th September. 1878. 

Manehharam died on the 22Dd April. 1879. He left a childless widow 

byname Ambabai. At his death he was in insolventeircumstanoea, and 

several decrees were outstanding against him. His creditors were 

pressing for payment, and those who had nob already obtained decrees 
tbreatened to sue him. 


The defendants in the present case were tho brothers of Manehharam 
and were also bis creditors. He had separated from them in the year 
lOOtt. andon that occasion had passed to them a bond (Ex. No. IIG) 

fu Octohor. 1858. This bond provided for pa v- 

ment of the aebt due to them by mstalments. and contained a clause that, 

due shnnM any instalment being unpaid, the whole amount remaining 

hefn ^ payable. No instalment under this bond had 

at Man^h« ® and it had. therefore, become barred bv limitation 

hlSh« had also executed in favour of 

his brothers a samadaskat (Ex. No. 117), dated the 21st October. 1865. 
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purportiog to be an acknowledgment, in writiog, that he owed to them a 
sum of Rs. 10,000. The claim uoder this document had also become 
barred at Mancbbaram’s death. 

The property left by Mancbharam consisted of a house worth about 
Rs. 10,000 and a garden which was mortgaged for Rs. 5,000. 

About a month and a half after his death, his widow, Ambabai. by a 
registered deed of sale, dated 7th June, 1879 (Ex. 98), conveyed the whole 
of his nvoperty to his brothers, the defendants. The consideration set 
forth in the deed of sale was Rs. 20,000, made ud as follows, viz., out of 
the Rs. 23,000 due under the bond of 1858 (Ex. No. 116), and the 
Rs. 10,000 under the samadaskat of 1865 (Ex. No. 117), the defendants 
remitted Rs. 19,000, and they purchased the property for Rs. 14,000, 
plus Rs. 6,000 to be paid to the creditor, to whom the garden was mort- 

[669] Along with the sale-deed, Ambabai executed a rent-note (Ex. 99) 
in favour of the defendants, agreeing to pay a nominal rent for her occupation 
of a part of the house sold to them. But no rent was ever claimed or paid. 
And a suit to recover the arrears from her was brought only after the 

present proceedings had been instituted. 

On the same day, i: e., the 7th June, 1879, a private arrangement 
contained in a writing (Ex. 114) was entered into between the widow 
Ambabai and defendants Nos. 1 and 2, by which they undertook to settle 
the claims of the principal creditors of Maochharam. including tbe present 
plaintiff. This arrangement was not communicated to any of the creditors. 
Nor was it acted upon. The defendants admitted that it did nob form any 
part of the consideration for the sale-deed (Ex. 98). 

In 1881 the house sold to the defendants was attached in execution 
of the decree which tbe plaintiff had, as above stated, obtained against 
Mancbharam on the 30th September, 1878. The attachment was raised at 
the instance of the defendants, who claimed the house under the sale-deed 
^Ex 981 Thereupon the present suit was filed for a declaration that the 
house in question was liable to attachment and sale in execution of tbe 

nlaiotiti's decree, • , i u 

The defeadaots pleaded that they were owners ot the house by right 

of purchase under the deed of sale (Ex. 98). and were in actual possession 

of a part of it, and had let the remainder to Ambanai under a written lease . 

that Ambabai. had authority to sell the house for and Q 

her husband’s debt; and that the sale by her was bona fide ana 

adequate consideration. 

Tho Subordinate Judge found that the sale was ° J 

being made in fraud of creditors, and was. therefore vo,d as aga.ust he 

plaintiff, the judgment-creditor. He, therefore passed a decree 

plaintiff’s favour, declaring the property liable to ajitach 

execution of his decree against the deceased Court. 

Against this decree the defendants appealed toth ,_„Q||ants. 

P. M. Mehta (with him Mamkskah Jehangirs ^ oi^raudu- 

-[670] The sale by Ambabai 98) 

lent transaction. It ^^ bts due to tbe appellants by the 

valuat)l 0 consiaeratioo. There were time-barred at the date 

deceased Mancbharam. .. ■ ^ opod consideration for a valid 

of the sale ; bub a time-barred Ex. 114 to pay off the 

contract. Besides, This is a 

creditors of the deceased. And they navo y 
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substantial consideratioD for the sale. The sale ought, therefore, to be 

to defeat the execution of the 
plaintiff s deoree—Tillakckana Svidumal v. Jitamal Sudaram (l) Bub 

such object in view. They expressly undertook to 

rffin creditors, including the plaintiff, and they have 

lulliiled tbeir Dromise. 

Lang (with him Nagindas Tulsidas), for the respondent.-Man- 
chhram died iD insolvent circumstances. At his death several decrees 
were outstanding against him. The creditors were pressing for payment 
His widow was ^b competent to alienate the whole of his propLtv to 
the appellants. Her alienation was a fraud upon the creditors The 
appedants had no legal claim against che estate of Manchharam. Their 

' u ^ consideration for sale. 

To^Lv orth^n“rM> creditors was not communicated 

tftkW creditors The appellants have not acted upon that under¬ 
taking The principal creditors still remain unnaid. The apnellauts admit 

or thTs^le dr; ‘ Th “r - part of tb^eona^dlra “on 

sale^^ ^ “0 ccnsiderabioD whatsoever for the 

law m under the Hindu 

Uw. to alienate her husband s estate for the purpose of paving his debts 

even though they be time-barred-H/iafa NahLa v. 7^7(2 ’ 

The engagement to settle the claims of the creditors is part of the consider- 

ation for the sale. The defendants may have foolishly repudiated it in 

JUDGMENT. 

been^rilTI;torb!“prefc 

Sftha of seeking elsewhere for the principles bv whIchT 

asaiost hi„, aod in°7a™ufr:hJ'p,:io°trrrf 

oacasion passed'o '’tfe iT Thrs' “a's “ ‘ hf 

recovery on the'bonn^rfh Manchharam’a death 

that Sharam Si mto limitation. It is in evident 

stance C ac "unffnf 

favour of bil br;;; lo" ■“ 

aa.„ow.ed,.eo. wftb ^b^d" trb™r‘sa°d 


(1) 10 B.H.C. R. 206. 


(2) 2 B. 67. 
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that the Hs. 10,000 were a deposit, aod should be treated as a trust, 
but there is nothing in the document (Ex. 117), to indicate this. Tdere is 
no declaration of trust by Manchharam, only an acknowledgment of debt 
subject to the ordinary law of limitation. Thus when Manchharam died, 
the claim of his brothers on each of the documents 116 and 117 alike was 
barred by limitation. 

Manchharam loft some immoveable property consisting of a house 
valued at Es. 10,000 or Es. 12,000, and a garden mortgaged for Es. 5,000. 
There were also some articles of moveable property. [672] His widow 
Ambabai appears to have had some jewellery, most, if not all, of which 
would probably rank as stridhan\x\ the more special sense. 

Ambabai’s friends were desirous of serving her, as far as they could, 
in the embarrassing situation in which she was left by her husbands 
death. The witness Bhagvandas says that he -agreed with her to take 
over her immoveable property, and settle the claim of Gopal Myral, the 
present plaintiff. He even purchased a stamp of Rs. 120 for the transfer. 
But the brothers of Manchharam. the present defendauts, having come 
forward at this juncture, and asken that a transfer should bo made to 
them, a fresh stamp of Rs. 200 value was procured, and on this 
Ambabai executed a transfer (Ex. 98) of the immoveable property she had 
inherited from her late husband to Rangilbhai and the other defendants. 
The consiHei-atioD set forth in Bx. 98 is the old debts due by Manehharam 
to his brothers, who also undertook to pay the mortgaged debt, ihis 
last agreement was less an engagement by way of consicteratioa than 
a recognition that the property was subject to a burden detracbin, 
from its value. The transaction was, on its face, a conveyance o the 
whole property minus the amount of the mortgage m consideration of the 

two claims admitted by it as due. , , j < j 

Ambabai executed a rant-note (Ex. 99) in favour of the defendants 

but nothing was claimed under this, nor it is evident ^ 

be claimed. The nominal rant remaine-l m arrear, and a suit to 
enforce payment of it was brougbc only after the prasenu proceedings 

wera^^nstitut^ed^e^^ No. 114 bears the same date as the coDveyance and 

the rent-note. f.c.. the 7bh June 1879. By it. the brothers 
u (■ Rnn/iilbhai himself undertake to settle the claims of Maochba 
vlrcradZs or his principal creditors, irrcluding Gopal Myral, the 

six days later, and that the rea consi 83 ) Dayabhai 

of valuableswbich be never i^ceived R^^^^^^^^ to Lcapa 

give a somewhat similar account Their objecMS^^e y^^^^ _ 
the liability they have accepted by their counsel has been driven 

to Uiye substance to ‘XTs'aS fneJnd ‘tUt the document (Ex: 114) 
':anv1orme^a part-a new and valuable part-of the considaratiou orovmg 
from the defendautsfo^the couveyaucer^^^^^^^ ^ 
soou M—riusTon-ed their interests under Ex. 98 to Raugilbhar, who 
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had uob executed Ex. 114. The object apparently was to sever the liabilitv 

possible, from the ownership under Ex. 98 on 
which It might otherwise be made a charge. 

^ When Gopal Myral in execution of his decree attached the property 
m question, the defendants set up a claim to it as owners, and got the 
attachment raised. Hence the present suit, in which Gopal Myral seek^ 
to establish the continumg liability of the property on the grounds 
U) that Ambabai had been imposed on by She defendants in tbe 
^ansaction recorded ,0 Ex. 98. and. (2) that the conveyance had been 
made by Ambabai without authority and without consideration. 

f- n Judge thought, on the evidence, that the whole 

Tr f was DO real consideration and no 

nten ion leally to ransfer the property. Ha pronounced judgment. 

therefore. favour of theplamtiff. The issues are not accurately drawn. 

essential points of the ciise, 

in thfs rer^? of appeal of their insufficiency 

fortheapneilants Cdefend- 

auDDorred hf 1 ® ® I" ^ transaction [674] 

nTbe undoL fand one. therefore, which could 

creditoi Th! ? i ’T''" tha interest of a judgment- 

anfc fnd Ex. 114 was relied on as speciailv imoort- 

aut, and as leally securing for the creditors the best terms possible under 

by theXenXrt'' ^^ide the decWions made 

tiorrA^f^Ih^-"^ appear that there were no means available for the satiffac- 

-r ^nterrr 

HEHSsrffSipfSsSSS 

0 ‘ber consideratioa ShrLpvey.nTe (Ex'ot) than f °7““‘ 

provisions of that kini it in Ijut., even apart from spaeial 

either through its Lne a " fieueral holy of creditors 

Judge has ^found^or^elso Tift transfer, as the Subordinate 

claims. ^English Statute 

r"’ ^- 

(6) See Notes to T„y„e’e Case. 7 Smith's Leading Cases. ® 
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operatioD ia the mofussil of lodia, bat ic embodies, as the Judicial 
Cntnmittee have recognized— Abdul Hye v. Mir Mohammed Mozaffar 
Ho^^ein (1)—principles of general aoplicatioD on account of their essential 
eguitv. Lord Mansfield declared they were a part of the English com* 
mon law, and that the Statutes of Elizabeth were superfluous— Oadogan 
V. Kcniiett (2). Under the Roman law, the PaiiUana actio a6forded a 
mnaus of recovering for creditors property which had been aliened, in 
order to place it beyond their reach, whether by a lucrative or an onerous 
title (3). The only difference between the two cases was tliat in the latter 
the transferee, who was to be deprived, must have been aware of the 
fraud (4). From this part of the Roman law most of the nations of modern 
Europe have derived a stringent system of rules for annulling tran¬ 
sactions, whatever guise they may assume, entered into for the purpose 
of depriving creditors of a just distribution of their debtor’s assets (5). 
Tliese have relation, no doubt, generally to bankruptcy, and it has been 
said in England that the purpose of the Bankrupt Acts was quite different 
from that of the Statute 13th Eliz., Ch. V (6). Directly, no doubt, it was 
different, as the Bankruot. Acts aimed at an immediate appropriation of 
the insolvent trader’s effects to the defrayal pro rata of his debts, while 
the Statute of 13th EUz , proposed simply to sat aside any alienation by 
a person of any class in fraud of his creditors. But the recent changes in 
the Uw of bankruptcy have placed all classes nearly on the same level m 
matters concerned with insolvency (7). A transfer fraudulent undei the 
Statuteof Elizabeth is an actof bankruptcy : so. too. is a transfer to a single 
creditor of virtually the whole of the debtor’s property m consideration ol a 
pre-eiisting debt—Di Wood (8)—or a transfer even of a part if made m 
contemplation [676] of bankruptcy. These are really but extensions of the 
principle embodied in the Statute of Elizabeth, which, carried out to its 
logical consequences.would guard the properties of insolvents against impro¬ 
vident dissipation bv means of conspiracy with particular creditors; but. 
apart from that, they rest on principles as equitaole and of as general 
application as anv on which the Statute itseli can be placed ^us, m 
Scotland, even before the Statute Liw had provmed specific rules forca.es 
of fraudulent disposition, such transactions were set aside 6®^ 
principles in favour of the injured creditors (9). For example. ^-disposL 
lion omnium bonorum to a creditor . . though really ^ . 

value of his debt, was ‘reduced’ in order to bring m all the par 

wassi 4 ”( 9 ) • an arrangoment giving favoured creditors a preference was set 
aside(lO) ’ The near relationship of the person profiting by the disposition 
of the whole or a greater part of the debtor s estate 
said proof of collusion (11). It. at least, suggests collusion, and is an 
important circumstance in determining the real character of an impeached 

^‘‘""Tfappaars. then. that, even apart from the special 

bankruot laws or of the Statute of Elizabeth, the jurisprudence of 

Lilized nations regards unequal dispositions 

insolvent circnmstancas, and known to be so by the dispon^ 

(3) See Sav. Syst. Sec. H5, ss. 


(1 

(4) 


10 C 61C. <21 Cowp. 434, 

Vionius Ad. Inst. Lib. IV, Tit- Vl, S. 6. 


6) lee Smiths-Leading I. ?■ 1. Notes. 


(71 See Statutes 46 and 47 Vic,, C. 52, S. 48. &c. 
(8) L. R. 7 Ch. Ap. 302. 

(‘J) Bee Burge’s Comms.. Vol. 3. p. bio. 

(10) Ibid.. 619. 


(11) Ibid., 618. 
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with disfavour, and will set theoa aside (1), except where the transferee h as 
simply pressed a valid claim or made a purchase in good faith—see Ex 
parte Games ; In re Bamford (2). Under the Hindu law, as under the 
English law, fraud vitiates every transaction (3). The principle has been 
less elaborately developed in precise rules than in the European Codes; 
bub when Hindu law supplies a dat7im of recognized principle, the Courts 
may well follow English equity in the details derived from an identical 
principle— In re Kahandas Narrandasi^). The distribution of a bankrupt 
trader’s effects used to be made, and still is made, where [677] native 
usages, prevail, by a panchayat of the creditors (5), or of the 
trade-guild to which the bankrupt belongs, pro rata amongst the just 
claimants. The jurisdiction of the British Civil Courts to deal with the 
assets of a bankrupt estate was established by the case of Dadabhai 
Boostuniji V. Nanabhai Mancherji (6), in which the dispositions made by 
the debtor’s manager were revised and re-adjusted. It is essential to the 
effectiveness of such a jurisdiction that it should not be subject to defeat 
by unfair arrangements made between an insolvent and a favoured creditor 
by which the latter is to profit at the expense of his competitors, or for 
preserving to the debtor the estate which ought to be applied in satisfying 
his debts : and as the trader’s fraud is, under the Hindu system, punish¬ 
able by fine (7), so the other party bo the fraudulent transaction cannot 
be allowed to profit by it bo the detriment of the creditors generally. 

It appears, then, that had the transfer now in question been made 
by the deceased Mancbharam himself, it could nob have been upheld as 
against his judgment-creditors The transferees were nob purchasers for 
money or even ordinary creditors diligent in pressing an enforceable 
right, They were members of the vendor’s family, and tbe consideration 
they gave was old and barred claims that could not be enfoiced—Butcher 
y. Stead (8); Ex parte Blackburn-, In re Cheesebrough (9) ; Ex parte 
Topham ; hire Walker (10). The payment of such debts would in itself 
be high y creditable to a debtor, but payment of them by the transfer of 
an insolvent s whole estate-i/^: parte Holliday ; In re Liebert{U)-tQ the 
disappointmeot of creditors, whose claims were nob barred, was in itself 

t t J^e*abiv 0 S acquainted with the faoo8-C’(»■nli/^ 

v. Llark (12)—and under such circumstances as are proved in this 
case, It could not be regarded as a real and practical transaction. The 
consideration, regarded from a business point of view. was. wholly 
inadequate, and inadequacy is an indication, though nob [678] con- 

consideiation moving from the defendants could be deemed "good ” 
and as between them and Manchhar.am no doubt it would be so there 

^ 1 correspondence of the real to the 

by f creditors, was not altered 

^ ^ document No. 114. It was only bv accident th-it 
the ciedi tora could benefit by that agreement. It was not communieated 


S R. ®,^r Hicdu Law. p. 704. 

(8> L.R. 7 E. V/l.l’pp. 639^' ^ 

L.K, 14 Eq. 134. ( 13 ) iq ^ast. 212. 


(2) L.R.. 12 Ch. Div. 3U. 
(4) 5 B. 154. 

(7) Steele L. C. loc. cit 
(0) L. R. 12 Eq. 358. 
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to them, and it could be suppressed at any moment by the concurrence 
of the parties to \t~Garrard v. Lauderdale (l), Johns v. James (2). Its 
insufficiency to give the transfer the character of an assignment for the 
benefit of creditors is plainly 'shown by the defendant’s repudiation 
of it as connected with Ex. 98. If, as they assert, it is quite inde¬ 
pendent of that document, the latter has no substantial consideration 
to support it, only the moral obligation to pay a barred debt which no 
one would in a real transaction allow to prevail against the obligation 
to satisfy a decree about to be executed. If, however, it was connected 
with Ex. 98. the exclusion of its terms from that document and the 
secrecy observed about it go to stamp the transaction with fraud, whether 
the transfer was real or only pretended. The object plainly was to 
induce the creditors to take less than they could fairly claim by a oretended 
failure of assets. There was thus no honest trust for distribution which 
could defeat the plaintiff’s execution— Pickstock v. Lyster (3); Ingliss 
V. Grant (4) —nor any consideration moving from the defendants at 
the request of the plaintiff, by which, as against the latter, the convey¬ 
ance (Ex. 98) could be sustained; a transfer to a member of the 
transferor’s family may be sustained on an inadequate consideration— In 
re Johnson ; Golden v. Gillani (5), but here there was au insolvency, there 
were outstanding decrees known to the defendants. The parties must 
[679] have looked to the defeating or delaying of the creditors as the 
natural result ; it was the obvious purpose of their transaction—see 
Thomson v. Webster (6) ; Cornish v. Clark (7J : Spencer v. Slater (8). 

Now, if the transaction, though entered into by Manchharam himself, 
w’ould have bad to be set aside in so far as it interfered wich the execution 
of the plaintiff’s decree, much more is that so when his widow is the 
transferor. She took the estate as ao aggregate, assets and debts together. 
Her first duty was to pay her deceased husband's debts, and to pay them, 
as far as she could, equally according to the obligation with which the 
succession had devolved on her (9). She may be regarded as in some degree 
a trustee, or, at any rate, under a legal obligation for this purpose, and not 
at liberty to deal capriciously with the estate which she may alienate at all 
only for special purposes indicated by the law. She ought not, in performing 
the duty cast upon her, to prefer one valid claim to another, as her husband 
might have done, because from him the favoured creditor could have obtain¬ 
ed as much by his diligence. On the widow no pressure could be exercised, 
except through the estate, and that she was bound, pressure or no pressure, 
to distribute amongst the creditors. There could not here have been a 
legal necessity such as is prescribed as an indispensable condition by the 
Judicial Committee—22oJ Liikhee Dabcav. Gokool Chunder Chowdhry(.10); 
Kcoer Gooiab Singh v. Rao Kurun Sing (11); a purchaser from a widow 
must see that she exercises her power of sale sWicWy—Doe dem.Rajchun- 
der Paramanick v. Biswas 112 )— or at least satisfy himsel by 

reasonable enquiry that a sufficient cause for alienation exists Ud). 
Assuming, then, in favour of the defendants that this sale to them, by the 
widow, of nropertv to which they would succeed on her death was a real 
transaction, vet nlainlv it was one. the dominant motive-see Ex parte Hill; 


(IJ 2 Russ, asd My. 451. ® lot' 

141 5 T. R. 630. ‘5) 20 Ch. Div. 397. 

(7) L.R,, 14 Eg. 184. (8) L.R. 4 Q.B. Div. 13. 

(9) Weet and Buhlcr’s Hindu Law. 102. 394. 

aO) 13 M I. A. 209. (11) 14 M.I.A. 176. 

(13) West & Babler’s Hindu Law, p. 101. 


(3) 3 M. <t 8 . 371. 

( 6 ) 4 Drewry R. 632. 
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In re Bp’d (1) of which was to give the defendants a nreference regarded 
by the [680] law of the parties as fraudulent, and by which, therefore, it 
would not allow the intended beneficiaries to profit at the expense of third 
parties. If the defendants told Ambahai that their claims were barred by 
limitation, it is plain that they all joined in a scheme for depriving the 
judgment'Creditors of their due. If they did not tell her, they deceived 
her by their silence, when, as near relatives getting an advantase, they 
were bound in dealing with an ignorant woman to pub her in possession of 
all the material facts (2). This, however, is a position which they do not 
take up, and could not be allowed to take up, so as to profit bv their own 
avowed fraud. 

For the reasons we have given, we confirm the decree of the Court 

<3^168^00 subject bo attachment by the 
plaintiff m execution of his decree against Manchharam Costs to be 
paid by the appellants. The Code of Civil Procedure provides equitably 
tor other creditors of the deceased Manchharam, who have been diligent 
in pressing their claims. 

Decree confirmed. 


11 B.680. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Nanabhai Baridas 


MORO AbaJI, deceased, hv HIS SOS A.\D HEIR, ATMARAM 
MORESHVARrHAKUR {Original Defendant), Appellant v. Narayan 
DhondoHat Pitre and another {Original Plaintiffs), Respondents * 

[2Ubh -July, 1887.] 

Relations of inamdars khot—Khot—ffis status in t/ui Ratnioiri n;c/r,v/ n 

ship not an essential incident of khotship-0»«is_ThaI. ^ ^ ^ ^ Owner- 

inamdars of a certain village in the Ratoagiri Dis 

IMPSsifMi 

to reloJlr^fl. A iresh kabulayat every vear to the plaintiffs and 

tho A f revenue from them for the vears 1869-1S70 and 1870 IfiTl 

that the ® owners of the whole soil of the village and 

(It L,R. 23 Oh'. Dw’egr"' 

(3) Be, Aot IX ol 1872, as. 16, 17. Com. Dig. Til. Chancery (2 T. ii). 
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were not esseoHal to the conception oi a khotship ; that in levying thal on the 
lands tilled by the plaintiSs the defendants did not necessarily assert they 
certainly did not establish, a proprietary right to the soil as against the inim- 
aais ; and that the defendants held a position with rights and obligations not 
essentially different from those of other kltots in the Ratnagiri District, who 
were farmers of the public revenue. 

[R., 12 B. 534 (536) ; D., 23 B. 518 (524).] 


11 B. 680. 


These were cross special appeals from the decisioo of Dr. A. D. 
Pollen, Acting Assistant Judge of Ratnagiri, in cross appeals Nos. 314 and 
356 of 1874. 


The plaintiffs are the mamdars of the village at Kasarde, in the 
Ratnagiri District. The defendants are the vatandar or permanent khots 
of the same village. The village was granted by the Peshwa’s Govern¬ 
ment to the plaintiffs' ancestors under a sanad dated 3rd September, 
1778. The sanad purported to grant “the village of Kasarde in tarf 
Kharepatan. in taluka Viziadurg, including both the svarajya and moglai, 
(shares of revenue), together with the kabshipati, kulbab, kulkanu, (all 
taxes and assessment, Ac.,) the present and future cesses, and the inam 
izai (cess), excluding the hakdars, inamdars and devaslhan, (that is to 
say), the whole village, together with the water, grass, wood, stones, 
mines, and hidden treasures.” 

At the date of this grant, the defendants’ ancestors wei*e absent from 
the village. They had left the village some years before, owing probably 
to the political disturbances of that period. They did not return to the 
village and resume their position as khots till a. D. 1810-11. Since then 
they discharged the ordinary duties of khots, and enjoyed the ordinary 
rights and privileges incidental to their khotship. 

[682] In 1875 the plaintiffs sued the defendants to recover damages for 
cutting down certain trees in the forest attached Co the village of Kasarde. 
In that suit the defendants contended that, as khots, they were proprietors 
of the whole village including the forest. The case came up on second 
appeal to the High Court, which held, upon the construction of the sanad 
of 1778 that " so far as the Peshwa’s Government could pass the soil of 
the village of Kasarde and its revenues by its grant, it did pass them to 
the ancestors of the plaintiffs, the Pitres.” The plaintiffs were, therefore, 
declared to be the owners of the forest, subject, however, to the right of 
the defendants and their tenants to cut and use so much jungle wood as 
might be necessary for their agricultural and domestic purposes, in accord¬ 
ance with the custom of the country(l). 

In the present suit the plaintiffs alleged that the defendants had not 
executed to them the annual kabulayats, nor paid over to them the revenues 
for the years 1869-70 and 1870-71. They, therefore, sought to recover 
the revenues for those years, and to compel the defendants to pass a 

kabuiayat every year. , , . . ^ 7 l . ..u 

The defendants contended that, as vatandar khots, they were 

proprietors of all the cultivated lands in the village ; that they were not 
bound to pass a fresh kabuiayat every year ; that the plaintiffs, as inamdars, 
were not entitled to the land revenue which would be otherwise payable 
to Government; and that they had recovered the same for the years in 
question direct from the tenants. 

The lower Courts awarded the plaintiffs’ claim for the year 1870-71. 


(1) Printed Judgments for 1881 p. 146; see note, post p. 6S8. 
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JUDGMENT. 

West, J.; —The coafcest in che present case is between the inamdars 
of the village of Kasarde. in the Ritnagiri District, and the khols of the 
same village. The former are a family of Pitres, the latter of Thakurs, 
and they may be named accordingly for the sake of convenience. 

In the year 1778 the Pitres of that day obtained from the 
Peshwa a grant of the village of Kasarde. It is expressed in the most 
comprehensive terms, and it conveyed to the grantee all the proprietary 
rights over the village that the Government could transfer to him. 
It has been construed in this sense in a previous suit between .the 
parties now before us as to the forest laod of the village— Narayan 
Dkondbhat Pitre v. Trimbak Vitkal TJiakur (2). In the judgment in that 
case the late Chief Justice says that, “ so far as that Government could 
pass the soil of the village of Kasarde and its revenues by its grant, it 
did pass them to the Pitres, the ancestors of the plaiotiffs.” This would 
at hrst seem to be an adjudication as between the Pitres and tbe Thakurs, 
that the former were unqualified owners of tbe whole village, and so it 
was coostrued by the Assistant Judge in dealing with the hrst set of 
issues remitted for trial by this Court. But tbe suit decided by tbe judgment 
in question had for its physical object only tbe forest lands of the village. 
It made certain reserves as to tbe user of the forest in favour of the 
Thakurs as landholders, which [684] were inconsis'ent with an absolute 
ownership on the part of tbe Pitres. Lastly it was clear that, in so far as 
a proprietary or even proprietary right subsisted over any part 

of the village at tbe time of the grant, that right could not have 
been destroyed by the grant, nor was it meant to be touched by 
the judgment- Tbe decision'was res/lidicatrt as to tbe particular area 
to which it referred, and the Thakurs could no more, as to that, 
set UD any right against the award in favour of the Pitres. But con¬ 
ceding all this, it was maintained tbe principle by which tbe grant had 
beeu^ held to pass all unoccupied and uncultivated land of tbe village to 
the donees, would not apply to the lands nob included in that category. 
That the Thakurs had had some rights as landholders was implied in the 
judgment, and their title as khols gave them, it was urged, proprietary 

(1) See 11 B. 355. (- 2 ) See 11 B. G88 Qot,o. 


Against this decision both parties preferred special appeals to the 
High Court, which on the 30tb September 1886 held that the decision in 
the previous suit regarding the forest lands did not operate as res judicata- 
so as to estop the defendants from establishing their rights to their cultivat¬ 
ed lands in the village. The case was, therefore, sent back to the District 
Court to determine whether the defendants had any and what right over 
the cultivated area of the village in derogation of the eomnrehensive 
[633] ownership ostensibly conferred on the plaintiffs' family by the 
Peshwa’s sanad of 1778(1). 

The Assistant Judge found that the defendants, in their character as 
vatandar khots, had only hereditary rights of management and of 
recovering from the tenants the customary share of the produce, but had 
no proprietary interest whatever in any lands in the village. 

To this finding the defendants took objections under s. 567 of the Code 
of Civil Procedure (Act XIV of 1882K 

Hon. Rav Saheb V. N. Mandlik, for the appellants. 

Manekshah Jekangirshah, for the respondents. 
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rights at least over the cultivated parts of the villaea araa Tf 

01 a oiant to the unappropriated wastes and to the occunied 

on tehtl^of thfTf u ^-ielding to the ai-gament 

on behalf of the Thakurs, we sent the case back for a precise determina. 

family could on the basis on which they rested have 
legal rights, aud whether, in fact, they had legal rights over the area of 
Kasarde, apart from its forest lands, which constituted a deduction or 

Sis ry“ “ “■<> 

hv proposed by this Court have been carefully investigated 

hLatiot tTfcIofe protrfcted 

t. VJ^' n ^ ^0^ some years been absent 

owing apparently bo the political disturbances of the 
w^v d "ebts aDoexed to a khotship are to be regarded as in any 

way dependent on the fulfilment of public duties, there was apparently 
a good cause of forfeiture in the case of the Thakurs. They did not 
resume their position m the village till about 1810, bub in 1811 and 
atcerwards they succeeded in re-establishing themselves as khots. In 1814, 
their rights m this character as against a rival family, the Pathadis 
were fully recognized by [685] the Pesbwa, and they have not since 
been seriously disturbed. The ordinary duties of khots have bean discbarg- 
6d by the family. The ordinary advantages have been enjoyed by them. 
The contention between them and the Pitres has arisen out of a claim 
asserted by the Thakurs to proprietary rights as inherent in their 
khotship over the whole soil of the village, except so far as individual 
rights had been acquired against them by immemorial occupation, 
purchase, or other D«eans recognized by the law. They would limit 
the rights of the Pitres to the bare reception of the revenue or land- 
tax that would otherwise be paid to the Government. It is plain 
that the grant, which confers on the Pitres everything down bo the 
earth and stones, was not meant to have so restricted an operation ; and, 
as regards the forest lands, it has been decided by the previous judgment 
of this Court that the Thakurs’ pretensions could not be supported. 

As regards the cultivated lands and those which from time to time 
were taken into cultivation, the Thakurs, as vitandar or permanent khots 
seem to have held a position with rights and obligations not esseolially 
ditfeioot from those of other A:/iois in the district. They hfwe not made 
out that, as khots. they were absolute owners or were ever recognized as 
absolute owners of the cultivated fields of the village. Had they come 
back in 1810 with pretensions such as would make the tenure of every 
field in the village precarious, they would no doubt have been strenuously- 
resisted by the rayats. Had they asserted as against the Pitres the 
extreme claims which they have recently s'et up, they would not have 
been allowed quietly to oust the Pitres from the advantages of their 
ample grant. The kabulayats which for a long series of years they 
passed to the Pitres, though they may not disprove the existence of 
certain proprietary rights in the khots, do not certainly tend in any way 
to establish such rights; and the grant of 1778 to the Pitres tends to 
show that, in the view of the Peshwa’s Government, the existence of khots 
did not annul the ownership of the soil as vested in the sovereign and 
transferable by bis grant. As the grant admittedly operated on a great 
part of the village, and the kabulayats passed by the Thakurs were in 
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Aooordanoe with it, though it deprived them, according to their [686] 
allegations, of part of their estate, it rested on them to make out that in 
the other parts of the village it had no such operation, owing either to a 
law and to pre-existing rights which so far deprived the grant of effect, 
or else because they had subsequently acquired rights in the cultivated 
lands, though not in the waste, of the village, which annulled to that 
extent the pmrtt/acie general ownership of the Pitres. It is plain that 
they were called on to establish som) clear line of distinction between the 
two descriptions of land. If the two were classed together as to the 
legal rights of which they were the object, then, as they fell under an 
iaentical principle and were embraced in the same jural relation, tbe 
decision as to the forest lands wonld be res judicata as to tbe cultivated 
lands also. 

We cannot think that the Tnakurs have established any such 
discinotion between the two classes of land as would support their 
contention in the present case. They have relied on a general proprietary 
title as involved in their Aftofs/iip, which was conclusively negatived by tbe 
previous judgment of this Court. They have produced some instances of 
khotship created or enjoyed with such proprietary rights. The adjunction 
of these in a few special instances would by no means prove that they 
were generally incident to a khotship. In the case of “ bhadigi,” or 
temporary leasehold khotship, it seems admitted they were not so, and'thab 
18 enough to show that they are not essential bo the conception of 
khotship. Bub for the purposes of the present case a reference to the 
previous judgment is enough. That decides that in thecaseof this village, 
and as between the parties before us, the khotship, as such, did nob 
comprise ownership. 


Tne most important of the transactions by which it is attempted to 
prove an acquisition of ownership by the Thakurs, if not a recognition of 
an ownership previously vested in them, is the one in which they force 
the Pitres to pav tnem a commuted tkal, or rent, for land reclaimed and 
cultivated by the Pitres notwithstanding the rights of the latter as 
grantees. The Thakurs, however, were undoubtedly khols ;‘bhab cannot now 
be questioned. In that character they being subject tn settle with tbe 

Government for the whole land-tax of the village. [687] which tax was 

in theory variable according to the produce of its lands, had obviously 

even as farmers an interest in every cultivated plot nos specially exempted 

to theexbaob of the that," or contribution properly leviable upon it. 

This was the right by which as khols settling for tbe village revenue as 

an aggregate they were compeosated for the obligation they thus accepted. 

Without this right every extension of cultivation would bub baud bo make 

em poorer. With it they would be rewarded for their augmented oaius 

by an increase of the difference between the moderate aggregate piymonc 

'^“der their annual kabuhyat and the sum of the rents 
evieil m detail from the occupants of the soil. 

thev and, as owners of Che forest land. 

Without this right tbei; 

whl^h m to make grants of waste lands as from a “ terra regis” 

lay though the lands 

tion of such an in^' coafanes of a half-oceupied village. The coasfcitu- 

ocouoy suLct oulv V CO go in and 

Government Rnf^f ® leviable by the 

ut if the Pitres instead of forest land owuers turned 
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they became imme liabely subject; fco the khot’s rights to levy The 
hhot would have to pay so much the more, ia theory at any rate, for every 
held newly brought under cultivabion, and the occupant was in his turn 
equally bound to pay the khot. 

The fact that the Pitres took the Governmeot's dues arising from 
Kasarde from the Thakars did not alter the legil relations subsisting 
between them on the point we are now considering. TheThakurs settling 
for the whole village had a i:ight to make a profit within the allowed limits 
on every cultivated holding within it. Both parties appeal to have set up 
claims as to land cultivated by the Pitres which could not be legally 
sustained. It is enough now to point out that the Thakurs in levying a 
" thal ” on the land tilled by the Pitres or commuting it into a " khand 
[638] makhta” did not necessarily assert, they certainly did not establish, 
a proprietary right to the soil as agaiosb the Pitres. A tithe- owner did 
not become owner of the soil in Sngland through the share to which be 
was entitled in lands newly made productive of titbeable crops. 

On the whole we cannot oouclude that the Thakurs have shown that 
the questions laid down at the previous bearing of this appeal can be 
answered in a sense favourable to their pretensions. With the gualihoation 
indicated in our judgment of the 30th September last, we pronounce in 
favour of the claim of the plaintiffs to the vasul, or annual revenue, with 
all costs on the Thakurs, the defendants. 

Decree confirmed. 

11 B. 686 N. 

Note— The {ollowing ia the judgment of W'>si;ropp, C.J., and Nanftiihai Haridas. 
J., in Narayan Dhondbhat Pilte v. Trimbak Vuhal (Appaals Nos. 271 and 332 of 
IdSOt delivered on ibe ]9ih April ISil, referred to in the above decision (see Printed 
Judgments for 1881, p. 276) :— 

JUDGMENT. 

WestROFP. C.J. —It isclear from tbe sannd granted by tbe Pesbwa's Governmeut 
in the Sur year 1(79 {Shika 1700, A.D. Septeiaoet 3rd, 1778) that so far as that 
Government could pass (be soil of the village of Kasarde and its revenues by its grant, 
it did pass them to (ho Pitres, tbe ancestors of the plaintiffs, the parcels granted being 
“ tbe village of Mauja Kasarde in tarf Kharepatan in talukt Viziadurg, inoluding both 
tbe svaray)/a and ibe moylai, (shares of revenue), together with the habshipati (tat 
formerly levied by tbe Aoyssiniane), the kulbab, kulkanu (all taxes and asses-imeuts, 
d!c.)tbe present and future cesses, and tbe inam tizii (cess), etoludiog tbe hakd'irs,inam‘ 
dars and divasthans (that is to sayj tbe whole village, together with the water, grass, 
wood (troesi, stones (stone quarries), mines and bidden treasures.” 

Tbe defendants have produced here a document which their pleaders have spoken 
of as a satiad, but it contains nothing to show that the fotBMt (or jungle) or the trees 
therein are vested in the delendaui;<. It was numbered as Ex. 223 in Regular 
Appeal 13 of 1)^69 in this Court. It is uot properly a sxnid, but is ajudioialsottle- 
ment of a dispute as to )v)tofi tights in which neither the plaintifis nor their ancestors 
were parties. l-Jxhibits 419 aud 374 show that in I860 the Collec(or recognized the 
plaintiff’s right as inaMirfars to the jungle, and nferted the defendants to a Civil suit 
if they wished to dispute that right, and for some oiua successive years afterwards 
the defendants, in kabulaiials g.veo annually to the tjiawdnrs by the defendants, 
recognized the right of the plaiutifis. However, in 1372, the plaintiffs having cut some 
trees, the defendnnls induced the Mamlatdac on the 8»h Jnne 1872 ta make over p.iases- 
Sion of them to the defendants, who also afterwards out down many other trees, includ¬ 
ing teak. blHckwood. khair. and other trees. The plaint in tbe present suit was filed 
on tbe 6lh January 1876, in respect of the tree.s so made over by the Mamlatdar to the 
dofendauts [689] and of the trees cut down by the latter, and, therefore, is not barred 
bylimilalion The attachment by Government io 1357 culdnot operate as an adverse 
possession on behalf of defendaiiU; and. as we have seen, the title of the plaimiffi was 
long lifter that event fully admitted by the defendants, nor could their disputes with 
their neighbours affect tbe plaintiffs’ rights. , . ^ .a 

The evidence, given on behalf of the plaintiffs as to the value of the trees, stands 
uncoQtradicted, and has been credited by both of the Courts below. 
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We concur with both of the Courts below iu thinking that the plaintiffa were ezoIuB* 
irelj entitled to the eoil andto the teak, siasu (blackwood), and kbair treea. We thinkf 
also, that the plaintiSs were entitled to the jungle trees, subject, however, to the right 
of the defendants and ibeir teoams to ouo and use so much jungle wood as may be 
necessary for their agricultural and domestic purposes only, in accordance with the 
custom of the country, but not to out or take away the same for sale or gift or other 
purposes. Tbe defendants bad undertaken by the k not to out jungle wood 

without the permission of the plaintiffs So far from asking for such permission, as 
they were bound to do, they caused the MamUtdar to mak4 over to them jungle and 
other trees out by the plaintiffs, and afterwards indi^crimmately cut trees of all sorts 
ou their own aocount. Hence we differ with the District Judge, who has deiuoted the 
value of the jungle trees from the damages awarded by the Subordinate Judge. Under 
the special ciroom^t^Qces just mentioned, tbe defendants were not entitled to any of 
the jungle trees tnken or out by them iu violation of the kabulnyoU, and must, there* 
fore, pay the full amount of the damages Rs,913«12, awarded by the Subordinate Judge. 

We vary the decree of the District Judge by awarding to the plaintiffs the sum of 
Rs. 913-1'2 as damages originally aw irded by the decree of the Subordinate Judge. We 
concur wiih the Courts below in declaring the plaintiffs entitled to the soil of the forest 
and to the teak, sissu (blackwood), and kbair trees, and also we declare the plaintiffs 
entitled to the jungle trees of the said forest, subject* however* an regards the said 
jungle trees, to the right of the defendants and their tenants io cut and use so much 
jungle wood as miy be necessary for their agricultural and domestic purposes only, in 
accordance with the custom of the country, but not to cut or take away the same for 
sale or gift or other purposes. Previously to cutting so much jungle wood as may be 
necessary for agricultural arid dnmesiic purposes, tbe defendants must a^k permission 
to do tbe same from tbe plan»tiS.s, and tbo plaintiffs are bound and hereby directed to 
grant such permission to the defendants and tbeit tenautn, and so to maintain tbe 
irfe!) in t^e foresc as to have ibereal least a sufficient quantity of jungle wood 
for the defendants -.nd tbeir tenants for •■iicb aericultural and domes'io purposes afore¬ 
said. Tbe defeodauts must pay to tie plamiiSs tbeir costs o{ tbe suit, tbe costs of tbe 
appeal tn the District G mr'. and tbe costs of Second Appeal No. 332 of 1880 to this 
Court. Tbe o-arcies respectively sboulJ bear their own costs of Second Appeal 271 of 
1880 to Ibis Court. 

[R,. 11 B. 690 ; 12 B. 534 (536).] 
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[690] ORIGINAL CIVIL. 

Before Mr. Justice Farran. 

Abdulla Pauu {Plaintiff) v. Gannibai and others {Defendants).* 

[18th, 20th and 23rd .Tune, 1887.1 

Evidence—Deed—Proof of deed denied by the 6 // whom it was executed, wh€ 7 'e 

attestUig witnesses were dead—Evidence Act 1 of 1872. 5 . 32 cf. (2). 

A deed r)f conveyance was tendered in evidence which purported to bear ^he 
mark of G. as vendor, and which was duly attested by four witnesses. G., 
• I however, denied that sbe had ever executed tbe deed, and said that tbe mark was 
I not her* 3 . All the attesting witnesses were dead, A witness was called who knew 
I tbe baudwritiog of one of the attesting witnessep, and who swore that tbe sigoa* 
I ture of that witness to tbe attestation clause of tbe deed was genuiue. 

J Beld, ou the authority of Whileheke v, Musqrove ( 1 ). that the deed was ad* 
missib le in^ evi^uc^, its elocution ^ G. being sufficiently proved, 

[Rel.. 37 0. 467-14 C.W.N. ni4 = llCr. L. J. 453 = 7 Ind. Gas. 3S9.] 

• sued the defendants to recover possession of certain 

fajandari land on which two houses had formerly stood, but one of which 
had recently been pulled down by the Municipality of Boojbay. He 
themselves into cultivators or the landlords of cultivators raising produce, 

* Suit No. 346 of 1886. 

(1) 2Cr. & M. 511. 
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derived his title bo one of the houses from one Dhanji Crisfcnaji. to whom 
(he alleged) the first defendant, Gannibai, bad sold it on the 17bh March 
1S60. At the hearing of the case the plaintiff produced an English deed 
of conveyance (Ex. O) of that date, purporting to bear the mark of the 
first defendant, and duly attested by four witnesses, all of whom were dead. 
The first defendant, Gannibai, denied that she had ever executed this deed, 
and said that the mark was nob bar’s. In order, therefore, to prove the 
deed, counsel for the plaintiff called a witness who knew the handwriting 
of one of the attesting witnesses (Dajiba Panduraug), and who swore that 
the signature of that witness to the attestation clause of the deed was 
genuine. 

Vicaji and Dhairyavan, for the plaintiff. 

Mankar and Sanjana, for the first two defendants. 

In giving judgment upon the case, Parian. J., with reference to the 
admission of the deed in evidence, said: “The plaintiff relies upon 
Ex. O as the foundation of his case in respect of [691] this house 154. It 
purports to be a conveyance from Gannibai to Dbanji Oristnaji, and 
it boars date the 17th March, 1860. I have no doubt that it is a genuine 
document in the sense that it was, in (act executed by Gannibai, though 
she deoies that she put her mark to it. It is proved to be attested by 
Dajiba Paodurang Josni, a deed-writer who is dead, and is manifestly all 
in bis handwriting, including the words descriptive of the marks-woman. 
The question is whether that is sufficient proof of its execution to allow 
of its being put in evidence. I admitted it on the authority of the law 
laid down in Whitelcoke v. Musgrove (1) and I think rightly so. Section 
67 of the Bvidenee Act I of 1872 enacts that ‘ if a document is alleged to 
be signed * * by any person, the signature * * must be proved to be 

his handwriting.’ This proof may of course, be by any of the recognised 
modes of proof, and amongst others by statements admissible under s. 32. 
The statement of the deed-writer, that the mark was Gannibai’s, is, I 
think, admissible under, s. 32 cl. (2): see Taylor on Evidence, s. 1656. 
No inference can. 1 think, under the circumstances of the case, be drawn 
against the plaintiff from bis falling to call or to strictly prove the death 
of the other attesting witnesses. The deed appears to have been present¬ 
ed in the municipal office in 1863, and now comes from the proper 
custody. Disbelieving the evidence of the defendant Gannibai I hold 
that it was executed by her.” 

Attorneys for the plaintiff:—Messrs. Balkrishna and Dikskit, 

Attorney for the first two defendants :—Mr. Bland. 


11 B. 691. 

ORIGINAL CIVIL. 

Before Mr. Justice Farran. 

In re Shaik Abdul Aziz. [14th July, 1887.] 

Begislration—Acl III of 1377, ss. 35 and 11—Denial of execution, lohat is—Practice- 
Specific Relief Act 1 of 1877, s. 45. 

A. by an indenture of mortgage dated 15tli Marob, 1887, mortgaged certain 
property to 8. to secure the repayment of Rs.lS,500 within two months. The 
deed was duly lodged for registration : but A. (tbe mortgagorl negleeted to 


(1) Cr. & M. 511. 
45.4 
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appear [692] at the legistratioo office to admit execution. A Bummons was 1887 
aooordiugly issued against him under s. 36 of the Begistralion Aot 111 of 1877 to July 14. 

enforce his attendance, and was dul; served upon him as required bye. 39. Ho, _ 

however, did not obey the summons, and neglected to attend the Sub-Registrars’ opr^lMAr, 
office on the day appointed. He subsequently went away to Arabia without ^ 
admitting execution, and was not expected to return to Bombay. S. (the GiVIL. 

mortgagee) then applied to the Sub-Registrar to treat A.’s neglect to attend and - 

admit execution as eq tivalent to a denial of oxecution aod to " refuse to regis- 11 B, 691. 
ter” the deed under the provisions of s. .35 (last clause), in order that an 
application might be made to the Registrar under s 73 for the purpose of estab- 
IiSQing the right of S. (the mortgagee) to have the deed registered. The Sub- 
Registrar, however, considered that be could not treat A.’s non-appearance as a 
denial of execution. On application to the High Court under s. 45 of the 
Specific Relief Aot I of 1877, 

Held, following Radhakissan Rowra Daknav. CAoonceZofl ( 1 ) that the non- 
appearance of A. in pursuance of the summons was equivalent to a denial of 
execution within the meaning of s. 35 of the R:gistraiioo Aot ; and that, under 
the provisions of that section, the Sub-Registrar was bound to ” refuse to 
register ” the deed. The Court accordingly made an order directing the Regisinir 
to proceed under s. 74 to make the inquiry therein directed. 

[Appp., 25 C. 93 ; 5 M L.J. 29 (31) ; R.. 18 M. 255; 2 O.C. 7 7 (78).] 

The applicant, Shaik .\bdul Azin, was the raortgagee of certain 
property mortgaged to him by one Aga Mahomed Nabi Khao, under an 
indenture of mortgage dated the 15bh March, 18S7, to secure the repayment 
of Rs. 18.500, within two months. Shortly after the deed was executed 
it was lodged for registration by the mortgagor with the Joint Sub- 
Registrar of Bombay, in pursuance of the provisions of the Registration 
Aot III of 1877. The mortgagor, however, neglected to appear to admit 
execution, and a summons was accordingly issued against him, under 
s. 36 of the Act, to enforce his attendance. The summons was duly 
served upon him, as required by s. 39. He, however, refused to obey the 
summons, and neglected te attend the Sub-Registrar's office on the day 
appointed. The mortgagee then appeared before the Sub-Registrar, and, 
relying upon the case of Radhakissan Rowra Dakna v. Chooneelall 
Dutt,{l) applied to the Sub-Registrar to treat the mortgagor’s neglect to 
attend and admit execution as equivalent to a denial of execution ; and to 
refuse to register the deed, under provisions of s. 35 (last clause), in 
order that an application might be made to the Registrar under s. 73 for 
the purpose of establishing the mortgagee’s right to [693] have the deed 
registered. The Joint Sub-Ragisbrar, however, considered that he could 
not, under the Act, refuse registration until after the expiration of eight 
months from the date of the execution of the deed. 

The applicant then applied to the Chief Presidency Magistrate fora 
warrant for the arrest of the mortgagor, but the Magistrate was of opinion 
that he bad no power to issue such a warrant under the circumstances. 

The mortgIgor weot away to Arabia without admitting execution, 
and was nob expected to return to Bombay. 

The deed being worthless as a mortgage until registered, the applicant 
applied for and obtained a rule, under s. 45 of the Speci&c Relief Act I of 
1877, calling on the Sub-Registrar of Bombay to show causa why be 
should nob be directed bo endorse the indenture of mortgage of the 15bh 
March, 1887, with his refusal to register it under s. 35 of the Registration 
Act III of 1877, in order bo enable the applicant bo take further proceed¬ 
ings under chap. XII of the Act bo obtain registration. 


(1) 5 C. 445. 
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At the date of hearing the rule the Joint Sub-Registrar’s oEBce had 
been abolished, and the duties of that officer were performed by the 
Registrar of Bombay. 

The Registrar of Bombay appeared in person. The points be raised 
are stated in the judgment of the Court. 

Lang, for the applicant, in support of the rule.—The applicant has a 
mortgage under which the mortgage-debt is to be repaid to him in two 
months. But until the mortgage-deed is registered, it is worthless. It 
cannot be in any way enforced. It cannot be given in evidence. The 
mortgagor has refused to admit execution, and has gone to Arabia. Until 
our mortgage is registered, and thus made effectual, the mortgagor may 
deal as he pleases with the property. We contend that the conduct of 
the mortgagor is equivalent to a denial of execution under s. S5 ; and the 
Registrar ought to have refused to register ; or he could have refused to 
register it on the ground that he hal no power to do so where the execut¬ 
ing party did not admit execution. Then on his refusal under s. 35 we 
could take proceedings [6943 under chap. XII of the Act, and obtain 
registration. We ask that the Court should now direct the Registrar bo 
treat the conduct of the mortgagor as equivalent bo a denial of execution, 
and to proceed as directed by s. 74. 


JUDGMENT. 

FARR.aN, J.—In this matter, on the application of Shaik Abdul, I 
granted a rule, under s. 45 of the Scecific Relief Act. calling on the Sub- 
Registrar of Bombay bo show cause why he should nob be directs 1 bo 
endorse the indenture of mortgage of the 15th March 1887, referred co 
in the applicant’s petibion. with his refusal to register it under s. 35 of 
Act III of 1877. in order to allow of the applicant's taking further pro¬ 
ceedings to have the document registered under chap. XII of the same 
Act. The application should have been by motion founded on an affidavit 
and not by petition. At counsel’s request. I treated it as made in the 
proper form, as the petition was supported by an affidavit; the petitibion 
only increased the expense of the proceeding. On Saturday last, the 
Registrar of Bombay appeared in person, and showed cause against the 

rule. 

The facts, as they appear from the applicant’s affidavit, are these. 
On the 15 bb March last, one Aga Mahomed Nabi Khan executed a 
second mortgage of certain premises in Bombay, to secure payment to 
the applicant of Bs. 18,500 with interest, and shortly afterwards lodged 
the deed with the Joint Sub-Registrar for registration, but did not 
subaequently appear fco admit execution, although requested to do so. 
Thereupon the applicant took out a summons ordering him to appe^ and 
admit execution on the 9tb May. The summons was duly served, but 
Nabi Khan failed to appear. The applicant then requested the 
Sub-Registrar to treat the non-appearance of Nabi Khan as a °eaial of 
its execution, and to refuse to register it. The Sub-Repsbrar. by the 
direction of the Registrar-General, then directed the applicant to apply 
for a warrant for the arrest of Nabi Khan, and this the applicant did. but 
the Chief Presidency Magistrate considered that be had no power to 
issue such a warrant, and consequently no warrant has been issued. 
Aga Mahomed Nabi Khan has gone to Arabia 

execution, and is not expected to return to Bombay. On the 16th June, 
the Joint Sub-Registrar [695] finally wrote to the applicants solicitor, 

456 



VI.] 


In re SHAIK ABDUL AZIZ 


11 Bom. 696 


11 B. 691. 


Stating that, in accordance with the practice of the deoartment. he was 1887 
unable to refuse registration of the mortgage until after the expiration of 

the time prescribed by the Registration Act, m.. eight months from 

date of its execution. 

The applicant is in this position : he has a duly executed mortgage. OIVIL 
he has done all that he can possibly do to have its execution admitted by 
Aga Mahomed Nabi Khan, but, in consequence of the Sub-Registrar 
declining to refuse to register it, he can take no further proceedi^s, 
under chap. XII of the Act, to have it registered for eight months, iill 
registered the oocument is worthless as mortgage. It does not affect the 
property compri.-ed therein, nor can it be received as evidence, in 
Htirjivan Virji v. Jainsetji Nowroji (!) it was. in effect, decided tbat. 
in the absence of an agreement to tbat effect, a suit does not he 
in the Civil Courts to compel a person, who has executed a dooumeDt 
to register it or admit its execution. The remedy of the parson injured is 
by proceedings under the Registration Act. The Joint Sub-Begistiar s 
office has been abolished, and his^ duties are now performed by the 
Registrar of Bombav. Hence the rule was addressed to that officer. 

The Registrar before me contended (1) that Nahi Khan had not 
denied execution of the mortgage, and that, theyefore. the Sub-Reeistrar 
was justified in declining to refuse to register it. (2) That until Aga 
Mahomed Nabi Khan appeared before the registering officer, and actually 
denied the execution of the mortgage, he. tbe Registrar, could not treat 
his Don-appeavancs as a denial of execution, and could not proceed to 
register it under tlie provisions of chap. XII of the Act. (3) That, when 
eight months had elapsed from the date of the document, he would refuse 
to register it, not because Aga Mahomed Nabi Khan denied its 6X‘*cutioo, 
but because tho time within which the document could be registered under 
the Act would then have expired (s. 341. (4) That upon such refusal the 

applicant could file a suit in the Civil Court under s. 77 of the Act, and 
thus obtain registration of the mortgage, if it was, in fact, executed 
[696] by Nabi Khan. (5) That in any event, there was a discretion 
vested in the registering officer to decline to treat the noo-apnearanoe of 
Nabi Khan as a denial of execution until the expiration of eight months 
from the date of the document presented for registration. 

In dealing with this particular case I consider that I must treat tbe 
non-appearance of Aga Mahomed Nabi Khan, in pursuance of the summons 
and bis subsequent departure for Arabia, as a wilful disobedience of the 
process issued by the officer appointed under s. 36 of the Registration Act 
to issue such process. I do not stop to consider whether that officer was 
justified in refusing to issue a warrant. That point has not been argued. 

I am clearly of opinion tbat, if the wilful non-appearance of Nabi Khan, 
in obedience to the summons, be a denial of execution within the meaning 
of 8. 35, the Sub Registrar was bound to refuse to register it, and bad no 
discretion in tbe matter. The words of the section are ;— If any of the 
persons by whom tbe document purports to be executed deny its execution 
* * * the registering officer shall refuse to register the document.” 

The word “ shall ” is imperative, and the registering officer has no option 
to wait for several months before he complies with the directions of the 
Act. He has a duty to perform, and, when the person interested in its 
performance calls upon him to perform tbat duty, he is bound to do .so. 

The question, whether Nabi Khan has denied execution within tbe meaning 
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- Lfl'^re'tnrrr 7 - O^^ooneeUl Butt (1), where it was held 

Oeiginal t denial within the meaning of the Act, and that 

CIVIL. I rnmln for ‘ »«and and admit sxecntion. in obedience of 

— T ‘ ^ t^hat purpose, is a relnsil to admit, and, therefore, a denial. 

11 B, 691. \ am convinced by the reasoning in that case that the true meaning of the 

arrived at. If there must be an actual denial of execution 
before the provisions of chap. XII can be brought into operation, the 
ease of the representative of an executing parcv. who appeared before 

know whether 

LOtf fj the person whom he represented had executed or not. could not be 
treated as a denial of execution. That could nob possibly be the meaning 
ot the L'^gislatare. A denial of execution must, I think, therefore, include 
a refusal to admit. Section 35 does not. in words, say that the denial or 
refusal to admit must be in the presence of the Sub-Registrar, and, if so 
held, would in many cases enable a dishonest executing party to set the 
law at defiance by refusing to comply with the process of the Registration 
Office and to defeat the claims, it may be, of his creditors, I think that 
the Act ought to be interpreted so as to avoid that consequence. No 
doubt s. 74 speaks of a denial before the Registrar ; but, as pointed out by 
Wilson, J,, that may fairly be construed to mean a denial in a proceeding 
before the R-gisbrar as opposed to a proceeding before a Sub-Registrar. 
The object of the Act is that all documents of a certain description shall be 
registered as soon as possible after their execution. Before they can be 
registered, their execution must be established. The primary and best 
mode of establishing such execution is by the admission of the executing 
party or his agent or representative. The means provided by the Act to 
obtain that form of proof must be adopted before the secondary ncode of 
establishing the execution by witnesses under chap. XII can be resorted bo ; 
but it would nob further, but defeit, the object of the Act, if it were held 
that a person executing a document requiring registration and successfully 
evading or deliberately disobeying the process of the Registration Office can 
prevent a document being registered at least for eight months. The logical 
resultof the Registrar's contention is that such a person, by adopting that 
course can prevent it ever being registered. It is only where there has 
been a denial of execution that the provisions of ss. 74, 75 and 76 come 
into play. Proceedings under s. 77 are in the nature of an appeal from an 
order refusing bo register under s. 76. 

For these reasons I follow the ruling of the C.ilcutta High Oourc, and 
bold that there has been a denial of execution by Nabi Khan within the 
meaning of the Act. As the Registrar is anxious for a decision on the 
merits without regarding the form of the rule, I shall make an order that 
he do now proceed, under [698] a. 74 of the Act, to make the enquiry 
therein directed. The rule in that form will be made absolute. 

Attorneys for applicant:—Messrs. Payne, Gilbert and Sayani. 


(1) 5 C. 445. 
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11 B. 698. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Birdivood. 

Dinkar PabSH.ARAM {Original Defendant), Appellant v. Vinayek 
Moreshwar {Original Plaintiff), Respondent.* [ 1887.] 

Civil Ptoceditrc Code[Act XIV of 18S2), s. 561 —Filing of objections, time for—Practice. 

Tbe expression “ the day fixed for the hearing” used in s. 561 of the Civil 
Procedure Code (Aot XIV of 168!). means the day on whioh the bearing actually 
commences, and includes botb that day and t^e day to which the hearing may 
be adjourned. The purpose of the eectinn is to give the appellant timely inti¬ 
mation of the proposed objections. 

Accordingly, a cross objection fiiei by the respondent on the day mentioned 
as the day fixed for hearing the appeal in the notice to the respondent, was held 
not too late. 

Rangildas v. Bat Girja (I) referred to and followed. 

[Dies., 7 C.P.L.R, 85.] 

This was a seconil appeal from a decisioo of G. MoCorkell, AdJitiooal 
Assistanti Judge of Ratnagiri. 

The plaintiff having, on the 3rd July 1883, filed an appeal from a 
decree of a Subordinate Judge, the usual notice was served upon the 
defendant on the 18th August 1883. On the 24tb September of the stme 
year, which was also the dav originally fixed for the hearing of the appeal, 
the defendant put in cross objectious. The Assistaoit Judge was of opinion 
that the objections, not having been taken seven days before the day fixed 
for the hearing, were taken too late under s. 561 of the Civil Procedure 
Code (Act XIV of 1882). He therefore, refused to entertain the objec¬ 
tions, and heard the appeal without reference to them. 

[699] From this decision the defendant preferrel a second appeal to 
the High Court. 

Gokuldas Eahandas, for the apnellaob.—The Assistant Judge was 
wrong in refusing to entertain the cross objection. The objection was 
not too late. See Rangildas v. Bai Girja (1). 

Ghanasham Nilkanth Nadkarni :—Notice of objection should be filed 
seven days before the day fixed for hearing— Rally Prosunno Biswas v. 
Mtivgala Dassee (2) ; Deo Kissen v. Maheshar Sahat (3) When the Appeal 
Court gives notice to the respondent it is to be presumed that the day 
fixed as the day of hearing in the notice is the day on which the appeal 
will be beard and disposed of. Section 551 of the Code gives the Court 
power of confirming the decision of the lower Court without giving the 
respondent any notice if the appellant is present on that day. If the 
appellant is present, and tbe respondent does not appear, the Court would 
give an ex parte decision under s. 100, for under s. 582 the procedure of 
the Appeal Court is to be the same as that of the Original Court. If objec¬ 
tions are not tiled seven days before the day fixed for hearing, which is 
the day mentioned in the notice to the respondent, unnecessary delay 
will be caused to tbe appellant by tbe neglect of the respondent. 

JUDGMENT. 

Sargent, C.J.—We think the Assistant Judge was wrong in 
refusing to entertain the de fendant’s cross objection. The cases of Rally 

Interlocutory Judgment in Appeal 263 of 1884. 

(1)8B. 559. (2) 9 0.631. (3) 4 A. 248. 
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1887 P^osunno Biswas y. Manqala Dassee fl) and Bco Eishen v. Makeskar 
bahai [2) undoubtealy support his view, but we find ourselves unable to 
Appel- follow those cases in the construction placed on the words “the dav fixed 
LATE for the hearing of the appeal.” By s. 552 of the Cole of Civil Procedure. 
Civil the appellate Courtis to fix a day for hearing the appeal. Section 565 

- contemplates the possihility of the hearing being adjourned to another 

11 B. 698. day. Section 557 contemplates the case in which the respondent has not 
been served with notice of appeal, and provides that in that case, when 
the appeal comes on, whether on the day so fixed in the notice or on that 
to which the hearing may have been adjournel. the appeal shall be dis¬ 
missed. But the clause provides for [700} this order nob being pissed 
if the respondent appears in person or by pleader or duly authorized 
agent on the “ day fixed for the hearing,” where it is plain, from 
the reason of the thing, that the expression must naean the day on 
which the hearing actually takes place, which may be either the 
day so fixed,” i.e., fixed in the notice, or any other day to which 
the hearing may be adjourned. This section appears to us to show 
that the “ day fixed” is carefully distinguished from the day ” so fixed,” 
i.e., the day fixed in the notice. The “ day fixed for the hearing” is the 
expression used in s. 561, and should have the same meaning given it as 
it undoubtedly must have in s. 557, i.e., the day on which the bearing 
commences, and includes both that day and the day to which the hearing 
mav be adjourned. In giving this meaning to the expression in s. 561, we 
shall be giving adequate effect to what must be supposed to bo the purpose 
of the section, viz., to give the appellant timely intimation of the proposed 
objections. This would appear to be the view taken by West and Nanabhai 
Haridas, JJ., in Bangildas y.BaiGirja (3). We must, therefore, send the 
case back for the appellate Court to record a finding on the following 
issue :— 

Whether the defendant was liable to pay two maunds of ihal rent on 
the thikan M-ode. wr/Jai?and to transmit the finding to this Court 
within three months. 

Another grounds of appeal reserved until the return of the above 
finding. 

11 B. 700. 

APPELLATE CIVIL. 

Before Sir Charles Sargent. Kt.. Chief Justice, and Mr. Justice 

Birdwood. 

LakSHMAN VENKATESH {Original Plainti^), Appellant v. 
KasHINATH and another {Original Defendants), Respondents.* 

[2nd July, 1886.J 

Hindu laic—Manager, decree against—Sale tn execution of such decree ptfsing his 
interest only—Such sale does not affect interest of the co parceners not parlies to the 
suit — Parties. 

A ealo UD(3er a deoree obtained agAinsb the manager of a Hindu family only 

passes the tight, title, and interest of those who are parties to the suit. 

* Second Appeal No. 553 of 1684. 

(1)9 0.631. (2) 4 A. 218. f3) 8 B. 559. 
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[701] AoaotdinRly, whpte, in exeoatioo of » decree obtained against two of the 1886 
brothers of the plainUff as managers in a suit to which the plaintifi was net a July 2. 
party, the house, which was the family property, was sold. __ 

Held, that the stle was void as against the plaintiff’s share in the house. AFFEL* 

Maruti Naraydn v. jOalchand |1) referred to and followed. LATE 

[N.F., 14 B 597 ; 20 B. 33^ (341) ; R.. 15 Bim.L.R. 36 = 18 lod. Gas. 385.] CIVIL. 


This was a secood appeal from a decision of M. B. Baker, District g_ 7^0 
Judge of Nasik. 

The plaintiff and his four brothers were members of an undivided 
family. The defendant No. 1 obtained a decree against two of the 
brothers (Abaji and Gopal) for debts alleged to have been contracted by 
them for family purposes, and in execution of his decrej sold half of the 
family house, and it was purchased by the defendant No. 2. The plaintiff, 
claiming the bouse under an alleged deed of gift by his paternal aunt, 
brought the present suit for a declaration of his right to it. 

The defendant denied the gift, and (inter alia) contended that the 
plaintiff’s brothers having been sued as managers, the plaintiff’s interest 
was bound by the decree obtained against it. 

Both the lower Courts rejected the plantiff’s claim. 

The nlaintiff preferred a second appeal to the High Court. 

Daji Abaji Khare, for the plaiotiff.—The plaintiff was not a party to 
the suit aginst his brothers, and cannot be bound by the decree against 
them. See iliarufi Naruyan V. Lalchhand (1). All that the defendant 
No. 2 had acquired hy his purchase was merely the inierest of the 
plaintiff's brothers. The interest of the plaiotiff remains unaffected. 

Shantiiraml^arayan. for the defendants.—The lower Courts were 
right in rejecting the plaintiff’s suit. The brothers having been sued as 
managers, the plaintiff's interest, too, passed away to the defendant. 

The debts, for which it was sold, were for family purposes, and have been 
held to be necessary debts by the lower Courts. 

JUDGMENT. 

SARGiiNT, C.J.—The course of decisions in this Court shows that a 
sale under a decree against the manager of a Hindu family [702]only passes 
the right, title, and interest of those who are parties to the suit, Maruli 
Narayan v. Lalckand, and, thereiore, although the debt contracted by Abaji 
and Gopal may have been for a family puruose, the plaintiff’s share in 
the southern half (the subject of this suit) caonot be affected by the 
execution proceedings in Krishnaji’s suit. We musr, therefore, reverse 
the decree of the Court below, and declare that the sale to the defendaut 
No 2 is void as against the plaintiff’s one-tifth share in the southern half 
of the house. The plaintiff to pay the defendants four-fifths of their 
costs throughout. 

Decree reversed. 


(1) 6 B. 564. 
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it B. 702 (F B.). 

FULL BENCH—CRIMINAL REVISION. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice 
West and Mr. Justice Nanabhai Haridas. 


Queen-Empress v. Bearma bin Ningappa.* 

[20th Ddcember, 1886.J 

Criminal Prcccdurt Code (Act X of 1882), s. 164— Statement recorded by a Magistrate 

— Evidence- Judicial proceeding—Giving false evidence—Indian Penal Code (Act 

XLV of 1060), ss. 191 and 193. 

A statement taken by a Third Class Magistrate under a. 164 of the Code of 
Crimiual Proeeducd (Aot X of 1892), sunh Magistrate not having* authority to 
carry on the preliminary inquiry ia the case, is no; evideocs in a stage of a 
ju'iioial proceeding within the meaning of ss. 191 and 193 of the Indian Penal 
Code, such that, when the statement is contradioted afterwards before the 
Magistrate having jurisdiction and exercising it in the preliminary inquiry, it 
will form a sufficient basis for an alternative charge of giving false evidence in a 
judicial proceeding. 

[F . 1 Bom. Cr. Cas. 167 = 14 Bom. L.R 753-13 Or.L.J. 709 = 16 Ind. Cas.SlVjR., 
11 B. 659 (661) : Rat. Unr. Cr. Cas. 468 (470); 2 Weir 605 (606) ; D.. 22 A. 115 
(117) = 19 A.W.N. *207; 16 M. 421 (123) = I Weir 175; 13 lod. Cas. 273 = 5 8 L. 
R. 174.] 

In the course of a police invescigation ioto the murder of oue Balappa 
the accused Bharma made a statement on solemn affirmation before a 
Third Class Magistrate, that he had seen one Dhanappa stab Balapna. 

It was mainly in consequence of this statement that Dhanappa was 
prosecuted on a charge of murder. Bharma was called as a witness 
for the Crown at the preliminary inquiry before the [703] committing 
Magistrate. In his examination he stated that be knew nothing of the 
murder, bad given no information to the police, and badmade no previous 
statement beiorethe Third Class Magistrate. The]*eupoD Bharma was 
charged, under s. 193 of the Indian Penal Code, with giving false evidence 
in a stage of a judicial oroceeding, in that be bad made two contradictory 
statements—cne before the Third Class Magistrate, the other before the 
committing Magistrate—one of which statemants he koew or believed to 
be false. He was convicted of this offence by the First Class Magistrate 
of Sholapur, and sentenced to nine months’ rigorous imprisonment. In 
appeal, the Sessions Judge confirmed the conviction and sentence. 

The accused applied to the High Court under its revisional jurisdic¬ 
tion. 

The Court (West and BiRDWOOD, JJ.) after examining the record 
of the case referred the following question to the Full Bench :— 

“ Whether a statement made before a Magistrate in the course of a 
police investigation is made in a stage of judicial proceeding so as to 
suffice as a basis, in part, of au alternative charge of an offence under 
s. 193 of Indian Penal Code.'’ 

Manekshah Jehangirshah, foe the accused.—The statement before 
the Third Class Magistrate was not made iu a stage of a judicial proceed¬ 
ing. He was not qualified to bold a preliminary inquiry in a case of 
murder. He was not acting in a judicial capacity under s. 164 of the 
Criminal Procedure Code. Therefore he was not competent to administer 


Crimiaal Retivioo No. 259 of 18S6. 
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an oath to the person making the statement. The Magistrate not exercis¬ 
ing the functions of a Court under s. 161, the statement taken by him is 
not evidence. 

Ganpat Sadashiv Rav. —Section 161 of the Coda of Criminal 
Procedure provides that the Magistrate should record the statement of 
an informant in the same manner in which evidence is recorded. 
Chapter XXV of the Code shows how evidence is to be recorded. The 
evidence of witnesses is given and recorded on oath or solemn affirmation. 
Section 4 of the Oaths Act [?04] (X of 1873) empowers a Court to ad¬ 
minister an oath. The Magistrate who records a statement under s. 164 
is a Court. He is, therefore, competent to administer an oath to the 
person making the statement. If the statement is false, the person is 
liable to a charge of giving fake evidence under s. 191 of the Indian 
Penal Coda. Ha is also liable under s. 193 of the Penal Code. The police 
investigation is but preliminary to the proceedings before the committing 
Magistrate. The statement is, therefore, made at a stage of a judicial 
proceeding within the meaning of 8.193 of the Penal Code. Befers to 
Empress v. Malka (1) ; Imperatrix v. Irbasapa (2) ; Queen-Empress v. 
Parshtam Rai/sing (3j. 

OPINION. 

Pep. Curiam. —The Court is of opinion that a statement taken by a 
Third Class Magistrate un lor s. 1G4 of the Code of Crimiual Procedure, 
such Magistrate not haviu^ authority to carry ou the preliminary inquiry 
in the case, is not evidence, in a stage of a j udicial procee iiog within the 
meaning of ss. 191 and 193 of the Indian Penal Code, such that when the 
statement is contradicts 1 afterward"* before the Magistrate having 
jurisdiction and exeroisiog it in the preliminary inquiry into an accusation 
of murder, it will form a suffieieut basis for an alternative charge of giving 
false evidence in a judicial proceeding. 

Conviction and sentence reversed. 


11 B. 704. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Shankar Murlidhar [Defendant No. 2), Applicant v. Mohan- 
LAL Jaduram [Pliintiff), Opponent.* [22Qd March, 1887.J 

Contract Act {IX of ISl2), s. 108, Exception 1 —P<jss«ssion with consent of owner — Bail¬ 
ment -Bailee—Sale by bailee of gooSs b tiled—TiUe of veridee. 

The general rule laid dowu by s 103 of iho Coulcaco Aof, that no seller can 
give to a buyer a better title tbiu he bas bimseif, is qualified by Excepiiou I to 
that section. But th > possession cooCecnplatcd by that excepiion does not extend 
Co every case of detention of chattels vvitb the owner’s consent. The excrption 
has particular relation to the cases of ner-ons allowed by owners to have the 
indicia of property, or possession [7033 under such circumstances as may 
naturally induce others to reg.rd them as owners, and coustituting some degree 
of negligence or defect of preemtioa imputable to tbe true owners. 

Whore, however, the decent ou of a chattel is allowed for a particular limited 
purpose there is not a posses.iou such as is requited by the exception. 


(1) 2 B. 613, 


* ApplicuCioii No. 200 of 1686. 
(•2) 1 B. 47y. 
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Id the case o( a gcatuitoiis bailiceDfe ol a ohabtcl, the possession remains cou- 
struotivelj with the owdof. 

8 left with C. a bafialo and a calf, to be taken care of during his absence 
from home. C. sold the animals to M. 8. sued to recover them. 

Held that the bailment by S. to C. was a gratuitous one, or else a mere 
custody by C. for S ; that 8. was, therefore, at the time of sale in constructive 
possession of the animals, and 0. could not transfer to M. an ownership that 
he had not himself. 

[F.. L.B.R. (1893-1900), 367 ; R., 27 M, 424 = U M.L.J. 69; 11 Bom. L.R. 926 
(979| = 4 Ind. Cas. 652; 12 Bom L.R. 316 |334)=«5 Ind. Oas. 457: 27 P.R. 
1902 = 81 P.L.R. 1902; 3lP.R. 1902 = 23 P.L.R. 1902.] 

This was an applioatioo under s. 622 of the Civil Procedure Code 
(XIV of 1882). 

The applicant, Shankar Muriidhar, left a butfalo aud its calf with 
one Cbh-igaDlal. to be taken care of during his absence at Nasik. On his 
return be found that Chhagaolal had sold the animals to Mohaolal for 
Es. 80 OQ the IScb September. 1884. Shaokar, therefore, sued Chhagan- 
lal, and obtained a decree, in execution of which he recovered possession 
of the animals. Thereupon Mohaolal filed a suit, both against Obhagaolal 
and Shankar, to recover the animals in question. Tbe Subordinate Judge 
held that Gbhaganial having been in possession of the cattle with tbe consent 
of the owner at the time of tbe sale, Mohanlal acquired a good title by 
his purchase, under Exceptioo I to s. 108 of tbe Indian Contract Act 
(IX of 1872), he having acted in good laitb and under circumstances 
which were not such as to raise a reasonable presumption that Cbbagan- 
lal had no right to sell the cattle. He, therefore, passed a decree in 
Mohanlai’s favour. 

This decree was upheld, on revision, by the Acting Special Judge 
under the Dekkhan Agriculturists’ Belief Act (XVII of 1879). 

Against this decision Shaokar applied to the High Court under 
its Extraordinary Jurisdiction. A rule nisi was granted on tbe 23rd 
December, 1886. 

Shivram Viihal Bhandarkar, for tbe applicant. 

Nagindas Tulsidas, (or the opponent. 

JUDGMENT. 

[706] West, J.—In the present case tbe plaintiff Mohanlal sued to 
recover a buffalo and its calf. Ho alleged that he had purchased them in 
September 1884 from Chhagaolal, and had then let them on hire to the 
vendor. In September 1885, Shankar obtaioel a decree for possession of 
tbe buffalo and calf against Chhaganlal, aud took possession of them under 
a decree in his favour. His case was that he had bailed the buffalo and a 
naif to Chhaganlal, td be taken care of daring bis (Shankar s) absence at 

&si k 

By this decree Mohanlal couM not, of course, be affected, he not 
having been made a party to the suit and claiming under a title prior in 
origin to the suit of Shankar v. Chhaganiai. 

When Mohanlal’s suit came on for decision, the Subordinate Judge 
on the issue of Ghhaganlal’s ownership and of Mohaolal s purchase foun 
io the affirmative. But his judgment sets forth very distinctly, m spite of 
some confusion of the Darbies, that be c.onsidered that the (^nership of 
Shankar and his bailment to Chhaganlal were proved. .He thought 
apparently, that the mere leaving of the cattle by Sha^nkar with Chhaganlal 
for care gave to Chhaganlal such a possession that Chhaganlal could sell 
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them and give a good title to Mobanlal. As a fact, he found there had 
been such a sale, and he decreed a restoration of the cattle to Mohanlal, 
or, in default, payment of their value with costs. 

The Special Judge, revising this decision, dealt only with the question 
of the alleged colourable sale by Ghbaganlal to Mohanlal. He found the 
purchase bad been a hona fide one on Mohanlal’s part, and upheld the 
decree of the Subordinate Judge. He did not, though be remarks on the 
confusion in the Subordinate Judge's judgment, go into the question of 
whether Mohanlal could, even by a purchase in good faith from Cbhagan- 
lal, obtain a title better than that held by Gbhaganlal himself. But 
though the general rule, of a person's not being able to transfer a right 
not belonging to him, is qualified by the Excep. I to s. 108 of the 
Indian Gontract Act (.IX of 1872), yet it is plain that “ possession by 
consent of the owner ” in that section is far from extending to every 
case of detention of chattels with the owner’s [707] consent. The exception 
has particular relation to the cases of persons allowed by owners to have 
the indicia of property or possession under such circumstances as may 
naturally induce others to regard them as owners, and constituting some 
degree of negligence or defect of precaution imputable to the true owners. 
Where, however, the detention of the chattel is allowed for a particular 
limited purpose, it has been held— Greenwood v. Holquelle (D—that there 
is not a possession such as is contemplated by the Excep. I to 
s. 108 of the Indian Contract Act. The English case of Johnson v. The 
Credit Lyonnais (2) is to the same effect. There a purchaser of a quantity 
of tobacco left it with the vendor, and sent for parcels of it according to 
his needs. It was held that the vendor’s possession was nob such that 
he could give a title by sale against the real owner. In Lotan v. Gross (3) 
Lord Ellenborough said that in the case of a gratuitous bailment 
of a chattel the possession remains constructively with the owner, and 
Savigny says this is so even in the case of a letting for hire (see Savigny 
on Possession, s. 23). 

In the present case, Shankar’s bailment to Chhaganlal, if it was made 
as the Subordinate Judge has found, was a gratuitous one, or else a mere 
custody by Chhaganlal for Shankar. According to the case just cited, 
there would, under such circumstances, be no change of possession. 
Chhaganlal would nob hold the property exc-ipt by mere detention, and 
could not, therefore, transfer to Mohanlal an ownership that he 
had not himself. The Special Judge has in a rather difficult case quite 
misconceived, as we think, the principles with which he ought to have 
approached the Subordinate Judge’s judgment in revision. It would be 
attended with disastrous consequences, if any person, on whose field a 
buffalo was put bo pasture, and who had promised to look after it, could 
sell the animal in fraud of the true owner. We reverse the decree of the 
Special Judge, in order that, after considering the facts as to Shankar’s 
ownership and the relations amongst the parties, he may pass a new deci¬ 
sion. Costs to abide the event. 
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Decree reversed and case remanded. 


(1) 12B.L.R. 42. 
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11 B. 708 = 12 Ind. Jar. 102. 

[708] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwocd. 


Chenvirappa bin Virbhadrappa (Original Defendant), Appellant 
V. PDTTAPPA bin Shivbasappa (Original Plaintiff), Respondent. * 

[23rd March and 13fch April, 1887.] 


trun^cicUon for puffose of defrauding creditors—Deed of conveyance not in real 
purchaser's name—Collusive suit by nominee against real owner—Decree obtained 
by fraud—Subsequent suit by real owner against nominee fer possession—Right of 
party to fraud to set fraudulent decree aside --Collusive transaction when held bind¬ 
ing ^ and when set aside^ 


In 1874| the pUiotiS Puttappa bought a bou^e from G.* hut caused the con* 
veyance to be executed by G. lo the defendant CbenYirappa’s namei Tbie was 
done with the object of proteotine the property against the claims of the plaintifi'e 
creditors. The plaintiff occupied the house, ostensibly as tenant to the defendaol* 
for a nominal rent. In 1860, the defendant brought a suit against the plaintiff 
to recover possession of the house, and obtained an ex parte decree. He applied 
for execution of tbedecree, but allowed the execution-proceedings to drop. In 
1883 be made a fresh appHoatioo for oxecution. Thereupon the plaintiff filed the 
present suit for a declaration of his title to the house in question, and of bis right 
to retain possession, alleging that the defendant was a mere benamidar ; tbht 
the sale*deed and the ex decree were sham and collusive traoBactioos io 
fraud of the plaintiff’s creditors, and that the defendant was merely a trustee for 
him. 


Held, that the plaintiff was bound by the decree passed io 1880 in the defend- 
ant’s favour, though it was a collusive decree. Tbe plaintiff could not get the 
judgment set aside which tbe defendant bad obtained against him by his own 
contrivance. Tbe plaintiff alleged that tbe defendant held in trust for him ; the 
object of that trust being to protect the plaintiff’s property in fraud of his credi¬ 
tors* Even if such a trust enforceable by tbe Courts could arise out of such a 
lurpis causa, tbe question was whether this continued to subsist and would be 
enforced when tbe original relations of tbe parties bad beoome merged in the 
decree obtained by the defendant against the plaintiff. Tbe general principle is 
that where a defendant has suffered a judgment to pass against him, the matter 
is then placed beyond bis control. 

Held, also, upon tbe general principle of res judicata, that tbe plaintiff was 
estopped from raising tbe question of fraud in the present Buit» which be might 
and ought to have urged io tbe former litigation* 

EpU, further, that tbe suit, if regarded as one for setting aside a decree 
obtained by fraud. w»s barred by limitation, such fraud as there was being a well 
known to the plaintiff in 1880 as in 1883, when tbe present suit was filed. 

[709] A party to a ocUusive decree is bound bv it, except possibly when some 
other interest is concerned that can be made good only through fais. 

Ahmedbhoy Hubibhoyy. Vulleebhoy Cassumbhoy (1) and Venkatramanna v. 
Viravima (2) followed. 


ParamSingy, LaljiMal{3) dissented from. 

A decree fraudulently obtained may be challenged by ® 
tosufieebyiteitberin tbe same or in any other Court: between ^ 

patties themselves to a collusive decree, neither of them can escape its oonse 

quences. . . i. ai. 

Where an illegal purpose baa been effeoted by a 
transferee is not to be treated as a trustee holding it for the benefit of tbe 

Where a collusive transaction has merely proceeded to the length of sham 
deSs passed between the parties, or even it false deolaratioos made by them m 


• Second Appeal, No. 107 of 1886. 
(2) 10 M. 17. 
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(3} 1 A. 403. 



yi] OHBNVIRAPPA V. PUTTAPPA ii Bom. 710 

litigatioQ for their oommoo benefit, the Oourte m %7 diaplaoe the appereot by 
the real ownership. 

4 

In oeses in whtoh the transaetion was still inohoate, or the grantor still re¬ 
tained a locus panilsntiai, the formal aot has been relieved against by reference 
to the real intention of the parties. Tbe violation or infringement of the law 
had not in suoh oases been oomple(**d and a suspensive condition was annexed to 
the initial acts of which Oonrts of Equity could take advantage ; but. apart from 
this, a man cannot confine the operation of his deed within the limits of an 
intended fraud. The purpose having been once auswerad especially bv defeat of* 
a third person’s rights asserted io Court, a claim for recooveyanoe would be pro¬ 
perly dismissed, 

[P., 8 Tnd. Gas. 1179=»6 N.L.R. 177 ; 3 L.B.R. 245 ; Appr., 27 B. 266 (271): 33 0. 
967 = 4 C.L? 22 = 10 G.W.N 650; R., 23 B. 406 ; 23 C. 962; 27 0.231; 19 
M. 878 ; 20 M. 32'> : 20 M. 333 ; 31 M. 485 = 18 M.L.J. 676 = 4 M.L.T. 331 ; 
4 Tnd. Gas. 233=5 N.L.R. 146; 10.0.188(189); 3 P.R. 1906 = 109 P.L.R. 
1906 ; U.B.R. (1897—1901) 544; D., 17 B. 23 (27) ; 18 B. 372 ; 22 B. 463 (470); 
23 C. 460; 7 C.P.L.R. 60.] 

Second apoeal from the decree of J. L. Johnstone, Acting Judge of 
Dharwar, confirming tbe decree of Rav Saheb Raghvendra Ramchaudra, 
Second Glass Subordinate Judge atHubli. 

The plaintiff PutbaDoa ourehased the house in dispute from one Gurshi- 
dappa for Rs. 240 on the 10th January, 1874. With a view to protect the 
prooerty against the claims of his creditors, the plaintiff got the sale-deed 
to be executed by the vendor in favour of the defendant, Ghenvirappa, 
who was his son-in-law. The plaintiff took possession of the bouse, 
ostensibly as a tenant of the defendant, for a nominal rent of Rs, 5 per 
annum. But, as a matter of fact, he did not pay any rent. 

In March. 1880, the defendant, Ghenviraopa, filed a suit against the 
plaintiff and his wife for nossession of the house, alleging that be had 
purchased it from Gurshidappa : that he had been [7101 in possession 
thereof till the 29bh January, 1880, and that on that day the plaintiff and 
his wife had taken wrongful possession of it. In this suit an ex parte 
decree was passed on the 8th June. 1880, awarding possession of the house 
to Ghenvirappa. He apolied for execution of this decree, but did not 
proceed in the matter. The aopHcation was, therefore, struck off the file 
on the 26th August, 1880, on the ground of bis default. 

On the 17bh July, 1883, ChenviraoDa presented a second darkhast 
for execution of the decree. The plaintiff thereupon filed the present 
suit, in which he prayed for a declaration of his tibleto the bouse in ques¬ 
tion, and of bis right to retain possession. He alleged that the defendant 
was a mare benamidar ; that the sale-deed of the lOth January, 1874. as 
well as the ex parte decree of the 8tb June, 1880, obtaioed by the defendant 
against him, were sham and collusive transactions in fraud of the 
plaintiff's creditors ; and that, as he had paid for tho house, the defendant 
was nothing more than a trustee for him. 

The defendant contended that the suit was barred under s. 13 of the 
Civil Procedure Coda (Act XIV of 1832) ; that it was also barred by 
limitation ; that he was the reU purchaser, and had paid the purchase- 
money; and that the decree obtained by him in 1880 was nob a fraudulent 
or collusive decree. 

^*^0 lower Courts found that the sale-deed executed in favour of 
tbe defendant was a henami transaction, intended only to defeat the 
execu^on of a decree outstanding against the plaintiff and other persona ; 
that the purohase-monev was really paid by the plaintiff, and nob by the 
defendant; that the plaintiff was in possession of the house as owner ever 
Binoa the date of his purchase ; and that the ex parte decree obtained by 
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the defendant in 1880 was a collusive decree which was never intended to 
be operative between the parties. The lower Courts, therefore, decreed 
the plaintiff’s claim. 

Against this decision the defendant appealed to the High Court. 

(?. R, KitloslcdT, for the appellant.—There is no evidence to show 
that the ex parte decree passed in June 1880 is a collusive decree. In 
that suit the plaintiff did not set up a proprietary [711] title to the bouse 
in dispute. He cannot get a fresh decision on a point already decided 
against him. The matter is res judicata. Assuming that the decree is 
collusive, it is nevertheless binding on both parties. A party to a collusive, 
decree cannot escape its consequences— Prudham v. Phillips (1); Ahmed- 
hhoy Hubibhoy v. Vulleebhoy Cassumbkoy{2 ); Venkatramanna v. Viram- 
ma (3); Patch v. Ward (4). If there was fraud, the plaintiff ought to have 
sued within three years from the date of the decree. The suit is barred 
by limitation. 


Manekshah Jahangirshah, for the respondent.—This is a suit to 
prevent the consummation of a fraud. The Court will not aid the defend¬ 
ant in defrauding the plaintiff. It is onen to the plaintiff to reveal the 
true nature of the transaction, and recover on the real agreement between 
the parties. Refers to Param Sing v. Lalji (5), Gopt Vasudev Bhat v. 
Markande Narayan Bhat{6),SiDdi Symes v. Hughes{7}, Where a fraud has 
been committed, the Court can interfere—Kerr on Fraud, 399. The plaintiff 
did not defend the suit brought against him by the defendant in 1880, 
because be was assured by the defendant that he would not execute the 
decree. As to limitation, the fraud was only known when execution 
was sought. Time should be computed from the date of the second 
darkhast, by which the defendabt sought more than a nominal execution 
of the decree. Param Sing's case (5) is in point. 

G. R. Kirloskar, in reply.—In Param Sing's case (5) there was an 
express agreement that the decree, when obtained, should not be executed. 
This circumstance distinguishes that case from the present. A plaintiff who 
obtains a decree by fraud cannot afterwards repudiate it when he finds 
it prejudicial to his interests—Kerr on Fraud. 327. An arrangement in 
fraud of creditors is binding between the parties— Bessey v. Windham (8) ; 
Boives V. Foster (9). 

Cur. adv. vult. 


JUDGMENT. 


[712] West, J.—According to the facts found by the Courts below, 
Puttappa bought a house, but caused the conveyance, Ex. 63, to be execut¬ 
ed by the vendor Gurshidapna in favour of Cbenvirappa on the 10th 
January, 1874. Cbenvirappa was brother-in-law and also son-m-law of 
Puttappa, and the object of taking the conveyance in Chenvirappa’s name 
was to protect the nroperty against Puttappa’s creditors. As Puttappa 
paid for the house. Chenvirappa’s ownership was attended with a resulting 
trust in Puttanpa’s favour. Puttappa entered on possession, though 
nominally at least, as tenant of Cbenvirappa at a small rent, and so held 
the property for several years. 


tl) 2 Amb. Rep. 763. 

(4) L.R.3 Ch. App. 203. 
(7) L.R. 9 Eq. Ca. 475. 


{2) 6 B. 703. 

(5) 1 A. 403. 

t8) 14 L. J. Q. B. 7 
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In 1880, Ohenvirappa suedPubtappa for possession of the house on the 
ground of possession wrongfully taken by Putbappa on the 29Dh January, 
1880. On the 8 th Juno, 1880, possession was awarded to Ohenvirappa by 
an ‘ix parte decree. An application made by Ohenvirappa for execution was 
allowed to drop on the 26bh August, 1880; but on the 17th July, 1883, a 
second application was made, and then for the first time, as Puttappa says, 
he found that Ohenvirappa was playing him false. Why the ceremony of 
the sham litigation had been gone through, nob only with respect to the 
house now in question, but also with respect to another ostensibly pur¬ 
chased by Ohenvirappa from Puttapna himself, does not clearly appear. 

The original conveyance in 1874 had been taken in Ohenvirappa’s name, 

in order, as Puttappa says, to guard the purchased property against execu¬ 
tion of a decree of 1872 then outstanding against Puttappa jointly with 
some other persons. That decree was satisfied by a surety, one Revanappa, 
who, Puttappa says, was paid off about a year before the institution of 
the present suit. Revanappa, it is suggested, could have sued Puttappa, 

and hence a continued need for guarding the property by the intervention 
of Ohenvirappa. 

When Ohenvirappa at length sought to obtain possession under his 
decree of 1880. Putbappa instituted the present suit fora declaration of 

his ^tle and of his right to retain possession of the house in quesbmn and 
the Courts below have decreed according to his claim, nobhwithstandin’g the 
existence of the prior decree awarding possession bo Ohenvirappa and of the 
order for execution [713] of that decree. The litigation having, as they 
say, been merely collusive, Ohenvirappa has derived no right from it 
and Puttappa being actually in possession, must be retained in possession’ 
rather than turned out m favour of his partner in deception. 

It is laid down generally that a man cannot sat up an illegal or 
fraudulent act of his own, in order to avoid bis own deed (1). If A, in order 
to defraud C. a ows B to acquire the legal ownership of his property ^ 
will not generally be aided by equity in undoing bis own act or avoiding 

^ " Mapleback ; Ex varte Caldecott (2) 

Where, in order to defeat ao execution by a judgment-creditor, a judgment- 

distrain and sell for rent not really due, the 
tenant, it was held, could not be assisted by the Court in recov<‘ring the 
money realized by the sale—Sms v. Tuffs (3). The particeps criminis 

hlTm an innocent third part?, and if he 

the ownership of his property, he cannot at 

the same time cave annexed bo the ownership a trust in his own favour 

ing thr^w ^ conspiracy for defeab- 

In Gopi Wasudevv. Markaude Narmjan (4) it was held that a 

thoSt^hTd oiighb be set aside at the suit of a real vendee, even 

^ough It had been successfully sued on as against the original owner This 

obtaioerr'^hgeneral principle, that a decree frauduienfcly 

?tanrfcnrff I a third party-i^emor v. Smith (5)-who 

received ^ collusive decree, the general principle has been long 

Hubibty can escape lbs consequences. See Ahmedbhoy 

nuOiLhoy v. Vulleebhoy Cassumbhoy The decision ju^st referred to 

(2» I-.R. 4 Ch. Div. 150. 
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has recently been followed in Venkatramanna v. Viramma (1) which 
was a case very analogous to the present one. Where a coUusive transaction 
has merely proceeded [714] to the length of sham deeds passed 
between the parties, or even of false declarations made by them in litiga¬ 
tion for their common benefit, it has been held that the Courts may 
displace the apparent by the real ownership. In Symes v. Hughes (2) a 
fraudulent transfer was set aside, in order that effect might be given to 
a compromise arranged between the transferor and his creditors. Whether 
a similar decree would have been made in favour merely of the transferor 
himaeff is not at all certain. In the Scotch case of Tennent v. Tennent (3), 
Lord Westbury expresses hypothetically an opinion, that a deed by which 
a man resigned his share in a business to his father and brother might be 
set aside at his suit, if it appeared to have been made to protect them 
against his creditors. As that was not so, it was upheld, and if it had 
been set aside, it would perhaps have been set aside only in the interest 
of the creditors, not of the man who had tried to cheat them (4). However, 
in Sreemutty Debia v. Bimola Soonduree (5) Sir E. Couch says; “ Parties 
are not precluded from showing what was the real nature of the transac¬ 
tion, although it might have been entered into for the purpose of setting 
up against creditors an apparent ownership different from the real owner¬ 
ship. In many of these cases, the object of a benami transaction is to 
obtain what may be called a shield against a creditor; but, notwithstanding 
this, the parties are not precluded from showing that it was not intended 
that the property should pass by the instrument creating the benami, and 
that, in truth, it still remained in the person who professed to part with 
it.’’ And, again, “ Although, no doubt, it is improper that transactions of 
this kind should be entered into for the purpose of defeating creditors, yet 
the real nature of the transaction is what is to be discovered, the real rights 
of the parties. If the Courts were to hold that persons were concluded 
under such circumstances, they would be assisting in a fraud, for they 
would be giving an estate to a person when it was never intended that be 
should have it.” The inference from Bam Surun Singh v. Mussamut Pran 
Peary (6;, [71S] Mussamut Oodey Eoowur v. Mussamut Ladoo (7) is drawn 
out in a still more pronounced form in Bykunt Naih Sen v. GobooUah Sik' 
dariS) by Markby, J., who there says r “An act doneby a party with the view 
of defeating a claim made against him does not estop him from disputing 
afterwards the validity of that act. The Privy Council decision, no doubt, 
refers to a statement, but I cannot make any distinction between the 
making of a statement and the doing of an act.” 

These decisions go a long way towards enabling a party to a dishonest 
trick, by which his creditors may have been defrauded, to get himself 
reinstated when his purpose has been served. The person entrusted with 
the property, in order to shield it against just claims, acts dishonourably, 
no doubt, in refusing to restore it when called on, bub the risk of this 
operates to cheek knavery if the Courts refuse their aid to the sham vendor. 
In the case, however, of Makadaji Gopal v. Vithal Ballal (9) there 
was a false award of arbitrators, a pretended sale under it (not a Court 
sale), and then a sham transfer, in order to defeat creditors. The transferee 
was really a mortgagee, and, as he bad received money in that character 


(1) 10 M. 17. 

(3) 2 H.L. Sc. 7. 

15) 21 W R. 424. 

(8) 24 W. R. 391 (392). 


(2) L.R.9 Eq. 476. 

(4) See May on Fraudulent Conveyances, p- 432. 
(6) 13 M.l.A. 551. (7) 13 M. I. A. 685. 

(9) Printed Judgments for 1881. p. 182. 
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from the plaintiff as mortgagor, it was held that he could not resist a 
claim to redeem by setting up the fictitious transactions by which the 
plaintiff's judgment'oreditor had been defeated. Still in the case just 
cited the ostensible sale was reduced to a mortgage by the acts of the 
parties, and their intention to mortgage under the form of a sale could 
be inferred from their conduct without resorting to a further explanation 
which involved the disclosure of a fraud. 


Amongst the English cases, from which the principles stated in the 
Calcutta decisions have been drawn, it would not be easy to find any in 
which a plaintiff seeking to have his own solemn act set aside simply and 
solely in his own interest has succeeded in getting the formal act replaced 
by the real intention when that intention involved a fraud on third parties. 
The Courts refuse to aid a violation of the Common Law rule against 
fraud (l), as they refuse to aid the violation of a statute by giving effect to 
transacbions[7l6](;hat infringe or evade it (2). In PhillpoUs v.PhiUpotts{3) 
the executors of a person deceased sought to escape payment of au annuity 
granted by the testator, on the plea that it had been granted for the 
purpose of multiplying votes. This purpose was opposed to the law only 
if the grantor retained an interest in what be ostensibly conferred, and the 
Court refused to deprivb the formal act of its regular effect in favour of 
those who had to rely for an excuse on the illegal purpose of their own 
testator. In Bessey v. Windham (4), cited and relied on in the one just 
referred to. the Court gave effect to a deed transferring property, though it 
bad been found, as a fact, that nothing was intended to pass by it. It 
operated between the parties, though it might be void as against creditors 
who were to be defrauded by it. Another case relied on was that of Doe 
dem. Roberts v. Roberts (5). Thera a deed was sought to be avoided by the 
defendant, on the ground that it bad been colourably executed merely to 
give an apparent qualification to kill game. The Judges would not deprive 
the formal conveyance of its effect; Bayley, J., said : “ By the production 
of the deed, the plaintiff established a prima, facie title ; and we cannot 
allow the defendant to be beard in a Court of justice to say that his 
own deed is to be avoided by bis own fraud” (6). In Brackenbury v. 
Brackenbury (7) a conveyance for the same purpose as in Doe dem. Roberts 
V. Roberts (o) was given effect to in equity by the Court's refusing to inter¬ 
fere with the transferee’s action of ejectment upon it. In Cecil v. 
Butcher (8) the father after executing a conveyance for the same purpose 
had kept it in bis own possession, and never informed his son. 
Eventually he had destroyed it. In giving judgment, Sir T. Plumer, 
M.B., said that in a Court of Common Law the completion of the 
deed was the completion of the title under it, but as to Courts of Equity 
be added : " They have not depended singly upon the question, whether 

the party has made a voluntary deed ; not merely upon whether, having 
made it, he keeps it in his own possession ; not merely upon whether 
It 18 made for a particular purpose ; but [717] when all these circumstances 
are connected together, when it is voluntary, when it is made for a 
purpose that has never been completed, and when it has never been 
parted with, then the Courts of Equity have been in the habit of consider- 
ing It as an imperfect instrument. If it was understood between the 


(1) See Kert on Fraud, d 307 
(3) 20 L. J. C. P. 11. ’ ^ 

(5) 2 6. A A. 367. 

(7) 2 Jao. & W. 3S1. 


(2) Story Eq. Juris, ss. 396, 298. 

(4) 14 L.J. Q B. 7. 

(6) 2 B. & A. 369. 

(8) 2 Jac. & W. 665. (573, 574, 678). 
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parties that it should only bo kept in readiness to be used if wanted or 
if It IS made ex parte, and never intended to bo divulged to the grantee 
unless the particular purpose requires it; the question is. whether there 
IS not then a locus panitentice ; if. under such circumstances, the grantee 
furtively gets possession of the deed, though it is good at law, vet he has 
obtained it contrary to the intention of the grantor, who never meant 
him to have It ; and will not a Court of Equity, at least, refuse him its 
assistance 7 This principle will be found to pervade all the cases. It 
may, p^haps, when the transaction is known to both parties, rest 
upon the supposition of a collateral agreement between them,’ that 
the deed should not be used,—should not be called forth into life 
unless wanted for the special purpose, and that the deed being 
executed on the faith of that agreement, it is contrary to good conscience 
and equity to call for it. and apply it beyond the purpose for which the 
grantee knew it to be intended.” His Lordship then proceeds to a review 
of the cases, and from it deduces the result: " I think there is a great 

preponderance of authority in support of the proposition, that in a case, 
where a voluntary deed is made without the knowledge of the grantee, 
when It IS made for a special purpose for which it was never required to 
bo made use of. when it has been kept in the hands of the grantor without 

ever being acted on. a Court of Equity will not relieve upon it.” It will 

the principles thus deduced from the English cases fall short 
of the broad statements in the cases of Sreemuty Debia v. Bimola Soon- 
duree[\) and BykUntNath Sen v. Gohdoollak Sikdar (2). 

As to statements made in previous litigation with a third party, 
these rest on special principles. See Boileau v. Butlin f3). Lord Justice 
James says in Bam Surun Singh v. Mussamut Fran Peary (4): “ Then, 
with regard to the supposed estoppel by C7I83 pleading, it is equally 
clear that a pleading by two defendants against the suit of another plaintiff 
never can amount to an estoppel as between them.” Of the petition present¬ 
ed in Mussumut Oodey Koowur v. Mussumat Laddoo (5) by one widow 
disclaiming her rights in order to enable another to carry on a mortgage 
suit, the Judicial Committee say (p- 598): If that is to prevent her 

recovering the property now in question, it must do so either because it 
operated as a conveyance or as a contract to convey the interest which 
she now claims, or because it operated by way of estoppel. There is no 
other way in which it can operate.” If, tbfirefore. there had been a convey¬ 
ance or a contract, she presumably would have been bound. 

In the cases in which the transaction was still inchoate, or the 
grantor still retained a locus pxnitentice; the formal act has been relieved 
against by reference to the real intention of the parties. The violation or 
infringement of the law had not in such cases been completed (6). and 
a suspensive condition was annexed to the initial acts of which the 
Courts of Equity could take advantage; but, apart from this, a 
man cannot condne the operation of his deed within the limits of his 
intended fraud. The purpose once answered especially by defeat of a 
third person's rights asserted in Court (7), a claim for relief by way of 
reconveyance would, as Lord Eldon agreed with Lord Kenyon (see Curtis 
V. Perry (8) ) be properly dismissed. Story says : "Belief is not granted 

( 1 ) 21 W.R, 422. • (2) 24 W.R. 391. (3) 2 Ex. R. 666 per Parke, B. 

(4) 13 M.I A, 551 (659). (5) 13 M.I.A., 585. 

(6) Comp, at Com. Law ; Bowes v. Foster, 27 L J. Ex. 262. 

(7) See per Cbanoel, B., in Bowes v. Foster, 27 L.J. Ex. 268. 

(8) 6 Ves. Ju. 747. 


472 



YL] CHBNVIRAPPA V. POTTAPPA 11 Bom. 720 


where both parties are truly in pari delicto, unless in cases where public 
policy would thereby be promoted ”(1), And again (s. 697): " Where the 
party seeking relief is the sole guilty party, or where he has participated 
equally and deliberately in the fraud ; or where the agreement, which he 
seeks to set aside, is founded in illegality, immorality, or base and 
unconscionable conduct on his own part; in such cases Courts of 
Equity will leave him to the consequences of his own iniauity, 
and will decline to assist him to escape from the toils which he 
had studiously prepared to entangle others." In the case of [719] Bar¬ 
nard V. Sutton (2) the plaintiff alleged a conveyance and assignment 
in trust for creditors. The defendant set up no interest except as 
himself a creditor, and the deed was decreed to stand as a security for 
this sum only. There had probably been an intention to defraud the 
plaintiff’s creditors, but on the pleadings the case could be disposed of 
apart from that question. The plaintiff did not allege an essentially frau¬ 
dulent purpose in order to deprive bis conveyance of its ordinary effect. 
Had he done so, Saigh v. Kaye (3) shows that be would probably have 
failed. 

In that case a person engaged in litigation conveyed to a friend on 
trust to pay him the rents and profits. Afterwards he demanded a re¬ 
conveyance, and the Court decreed it, saying that the mere allegation of 
a fear on the plaintiff’s part of an adverse decision was not enough to 
deprive the plaintiff of his equitable right to a reconveyance. Where a 
conveyance has been made without real delinquency under a misconception 
of the law, the Courts do not set themselves to guard a law which was 
merely imagined, not really existent, and in such a case they decree 
a reconveyance—DrttJtcs v. Otty (4) ; Manning v. Gill (5). Such cases 
obviously differ from those in which there was a definitely illegal purpose 
and intention on which a plaintiff has to rely in seeking to get rid of the 
regular effects of his own solemn act. Section 84 of the Indian Trusts 
Act, II of 1882, states compendiously the principles to be deduced from 
the cases. It implies that when an illegal purpose has been effected by 
a transfer of property, the transferee is not to be treated as holding it for 
the beuenfc of the transferor, 


Such being the law as to the rights arising under mere conveyances 
and other instruments between parties, we have here to consider further 
the case of one party’s having obtained a decree for possession against the 
other on a title, which, the latter says, is a mere trust for his benefit. 
Supposing a trust enforceable by the Courts could arise out of the turpis 
causa alleged by the plaintiff, who says the object was to protect his 
property against [720] an actually existing decree in fraud of the 
judgment-creditor, the question is, whether this continued to subsist, and 
would be enforced, when the original relations of the parties had become 
merged in the decree obtained by the one against the other. The general 
principle is, that where a defendant has suffered a judgment to pass 
against him, the matter is then placed beyond bis control. In Bateman 
V. Uamsay (6) it was held that a judgment entered even under a warrant 
o attorney executed by the owner of an estate in order to protect himself 

could be proceeded on, though this purpose had failed. 
and the Court ref used to interfere in favour of the conusor. Similarly in 

" • - - . J 


(1) Story Eq. Juris. 8. 298, 

S T ■ i' n?' 312 = 7 Jur. 685. 

(4) 34 L. J. Cb. 252. 

(6) Sau. & Sc. B. 459. 


(3) L. R. 7 Ch. Ap. 469 
(5) L. R. 13 Eq. 486. 


1887 

APBIEi Id, 

Appel¬ 

late 

Civil. 

11 B. 708 a 

12 Ind. Jar. 

102 . 


B VI—60 


473 



1887 

AFBIL 13. 

Appel- 

LATE 

Civil. 

11 B. 708= 

12 lod. Jar. 

102 . 


11 Bom. 721 INDIAN DECISIONS, NEW SERIES 


[VoL 


Ahmedbhoy Mubihhoy v. Vulleebkoy Cassumbhoy, (1) Latham, J., quotes 
Prudhatn V. PAtZ/ips (2), that, if both parties colluded, it was never 
known that one of them could vacate it”(3). It may be said, then, 'with 
confidence in the present ease that Puttappa could not get the judgment 
set aside which Obenvirappa obtained against him by his own contrivance. 
As against a third party it could be refused recognition on the ground of 
fraud. See West v. Skip (4), but there was no fraud as against a colluding 
party. Equitable conditions cannot be annexed by a Court to its own 
decree against the terms of the decree itself. It can be construed, but 
not qualified in the further proceedings. 

The law of limitation allows three years (5) within which to set aside 
a decree obtained by fraud(6). In the present case such fraud as there was, 
was as well known to the plaintiff in 1880 as in 1883. There was, in fact, 
he says, no fraud until Ghenvirappa began seriously to execute his decree. 
The decree then stands, and cannot be set aside at Puttappa’s instance, 
whether as being collusive or as guardad by limitation. 

It would be opposed, it seems, to this final effect of a decree, and it 
would certainly afford a wide opening to fraud if a judgment-debtor in 
ejectment could come forward with a fresh [721] suit to establish 
his right on equitable grounds to the very property which by the decree be 
has been ordered to deliver to another. Even under the double system of 
Courts in England it was recognized that a decree of one superior Court 
could not be set aside by another. Nor could relief be given, in equity, 
against a judgment of a Common Law Court on aground equally available 
as a defence in the latter (7). Here, however, the ground taken by 
Puttappa was equally available to him as a defendant in Ghenvirappa’s 
suit. Supposing, tbereford, that we could divide the Subordinate Judge’s 
Court into two, the new suit by Puttappa ought to have been rejected. 
There is, of course, no such division of the judicial powers in this country 
as would enables Court to interfere by injunction with its own proceedings 
or with those of any Court not subordinate to it (8). In the same Court 
the existence of a judgment unreversed is enough on general principles (9), 
even without resort to s. 13 of the Code of Civil Procedure, to prevent the 
same matter being litigated again. This appears plainly from Hu^er v. 
Allen (10). 

It has been said, indeed, that a decree obtained by fraud may be 
impeached in any collateral proceeding. See per Willes, J,, in The Queen 
V. The Saddlers’ Company (11). This must be understood, it seems, as 
“ impeached by one not a party to the fraudulent decree.” See De Metton 
y.De Mello{\2). In the present case the parties are the same ; the proceeding 
is not collateral; it is in direct contradiction to the decree, and proposes to 
avoid it by setting one judgment up against another. This incongruity 
the law will not tolerate. See Gastrique v. Behrens (13). The present 
plaintiff as defendant in the previous case made wilful default; and in the 
judgment in Trevivany. Lawrenceil^) it was resolved : lie. scire facias 
be brought against the issue in tail upon a judgment in debt against the 


e B. 703 1711. 712). 

2 Ambler, 763. (3) See Hargrave’s Law Tracts, p. 456. 

IVes. Sen. 244. Notes to Twyne’s case, 1 S.L.O. 1. 

Act XV of 1877 sch- II. art. 93. 

As to the mode to be pursued, see Aushootoshchandra v. Tara Prasawna Roy 
(10 C. 612). 

Story Eq. Pig. 8. 481. (8) Act I of 1877, s. 56. 

See Ev. Poth. II, 362. flO) L. R. 2 Ex. 16. 

(ill 30 L.J. Q.B. (186) 199. (13) 2 Camp. 420. 

(13) 30 L.J. Q.B. 163. (H) 2 Sm. L. Ca. (8th ed.) 800. 


( 1 ) 

( 2 ) 

(4) 

(5) 

( 6 ) 

(7) 

(9) 
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ancestor, and he being warned makes default, he shall not come after¬ 
wards and say that he is tenant in tail; so if he plead any other matter, 
and [722] it is found against him. Also they held the judgment upon the 
scire facias is sufficient title in the ejectment, and the first judgment need 
not be given in evidence.” A verdict negativing a right pleaded by a defend¬ 
ant estops him in a subsequent action from asserting that right as plaint¬ 
iff against the same party (1). The point becomes one adjudicated, and 
so even in a judgment by default does the point whereon judgment is given 
for the plaintiff 12). It is res judicata, and the matter so determined can¬ 
not be withdrawn from the effect of the decree while the decree stands un¬ 
reversed. See per Knight Bruce, V.C., in Barrs v. Jackson (3), where that 
learned Judge, after admitting that particular facts may be again contro¬ 
verted, adds ” provided the immediate subject of the decision be not 
attempted to be withdrawn from the operation so as to defeat its direct 
object.” If a defendant proceed by means of a new suit instead of getting a 
judgment set aside (4) when it is opposed to right, so. too, it seems can a 
plaintiff be defeated in his suit. This would lead to infinite confusion, 
and would make the administration of the law impossible (5). 

No English case has been cited for the respondent Puttappa. The 

in the Bank of Australasia v. 
Nias (6) IS distinctly opposed to his departure from the prescribed course 
for getting a decree reversed or set aside; and but one Indian case, it 
seems, can be found to support the decrees made in bis favour In 
Faram St7irj v. Laljt Mai {.!) the Court relieved the plaintiff against a 
conveyance on which he had submitted, as in the present case, to 
an ex-parte decree against him. The object of the transaction had been 
the plaintiff alleged, to shield the property against a claim by the plaintiff’s 

difference between that case and the present, 
that the defendant had expressly engaged after the conveyance to him 
tnab the plaintiff’s possession should not be disturbed, but this undertaking 
ought according to the genera view, to have [723] been pleaded against 
the defendant s claim, and could not be made the basis or suoport of a 
separate subsequent suit by the defendant in that earlier case. The Allaha¬ 
bad Court considered that as the agreement bound the plaintiff in the 
first suit not to execute his decree, and had not been brought forward by 

r “>» q™stmn of whether it barred oaeoution 

eonld not have oeen determined in that former suit, and, therefore, the 

then defendant dispossessed under the decree was not estopped by the 

deoiee, or, if estopped could nevertheless insist on the agreement, and 

recover possession. This decision is not supported by any corresponding 

narhlJ^mhiid^ d ^ 7i, ‘o ‘ho general principles 

partly embodied m that enactment. In Newington v. Levy (8), Black- 

anon;, r .“n” 

applies to all matters which existed at the time of the giviog of the iudg- 

rour; “'“r 7 7“ PPPP'-toPity of b>-inging before the 

oourt. But, If there be matter subsequent the party is not estopped from 


a) See Doe v. Oliver, 2 Sm. L. Ca.. 696, 5th ed. 

373)%. ® 

S i (4) Sefi Ev. Poth., Vol. II 367 

ei 20hT'oB 2R?’ Thomas and Fraser, p. 271. and notes.’ 

ivl 1 A ■ 10 ? Marriot v. Hampton. 
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aoctrine may bo gathered from 2 Evans'a 

and also S v. Weatherkead (2) 

Sit C3) po*^*^** Sakai y. Bateshar 

F ludgmeota of the Judicial Committee in Srimut 

7 Un^nT (4) and in TToomoiara Debia 

as uiiiforDQ concurrence of the authoritiea, 

procedure, also in the doctrine that aa 

ventate accmtur forces ua to decline 
to yield to the particular precedent that we have last discussed. 

We follow this Court and the High Court of Madras in saying that 

a party to a collusive decree IS bound by it, unless possibly when some 

other interest la concerned that can be made good only through hia. 
No such interest is at stake m the nresent case, and we must reverse 
the decrees of the Courts below, and dismiss the suit. 

The parties severally are bo pay their own costs throughout. 

Decree reversed. 


11 B. 724. 


[724j APPELLATE CIVIL. 

Before Sir Charles Sargent. Kt., Chief Justice and Mr. Justice Nanabhai 

Haridas. 


Vasudev Govind (Original Defendant), Appellant v. VlSHNQ VlTHAL 
(Original Plaintiff), Respondent. [13bh April, 1887.] 

Civil Procedure Code (del XIV of 1882 ), $. 25Q^Dscre$^Ex3cu(ion—Pa!fT}i^nt mtde 
by defendant in satis faction of decree not certified^Subsequent reversal of decree 
on appeal^Application by defendant for refund of money paid in satisfaction. 

The plaioliS obtaioed a decree ac^aiDSt the defendant for Bs. 60 and cost^, 
Rs. 29* 10-1, against which the defendant immediately appealed. Shortly after¬ 
wards the defendant sent Rs. 70 to the platQtifi*s vakil, intimating by a letter 
that the remittance was in part payment of the decree, and that an arrangement 
would be made to pay the balance. The plaiatiS did not taka oat execution 
of the decree, but the part p^ymant was not certified to the Court. On appeal, 
the decree wis reversed, and the defendant applied for the refund of the amount 
which he had paid to the platntiS. The Court of first instance granted the apoli* 
cation. The plaintifi appealed, and the aopellate Oourt reversed the order, 
holding that, under the provisions of s. 258 of the Oivil Preoedure Code, the 
payment made by the defendant not having been certified could not be recovered. 

Held by the High Court that the defendant was entitled to recover the amount 
paid to the plaintifi. The decree having been reversed on appeal, the payment, 
whether certified to the Court or not. could only be regarded as made without 
consideration, and the defendant was entitled to have it restored. 

The Court accordingly, under s. 632 of the Civil Procedure Code* discharged the 
order of the lower appellate Court, and restored the order of the Court of first 
instance. 

This was a second appeal from a decision ofE.T. Candy, District 
Judge of Batnagiri. 

On the 205h September 1883, the plaintiff obtained a decree against 
the defendant for Rs. 60 and costs Rs. 29-10-1. On the 20th October 


* Second Appeal No. 226 of 1885. 

(1) 7 T. R. 455. (3) 1 Ea. R. 537. (3) I. A. 75. 

(4) II M. I. A. 50. (73) (6) 11 B. L. R. 158, (P. C.). 
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following, the defendant filed an appeal. On the 136h December of the 
same year, and while the appeal was still pending, the defendant re¬ 
mitted Rs. 70 to the plaintiff’s vakil, with a letter stating that the remittance 
was in part payment of the decree, and that an arrangement would bo 
made for the payment of the balance. The plaintiff did not apply for 
execution of the decree, but the part payment was not certified to the 
Court. 

[725] On the 8th February,1884, the decree was reversed, on appeal, 
with all costs. On the 23rd August, 1884, the defendant applied to 
recover the Rs. 70 which he had paid. 

The plaintiff contended that, as the payment bad not been certified 
under s. 258 of the Civil Procedure Code (Act XIV of 1882), the defendant 
could not recover. 

The Subordinate Judge of Ratnagiri granted the defendant’s 
application, and ordered repayment of the Rs. 70. In giving his decision 
be said :— 

" I doubt very much that s. 258 of the Civil Procedure Code (Act 
XIV of 1882) applies to this matter. That section strictly applies to the 
case of a decree-holder who seeks to execute bis decree, but is resisted 
by his opponent on the ground that the decree has been satisfied out of 
Court. That section being virtually a penal section, its provisions ought 
nob to be extended by a wider construction. All that the applicant asks 
in this matter is to be reinstated in the position necessitated by the decree 
of the appellate Court—Napindas v. Natha Pitambar (1). The opponent 
seeks to take the benefit of both the decrees. Supposing that s, 258 applied, 
the case of Vinayek v. Jaaoji (2) shows that the opponent having admitted 
the amount received by him, that admission can be used against him"' * ” 

On appeal by the plaintiff the District Judge reversed the order of 
the lower Court. 


The defendant appealed to the High Court. 

, Jehangirshah, for the appellant (defendant).-Section 258 

of the Civil Procedure Code (Act XIV of 1882) does not forbid the recogni¬ 
tion o such a payment as this. That section applies where the plaintiff 
seeks to recover the amount of a decree which has already been paid out 
of Court, but has not been certified to the Court, and the defendant 
sets up satisfaction. Here the aecree has been reversed, and the plaintiff 

Vishnu 

There is no separate suit under s 244 
of the Code, and if the Court is of opinion that no second anpeal lies in 
this case, it will give relief under its extraordinary jurisdiction. 

tion Rhare, confra.—The present proceeding is in an execu- 

thali anTin® <3) has decided 

that an unce^ified payment made out of Court cannot be recognized hv 

voluntarily made a payment and thus 


a) lOB.H.G.R. 297. (2) Printed Judgmsnta lor 1884, p. 202. ( 3 ) n b. 6. 
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JUDGMENT. 

bARGENT, 0. J.—Tha Disbricb Judge has rejected the defendaiit’s 
applioabion oo the ground that he was debarred, by a. 258 of the Code of 
Civil Procedure, from roeoguizing the alleged paymoot of the Es. 70 by 
defendant, relying on the decision in Patankar v. Devjid). The prooer 
construction of the above section has been recently considered by a Pull 
Bench of this Court in Hciji Abdul Rakiman v. Khoja Khaki Aruth (2), in 
which the unanimous conclusion was arrived at, as stated by West, J., in 
his judgment, viz., that “ it is such nayment or adjustment—that is, the 
payment or adjustment of the decree as such—that every Court is 
forbidden to recognize, unless it has been certified; and that the mere 
passing of the money to the decree-holder it may recognize and deal with 
as resting on no consideration,” and that the decision in Patankar v. 
Devji could not be sustained. In the present case, the decree having 
been reversed, the payment, whether certified or not, could only be 
regarded as made without consideration and entitling the defendant to 
have it restored. The defendant’s claim was not, therefore, barred by 
s. 258, and we think, therefore, that under these circumstances, as no 
second appeal lies, we ought to oxarcise the extraordinary jurisdiction vested 
in this Court by 8.622 [727] of the Code of Civil Procedure, and dis¬ 
charge the order of the Court balow, and confirm the order of the 
Subordinate Judge. Parties to pay their own costs in this Court. 
Plaintiff to pay defendant bis costs in the Court bslow. 


11 B. 727 = 12 Ind. Jar. 109. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood, 


Khushrobhai NasaRVANJI (.Original Applicant), Appellant v. 
Hormazsha Phirozsha (Original Opponent), Respondent.* 

[18th and 19th April, 1887.] 

Civil Procedure Code {Act XIV of 1882). ss. 232 and<iH^Decree—Execution—Trans¬ 
fer of decree^Notice of transfer ^Transferee’s ri(}hls^L*gal representative of a 
deceased judgment-debtor^ Bis liabilith to satisfy dicree^Extent of suih liability. 

The transferee of a decree etanda in the same position for getting execution aa 
the transferor. 

If a decree ia transferred byaasignment after the death of tbejudgment-deMon 
notice of the transfer, as required by a. 232 of the Oivil Procedure Oode (Act ai 
of 18821 , may be served on the legal representative of the deceased judgme • 
debtor. The death of the judgment-debtor does not render the transferred aeore 

incapable of execution. 

Under a. 234 of the Civil Procedure Code, the legal representative of a deceased 
judgment-debtor ia liable aammarily only in respect of property actually receiv¬ 
ed by him, or taken into bis disposition. 

On the 27th March, 1878, one Bai Bbicaiji obtained a decree for Rs. 2,100 
agaioatone Phirozsha. who died in July of that year leaving his son S'mnazsha, 

bis legal representative. Subsequently one usa 

legal representative of Phirozsha upon a mortgage executed by the lat . 3 

lifetime, and obtained a decree, ia%xecntioa of which he sold the mortgaged 
property by auction, and bought it in himself for Rs. 810. On appeal, 


* Second Appeal, No. 101 of 1886. 


(2) 11 B. 6 (19). 


(1) 6 6. 146. 
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was c6V6t8ed on tha 3rd August, 1883. Instoad of, thereupon, reooveriog the 
propertj which bad been sold in exeoukion, Hormazsha on the 16th November, 
1883, agreed with Homjibhai chat the latter should retain it on payment of 
Rs. aiOaeooets of the suit. Shortly before thie oompromise was effeoted. Bai 
Bhicaiji sold her decree to the appellant, Kbuebrobhai, who in 1884 applied for 
eieoutinn against Hormazsha, The Subordinate Judge made an order for execu¬ 
tion against Hormazsha personally to the extent of Rs. 810, holding that Hot- 
mazsha had fraudulently adjueted the decree in Homjlbbai’s suit, and that, even 
If there was no fraud, he, as administrator of Phirozsha’e estate, ought to have 
recovered back the money realized by the sale, inatead of accepting a compromise. 
[728] On appeal, the order of the Subordinate Judge was reversed by the 
DUcriot Judge. 

On appeal to the High Court, 

HeW. oon6rming the order of the District Judge, that Hormazsha was not 
personally liable. Under s. 334 of the Civil Procedure Code (Act XIV of 1882) 
a representative of a deceased judgment-debtor, who has failed purposely or 
negligently to recover some debt due to the estate of the deceased, or some pro- 
perty belonging to it. is not liable in the same way as for property of the deceased 
which has come to his hands. In that section property is not defined as 
Identical with assets, and so to include mere rights of action. Nor is it provided 
that m an execution proceeding the representative shall be made answerable as 
well for what with diligence on his part would have coma to bis hands, as what 
actually has come to his hands. It may well be that while the Legislature 
intended to bring the representative under the control of a summary inquiry 
where he had actually received property, it did not intend to make him 

answerable m other cases except through the medium of asuit for administration 
or other regular action. 

[R.. 35 C. 1100=12 C.W.N. 614.] 


Second appeal from the order of S. Hammick. District Judge of Surat 
reversing the order of Kban Bahadur B. E. Modi, First Class Subordinate 
Judge at Surat, in darkhast No. 101 of 1884. 

pQ Bhicaiji obtained a decree for 

Es. 2.100 against Phirozsba Shapurji. On the 24th July 1878. Phirozsha 

^ed. On the 2nd March, 1881, Bai Bhicaiji applied for execution against 

judgment-debtor; but as she failed 
received any property of the deceased, her 

application was rejected. 

In the meantime, Homjibhai, another creditor of Phirozsha had 

legal representative of his deceased father, 
Lori ,n m«/tgage-bond executed by the latter. He obtained a 

decree, in execution of which he put up the mortgaged property to sale 

and purchased It himself for Rs. 810. This decree was afterwards reversed 

^ ® favour, 

Hormazsha entered into a compromise with Homjibhai, by which it was 

HormazL^^ th ^ “o*-t6aged property, but should pav to 

Hormazsha the costs of the suit, amounting to Rs. 240. This compromise 

was eflected od fcba 16tb November, 1883* 

h.A September 1883 Bai Bhicaiii 

had sold her decree against Phirozsha to one Khushrobhai Nasatvanji. 

[729] In 1884, Khushrobhai, as transferee of the decreA 

1882? Procedure Code (Act XIV of 

collLively en£^ and that he had fraudulently and 

coiiu^veiy entered into the compromise of the 6th November. 1883. 

Hormazsha opposed this application, contending (inter alia) — 
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(1) That the decree was transferred to the applicant after the death 
of the judgment-debtor; therefore he could not execute it. 

(2) That the deceased judgment-debtor had left no property. 

(3) That the compromise with Homjibhai was neither fraudulent nor 
collusive. 

The Subordinate Judge held that the assignment of the decree after 
11 B 727= death of the judgment-debtor, did not, and could not, render the decree 
12 led- Jer. incapable of execution; that Hormazsha bad fraudulently adjusted the 
109. decree in Homjibhai’s suit upon the alleged mortgage; and that, even if 
there were no fraud, Hormazsha, who had obtained letters of administra¬ 
tion to the estate of bis deceased father, had no right to release a claim or 
compound it where an appellate Court had already decided in favour of 
the deceased. 


He, therefore, passed an order directing execution to issue against 
Hormazsha personally to the extent of Rs. 810. 

This order was reversed in appaal. The District Judge was of opinion 
that as the decree was transferred after the death of the judgment-debtor, 
and it being, therefore, impossible to serve on him the notice contemplated 
by s. 232 of Civil Procedure Code (Act XIV of 1882), and there being no 
provision in the Code authorising service of the notice on the legal repre¬ 
sentative of the deceased judgment-debtor, execution of the transferred 
decree had become legally impossible. He further held that, as no pro¬ 
perty of the deceased judgment-debtor was proved to have come into the 
possession of Hormazsha, the decree could not be executed against him, 
even assuming that he entered into the compromise with Homjibhai 
fraudulently and collusively. 

[730} The District Judge, therefore, rejected the applicant’s darkhast. 
Against this decision the applicant preferred a second appeal to the High 
Court. 

Manehshah Jekangirshah, for the appellant.—The respondent has 
obtained letters of administration to the estate of the deceased judgment- 
debtor under the Indian Succession Act. He ought; not to have entered 
into a compromise of the decree, which was in favour of the deceased. By 
that compromise be has given up part of the assets for which he must be 
held responsible. An executor commits waste by releasing a debt due to 
the estate with the object of defeating claimants—Williams on Executors, 
Part IV, Bk. II. Chap. II. pp. 1806, 1811. The death of the judgment- 
debtor does not prevent execution of the transferred decree. Section 234 
of Act XIV of 1882 enables any bolder of a decree to execute it against 
the legal representative of a deceased judgment-debtor. 

Eav Sabeb V. J. Kirticar, for the respondent.—It is found by the 
lower Courts that we have not received uny property of the deceased. 
Under s. 234 of the Code of Civil Procedure wears liable only to the 
extent of the property which has actually come into our hands, and not for 
what with diligence we might have recovered. Assuming that the compro¬ 
mise was collusive, still we are not liable in these execution proceedings. 
The appellant’s proper remedy was an administration suit. 


JUDGMENT. 

West, J. _We do not agree with the District Judge that a trans¬ 

ferred decree cannot be executed against anyone but the original judg¬ 
ment-debtor. Section 232 provides, no doubt, that notice must be served 
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OQ the judgmeat-debbor, bat it equally provides that ootice shall be served 1887 
on the transferor.” Thera is no express provision that the service may Apbil 19 . 

be made oo the representative of the one any more than of the other. - 

Still it cannot be supposed that the Legislature intended the transferee's Apfbl- 
rights under a decree to be annulled by the death of the transferor, and the LATE 

consequent impossibility of serving him with notice, and it is similarly most OlVIL 

unlikely that the death of the judgment-debtor was meant to prevent all — 
execution of a transferred decree, though not of one untransfarred. In 727= 
allowing the rights under [731] a decree to be transferred, the Legislature 12 Ind. Jot. 
must be supposed to have contemplated the transfer to be effectual, and 
to put the transferee (subject to a precaution against fraud) in the same 
position forgetting execution as the judgment-creditor. 

The second question that arises is, in substance, whether, under s. 234 
of the Code of Civil Procedure, a representative of a judgment*debtor, 
deceased, who has failed purposely or negligently to recover some debt due 

to the estate of the deceased or some property belonging to it, is liable in 

the same way as for ” property of the deceased which has come to his 
hands.” The District Judge h is, in effect, ruled that ho is not, and no 
case has been cited ruling expressly that; be is. It is imputed to the 
defendant Hormazsha, that, after getting a decree reversed, under which, 
one Homjibhai had sold property of Hormazsha's father and testator in 
execution to satisfy a mortgage, Hormazsha, instead of recovering back 
the money realized by the sale, accepted a compromise by which he was 
merely paid the amount of certain costs and expenses. The plaintiff, a 
transferee from the judgment-creditor of the deceased father, now seeks 
execution against Hormazsha personally, and it is contended that the 
latter is not less liable than if be had actually received the money which 
he might have recovered from the defeated mortgagee. If a case of fraud 
or waste can be made out against Hormazsha, be is, no doubt, answerable 
to the creditors of his father, to whose estate he has taken out ietiers of 
administration. Sie In re Marsden, dc. il). But it is another question 
how the liabilities ha has assumed are to be enforced. The section of the 
Code of Civil Procedure says that the representatives shall be liable only 

to the extent of the property that has come to his hands.” Property is 

not defined as identical with assets, and so to include mere rights of 
action. Nor is it provided that in an execution proceeding the representa¬ 
tive shall be made answerable as well for what with diligence on his part 
would have come to bis hands as what actually has come to his hands. 

It may well be that while the Legislature iobeoded to bring the representa¬ 
tive under the control of a summary inquiry where be bad actually 
received property, it did not intend to make him answerable in other 
oases except [732] through the medium of a suit for administra¬ 
tion or other regular action. In cases of complicated transactions 
and of competition amongst several claimants a summary inquiry 
under s. 234 could seldom yield a satisfactory result. la a law 

of procedure, as in any other law, the languige of the Legislature ought 
not to be extended, except when the intention is clear—Lord Selbovne 

k fc ’’ V. Easton (2). Tnere is. no doubt, a strong analogy 

betv^en the case before us and the one exoressly provided for in s. 234 of 
the Code of Civil Procedure, but ” arguments from analogy may arise where 
a principle of law is involved : but where the Courts are dealing with the 
positive enact ments of a Statute, reasons founded upon analogies are 


(1) L.R. 26 C’j. Div. 783 (788;. 


(2j L.R. 16 Eq. Ca. 492. 
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1887 scarcely applicable”— Ramchunder Dull v. Jugheachunder Dutt (1). In 
APRIL 19. another case it was said : “ We cannot extend positive law by analogy or 

-parity of reasoning ”—Sir J. Colville in Jumoona Dassya v. Samasoondari 

Appel- Dassya (2). Applying these principles of construction to the enactment we 
LATE have here to deal with, we must bold that it was intended to make a re- 

CIVIL. presentative liable only in respect of property actually received by him or 

- taken into his disposition. In other cases the judgment-creditor is cot 

11 B. 727= without a remedy by means of a suit. 

12 Ind. Jur. For these reasons, we confirm the decree of the District Court with 

109. costs. 

Decree confirmed. 


(1) 12 B.L.R.. 2-29 (232). 


(ti) 1 C. 289 (291). 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Farran. 


Motivahoo and another {Plainti^s) v. Vinayak Veeechand 

{Defendant).* [19th August, 1887.] 

Vendor and purchaser—Aueiion sale by mortgagee of mortgaged property—Conditions of 
sate Condition that purchaser shall take such title as vendor can give where vendor 
^ ‘*^^*“Co>is<ruc(ion —Such condition implies possession of seiiie title in 

B, haviog atoldD {lom N. the title-deeds relating to a certain property in 
Bombay in which he had no interest, but which belonged to N., deposited them 
with the plaiotifis, to whom be also executed an indenture of mortgage of the 
property coiDpris6d in 6ba daeds to sdcura tbo ropAymeDt of a lOdD s^dvftocad to 
him by iha plaiotifis. The plaiotifis subsequently sold the property at an auctioo 
sale uoder the power of gale ooctaioed id the mortgage. The property was put 
up to auettiOQ under certain conditioos of sale, of which the following was one ; — 
The vendor shall not be bound to give any better title lo tbo purchaser than 
they themselves possess; and the purchaser shall take the premises sold with such 
title only as the vendors can give biro.” Before the sale commenced, a 
notice on behalf of N. was read out to the persons then present, which staled that 
she claimed the property as absolute owner, and that E., (who bad mortgaged it 
to the vendors,) bad no interest in it. The defendant was not present when the 
notice was read. He did not arrive at the auction until after the bidding bad 
begun, lut on bis aihvai he was told of N/s claim. He was told nothing to 
make the above condition of sale misleading. He bid for the property, and 
ultimately became the purchaser for Rs. 1,075. He immediatelv paid Rs. 275 
oy way of depoeu, aod signed an agreement to complete, which had the condi- 
ions 0 sale annexed to it. He subsequently 123 ascertained that R. had no 
interest m the property, and thereupon be called upon the plaintiffs, (the 

‘®“‘‘‘‘®'’V“‘ 80 Cdlitle. or to repay bis deposit. The plaintiffs, 
however, relying on the above condition of sale, required him to complete 
his purchase; and he havingfailed to dose, they filed this suit against him, to 
recover the balance of the purchase-money. 

defendant was not liable to pay to the plaintiffs the balance of 
the purchase-money. The suit, although in form a suit to recover ^e residue of 

0 U8 to compel specific petfotmaSe. and was 
pverned by the ftinciples applicable to such a suit. The purchaser was entitled 
to eay that ihe above condition of sale implied that the vendors had some title, 
defective it might be. and be had received at the auction no information 
Which could be regarded as giving him notice to the contrary. 

[D., 13 il. 158 (163); 30 M 281 (289) = 17 iM.L.J. 167 = 1 M.L.T. 416.J 

This was a leferenco by the Full Bench of the Bombay Court of Small 
Causes under s. 69 of the Small Cause Court Act XV of 1882. 

® mortgagees of a certain immoveable nropertv in 

Rs I property by auction to the defendant for 

at ® ^ anuary. i88G. The defendant paid Rs. 270 as deposit 

tn r ° purchase. The present suit was brought bv the plaintiffs 

^ recover from the defendant the balance {viz., Rs. 805) of the ^rchase- 
tyjwith i^btetesL The delendant rofused to complete the purchase, 

Small Cnubs Court Reference Suit No. 11377 of 1SS6 
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UDless the plaintiffs could give him a good title to the property; and 
required them, m the event of their being unable to do so, to refund the 
uoposit which ho hskd p&id. 

The following were the facts of the case 

In April, 1848, one Vanarsibai. (wife of Damodar Jagannath). 
purchased the land m question for the sum of Es. 800, which was her 
own separate property. At that time no deed of conveyance was execut¬ 
ed. Subsequently, by a bond dated the 30th July, 1851, she mortgaged 
the land for Es. 451 to one Gopikabai, who was the mother of her 
(Vanarsibai’s) daughter-in-law. Natbibai; and on the same day she 
assigned her equity of redemption to Natbibai. 

On the 31st December. 1851. Vanarsibai obtained a formal deed of 
conveyance executed to herself by her vendor. 

On the 27th August, 1660, Natbibai, who, as above stated, 
bad the equity of redemption vesteu in her, and who was then in 
occupation of the land, obtained from Gopikabai, (the mortgagee), an 

[3J assignment of her mortgage, and thus became absolute owner of the 
property. 

In 1861 or 1862, Damodar Jagannath. (the husband of Vanarsibai), 
adopted a son. named Eamcbandra, who. during the lives of Damodar 
and Vanarsibai and after their death, resided with Natbibai in the house 
situated upon the property in question. Damodar died in 1868, and 
Vanarsibai in 1874. 

In 1878, Eamcbandra became insolvent, and obtained his discharge 
under s. 47 of the Indian Insoiveut Act (Stat. 11 and 12 Vic., cap. 21). In 
1883, during the absence of Natbibai, he, (Ramchandra), stole out of her 
box the title-deeds relating to the said property, and, after depositing 
them with the plaintiffti, executed in tbeir favour a deed of legal mortgage 
with power of sale, dated the 8tb June, 1883, to secure the repayment of 
Rs. 1,000 lent to him by the plaintiffs; and on the 21st January, 1885, 
be executed to them a deed of further charge for Rs. 500. 

In 1885 he became insolvent a second time, and again obtained his 
discharge under s. 47 of the Insolvent Act. In his schedule he did not 
enter the plaintiffs as mortgagees of the property. 

The plaintjffs, in execution of the power of sale contained in their 
mortgage, put up the property to auction, subject to certain conditions of 
sale: the ninth condition being in the followiug words:—“ The vendors 
shall not be bound to give any better title to the purchaser than they 
themselves possess; and the purchaser shall take the premises sold with 
such title only as the vendors can give him." 

The sale took place on the 18th January, 1886. Before it cemmeuc- 
ed, a notice on behalf of Natbibai was read out to the persons then 
present, which stated that she claimed the property as absolute owner, 
and that Ramchandra, who had mortgaged it to the plaintiffs (the 
vendors), had no interest in it of any kind. The defendant was not 
present when the notice was read. He did not arrive at the auction until 
after the bidding bad begun : but on his arrival he was told of Nathibai's 
claim. He, notwithstanding, bid for the property, and ultimately became 
the purchaser, for Rs. 1,075. He immediately paid Rs. 275 by way of 
deposit, and signed an £4] agreement to complete, which had the 
cohdiiious of sale annexed to it. He subsequently ascertained that 
Ramchandra had no interest in the property ; and tbereupon by a 
notice dated the 13tb February, 1886, called upon the plaintiffs to make 
out a good title, or to repay him his deposit. 
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On bhe 5th March, 1886, the plaintiffs replied; and, relying on the 
ninth condition of sale, required him to complete the purchase within eight 
days. Tbe defendant having failed to do so, the plaintiffs filed this suit 
on the 5th January, 1886, in the Small Cause Court to recover the 
balance of tbe purchase-money. 

The suit was heard on the 29bh July, 1886, by the Chief Judge. 
(Mr. Hart), who de'ivered the following judgment : — 

“ This is an action by the vendor of a bouse against the purchaser to 
recover the balance of the purchase-money. The facts are peculiar, and 
give rise to a question of law of some nicety. There is no real contest as 
to them. As admitted, not disputed or proved, they are as follow:— 

“ The land, on which tbe bouse now stands, was purchased in 1848 
by Bavji alias Balkrishna Bhaskar from Moroba Narayansett with 
possession, but no conveyance was executed until the 25bh April, 1848. 
Tbe deed executed on that date expresses tbe consideration to be tbe 
payment of Rs. 600 to Moroba by Ravjl, and contains covenants for 
title and further assurance. It was registered in the Collector’s office on 
the 19&h May, 1848. In the meantime on the Ist April, 1848, the 
purchaser Balkrishna had resold the land to Vanarsibai, tbe wife of 
Damodar Jagannath, for Rs. 800 with possession, but no conveyance was 
executed till the 31st December, 1851. This deed contains covenants for 
title, quiet possession, and further assurance, and was registered in the 
Collector’s office on the 20th March, 1852. 

" Of the consideration money (Rs. 800) to be paid by Vanarsibai to 
Ravji, Rs. 40] had been allowed to remain on mortgage of the land and 
house, (which is now mentioned for the first time), for the repayment of 
which Vanarsibai bound herself by a bond of even date with the sale to 
herself (1st April, 1848), in the penal sum of Rs. 802, conditioned for 
avoidance on payment of Ra. 401, with interest at ^ per cent, per mensem. 

"This bond, which is unregistered, after reciting the loan of Rs. 401, 
the agreemeot to repay it within four years, and the mortgage as collateral 
security, contains a power to Ravji of entry and sale in case of default on 
payment to him of the sum due within the stipulated time of four years. 
An endorssmeut, dated 30bh July, 1851, shows that Rs. 300 were paid 
on account on that date, and an enfacement dated lOkh May, 1852. shows 
that the bond was ' paid in full ’ on that day ; and the execution and the 
attestation, one of the latter being that of Vanarsibai’s husband Damodar, 
are cancelled by erasure. 

" From two letters of the 28bh .July, 1851, passing between Damodar 

Jagannath and one Harischandra Ranchodji it appears that the premises 

were admittedly the [3] separate property of Vanarsibai, and that she 

was desirous at this date of raising by the mortgage of them the money 

necessary to pay off the mortgage to Ravji. Accordingly we find on the 

306h July, 1851, a bond executed by Vanarsibai and attested by Damodar 

(among others) in the nenal sum of Rs. 902 conditioned for avoidance 

^ payment by Vanarsibai to Gopikabai, the wife of Harisohandrajt 

Ranchodji, of Rs. 451, with interest at i per cent, per mensem within ten 
years. 


This boiid, which is unregistered, after reciting the loan and agree 
meat for repayment with interest, contains an assignment of the premise 
by way of mortgage by Vanarsibai to Gopikabai, together with deposit o 
title-deeds, building certificate, and bills for ground-rent and assessment 
07 u against otherwise encumbering the property. Under dati 

J7tb July, 1882, is an endorsement of payment of Rs. 50 on account. 
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On fche same 30th July, 1851, Vanatsibai by an unregistered 
Marathi^ deed assigned her equity of redemption to Gopikabai’s daughter 
Nathibai, the widow of Harischandra, a predeceased son of Datnodar and 
Vanarsibai. The consideration for this assignment was said to be the 
contribution by Nathibai of a portion of the Rs. 451, (the consideration 

money for the mortgage to Gopikabai), and of the proceeds of her personal 
ornaments. 

On the 26th July, 1852, Gopikabai by another unregistered 
Marathi writing released to Vanarsibai all bar claims in respect of 
interest (both past and future), on the above-msntioned loan of Rs. 451. 
In this deed are recited the mortgage of the premises by Vanarsibai 
to Gopikabai for Rs. 451 for tbe purpose of payment to Balkrishna 
Bhaskar, the deposit of the deeds by Vanarsibai with Gopikabai, 
and the agreement that for tbe future no interest should be 
charged on the mortgage to Gopikabai. The consideration for this 
arrangement is said to be the relationship between the parties, and 
the giving by Vanarsibai to Nathibai and Ganpatrav, her son by 
Harischandra. of an ‘authority paper,’the reference apparently being to 
the last-mentioned Marathi assignment of the equity of redemption. The 
deed then closes with a provision that as no interest is to be charged, 
and it will be unnecessary to let any part of the house to a tenant, 
Vanarsibai and her husband should live in the house with tbeir daughter- 
in-law, Nathibai, and their grandson, Ganpatrav. 

“By an unregistered English deed of the 27th August, i860. 
Gopikabai, in consideration of natural love and atfeotion, assigned to 
Nathibai the bond of the 30th July. 1851, and the debt secured, and all 
benefit derived therefrom, and all the estate, right, title, interest, property, 
claim, and demand whatsoever both at law and in equity of Gopikabai 
into or concerning tbe same. 

No further nayment has been made on account of the bond so passed 
by Vanarsibai to Gopikabai and by her assigned to Nathibai. 

"In 1861 or 1862, Damodar Jngannath adopted a son, Ramchandra 
Damodar, in the place of his grandson, Ganpatrav, who was the son of 
his predeceased son Harischandra, and who bad died shortly before. 

“ On the*16th February, 1867, Vanarsibai mortgaged the property for 
Rs. 500 to Ramchandra Sakharam. This deed, attested by Damodar, 
was acknowledged [6] before the Sub-Registrar of Bhuleshvaron the 27th 
April, 1867, and by him registered on tbe 29th May, 1867. In contains 
covenants by Vanarsibai for repayment, title, quiet enjoyment, and 
further assurance, with a proviso for redemption and reconveyance and a 
power of sale to tbe mortgagee after one month’s notice in case of default, 
and to call in the mortgage immediately in case of destruction or injury 
of tbe mortgaged premises hy fire or tempest. Endorsements show the 
payment on account from time to time of various sums aggregating 
Rs. 340, 

" In 1868. Vanarsibai died, and on the 16th December, 1872, her 
husband Damodar and adonted son Ramchandra executed a deed of further 
charge to Ramchandra Sakharam for a farther advance of Rs. 300. After 
reciting the last-mentioned mortgage by Vanarsibai, and her death, leaving 
the present mortgagors her sole legal representatives, the deed purports to 
convey the premises to Ramchandra Sakharam in consideration of the sum 
of Bs. 800, with a proviso for redemption and reconveyance and covenants 
by the mortgagors for repayment and title and power of entry to the 
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mortgagee in case of default in payment, with a covenant for further 
assurance. There is also a power of sale to the mortgagee with a proviso 
that it shall not be eaercised without default or notice, but is not con¬ 
ditional tbereon, and provisoes regarding the application of the purohase- 
naoney and the reservation of the right of foreclosure. This deed was 
registered on the Slst December, 1872. Default being made in payment 
©f the mortgage last mentioned, the mortgagee exercised his power of sale 
by public auction on the 2ud January, 1878, when the property was 
knocked down to Laksbman Visbvanath for E.s. 925. 

“The conveyance dated 5th January, 1878, executed by Bamchandra 
Sakharam to Lakshman Vishvanath, after reciting the last-mentioned 
mortgage, the death of Damodar in 18/4 leaving Bamchandra Damodar 
his sole heir, the default in payment of the mortgage, and the auction sale, 
conveys the property to Lvksbman in consideration of the sum of Bs. 925 
and covenants for further assurance. Almost immediately after this, 
Lakshman Vishvanath resold and reconveyed to Bamchandra Sakharam 
for Bs. 1,000 on the 14th February, 1878. 

“ In 1878, Bamchandra Damodar filed his petition and schedule in 
the Insolvent Court, and entered Bamchandra Sakharam as an admitted 
creditor for Bs. 619. In the remarks column the insolvent admits the 
mortgage by his adoptive father and herself for Bs. 800, and states 
that the purchase ac the auction sale was by the mortgagee in the name of 
a nominee for Bs. 925. 

“To this point, then, it would appear that, despite the assigoment to 
Nathibai of the equity of redemption and the mortgage-bond, Vanarsibai 
and her represeotatives had continued to act as though they were still 
absolutely entitled to deal with the property. But there is nothing to 
show that Nathibai was aware of their so doing. 

“ In 1879, Bamchandra Sakharam sued in this Court to eject 
Nathibai and Bamchandra Damodar, who still continued to live in 
the house. At the trial, Bamchandra Damodar swore he had no 
interest in the premises. Nathibai set up her present claim, and the 
plaintiff's pleader elected a non-suit. 

“By an indenture of 8th June, 1883, Bamchandra Damodar mort¬ 
gaged the premises to the present plaintiffs for Bs. 1,000, with powers of 
sale and entry and [7] covenants for title and further assurance, and on 
the 21sb January, 1885, be executed a deed of further charge for Bs. 500. 

“ In a second schedule, filed in the Insolvent Court in 1885, Bamchan- 
dra Damodar has entered the present plaintiffs as admitted creditors for 
the sums of Es. 1.000 and 500. which in the remark column ha describes 
as due on ' bonds,’ but without mention of any deed of mortgage or of the 
house as a security. D.^faulb having been made by Bamchandra Damodar 
in payment of the last-mentioned mortgage and further charge, the plaintiff's 
ontheSth January, 1886, advertised the property for sale by auction on 
the 18th. 

At or just before the sale, Nathibai caused printed band-bills, dated 
the 17th January. 1886 to be distributed, setting up her title to the property 
as the rightful and absolute owner in possession for many years cast, and 
denying that she bad ever created or authorized Bamchandra Damodar to 
create any encumbrance, or that the plaintiff's or any one else had any 
right, title, or interest in the property. 

The sale, however, proceeded, and was held subject to certain con¬ 
ditions of sale, which were read aloud before the bidding commenced. The 
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present suit is the ninth condition, which 

to the purchaser than^th^°^fL^ 

take thA nrA^® 1 j T possess, and the purchaser shall 

^ premises sold with such title only as the vendors can give him.’ 

on a salArt n°n’ assistant surveyor in the Collector’s office 

dav if 1 ?? mensem, 6rst heard of the intended sale on the 

tobnir nvA nothing of the property, but was very anxious 

^ purpose of reselling at a small profit during the 

wnnH ?i u M conditions of sale for completion, This he 

conveniA^fJ^^^ much difficulty in doing, as the property is 

saleahnrfl^ ^ **^® 8-<^GordiDgly, attended the 

^ Prooeedines bad commenced, but he beard this ninth 

An,^ fu “ highest bid for Rs. 1,075, for which 

sum the property was knocked down to him. 

hnf not read to, or in the hearing of. tho defendant, 

ouc While the bids were going on he heard the second plaintiff and his 
agent ^hiku announcing generally to the bystanders that the old woman 
living m the house claimed to be the absolute owner. 

After the property had been knocked down to the defendant, the 
Farsi auctioneer informed him that Natbibai was the claimant. Defendant 
hen signed the conditions of sale and an agreement to pav the balance of 
the purchase-money within a mouth, and paid the deposit of Rs. 270. or 25 
per cent., as provided by the third condition of sale. 


,P.° 2l8t January, 1886, Ramchandra Sakbaram sent through 
his solicitor a notice to the defendant, stating the mortgage and further 
charge to himself and his sale to, and subsequent purchase from, Lakshman 
Vishvanath in 1878, and required him not to complete the purchase. The 
^fendanfc then making further inquiries discovered that Ramchandra 
Damodar had never had any title to the premises, and consequently that 
hts mortgagees could make no title to them. He acoordinglj’ [8j 
through his solicitors sent the plaintiffs a notice of the 13bh February, 
1886, calling on them to satisfy him that they had a good tibia, or to 
refund the deposit. To this they replied through their solicitors on the 5th 
March, 1886, relying on the ninth condition of sale, and calling oa the 
defendant to complete the purchase within eight days. The defendant not 
having complied with this requisition, this suit was filed on the 5th May, 
1886, for the balance of the purchass-money, Rs. 805 : and, under the 
eighth condition of sale, for interest thereon. Rs. 15-8, at 9 per cent, per, 
annum from the 19th February, 1886, the date allowed by the fifth 
condition of sale for the completion of the purchase. 

“ It is clear, from the facts above stated, that the plaintiffs, as the 
mortgagees of Ramchandra Damodar, could give the defendants no title 
whatever to the premises, unless Ramchandra Damodar acquired one 


between the date of his declaration on oath in this Court in 1879 that be 
had no interest whatever in the property and the date of his mortgages to 
them in 1883 and 1885. It is not pretended that he ever acquired any 
such title, and in bis own evidence in this suit he admitted that during the 
illness of Nathibai he purloined from her box the registered conveyance 
of the 25th April, 1848, and the 31sb December, 1851, the unregistered 
cancelled bond of the 1st April, 1848. and a few municipal bills made out 
in Vanarsibai’s name, and that he showed those without the authority or 
knowledge of Nathibai to the second plaintiff, who was thereby induced to 
take the mortgage from him, and retained in bis own possession all the 
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documents so shown to him, except the cancelled bond, which he returned 
to Ramohandra Damodar, who put it back inio Nathibai’s box. 

But it is said though the vendors can give no title, they are excused 
from being tailed on to do so by the ninth of the conditions of sale under 
which the purchaser bought. The vendors do not pretend that they have 
any title. Tney simply sell as the mortgagees who have paid their money, 
it may be on an insufficieot title, and now only want to get their money 
back without giving anything more than they gnt in exchange, when the 
purchaser will stand exvctly in their plaoi. Of course a man selling 
property to another without condition is impliedly bound himself to have 
and to give to his purchaser a title to that property. Bat equally of 
course he may relieve himself of that implied obligation by special 
contract; and if the purchaser chooses to buy subject to such terms, he 
will be bound by them. The question, then, is one of the construction of the 
condition of sale. The points to be considered in such a case are clearly 
pointed out in Best v. Hamand (1). Does the condition oblige the purchaser 
to assume a fact material to the title as proved ; or does it merely exonerate 
the vendor from proving it? In the former case tbe purchaser must 
complete, even should he find on inquiry the fact assumed to be incorrect. 
In the latter he is only debarred from calling on the vendor to prove it ; 
but. if he can himself show aliunde that it is incorrect, be will not be 
held to bis bargain. Of tbe former class of cases Spratt v. Jeffery (2) is 
an instance ; of the latter. Waddell v. Wolfe (3). 

The present case, I think, belongs to the former class. On a fair 
construction of the words of the condition as they stnnd, I think their 
object is not to relieve [9] the vendor from establishing a fact necessary 
to the title which it may he diflicultor expensive or otherwise inconvenient 
for him to prove, but to oblige the purchaser to take only so much as the 
vendor has to give him, In fact, the words of this condition seem to me 
closely to resemble those of the condition in Spratt v. Jeffery (2) in which 
It was held that the purchaser agreeing to purchase the premises‘as the 
vendor held them ■ was bound to take them in spite of a defect in the 
vendor 8 title. This ease has been disapproved in subsequent decisions ; 
but see Dart s Vendors and Purchasers (5th ed.), Vol. I, pp. 145 and 146, 
and note Km) thereto. 


But, then, another point arises, not so much on the words of the 
condition, as on their effect. It is the duty of the vendor to inform the 
purchaser of all facts within his own knowledge material to the title ; and 
though the words of the condition may be quite explicit, yet if by reason of 
the misstatement or suppression of a fact, which the purchaser was entitled 
to know and the vendor bound to communicate, their effect is to mislead 
tbe purchaser, he will not be bound. 


t *U present case there is nothing misleading in the actual words 

ot the condition. They do not pretend that the vendors have or can maks 

►u ■ ^ j , contrary they seem to me rather to suggest the possibility 

3 fcifcle may be defective. Nor does there seem to me any 

pretence for saying that the vendors knew, either when they took th'e 

mortgage or. when they advertised the sale, that thev had no title. The fad 

eoua the security of tbe premises a sum nearly, if not quite 

tbeorv ““ argument against tbe formei 

t eory more cogent than any lofereoce to be drawn from the fact thal 


(1) L.R. 12 Ch. Div. l. 


(i) 10 B. & C. 219. (3) L. R. 9 Q. B. 515. 
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1887 tbe document shown to them by Ramcbandra Damodar when obtaining 
UG^19. the loan discloses no legal title in himself. For it must have been a fact 

Original neighbourhood that he was tbe adopted son of Damodar 

n and Vanarsibai, and their only representative on their death. 

l^L. Nor is there anything to show that, in the interval between tbe mortgage 
12 B. 1 = and the sale, any fact had come to the knowledge of the mortgagees 
12 lod. Jor. show any defect in their title. 

223=* But at the time of the sale the plaintiffs knew of Nathibai’s claim 

Chitty’8 stated in her handbill, and the case of Heywood v. Mallalieu (1) is an 
S. C. C. R. authority for holding that even where the condition is explicit yet if there 
154 he within the knowledge of the vendor at the time of the sale a material 
fact not disclosed by tbe condition as to which he then makes an insuffi¬ 
cient statement, the condition will be held to be misleading. In that case 
the condition of sale stated explicitly that the property comprising a 
dwelling-house was sold subject to all existing easements, but specified no 
particulars of any easement. Before tbe sale the vendor's solicitors had 
been informed of the particulars of an alleged easement, which, if it 
existed, would practically render the house useless as a dwelling, but he for¬ 
bore to make any further inquiry as to its existence at the time of the sale. 
In answer to questions regarding the alleged easement, be replied, iu 
general terms, that certain rights were claimed, but he could not tell 
whether there were any, and the auctioneer thereupon told the purchasers 
that they might dismiss from their minds all [10] thoughts about tbe 
rights in question, as he was sure they would never be beard of again. 
In these circumstances it was held that the condition was misleading and 
not binding on the purchaser. 

In the present case the vendors were informed of Natbibai’s claim 
only just before the sale, wheo they bad no opportunity to make any 
inquiry into it. and then only in the most general possible terms. All 
the inforraatioD they had at the time they admittedly imparted in full 
to tbe defendant. 

“But the defendaut says they also stated that the old woman 
had no claim. Of course iif they made this as a statement of fact 
which they had actually ascertained to be true, it would be a misstate¬ 
ment such as would make the condition misleading, and at tbe least 
throw on the vendors the onus of proving that the purtshaser was not 
misled by it. I am of opinion that, if these words were used, they were 
merely as a statement of opinion, tiot of fact, for the defendant admits 
that they were not said in answer to any question, nor addressed to 
anv person in particular. And he says that, from his own experience as 
a surveyor in tbe Collector's office, he is of opinion that on such occasions 
old women, who have no real rights in tbe property, generally do advance 
unsustainable claims in similar terms. 

“ Lastly, T am of opinion that it is by no means satisfactorily proved 
that these words were used by the vendors. The misstatement was no 
part of the defendant’s original case. It is not alleged in the correspondence, 
nor did he sav a word about it in his examlnation-in-chief. It was only 
iu his cross examination, when obliged to admit that ho bad been informed 
by the vendors that the old woman who lived in the house claimed 
to be the absolute owDei\ that he but they said she had no 

claim. No other witness than tho defendant bimself speaks to the use of 
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such words by any one, and he is somewhat vague as to the exact words 
used aud the person who used them. On the oth?r hand, there was no 
necessity for the vendors to use such words. After imoarbiog, as they did, 
all the information they had from Nathibai’s handbUl regar.liog her claim, 
they might safely rely on their conditions of sale, and there was no reason 
for them to discuss the goodness or badness of her claim. I must, 
therefore, hold that no case has been made out of a misstatement such as 
would render the condition misleading. That condition, in ray opinion, 
nob being a misleading one in itself, and obliging the purchaser to accept 
only such title as the vendors have bo give, it follows that my judgment 
must be for the plaintiffs for the amount claimed, and costs. 

‘ Verdict for plaintiffs Es. 820-8 and costs Bs. 51 certified.” 

From this judgment the defendant appealed to the Full Court com¬ 
posed of the Chief and Second Judges, who granted him a rule for a new 
trial, on the three following grounds :— 

(i) That the Court had no jurisdiction to entertain the suit ; 

(ii) That on the facts as found the suit should be dismissed ; 

(iii) The discovery by the defendant of fresh evidence subsequent to 
the hearing. 

[11] At the argument of the rule the Full Court were unanimously 
of opinion that the rule should he discharged on the first and third grounds, 
and took time to consider their decision on the second ; and on the 9th 
November, 1886, the following judgments were delivered :— 

Mr. Spencer, Second Judge.—"This suit is brought to recover 
from the defendant the balance of the purchase-money of a house which 
was pub up for sale hy auction under the instructions of the plaintiff, and 
knocked down to the defendant as the highest bidder. The Chief Judge 
has found, on the evidence, that the plaintiff as mortgagee never acquired 
any title whatever to the property, and that consequently he could give 
none to the defendant. It follows that, if the defendant is required to 
pay the purchase-money, he will get no consideration whatever for bis 
payment. The sale was subject to certain conditions, the ninth of which 
runs as follows :— The vendors shall not be bound to give a better title to 
the purchaser than they themselves possess, and the purchaser shall take 
the premises sold with such title only as the vendors can give him. ’ The 
tenth condition further provides for an abstract of title being prepared by 
the vendors. The question we have to decide is whether, having regard 
to the facts as found under the conditions above quoted, the dafondant 
can be compelled to complete his purchase. I gather, from the Chief 
Judge s judgment, that it was in some way orally made known to the 
purchaser at the sale that the ulaintiff was selling as mortgagee ; but the 
conditions of sale themselves, which is a most inartificially prepared 
document, do not state in what capacity he is s-Jling—whether as mort¬ 
gagee or as a previous purchaser, or one who has succeeded to thepronerty 
by inheritanca. The conditions simnly state that some property will be 
put up for sale. There is no description of the property, though the 
conditions state what consequences shall follow if the description proves 
to be mcorrecb, and they conclude with the clause I have already set 

Furthermore, no abstract of title was prepared for inspeetiou by 

of the title they were 
his ludgraent observes : ‘ Of course a man 

selling property to another without condition is impliedly bound himself 
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to have and to give to his purchaser a title to that- property. But equally 
of course he may relieve himself of that implied obligation by special 
contract; and if the purchaser chooses to buy subject to such term?, he 
will he bound by them. The question, then, is one of the construction 
of the condition of sale. Does such a condition, as we have in this case, 
protect a man who sells, not with a defective title, but with no title 
whatever ? No doubt the text books when treating on particulars and 
conditions^of sale do state the proposition in very broad terms, that a 
purchaser is bound by a clear stipulation as to title, e. g., an agreement 
by assignees of a bankrupt to sell his estate “ under such title as he recently 
held the same, an abstract of which may ba seen ; ” or that the purchaser 
should only have the receipt and conveyance of A., (an equitable mort¬ 
gagee), and the assignees ; an agreement by ordinary vendors to convey 
“such title as they have received from [12] A. and B.anr] a condition 
that tbe^ purchaser should accept the vendors' title “ without disputeor 
should accept such title as the vendor has” —Dart’s Vendors and 
Purchasers, Vol. I, p. 150. But, so far as I have bean able to refer to the 
cases cited in support of this proposition, there is not one in which the 
Courts have compellai a purchaser to complete his contract when the 
vendor has no title whatever to give. In all the cases there has bsen some 
defect of title on which it has been held the purchaser has precluded 
himself, under the conditions of sale, from relying to get out of his bargain. 
The object of special conditions of sale, according to the reported cases, is, 
first, to protect the vendor from inquiries which he himself may be unable 
to satisfy, and against objections which he cannot explain away : or, 
secondly, to oblige a purchaser to assume a particular fact material to 
the title as proved. A series of decisions have established the distinction 
between these two classes of cases, but I have been unable to discover 
any case which has gone beyond them. The cases of Best v. Hamand (1) 
and Spratt v. Jeiery (2) are good examples of the latter class of oases. In 
Best V. Hamand (1) the defendant had contracted to purchase land which 
had once belonged to a railway company and had been sold by the company 
as surplus land. One of the conditions of sale was that the purchaser 
should assume that the company had done all that was required by the 
Land Clauses Act to enable them effectually to sell and convey the land 
as surplus land. On inquiry it was ascertained that the former owner of 
the land had not waived his right to pre-emption, and the title was objected 
to on that ground. The Court, however, held that the purchaser 
was bound by the stipulation to admit the title of the company to 
sell to the vendor. In Sprattv. Jeffery i.2) the plaintiff sold to the 
defendant two leases of claim premises with the good will of the business 
carried on therein ‘as he held the same without requiring the lessors 
title. ’ The lessors were trustees, and one of the leases was m reversion 
which they bad no power to grant. The Court held that t 0 meaning o 
the agreement was that the vendee was to purchase the eases wi 
inquiring into the title of the lessor, and could not re.use to complete his 
purchase on account of an objection bo that title. The circumstances 
of these two cases differ entirely from the present. In both of them the 
purchasers would undoubtedly receive some consideration for their money. 
In Best V. Hamand (1), if the first owner exercised his right of pre¬ 
emption. he would have been bound bo recoup the purchasers bis outlay. 
In Spratt v Jeffery (2) the assignor of the leases was m actual possession 
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of tho property, and it did not appear that the defeodant, the asaigDee, 
would have beea disturbed during the currency of the lease, and if be 
were, he bad a remedy against the trustees in damages. In both cases 
the Court decided that the stipulations were a fair warning to the purcha¬ 
sers that there was something doubtful in the title as to a particular 
point. 1 do not think that from either of these cases can the principle be 
deduced that the Court would have compelled performance of the 
contracts if the vendors had no title whatever. The strongest case I have 
[13] been able to find in support of the plaintiff's contention is Freme v. 
Wright (1), which was a sale by the assignee of a bankrupt under such 
title as the bankrupt recently held the same, an abstract of wh)ch may be 
seen. I have not been able to refer to the renort of this case, and am, there¬ 
fore. ignorant of its facts; but the observations of Page Wood, V.C., on the 
case in Edwards v. Wickioat (2) are pertinent to the present inquiry. His 
Lordship observes:—* There may be cases like Freme v. Wright (1) where 
assignees of a bankrupt have stipulated that such title only as the bankrupt 
had should be required by the purchaser, but even in that case it has been 
thought a stretch of the jurisdiction of the Court to force the title on a 
purchaser. What I have cited was, no doubt, an obiter dictum^ but it is the 
dictum of a very emineot equity Judge, who was afterwards Lord Chancel¬ 
lor. I have said that if the conditions of saleure unambiguous, the Courts 
will compel a purchaser to accept a defective title. It may be asked what 
IS a defective title? Is a scintilla of title sufficient toooforce performance? 
The answer to this is that no hard and fast rule can be laid down ; each 
case must depeod on its own special circumstances and the conditions of 
sale. It is suthcient to say that, in my opioioo, a Court of Equity will not 
decree specific performance when property has been sold with such a 
conduion as we are now considering if the-vendor has (as it has been found 
in this case) absolutely uDtning to sell. For the reasons I have given, I 

am of opinion that this suit cannot be maintained, and ought to be 
dismissed.” 


rpu ^ unable to concur unreservedly. 

Though I felt and skill feel doubt as to the correctness of my original judg¬ 
ment, yet as all the points suggested by the learned Second Judge were 
present to my mind and considered by me before delivering it, I think the 
^st course would be for me to adhere bo it. and obtain the opinion of the 
Higb Oourt on a reference which I should hive bsen willing bo* make in the 
nrsc iDsbance had I been asked bo do so. 

pressed me was that which apparently most 
lofiuenced the Second Judge in arriving at a contrary result, ois., that the 
reported cases m which the purchaser was held bo his bargain seam to be 
MS03 in which what was sold was a defective title, whereas here it is no title, 
mt this seems to mo a question of degree only, not of principle. If the 
purchaser is bound by the condition to pay for whatever the vendor can 
give, i apprehend the principle is the same whether what can be given is all 

is laid on the obiter dictum in 

TmlL 1!, ® respect undoubtedly due to the opinion of the learned 

ho ir nr>i-^ s.m unable to attach great importance 

him ’ nor nob necessary to the decision of the case before 

whiih thfT^pV authority in which or by 

wluch^the decision m Freme v. Wright was held to be ‘ a stretch of tho 


(1) 4 Madd. 364. 


(2) L.R. 1 Eq. 63 (70J 


m 


1887 

AUQ. 19. 

OKIGINATj 

Civil. 

12 B. 

12 Ind. Jur. 
228 = 
Cbitty’s 
8. 0. C. R. 
1S4. 



12 Bom. 14 


INDIAN DECISIONS, NEW SERIES 


£7ol. 


1887 I'unsdicbion of fche Court,'but also because that decision is cited without 

disapproval as setted law in ull the latest editions of all the best text-writers: 
Ortrtnat Conveyancing (4bbed.); Dart’s Vendors and Purchasers 

OT-^TtT 0^-): and Pry’s Specific Performance (2nd ed.). On the other hand, 

__ ' -“Wwie V. PococK (1) is an authority for bolding that a condition of sale may 

12 B. 1= P*'®olude a purchaser from [14] showing that the vendor has no title, and 
12 Ind. Jur cited in Seton on Decrees (4th ed.). 

223= , Another doubt that suggested itself to my mind was, whether the 

Chitty’a Plaintitfs having notice, in general terms, of a claim by Nathibai were 
8. C. C. R. bound to postpone the sale for the purpose of sifting it. I can find no 
authority for sayiog a vendor is bound to investigate his owu title. That 
IS the duty of the purchaser. No doubt, if the vendors had sifted Nathibai’s 
claim, and found the title was in her, and not in them, and had then 
misrepresented or suppressed the result of their investigation, as in 
Haywood v. Mdlldlieii (2), the sale would not be upheld. But they made 
no such investigation, and there is no reason for saying they ought to 
have made it, but did not, because they knew or suspected what the result 
would be. Probably they thought, as the purchaser admits he thought, 
that old women generally do make such claims without any grounds.’ On 
the other band, they did give the purchaser all the information they had 
themselves, viz., that Nathibai ’ claimed to be the absolute owner of the 
property.' He, however, chose to buy admittedly ‘on his own judgment,’ 
and because he thought ‘ old women generally do make such claims with¬ 
out any grounds.' In other words, he bought, subject to the ninth 
condition of sale, a chance which he thought at the time to be a good 
one. but which turned out to be a bad one. It is not, tberefore, in my 
opinion, strictly correct to say that the defendant purchased without any 
consideration whatever. I am unable to see that the fact, that no abstract 
of title was prepared before the sale for the inspection of intending pur¬ 
chasers, affects the question. The tenth condition does not provide for this, 
and it was not contended before me that the vendors were bound to follow 
such a course, which would certainly be an unusual one. 

On re consideration, then, I adhere to my fox'mer opinion, that the 
plaintiff is entitled to recover, and that this rule ought to be discharged.” 

It will be seen, from these judgments, that the point on which the 
Judges differ is not as to the meaning of the words in the ninth condition 
of sale, but as to the effect which the Court ought to give to that 
condition. 

The question, then, which we respectfully submit for the opinion of 
their Lordships the Judges of the High Court is, whether the defendant 
purchasing under the said ninth condition of sale in the facts hereinbefore 
set forth is liable to pay to the plaintiffs the balance of purchase-money. 

If the answer be in the affirmative, the present decree for the plaintiffs 
will stand, and execution, which has been stayed pending this reference, 
will be ordered to issue thereon. If the answer be in the negative, the 
decree will be set aside, and the suit will be dismissed with costs to the 
defendant, to be paid by the plaintiffs, Rs. 51 : costs of the rule for a new 
trial, also Rs. 51. will abide the result of the reference. 

No sum has been ordered to be deposited in this Court to cover the 
costs of the roforence. as is usual, as this is not a reference sought by 
either of the parties, but is necessarily made by the Court on a difference 
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of opinion between the Judges, under the provisions of s. 69 of the Small 
Cause Court Act. 

No one appeared for the plaintiH. 

[15] Vicaji, for the defendant.—Although this suit is, in form, to 
recover a sum of money, it should rather ba regarded as a suit for specific 
performance, to compel the defendant to complete the purchase. There 
is no provision in the Specific Relief Act and no decision in any Court in 
which a vendor, having neither title nor possession, has been given specific 
performance against the purchaser. 

The ninth condition of sale implies that the vendors can give a 
positive title of some kind ; but here neither the vendors nor their mort¬ 
gagor can make out any title at all. In an unreported case of this Court, 
Byraviji Jijihhai v. Parmanandas Jivandas, it was decided that a 
condition of sale similarly worded imported some title to be given by the 
vendor. That decision was based on the case of Seaton v. Mapp (l), 
which showed that special conditions of sale, excluding the purchaser’s 
ordinary right of obtaining a good title, ought to be strictly construed 
against the vendor and in favour of the purchaser. The cases cited in the 
Court below are-distinguishable from the present, inasmuch as in every 
one of them the vendor had some title to give to the purchaser. 

Assuming the ninth condition covered a case of DO title on the part 
of the vendors, who acted at the auction-sale of the 18th of January, 1886, 
with the utmost good faith, there was a common mistake on the part of 
both parties to the sale. Both of them believed that there was some title 
to be made by the one and accepted by the other : and, according to Cooper 
v. Phipps [2) and cases of that class cited by Pollock in his Principles 
of Contract (2nd ed,). p. 427. the purchaser must be relieved from the 
effects of that common mistake. It was also within the special knowledge 
of the vendors that their mortgagor had become insolvent in 1885, and 
they ought to have made mention of that circumstance in their 
conditions of sale, so as to have put intending purchasers on enauiry. hi 
re Banister ; Broad v. Miaiton (3) and In re Marsh and Earl Granville (4) 
show that the vendors are bound to disclose the whole of the truth within 
their knowledge. 
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JUDGMENT. 

Sargent, C. J. — It must be taken as found, for the purposes of this 
reference, that the vendor had no title whatever, being a [16] mortgagee 
under one Ramchandra Damodar, who had stolen the title-deeds from one 
Natbibai, the real owner of the property in question, who is now and 
always has been in possession. It has also been found that, just before 
the property was knocked down to the defendant, he was informed that 
Nathibai made a claim ; but that he was not told, as the defendant 
contended he was, that there was nothing in her claim ; and, lastly, that 
he was not told anything making the ninth condition misleading. 

The question referred to us is. whether under these circumstances, the 
eteedant was bound to complete his contract of purchase having regard 
to the ninth condition of sale under which the property was advertised tor 
sale, and which is in the following terms The vendors shall not he 
bound to give any better title to the nnrehaser than thev themselves 

possess, and the purchaser shall take the premises sold with such title 

only a s the ve ndors ca n give him.’ This present action is, inform, to 

a) 2 Coll. 556. -■' - 
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recover the residue of the purchase-money, but it is virtually one to 
compel specific performance, and must be governed by the principles 
applicable to such a suit. 

^ Apart from any special consideration arising from the information 
given to the defendant at the sale, the question for deteraiination is 
whether, having regard to the ninth condition of sale, the Court should 
compel the purchaser to complete the purchase when the vendor has no 
title of any sort, and not even the possession to offer to the purchaser. 

In FTBne v. (1). where the property of a bankrupt was sbld 

by the assignee under a similar conJition, the purchaser was comneiled 
to take such title as the bankrupt had. But all that appears in that case 
is that the bankrupt had not a “ good title.” 

However, in Edwards v. Wickwar (2), Vice-Chancellor Wood re¬ 
ferring to Freme v. Wright says that, notwithstanding the special circum¬ 
stance, in that case, of the vendor being the assignee in bankruptcy, ** it 
has been thought a stretch of jurisdiction of the Court to force the title 
on the purchaser. It mav doubtless be said that such a condition of 
sale gives the bidder notice that the [173 vendor's title is a questionable 
one, and if be chooses to purchase with that knowledge, he ought to be 
kept to bis bargain. But no purchaser reading that cendition would 
suppose that the vendor had no claim of any sort or kind to the property, 
not even such prima facie title as is evidenced by possession. 

In Seaton v. Mapp (3) Vice-Chancellor Kniglit Bruee states in 
admirable language the principle on which conditions of sale are to be 
construed. He says ; ’* I think, and have always thought, that when a 
vendor sells property under stipulations which are against common right, 
and place the purchaser in a positiou less advantageous than that in which 
he otherwise would be, it is incumbent on the vendor to express himself 
with reasonable clearness ; if he uses expressions reasonably capable of 
misconstruction, if he uses ambiguous words, tbs purchaser may generally 
construe them in the manner mo^t advantageous to himself.” Applying 
this principle to the present case, the purchaser is, in our opinion, entitled 
to say that the stipulation contained in the ninth condition implied that 
the vendors had some title, however defective it might be. As to the 
information the defendant received at the auction, it certainly gave him 
no notice to the contrary. The question referred to us must, therefore, be 
answered in the negative. 

Plaintiffs in person. 

Attorneys for the defendant:—Messrs. Balkrishna and Bhagwandas. 
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12 B. 18^1210(1. Jap. 189. 

[18] APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine. 


Daji Himat, Dkceased, by his Son and Heir, Kashibai, for 

HIMSELF AND AS GUARDIAN OP HIS MINOR BROTHER. NATHO 

{.Original Defendant), Appellant v. Dhirajram Sadaram [Original 
PlaintiQ^ No. 2), Respondent.* [20bh April, 1887.] 

Mimr—Quardian—Representitive of minor in a suit against him—Certificate—Act 
XX of 1864— family—Mortgage by father and eldest son—Death of father and 
eldest son—Decree obtained by mortgagee aj/iiiwi minor son represented by the 
widow—Sale inexecuiion — Subseque7itsuit by minor to set aside sole—Limitation for 
such sttit Act XV of 1877, s. 7 and art. 12— Family debt bitiding on )ntnor son. 

In 1861, Rajkarao and hie son Amra mortgaged the property in dispute to 
Bezaoji. In 1863, Rajkarao died, leaving a widow, Shivba, and two sons viz., 
Amra and Patbhu. a minor. In 1866, Amra and Shivba. the latter of whom 
acted for hersell and as guardian other minor aon Patbha, settled the account 
with Bezanji, the mortgages, obtained a fresh advance, and passed a fresh mort¬ 
gage bond to him. In 1868 Amr* died. In 1869 Bezanji’s assignee filed a 
suit upon the mortgage, and obtained a decree against the mortgaged pcopecty 
against Shivba both as guardian of the minor Parbhu and also against her in her 
individual capacity. At the Court sale held in execution of this decree, Daii 
purchased the property iu dispute in 1870. 

In 18B1, Parbhu filed the present suit to recover possession of the properlv, 
alleging that Daji’s purchase was invalid as against him. be having been a minor 
at the time of the Court sale. He subsequently assigned bis interest to the 
respondent, (second plaiotiS). It was contended on behalf of the defendant Daji, 
that the suit not htving been brought within one year after Parbhu had attained 
majority, was barred by limitation under art. 12, soh II, of Act XV of 1877. 

Held, that the suit was not barred by limitation. Parbhu had not been pro- 
perly represented by Shivba in the suit of 1869. as she bad not obtained a 
certificate under the Minors’ Act (XX of 1864). Parbhu was. therefore, not 
bound by tha decree in that suit, or by the sale in execution, and art. 12 soh. 
II, of Act XV of 1877 did oot, ftpply. * 

Held, also, upon the merits, that the debt for which the decree was passed 
being a family and ancestral debt, was binding upon the whole family, including 
the plaintiS, who was, therefore, not entitled to disturb the execution purchaser. 

£F.. 23 A. 459 ; 76 P.R. 1830 ; R., 2 A.L.J. 460 ; lOO.C, 321 (330).] 


This was a second aopsal from the decree of Shripad Babaji Tbakur 
Acting Assistant Judge of Broach, in appeal No. 81 of 1882. 

[19J On the 22nd May, 1862, one Rajkaran and his son Amra mort¬ 
gaged the property in dispute toBezanji Makaji for Rs. 299. Rajkaran 
died in 1863. leaving a widow, Shivba, and two sons, the said 4mra and 
Parbhu. a minor. On the 23rd June. 1866, Amra and Shivba. the latter 
of whom acted for herself and as guardian of the minor Parbhu. created 
a further charge upon the same property. On the 3rJ September. 1867 
the account with the mortgagee was settled, a fresh advance of Rs. 308 
was made, and a fresh mortgage-bond for Rs. 815 was passed by Amra 
and bhivba acting for herself and as guardian of Parbhu. In 1808, Amra 
died. In 1869, Bezaoji assigned his interest under the mortgage-bond to 
one Muleshvar. Muleshvar filed a suit (No. 2114 of 1869), upon the 
mortgage, and obtained a decree against Parbhu as heir of Amra. deceased 
and against Shivba as guardian of Parbhu. and also against her in her 
personal capacity. The decree directed the mortgage-debt to be recovered 
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by sale of the mortgaged property and also of any other property belonging 
to the judgment-debtors. In execution of this decree the property in dis¬ 
pute was attached and put up to auction. The defendant Daji Himat 
purchased it for Rs. 1,550 on the 17th February, 1870. He obtained a 
certificate of sale, and got possession of the whole property. 

In 1881, Parbhu filed the present suit to recover possession of the 
property, alleging that he was a minor at the time the defendant Daji 
purchased the property at the Court sale, and that the defendant’s purchase 
was invalid as against him. Pending the suit he assigned his interest to 
the second plaintiff (respondent). 

The defendant pleaded (tnfer affa) that the suit was barred by limita¬ 
tion ; that the decree, in execution of which the property was sold, was 
binding on the plaintiff; and that the debt, for which the decree was 
passed, was an ancestral debt which the plaintiff was bound to pay. 


The Subordinate Judge held that the suit was not barred by 
limitation, having been brought within twelve years from the date of the 
sale ; that the plaintiff was sufficiently represented by his mother, Shivba, 
in the suit of 1869 ; that the debt, for which the decree was passed, was 
an ancestral and family debt; and that, [20] therefore, the plaintiff was 
bound by the decree and the sale. He accordingly rejected the plaintiff’s 
claim. 

In appeal, the acting Assistant Judge reversed the decree of the 
Subordinate Judge, on the ground that the plaintiff had not been properly 
represented by Sbivba in the suit of 1869, as she had nob obtained a 
certificate under the Minors’ Act (XX of 1864), and that, therefore, the 
plaintiff was not bound by the decree in that suit, and by the sale in exe¬ 
cution. He accordingly awarded the plaintiff's claim. 


Against this decision the defendant preferred a second appeal to the 
High Court. 

Rav Saheb V.J. Kirtikar, iox i.hQ appellant:—The present is sub¬ 
stantially a suit to set aside the Court sale at which the defendant purchased 
the property in dispute. The suit should,, therefore, have been brought 
wib^iio one year alter the plaintiff attained his majority. The case fallsun der 
art. 12 of sch. 11 of Act XV of 1877. The sale binds the plaintiff. The 
decree, in execution of which the sale was held, was passed in a suit to 
which the plaintiff was a party. He was a minor no doubt, but was 
effectively represented by his natural guardian. It was not necessary for 
the guardian to obtain a certificauo under the Minors Fyftor v^ 

Jtjibhai Vaji >1) ; Shivbasava v. Bhtma (2). The debt, for wh.ch the 
decree was passed, was a family and ancestral debt; the decree and the 
salo in execution are. therefore, binding on the plaintiff. 

Gokuldas Kahandas. for the respondent :-The mother of the mi^ 
had DO authority to represent him ^^d defend the sui^fc on 

mifoL Tlfe site in exLltL.tbererore, does not affect the minors interests, 
minoi. ihe sale in ® , ujjj. to recover possess-on ofimmoveible 

!!!i?r^^The^°t.::l::trs^l%h:refo applies to the present ease. 


(1)9 B. H. 0. R. 310. 
(3) 5 B. 14. 


(21 Printed Judgments for 1883, p. 173. 
(4) 8 C. 450. (5) 9 LA. 27. 
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JUDGMENT. 

n. Haridas, J,—The facts of this case are briefly 

these: The propertymdispute was. oo the 22nd May. 1862. mortgaged by 
Rajkaran and his son Amra to one Bezaoji. Rajkaran thereafter died 
leaving a widow. Bai Sbivba. and two sons, the said Amra and the first 
plamtilf. Parbbu, then a minor. On the 23rd June. 1866. Amra and Bai 
Shivba acting for herself and also as guardian of her minor son Parbbu 
created a further ebarge {Ex. B) on the same property. On the 3rd Septem- 
her. 1867, they settled their account with the mortgagee, and obtaining a 
fresh advance passed a fresh mortgage-bond (Ex. C) giving additional 
security. Bezanji assigned his right as such mortgagee to one Muleshwar. 

who m suit No. 2114 of 1869 obtained a decreo {Ex. 17) against ParDhu 
as the deceased Amra s heir.-Amra having died in the meantime.-and 
agaiDS. Bai Shivba as the guardian of Parbhu, and also against her in her 
own individual capacity. The decree directed the mortgage-debt Rs 1 149 
and costs of the suit to be realized by the sale of the mortgaged property 
and also from defendant's other property. In execution of this decree 
the property m dispute was sold and purchased by the defendant Daji 
Himat for Rs. 1.550 on the 17th February. 1870. In June, 1881. or more 
than ©jev-en years after, bub within twelve years of such sale. Parbhu 

possession of such property, igooring altogether 
the mortgage transactions and the decree, aod alleging that the defendant 
had taken wrongful possession of it io 1870 whilst be was a minor. He 
also alleged that be had attained his majority only a year before It is 

tUut.^Thirs^u'ib twenty-five years old when he ins- 

The Subordinate Judge rejected his claim with costs, and this is an 

appeal to us against the Assistant Judge’s decision reversing that decree 

fu argument we mfcimated our opinion thaf neither the 
D30rtg3»g6 nor tho S£il6 in 6XPCiit on was coniirarv ■ 

K S.X“£ 

fir.f questions, therefore, which we have oow to determine are 

whether the plaintiff ig antSl to Ih-lTeirerhe se^ks.^rany^otheP^^^ 

attam.ng majority. Whether he ought to have done so must we think 
wrarl oroperly represented in the suit of Muleshwar 

Weareof opinion he was not 80 represented. His mother, B li Shivba was 

Dabia V. Jo(/odiskuri Dabia(2) ; ""^^^oorga^rsad 

Si®: 

^ io .be 

as did not bind him-X^ T execution, was such 

_ Nanojm Babuasm v. Modun Mohun (5) • 


(1) 6B. 14. 

(4) 11 B. 180. 


(2) 5 C. 450. 
(5) 13 I.A. 1. 


(3) 9 I.A. 27. 
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Jaira/n Bajabashet v. Joma (1). But he does not even allege any such thing 
in this suit. The Subordinate Judge has distinctly found that the debt due 
to Bezanji was an ancestral and a family debt, and, therefore, one binding 
upon the whole family, the plaintiff included. Neither in the appeal to 
the Assistant Judge nor here has this finding been questioned. There is no 
ground to impute any fraud to his mother, who is still living with him, 
and who would have been called to prove, if such was the fact, that the 
debt was not such as to justify the sale. And his silence for nine years 
after be had attained his majority shows what view he himself took of the 
nature of that debt. The family has benefited bo the full extent* of the 
purchase-money paid by the defendant. Such being the case, we think 
he has entirely failed in establishing bis title to disturb the execution- 
purchaser, 

The respondent (second plaintiff) being onl y his assignee pending the 
suit stands in no better position. Wo must, accordingly, [23] reverse the 
decree of the Assistant Judge, and confirm that of the Subordinate Judge. 
The respondent to pay the appellant’s costs both in this and in the lower 
appellate Court. 

Decree reversed. 


12 B. 23. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


NarAYaN Chitko Juvekar {Original Defendant), Appellant v. 
VlTHUL Pabshotam {Original Plaintiff), Respondent. 

[25th April, 1887.] 

Decree—Execution—Decree specifying a cerliin time fjr execution—Construclicn—Con- 
dttion precedent — Limitation, 

The plalntifl obtained a deores oo the 25.h Jply, 188'2 

pStfl ' O^the ^ rssl'^hfplintie applied to f 

till ihat time, and the plaiotifl bad tnree 

might seek oxecubioo. „,,Hoular right is to become enforceable, is not a 

The mention of a * reDforoement be otherwise subject to a condition 

conditlou preredent, whether tbe eoi 

or not. 

CR., 13 B. 237; D,2Bom.L.B. 199.] 

, ^ of H. J. Parsons, District Judge of 

SECOND appeal from the orda Judge of Panvel in 

Tbana, confirming the order oi 

darkhast No. dated 25th July. 1882, which was to 

this aft'" '' 1^0 pufntiff should give the datendant possessioa otc^ 


Second Appeal No. 523 of 1886. 

(1) Printed Judgments for 1986, p. 282. 
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land at the end of next Margashirsha ii.e., 9th January, 1883) ; on his so 
doing, the defendant should remove the hedges and cowshed, and make 
over the land in suit to the plaintiff.” On the 9th December, 1885, the 
plaintiff made [24] an application for execution of the above decree. He 
stated therein that he was willing to give up to the defendant the land 
mentioned in the decree, and he asked that the defendant should be 
ordered to accept it, to remove the hedges and the cowshed, and to restore 
the land in suit to him. 

The defendant resisted this application, on the ground that it was 
beyond time. Ha contended that the plaintiff had a certain time within 
which to do a certain thing, and not having done it within that time, 
he bad lost bis right to execute the decree. Both the lower Courts 
overrlued this objeof.ion, and held that the application was within 
time. The District Judge was of oninion that the decree fixed the end 
of iilargashirsha (9th January, 1883), as the time when it was to come 
into force when the plaintiff was to band over to the defendant the land 
mentioned io the decree. He, therefore, held that from the time so 
specified the plaintiff had three years withio which he could execute the 
decree. 

Against this decisioo the defendant appealed to the High Court. 

Gokuldas Rahandns, for the the appellant;—By the terms of the 
decree a condition precedent is annexed co the advantage to be got by the 
plaintiff. Without satisfying the condition be is not entitled to the 
advantage. He has allowed the time fixed by the decree to pass by. and 
he cannot execute the decree any longer. The appHcatioo is thus time- 
barred —Hingan Khan v. Ganga Parshad (1), 

M.B. Chatibal, for the respondent:—The specification of the time is 
not a condition precedent. It merely postpones the operation of the 
decree. It becomes capable of execution on the day specified —Gureebullah 
Sirkar v. Mohun Lall Shahai2) ; Ugrah Natha v. Laganmani (3). Neither 
pai'ty could assort his rights under the decree before that day. Limitation, 
therefore, runs from the date so fixed. 

JUDGMENT. 

West, J. —The District Court in this case adjudged that the 
defendant should remove certaio hedges and sheds by which the 
plaintiff was injured, but only on the plaintiff’s delivering to the [25] 
defendant two parcels of ground held by the former. As the land, it 
appears, at the time of the decree, July, 1882, was occupied with growing 
crops, the decree deferred the time of fulfilment by saying that " the plain¬ 
tiff is to give the defendant possession, &c.. at the end of next Margashirsha 
(i. e.i 9th January, 1883), and on his doing this, the defendant is to 
remove the hedges, &c., and make over the land in suit to the plaintiff.” 
It is now contended that the specification of the end of next Margashirsha 
formed part of a condition precedent, and that having failed to satisfy this 
condition through his delay, the plaintiff has lost the contingent advantage 
Mstowed on him by the decree, and can no longer execute it. The 
District Judge has understood the decree as merely fixing a time from 
which it was to take effect, so that the meaning was merely that 
nothing was to be done before the end of Margashirsha. We think 
this is the correct view. It is not said that the plaintiff doing 
what he had to do on or before the end of Margashirsha should then 
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(2} 7 0. 127. 
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recover from the defendant. He could not demand any fulfilment by 
the defendant before the end of that month. Thus the operation of the 
decree as a command was wholly postponed until the time indicated 
which was thus prescribed as a term rather than as a condition (1). 
There is no provision that, failing fulfilment bv the plaintiff at the end of 
Margashirsha, his right under the decree is to fail, and such an expression 
is what one would look for where the precise date was intended to form 
an essential element of the condition. As the case stands, wo think that 
the specification of the end of Margashirsha has merely the effect of 
making the decree speak as from that time, and that conditional as it is 
with respect to the step to be taken by the plaintiff, the plaintiff had three 
years from tbo 9bh January, 1883, within which he might seek execution. 
The construction, demanded by the appellant would have this consequence, 
that, whereas a simple order for reciprocal delivery would have allowed the 
plaintiff three years from July, 1882. for execution, the Doatponement of 
operation of the decree would cut down the time allowed him to six months. 
The case of Sidney v. Vaughan (2) shows that the mention [26] of some¬ 
thing to be done coupled with an exore^sion of time may but serve to 
indicate a term not to impose a condition sine qua non. The mention of 
a term when a particular right is to become enforceable is not a condition 
whether the enforcement be otherwise subject to a condition or not. 

We confirm the decree of the District Court with costs, 

Decree confirmed. 


12 B. 26. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 
Mr. Justice Nanabhai Haridas. 


Yashvantrav (Original Opponent) Appellant v. Kashibai 
(Original Petitioner). Respondent.* [28th April, 1887.] 

Maintenance—Hindu law—Incontinence of a co-parcener's concubine disentitling her to 
viainttnance. 

Continued coatinence is, under tbe Hindu law, ^ coadition precedent to a 
deceased co-parcener's ooncubine olaiming maiotenaDoe* 

[R , 20 M. 470*7 M.L.J. 303*2 Weir 646.] 

Appeal from a decision of G. Druitb, Acting Assistant Judge (F.P.) 
of Belgaum at Kaladgi. 

The petitioner, who had been the concubine of the apnellanc s father, 
obtained a decree for maintenance against the appellant and his brother, 
which she now sought to execute. The appellant alleged that the 
petitioner had been living in prostitution, and had consequently forfeited 

her right to the mainbanance awardel to her by the decree. 

The Assistant Judge, however, ordered execution bo issue. He 

‘■Opponent No. 2 is of course liable under the decree. No specific 
sources of inco me are charged with the payment of this allowance b y the 

• Appeal No. 29 of 1884- 

(II See Ev. Poth S3.. 230. 237 Colebr. Obi.. Sec. 228. 

(2) 2 Bro. P, 0., 254 {2nd ed.) 
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deoree. It seems to follow, by analogy from the decision in Parvati v. 
Bhihu (l), that mconbineoce subsequent to the order awarding the 
allowance would nob cause ib to be forfeited ****** * ■> 

[27] From this order the opponent appealed to the High Court. 
Ganasham Nilkanth Nadkarni, for the appellant. 

Shantaram Narayan {ShivramVithal Bkandarkar, with him), for the 
respondent. 


JUDGMENT. 
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Nanabhai Haridas, J.—We have already, in the course of the 
argument, intimated our opinion that Mr. Druibb is right in holding that 
“no specihc sources of income are charged with the payment of this 
allowance by the decree.” Mr. Naylor, no doubt, directed that the 
allowance now in dispute, among others, was to be paid from certain 
sources of income specified by him in his report of the 13bh April, 1870; 
but that decision was subsequently reversed by the High Court, and, on 
the matter being reconsidered by his successor. Mr. Baker, he came bo 
the conclusion that “the other items.” (among which the allowance in 
dispute is included), should be paid from Bhujangrav's and Anna Sabeb’s 
joint shares.” See his report, dated 5bh August, 1872. This decision 
was, on the 20tb August, 1873, confirmed bv the High Court, and 
ordered to be carried out. See Miscellaneous Cross Appeals. 8 and 9, of 
1870. 


The only question, therefore, which remains for us to determine now 
is whether, according to Hindu law, Kasbibai has by subsequent adultery 
forfeited her right to the maintenance awarded bo her by the decree sought 
to be executed. She was a concubine of Davlatrav, who with his sons 
Bhujangrav and Anna Saheb formed a joint Hindu family up to tbe time 
of his death. The Assistant Judge held that ** incontinence subsequent to 
the order awarding the allowance would not cause it to be forfeited.” But, 
in tbe case of a co-parcener’s widow, uncbastity subsequent to a decree 
declaring her right to maintenance has been held to deprive her of such 
right— Fis/im Shambhog v. Manjamma (2); Moniram Kolita v. Kerry 
Kolitdny (3). We have, therefore, to see whether the right of a coDOubine 
in this respect differs from that of a widow. Mr. Shivram contends 
that it does. He urges that in the case of a concubine there is no 
express text rendering her right to maintenance conditional upon 
her continued chastity, as there is in the case of the widow of a 
co-parcener, It must be [28] observed, however, that there is no such 
text providing any maintenance for a concubine specially. There are 
texts providing generally for women” of deceased co-parceners (4). Ib is 
under those texts that the widows of sucb co-parceners are held entitled 
to be maintained by the survivors (5) ; and they lay down the condition 
of continued chastity. Whether those text-writers really intended to 
include in the expression “women” concubines or “kept women” ib is now 
unnecessary to speculate. It suffices for us that commentators and 
judicial authorities have distinctly declared that they are so included. Bub 
If they are so included, the restriction of continued chastity imposed by 
tbe texts must equally apply to them, as otherwise they would be in a more 


C. J. 15. (2) 9 B. 108. (.3)7 1 A 115 

5, 6 ^ 

344 * Maonaghten 112, 113; 1 8tc. 171; 2 9tr. 293, 295, 297; West & Buhler, H. L., 
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1887 advantageous position than the widows. The wives and widows of disquali* 
April 28. fied co-parceners are entitled to maintenance, but only on condition of 
tbeir continuing chaste (1). Hence, in the absence of any authority to 
APPEL- that effect, we are not prepared to bold that a concubine of a deceased oo- 
LATE parcener is entitled to be maintained by tbe survivors, whether she 
OrviL. continues chaste or not. 

“T” The position of a deceased co-parcener’s permanent concubine in his 

12 B. 26. family is in some respects analogous, though necessarily inferior, to that 
of his widow not inheriting. They are both dependent members of the 
family, and, as such, entitled to maintenance, as above stated (2). During 
the co-parcener’s life-time, if not even after his death, his concubine is by 
the Hindu criminal law regarded as bis wife, for it ordains punishment as 
for adultery for any sexual intercourse with her by another as if she were 
his wife (3), and tbe ceremonial law also regards her in that light, for it 
[29] declares tbe same length of impurity for her when he dies as for the 
death of a real husband (4). 

These considerations certainly lend some support to tbe view the 
commentators have taken that tbe term “ women " in tbe texts above 
referred to does include concubines. When competent public opinion, as 
reflected in tbe writings of tbe commentators, allots to tbe concubine a 
position similar to that of a wife, and when it assigns to her maintenance 
as to a wife, it is only fair to tbe family, bound to provide for her, and 
whose reputation is necessarily affected by the conduct of every member 
of it, that her right to such maintenance should be subject to tbe same 
restriction as tbe right of the wife. And, accordingly, we find it declared 
by the Shastri, in a case so far back as 1847, that the mother of an 
illegitimate son, if well behaved, is entitled to maintenance (5). It would be 
strange, however, if this condition of good behaviour attached to a con¬ 
cubine only when she had children. 

For these reasons, we must hold that continued continence is a 
condition precedent to a deceased co parcener’s concubine claiming main¬ 
tenance. It was urged by tbe appellant that Kasbibai bad, since tbe 
decree in her favour, left the family house and was living as a prostitute. 
This allegation was not inquired into by the lower Court under the 
erroneous view it took of the law on the subject, We must, therefore, 
reverse its decision, and remand the case for decision on tbe merits. 
Parties to be at liberty to give additional evidence on the above point. 
Tbe costs of this appeal to abide tbe result. 



(1) ] Str. 175, 2 Coleb. 3 Dig., 438. 

(3) Vyav. 290, translated in Mandlik's H.L.. p. 

242; Vijoaneshvata’s comments on that text. Manu, Cb. VIII. 363; comments of 
and Ragbavananda on the text (Mandlik's ed.) untransla ed They ‘be pun 
is ordained “on tbe ground of (ber) being anotber s wife" (dara); and Vuamitrodaya 
(Cal. ed.) 609, 610, untranslated, “on tbe ground of ber ^mg ® 

(4) Nirnaya Sindhu Asbauob, 11 (5) 1 West & Bubler, 682. 
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12 B. so. 

[30] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 
Mr. Justice Nanabhai Haridas. 


Mahant ISflWARGAR {Original Defendant), Applicant v. Chu- 
DASAMA Manabhai AND OTSEBS {Original Plaintiffs), 
Opponents.* [23rd June, 1887.] 

Civil Procedure Code (Act XIV) of 1882, ss. 2, 244 and 617— Decree—Stay of execu¬ 
tion—Amount of security required on granting stay of execution a question in execu¬ 
tion and order therton appealable. 

The defeadmt ia a redsmption suib. Against whom 4 desrae had been passed, 
appealed to (he High Court, which OD his application granted the uaual stay of 
execution pending the appeal, upon security being given by him. The Subordi¬ 
nate Judge, feeling doubt as to wbeiber the actual value of the property or the 
value stated in the plaint should be regarded in fixing the security, referred the 
case to the High Courtunder s. 617 of the Civil Procedure Code (Act XIV) of 1882. 

Held, that no reference would lie under s. 617 of the Civil Procedure Code. 

The question as to the amount of the security was a question relating to exe¬ 
cution as oomemplated by s. 244 of tbe Code, and, tberefure, an order determin¬ 
ing that question would be appealable under s. 2 of the Code. 

[R., 14 C L J. 489-*12 Ind. Cas. 745.] 

This was a reference by Khan Bahadur Burjorji Edalji Modi, First 
Glass Subordinate Judge of Abmedabad, under s. 617 of tbe Civil Procedure 
Code (Act XtV) of 1882. 

In a redemotion suit by the plaintiffs, a decree was passed holding the 
property redeemable on payment of a certain amount. The decree was 
appealed against by the defendant to the High Court, which granted a 
stay of execution on security being given by the defendant. The Sub¬ 
ordinate Judge, feeling doubt as to which of the two amounts— viz., 
(1) that stated in the plaint or the (2) actual value of the property—was 
to form the basis for the security, referred the question to the High Court, 
under s. 6L7 of the Civil Procedure Code (Act XIV) of 1882. 

Eav Saheb Vasudev Jagannath Kirtikar, for tbe defendant.—This is a 
question inan execution proceeding, and cannot be relerred under s.617 of tbe 
Civil Procedure Code. Any order passed by the lower Court in this matter 
would be appealable—[31] Ghazidin v. Fakir Bakhsh (1); Udeyadeta Deb 
V. Gregson (2); Luchmeeput v. Sita Nath (3); Rangji v. Bhaiji (4). 

Ganpat Sadashiv Rac, contra, —This is not a reference under s. 617 of 
the Civil Procedure Code. The lower Court wants a mero direction of 
the High Court as to the taking of security ordered by this Court. Even 
assuming that it is a reference under s, 617, still the lower Court should 
be considered as proceeding under s. 545. and any order that may be 
passed under that section is not appealable under s. 588 of the Code. A 
reference, therefore, will lie, such an order being final. 


JUDGMENT. 

Sargent, C.J.—Tbe question as to tbe amount of security to be 
given by the defendant as the condition of the stay of execution of the 
decree agai nst him was a question now “relating to execution” within the 

■ Civil Reference, No. 15 of 4887. 

(1) 7 A. 73. (2) 12 c. 624. (3) 8 C. 477. (4) 11 B. 57. 


B YI~64 


505 


1887 

June 23, 

Appel¬ 

late 

Civil. 

12 B. 30. 



1887 

June 23. 

Appbl- 

LATE 

Civil. 

12 B. 30. 


12 Bom. 32 Indian decisions, new sebies [Yol. 

contemoUtion of 9. 244 of the Civil Pcocedure Code, and, therefore, an 
order determiniog that question would be aopealable under b. 2 of the 
Civil Procedure QoHe—Ghazidin v. Fakir Bakhsh (1); Odeyadeta Deb v. 
Grcgson (2). No reference, therefore, lies to this Court under s. 617, even 
assuming that section to apply to a proceeding of this nature under a. 647. 
Plaintiffs bo pay defendant his costs. 


12 B. 31. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt,, Chief Justice, aiid 
Mr. Justice Nanabhai Haridas. 

Eampratap {Plainlifj v. Ganesh Ranganath {Defendant).* 

(27th June, 1887.] 

Jurisdiction-Subordinate Judge invested w\th Small Cause Judge's powers -Civil 
Procedure Code (Act XIVi of 1882, s. HI —exceeding pecuniary jurisdic¬ 
tion of the Small Cause powers of the Subordinate Judge—^Practice- 

In a suit brought by the pUiotifi to recover R«. S3-7-9 from the defendant, 
under tbe Small Cause jurisdiction of a Subordinate Judge, the defendantolaim* 
pd to set off Ra, 72, which exceeded tbe pecuniary jurisdiction of tbe Judge as a 
Small Cause Judge. On reference to the High Court, 

Hpfd, that the set-ofi mifibl be pleaded by tbe defendant. The Judge would 
exercise his Small Cause Court jurisdiction in trying the claim of the plaintiff 
and his ordinary jurisdiction in trying tbe set-off. 

[D., 31 B- 314 = 9 Bom. L. R. 327.] 

[32] This was a reference by Rav Saheb Karpurram Manmathram, 
Subordinate Judge of Panvel, under s. 617 of the Civil Procedure Code 
(Act XIV) of 1682. 

The plaintiff sued to recover from the defendant Rs. 33-7'9, being 
the price of two cases of clariOed butter bought by the defendant on tbe 
6tb April, 1886 ; Rs. 1-12 as interest thereon at tbe rate of 12 annas per 
cent, per mensem ; and Rs. 1-3-6, the cost of a notice given to the defend¬ 
ant. Tbe defendant entered his apnearance, and put in a written state¬ 
ment admitting the claim, but claiming a set-off of Rs. 75 

The Subordinate Judge referred the following question to tbe High 
Court for its opinion :— 

Whether a defendant has a right to set-off a sum exceeding Rs. 50 
in a suit which is within tbe Small Cause Court jurisdiction of bis Court? 

The Subordinate Judge’s ooinioD on the point was in the negative. 
Ghanasham Nilkanlh Nadkarni, for the plaintiff.—Tbe set-off claimed 
by the defendant exceeds the pecuniary jurisdiction of tbe Subordinate 
Judee as a Small Cause Judge, and be cannot try tbe question of set-off. 
If the defendant proved his set-off, the effect would be the same as if be 
obtained a decree : see cl. 3 of s. Ill of the Code. Bub the Small Cause 
Court jurisdiction of the Subordinate Judge is limited to Rs. 50 ; therefore, 
the set-off can only be proved to that amount. 

Vasudev Gopal Bhandarkar, for the defendant. The Subordinate 
Judge, who has been invested with Small Cause Court powers, exercises 
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two separate jurisdiotions: first, that of a Small Cause Court Judge; 
second, that of a Subordinate JadgQ—Balkrishna v. Lakshman (l). Under 
the first be oan cry the claim of the plaintiff, and under the second he can 
try the set-off of the defendant. 

JUDGMENT. 

Sargent, C.J.—We think there is no objection to the Subordinate 
Judge trying the set-off pleaded by the defendant. He is not the Judge of 
two Courts, hut has twojurisdictions—ilfaZ/iart[33]v. Narso Krishna (2) - 
and will exercise his Small Cause Court jurisdiction in trying the claim 
made by the pi line and his ordinary jurisdiction in trying the setoff; 
and as he is governed by the Coda of C'vil Procadure in bis nroceiure— 
Bhagvan Dayalji v. Balu (3)—he will set-off the one debt against the other 
AS provided by s. 111. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 
Mr. Justice Nanabhai Haridas. 


Govindrav and another {Original Plaintij^s) Appellants v. Ravji 
AND ANOTHER {Original Defendants), Respondents * 

I5tb July. 1887.1 ’ 

Mortgage-Subsequent ainimnentof tin equity oireiemption by the mortgagor-No 
notice to mortgagee’! of such asnytment-No cha7ige of name in Collector's boohs- 
J’urtneT advances by mortgagees to original mortgagor on same securtiy—Suil by 
nssiovee of equity of redemption to redeem—Liabiiiiy of assignte to payoff 0 ^ 
further advances to mortgagor—Staniing by-Aliowing original mortgagor’s name 
10 rtPtain %n Collector s books. 


Id order to complete an afsignmeot of ao equitable estate in immoveable pro¬ 
perty ID 18 QOI nocosjary by Englisb U» chat q )tioo nf ibe assianmeut should be 
given to the owner of iheleg.»l estate. Nor is there any rule of Hindu law 
which requires notice to be giveo to the person in possession whose position 
may be cmsidered a.ialogom to the holder of the legaUestate in English law. 

By a registered mortgage-deed. P. in 1859 mortgaged certain property with 
possession to the d-fendants. In 1871. P sold his equity of redempWtothe 
plaintifis, who allowed it to remain in P’s name on the Collector’s resistor. 
Subsequently, in 1873, the defendants made further advances to P on the secu¬ 
rity of the same mortgaged property The plaintiffs sued to redeem. The 
Court of first lostanco rejected ihe plaintiffs’ claim, being of opinion that their 
purchase wai not proved. On appeal, the District Judge reversed the decree, 
holding that the sale to the plaintiffs was proved. He held, funber, that the 
plaintiffs could not ledecm without paying off the further advance made by the 
defendants 10 1873, on the ground that tbe plaintiffs had given no notice of their 
purchase to the defendants, and had allowed Pandoji’s name to remain on the 
Collector s register as the ostensible owner. 


The plaiotifis appealed to the High Court. 

plaiotifis’ title as assignee of the equity of redemption was com- 
r 341 R. . the assignment had been given to the defendants, 

drio u- m a^hougb such notice was not necessary to complete the plaintiffs’ 
duct’WAS an principles of equity, that if the plaintiffs’ con- 

make allowing the defendants to 

_ advaoces to Paudoji uodcr tbe suppositioo that be was still tbe 


• Interlocutory Judgment in Appeal. No. 200 of 1885 

(2)9B. 174. (3) 8 B. 230. 
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owner of the equity of redemption, suob conduct would give tbo defendents » 
better equity. If the property was standing in Pandoji’s name in the Golleotor’s 
bocks, the allowing it so to remain after the assignment would be sufficient for 
the purpose. 

This was a second appeal from a decision of E. T. Candy, Disbriofr 
Judge of Eatnagiri. 

In 1869 one Paodoji by a regisfcered deed mortgaged tne properby in 
dispute to the defendants with possession, and in 1871 he sold his equity 
of redemption to the plaintiffs, who omitted to get it transferred to their 
name on the Collector’s register. 

In 1873, Pandoji obtained from the defendants further advances on 
the security of the same property. 

The plaintiffs brought the presont suit to redeem the property from 
the defendants. 

The defendants impeached the sale to the plaintiffs as fraudulent, aud 
contended that the plaintiffs were noc entitle! to redeem. 

The Court of tirst instance held the alleged sale to the plaintiffs 
not proved, and rejected their claim. 

The plaintiffs appealed to the District Judge, who held the sale proved, 
and reversed the lower Court’s decree, with the following remarks:— 

“ " * * The face is, Pandoji, having no son of hU own, was 

very willing in 1871 to sell his birth-right to his nephews (plaintiffs) for 
Rs. 45. They allowed him to remain the nominal owner and he reckless¬ 
ly borrowed further sums on the properby, but they have every right now 
to redeem it. The next question is, what sum is due to the defendants ? 
Plaintiffs’ uafeiZ admits the sum due on the registered bond of 1869; 
but he wishes to avoid the debt of 1873. This, I think, his clients 
cannot do, as they did not give notice of the transfer of the equity 
of redemption, and allowed Pandoji to remain as the esteosible owner 

* V * If 

The plaintiffs preferred an appeal to the High Court. 

Manekshah Jehangirshah, for the appellants.—The lower appellate 
Court was wrong in considering a notice to the defendants [3Sj of the 
plaintiffs’ purchase to be necessary. In adding the advances made by 
the defendants subseouently to the sale of the equity of redemption to the 
plaintiffs the lower Court has applied the principle of tacking which 
has been held not bo apply to India —Narayan Venkoba v. Banduran^ 
ZawoMl). See. also. Act IV of 1882, s. The plaintiffs should be 
allowed to redeem ou payment of the original aebt only. 

Daii Abaji Khare, for the respondents.—The defendaots have been 
in possession and as against the plaintiffs have the legal es^te in em. 
The defendants, therefore, have a becter title than that of the plaintifis, 
who have only an equitable assignment-norndtfcs v. Hunt Uh 

conduct of the plaintiffs amounts to negligence. 

allowed to remain in possession, and had no koowledp o e p am 

purchase when the second advance was made. The plain i s mus su 

for their neglect —Bice v. Bice (3), 

JUDGMENT. 

Sargent, C.J.—The facts of the ease as found by the District 
Judge are that the defendants are the mortgagees under Pandoji by 

(5) 3 De G. & Jo, 563. 
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registered mortgage of 1669 ; and that they afterwards made farther 
advances to Pandoji on the same security in 1873. In the meantime, 
however, Fandoji had sold his equity of redemption to the plaintiffs in 
1871. The District Judge held that as the plaintiffs had nob given 
notice to the defendants of their assignment, they could not redeem the 
property, except ou condition of paying the debt of 1873 as well as that 
of 1869. We do not feel sure whether the District Judge intended to 
bold that notice to the mortgagee in possession was necessary to com¬ 
plete the plaintiffs’ title as assignees of the equity of redemption. By Eng¬ 
lish law it is clear that the assignment of an equitable estate in immove¬ 
able property is complete witboat notice to the owner of the legal estate 
—Wilmot V. Pike (1), where the owner of the legal estate was the first 
mortgagee, as in the present case. Nor are we aware of any rule of 
Hindu law which requires us to bold differently as regards the necessity 
of notice to the person in possession whose position may be considered 
analogous to the holder of the [36] legal estate in English law. But, 
although notice to the defendants was not, we think, necessary to com¬ 
plete the plaintiffs’ title as assignees of the equity of redemption, it is 
plain, upon general principles of equity, that if the plaintiffs’ conduct was 
such as to amount to a standing by, and allowing the defendants to make 
further advances to Fandoji, under the supposition that he was still the 
owner of the equity of redemption, such conduct would give the defendants 
a better equity. If the property was standing in Fandoji’s name in the 
Collector’s books, the allowing it so to remain after the assignment would, 
in our opinion, be sufficient for the purpose. We must, therefore, send 
back the case for a finding on the following issues:— 

1. Was the property standing in the name of Fandoji in the 
Collector’s books when the assigomeot was made to the plaintiffs, and, if 
so, did it continue to stand in his name when the further advances were 
made by the defendants ? 

2. Were the plaintiffs aware of the negotiation for the further 
advances by the defendants bo their uncle Fandoji in 1873 ? 

The findings to be returned to this Court within two months. Far- 
ties to be allowed to give fresh evidenee. 
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CRIMINAL REFERENCE. 

Before Mr. Justice West o.nd Mr. Justice Birdiuood. 


Queen-Empress y. Tclja and others,* U4th July, I887.j 

Sanction to prosecute—Criminal Procedure Cede (Act X of jes-ii, s. 195—Su6. 
Regiitrar—Porgery—Indinn Penal Code (Act ZLV of 1860^, ss. 463, 467—Co?ir<— 
Judicial inquiry ^Administf alive inquiry. 

A Sub Registrar under the Registration Act (III of 1877) is not a Judge and 
^orefore. not a Court ’ witbjo the roeaning of s. 195 of the Code of Criminai 

^ sanction is. therefore, not necessary for a proso- 

h^^office! ^ document presented for registration in 

The ruling in In re Venkatachala (‘i) dissented from. 


(1) 5 Hare’s Rep 14. 
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of ibe iDdiao Penal 

Code (Act XLV of I860j; and that section la referred to in a comprehensive sense 
10 8. 195 of the Criminal Procedure Code (Act X of 1882) so as to embrace all 
speoiesof forgery, and thus includes a case filling under e. 467 of the Indian Penal 


p7] The definition of “ Court ” given in the Evidence Act (I of 1872) is framed 
only for the purposes of the Act itself, and should not be extended beyond its 
legitimate scope, ^ 

Distinction between a judicial and an administrative inquiry pointed out. 


[Dias., 15 M 138 (F.B.) ; P., 14 Bom. L R. 970=1 Bom. Or. Cas. 214=1.3 Or. L.J. 
845=17 Ind. Cas. 717: 13 lod. Cas. 275 = 10 M.L.T. 563 = (1912J M.W.N.3: 
R., 12 M. 201 (203>: 13 Or. L.J. 508 = 15 Ind. Cas. 652=23 M.L.j. 50=11912) 
M.W.N. 473 ; 3 S.L.R. 66 (77); 16 Bom. L.R. 446.] 


This was a reference by S. Tagore, Sessions Judge of Sholapur, under 
s. 215 of the Criminal Procedure Code (Act X of 1882). 

The accused Tulja and four others were charged, under s. 467 of the 
Indian Penal Code, with the forgery of a will purporting to be made by 
one Radha, deceased. On the lltb January, 1887, Tulja presented the 
will in question to the Sub-Registrar for registration under Act III of 
1877. On the 15tb of the same month, the complaint in the present case 
was lodged before the First Class Magistrate of Sholapur. It was con¬ 
tended, on behalf of the accused Tulja, both during the preliminary 
inquiry before the committing Magistrate and at the trial in the Court of 
Sessions, that; the Sub-Registrar, acting under 9, 41 of Act III of 1877, 
was a ‘ Court ’ within the meaning of s. 195 of tho Cricntnal Procedure 
Code (Act X of 1882), and that, therefore, his sanction to prosecute the 
accused was necessary. In support of this contention the ruling in Inre 
Venkatachala (1) was relied upon. 

Oo this point the Assistant Sessions Judge made the following 
remarks :— 


“ This question, so far as the Bombay High Court is concerned, is 
clear of any judicial authority. The point is not very simple, and is. in 
my opinion, sufficiently important to be carefully noticed. Part VIII of 
the Registration Act relates to the ‘presenting wills and authorities to 
adopt.’ A Sub-Registrar is authorized by s. 40 to accept the presentation 
of wills by persons claiming under them. Under s. 41 the Sub-Registrar 
is authorized to satisfy himself as to fl) the due execution of them by 
the testators, (2) the death of the testators, and (3) the right of the per¬ 
sons presenting them to present them for registration. In the absence of 
any decision of the Bombay High Court on the point, ibis, I think, proper 
for this Court to follow the Madras decision quoted by his pleader for the 
accused. The Madras High Court have held that ‘a Sub-Registrar is legally 
authorized to take evidence under Part VIII of the Indian Registration 
Act for the purpose of satisfying himself upon certain points, and he is, 
therefore, when acting under s. 41 of Act III of 1877 a Court wibhm 
the meaniog of the Indian Evidence Act. So far, therefore, as any action 
of the Sub-Registrar under [38] s. 41 is conoernod. there can be no doubt 
that be has the power to issue sanction to prosecute, and, therefore, the 
absence of it is fatal bo the trial. But I do not think that there are 
sufficient grounds for restricting the scope oi s. 195 of the Criminal Pro¬ 
cedure Code to action of the Sub-Registrar under s. 41 of Act III o 1877 
only If s 41 covers the issue iu a case oi this kind, I submit that s. 4U 
also ought to cover it. The point for consideration is. therefore, narrowed 


(I) 10 M. 154. 

510 



VI.] 


QUEEN-EMPRESS V. TULJA 


12 Bom. 39 


to this : whether presentation of a will to a Sub-Registrar is a stop of the 
proceeding in the Suh-Registrar’s Court. I am strongly of opinion thut it 
is. If the Sub-Registrar’s euquiry under Part VIII is of such an excep¬ 
tional kind as to make it necessary to clothe it with the rights and obligations 
flowing from a proceeding of a Court, I think that the reason of the case 
requires that the presentation of the will which commences the proceeding 
ought to be treated as a part of the proceeding. The fact of pio- 
sentation of a will is next in importance to that of the person entitled 
to present it as forming a part of the enquiry under s. 4. It would 
be highly improper to hold that for the purpose of accepting the pre¬ 
sentation of a will the Sub-Registrar is no Court, but only when be 
takes the next step of enquiring into the matters of s. 41 he acts as 
a Court,’ when as a matter of fact, his caput or persona of a Court is 
brought into existence by the very presentation of the will. Then, again, 
it seems to me subversive of all judicial and administrative principles to 
suppose that any person can defeat the object for which sanctions to 
prosecute have been instituted as conditions precedent, for a Sub- 
Registrar may or may not take steps under a. 41 on the same day that ha 
accepts presentation of a will under s. 40. But if he postnones the enquiry 
under s. 41, any person by lodging a complaint of forgery may deprive 
the accused of the right to sanction from the Sub-Registrar if he on any 
enquiry thinks that the will is forged, or the protection of the refusal to 
sanction if the Sub-Registrar is satisfied that the will was genuine, If 
an action of that kind is allowable as based upon good law, then I have 
pot the least hesitation in saying that the sooner it is amended the batter 
It is for public morals or safety. For analogy take the case of a civil 
suit. If a plaint is based upon an alleged forged will, and presented to 
the Court, the Criminal Courts cannot take action in respect of the said 
will until the Civil Court, issues any sanction to prosecute. That if it is 
alleged that before the Civil Court takes evidence the Criminal Courts 
are not estopped from taking the criminal action in the matter, the 
argument would be scouted as monstrous. It was urged by tbe Public 
Prosecutor that in a civil suit tbe proceedings commence with the 
presentation of the plaint. J ust so. in any matter the first action of tbe 
party is the commencement of the proceeding ; and although the 
Registration Act does not e.xpressly provide that the proceedings under it 
commence from the presentaiion of documents, yet it could not be 
otherwise than that, simply because all the administrative functions of the 
Sub-Registrar as au ofiicer ora Court undt-r tbe Act are called into play 
fiom the date and fact of pie-enlaiion of a document. A presenta-ion 

fchflfth ®“^'^?eistrar. There cannot, iherefore. be the least doubt 
that the proceeding before the Sub-Rigistrar as a Court under Part VIII 
or as an ofticer under any other part of the Act commences from the 

document, and includes that Act. If so. it [39] follows 
wift. J'J^gistrate bad no junsdici ion to try or enquire into the comnlaint 

ree wh R S^ti-Registrar. He ought to bav-rSd to 

eee what the Sub-Registrar was doiug. Accenting, therfifora fho 

^^adras ruling. I think that this committal must^ba 
held to have been without jurisdiction. 

attention to Juggut Chunderv. Kasi 
_!_^’^at no sanction was necessary on account of 
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simple presentation of a will before the Sub-Registrar. But that case 
does nob, in any way, support the position taken by the learned pleader. 
In tbab case, the suit was settled without any evidence being gone into. 
The High Court of Calcutta held that under the circumsbancea the Court 
could nob form a correct judgment of the bona fides of the claim, and could 
nob proparly issue any sanction for giving false evidence, and more 
especially as bhe application, which commenced the proceedings, did nob 
require verification, though it was verified. But in the present case there 
is nothing of this kind. Ibis for the Sub-Registrar to see whether be 
should or should not issue sanction, and not the Criminal Courts to question 
the legality of it. This case has nothing bearing upon the point at 
issue. 

It is quite clear that accused No. 1 was only the party to the 
proceeding before the Sub-Registrar, because she presented the will. The 
other accused were no parties, and, therefore, their committal is good at law 
in so far as they are concerned. 

“The second argument of the Public Prosecutor, being the one 
chiefiy relied upon by the committing Magistrate, does not appear tome to 
be sound. 

“ The document is, no doubt, the subject of the oroceeding before the 
Sub-Registrar, but tbe proceeding is different from the document. Here 
is what the Madras High Court say at p. 188 of the judgment cited by 
tbe pleader for the accused :—'As the document has been given in evidence 
before him in a proceeding in which the Sub-Registrar had to determine 
whether the document should or should not be registered, it appears 
to us that his sanction is necessary to tbe enquiry.” 


The reference was argued before West and Birdwood, JJ., oh the 
14th .July, 1887. 

Hon, Rav Sabeb V. N. Mandlik, for bhe Crown.—The complaint in 
this case is under s. 467 of the Penal Code. For a prosecution under that 
section no sanction is necessary. 

Ganpat Sadashiv Rao, for the complainant.—A Sub-Registrar acting 
under s. 41 of the Registration Act (HI of 1377) is not a Court’ within the 
meaning of s. 195 of the Code of Criminal Procedure (Act X of 1882). 
Section 195 is to be read with s. 476 of the Code. The latter section specifies 
the Courts which are competent to deal with contempt cases. Section [40] 
483 of the Code enables a local Government to make a Sub-Registrar a 
Civil Court in certain cases of contempt. He is, therefore, not a Civil 
Court in other cases. Section 75 of Act III of 1877 shows that even the 
Registrar when bearing an appeal against tbe order Sub-Registrar 
refusing registration, ia nob a Court, bub is to be deemed ‘ as ® ®' 

Court.'* The functions assigned to the Registrar and the Sub-Registrar 
in the matter of registering documents are purely administrative, and not 
iudicial. Neither tbe Registrar nor the Sub-Registrar adjudicates upon 
the rights of the parties to a document tendered for registration. .Neither 
of the two is. therefore, a Judge or a Court The definition of a Court 
given in the Evidence Act (I of 1872) is confined to the purposes of tha 

Act. In Queen Empress y. Bharma (D a Full 

a Magistrate taking down a statement under s. 164 of Act 

not a Court. So. too, in Queen Empress v Ismal h|ld ^hat a 

police officer recording a statement under s. 161 

Court. It foUows. therefore, that every officer whose duty it is to record 


(2) 11 B. 659. 
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.evidenoe is nofc a Oouvb. The Madras High Court has, no doubt, held in 
Inre Venkatachala (1) that a Sub-Registrar acting under s. 41 of Act III of 
1877 is a Court. But that case, even if correct, is distinguishable from 
the present in this respeos, that the S ib-Rjgistrar has taksn no action 
in the present case under s. 41 of Act III of 1877. 

R. G. Mundle, for the accused.—Seotiou 195 of Act X of 1882 applies 
to offences described by s. 463 of the Penal Code. The offence of forging 
a will is an offence described in s. 463. The Bvidence Actde&nes a Court 
so as to include all persons legally taking evidence. A Sub-Registrar is a 
public officer empowered by law to take evidence under s. 41 of Act III of 
1877. His procoedings are judicial under s. 228 of the Penal Code. His 
Courtis a Court as defined by the Evidence Act— In re Sardharee Lai (2). 
In the present case he has acted under s. 41 of Act III of 1877. 
The case of In re Venkatachala (1) is, therefore, on all fours with the 
present case. 
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[41] West, J.—Tnis is a reference by the Sessions Judge of Shola- 
pur under s. 2L5 of the Criminal Procedure Code (.Act X of 1882). 

The question for decision is, whether a Sub-Registrar for the 
purposes of the present case is to be regarded as a Judge, and the proceed¬ 
ings held before him as judicial nroceedings in a Court, so that no prose¬ 
cution for forgery can proceed without his sancDion, in respect of a forged 
document presented for registration in his office? 


Is might have materially assisted the Court if the Sessions Judge, 
instead of adopting the somewhat superficial reasoning of the Assistant 
Sessions Judge, had entered on an independent investigation of the question 
from the staudpoin; of bis own wider kuowledge and riper esoerieuce. 

The expression forgery is used as a general term io s. 463 of the 
Indian Penal Code, and that seobioo is referred to in a comprehensive 
sense in s. 195 of the Criminal Procedure Code, so as to embrace all the 
species of forgery afterwards provided for as to punishment, and this 
includes a case falling under s. 467 of the ludiau Penal Code. 

Therefore, if the Sub-Registrar is a Court, and the document was 
presented to him as to a Court, then his sanction is undoubtedly reauired 
for the prosecution of the accused Tulja, uoder ss. 109 and 467 o"f the 
Indian Penal Code (Act XLV of 1860). 

Toe question, therefore, is whether the Sub-Registrar is, or is not, a 
Court. It appears to us that some confusion has arisen io the mind of 
the Assistant Judge between a judicial and an administrative inquiry. An 
inquiry or trial under the Code of Criminal Procedure, io which evidence 
iH legally taken, is for the purposes of the Code included in the term 
judicial proceeding.’’ But this does not involve the consequeoce that 
other inquiries are judicial proceedings, and that the functionaries holding 
them are Judges or Courts. ® 


In the case of The Queen v. Price (3) Blackburn, J., says :—“ Where 
the common law or the legislature has cast oo a person the [42l 
obligation, where certain facts exist, nob to form his opinion or exercise 
a discretion, but to do a certain thing, then, no doubt, there is a prehmio- 
ary inquiry whether those facts exist, and no doubt the person called 
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1887 upon to perform the obligation must, to some extent, exercise common sense, 
July 14. and see whether the facts do exist." But this, as the learned Judge shows, 

rT?TM^AT different from a judicial inquiry. It is the object to which an 

IjBIMINAL inquiry is pointed that determines the nature of it. A policeman before 
EepER" be arrests a person often has to make an inquiry, but is not, 
BNOB. therefore, a judge— Queen-Evipress v. Ismal (1). An inquiry is judicial if 
the object of it is to determine a jural relation between one person and 
another, or a group of persons; or between him and the community 
generally ; but, even a judge, acting without such an object in view, is not 
acting judicially. Forbes v. Ameeroonissa Begum (2) affords an instance of 
non-judicial functions being ascribed to a judge. The Sub-Registrar hasnot 
to determine the jural relations between parties arising out of the docu¬ 
ments presented for registration. He merely makes an inquiry to satisfy 
himself whether be is justified in registering the document presented for 
that purpose. The Registrar, also, in determining whether a document 
should be registered or not, on an appeal being preferred against the 
decision of the Sub-Registrar on that point, even if he takes evidence, does 
so, not as a Court, but under s. 75 of Act III of 1877 " as if he were a 
Court.” His inquiry is analogous to one by the Registrar of this Court 
as to whether a clerk or other subordinate has done his duty properly. 
No judicial function is exercised. Although it appears, from s. 483 of the 
Criminal Procedure Code, that the Local Government may constitute a 
Sub-Registrar a Court for the purpose of certain sections, as those dealing 
with contumacious contempts, still, from the fact of that section being 
deemed necessary, it is to be implied that he is not to be considered a 
Court for ordinary purposes. A provision that a particular officer may, 
for particular purposes, be deemed a Court, does not warrant an extension 
of that provision so as by inference to produce a group of rules in 
conflict with the general system. A provision such as that contained in 
s. 483 of the Criminal Procedure Code is an excrescence [433 oii 
general system, and exceptional provisions are not to be drawn out into 
all their logical consequences. ** Quod contra rationem juris recipUur 
non producendum est ad consequentias.” 

If the Sub-Registrar is anomalously regarded as a judge for particular 
purposes, that does not constitute him a judge for other purposes. It is 
opposed to the general principles of jurisprudence to build a system on an 
exception ; or, as Burke has put it, " it is against all genuine principles of 
jurisprudence to draw a principle from a law made in a special case.” 
Nor is the general law altered or controlled by partial legislation made 
without special reference to it— Denton v. Lord John Manners (3). This 
principle was recently applied in the case of Jivan Bhaga v. Sim 
Bhaijt (4). The same principle has been several tiroes applied to the 
Dakkhan Agriculturists’ Relief Act in its relations to the general law. 

The present case has been pub before us very imperfectly, hut it is 
clear that the Sub-Registrar did nob enter into any inquiry at all. Even 
in making an inquiry it would not be proper to declare him a judge on the 
strength of the definition of Court given in the Evidence Act, as that 
definition is framed only for the purposes of the Act itself, and should not 
be extended beyond its legitimate scope— Attorney-General v. Moore ko)- 
Special laws must be confined in their operation to their special object. 
An exception to a rule must not be permitted to absorb the rule. _ 

' 11 B. 659. (‘-i) 10 M.I.A. 340. (3) 27 L.J. Cb. 199 and 623. 

(4) Printed Judgments for 1867, p. 201. (5) L. R. 3 Ex. Div* 276. 
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The Sub-Registrar not being for geoeral purposes a Court, he does 
not beoome one by making an inquiry for the purpose of ascertaining 
whether he is' justified in registering a document presented for registration, 
much less is he a Judge, when not even making an inquiry. Nor do the 
provisions in the Code of Criminal Procedure as to cases of contempt 
before a Registrar constitute chat officer a judge or Court for general 
purposes. 

We are of opinion, therefore, that the sanction of the Sub-Registrar 

is in no way necessary for the prosecution of the accused Tulja. The com¬ 
mitment was legal j and we direct that the Sessions Court do receive the 
commitment and proceed with the trial. 

Trial ordered. 


12 B. 44. 

[44] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt.. Chief Justice, and Mr. Justice 

yanabhai Baridas. 


Rango Jairam (Plaintiff) v. Balkrishna Vithal (Defendant). 

[2lsb July, 1887.J 

Jttriidiclion—Decree—Execution—Attachment of assets of a judgment dtbtcr outside the 
jurisdiction of the attaching Com I—Practice —Procedure. 

The plaiDtifl having obtained a decree against the defendant in the Court at 
Bhusaval, sought to execute it by attaching a moiety of the defendant’s nav 
The dofondanc was a sorter in the Railway Mail Service, and travelled between 
Bhueavar and Nagpur, at which latter place he resided and received his pav 
By an order of attachment issued, at the plaintifi's instance, by the Bhusavai 
Court to the defendant’s dishurbing c fticer at Nagpur, a moiet y of the defendant’s 
pay having been withheld by that officer, the defendant applied to the Bhusavai 
Court to cancel the order, contending that it was illegal, as neither be nor bis 
disbursing officer resided at Bhueaval. On reference to the High Court. 

ll^td, that the order of attachment was ultra vires, as neither the defendant 
not his disbursing t.fficer resided within the jurisdiction of the Ebusval Court 
The proper procedure was to send the decree of the Bhusavai Court for execution 
to Nagpur where the disbursing officer resided, and the defendaot’e pay was 
avaiUbio for satisfacuou of the decree* ^ ^ 

[R., 2^B^193^3y C. 104-14 C.L.J. 228 = 16 C. W.N. 402 = 2 Ind. Gas. 417 ; u C.F. 

This was a refarenca by Rav Saheb Dwarbanath Naravau 
Ranadive, Subordinate Judge of Bhusavai, under a. 617 of the Civil 
Procedure Code (Act XIV) of 1882. The reference was as follows 

“ In this case the plaintiff applied to the Second Class Subordinate 

Judge at Bhusavai, in execution of bis decree against the defendant who 

IS described as an inhabitant of Bhusavai, and consequently within the 

jurisdiction of his Court, and who is a sorter in the Railway Mail Se«-viefl 

for an order to the defendant’s disbursing officer bo attach and send to 

the Court a moiety of the defendant’s pay. The order was sent, and had 
been obeyed. • 

1 - defendant, however, appeared on the 27th March, 1887 and 
applied for the withdrawal of the order attaching his pay, on the ground 


1887 

July 14. 

Criminal 

Refer¬ 

ence. 

12 B. 36. 


* Civil Reference. No 20 of 1887. 
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that it was illegal, inasmuch as the Court had no authority to issue the 
order, because ho dwelc at Nagpur, and not in Bhusaval, as stated by 
the plaintiff in his application, and that as neither he nor the disbursing 
office, from which he receives his pay, is [45] within the local jurisdiction 
of the Court, the Court could not attach his pay." 

^ The question referred by the Subordinate Judge for the High Court's 
decision was :— 

Whether, under the circumstances, the defendant could not be 
considered as having a temporary lodging at Bhusaval ? 

The Subordinate Judge's opinion on the point was in the affirma* 

tive. 

Vishnu Krishna Bhaiavadehar^iot the plaintiff. 

Vasudev Gopal Bhandarkar, for the defendant, relied on ^the case of 
Gopal V. T. H, Lavet (1). 


JUDGMENT. 

Sargent, C.J.—As neither the disbursing offi cer nor the judgment- 
debtor himself lives within the local jurisdiction of the Court, the salary 
of the judgment-debtor can In no sense be said to be within 
the jurisdiction, and cannot, therefore, be att.iohed. A copy of the decree 
may be sent to Nagpur for execution, where the disbursing officer resides 
and the judgment-debtor has pay available for the satisfaction of the 
decree. 


(l) 12 B. 45 N»Uarep. P. J. B. H. C. (1881-1883) 611. 

2Vo(e.—The following is the case of Gop.W V. r. Lawef (Printed Judgments for 
1863. p. 169), referred to in the argument. The case was heard by West and Nanabhai 
Haridas, JJ. 

The plaiotiS Gopal, having obtained in the Court of the Subordinate Judge of 

Bhusaval a decree against the defendaot Lavet. applied in execution of decree to 

attach a moiety of the defendant’s pay. The defeudaot was employed on the Malwa 
and Rijputana Railway. An order having been sent to the Agent of the Railway, it 
was returned uoexecuted. on the ground that the Bhusaval Court had no jurisdiction. 
The Subordinate Judge of Bhusaval referred the following questions to the High 

^°^*Wbether a Court passing a decree could by a prohibitory order attach the pay of 

a iudgment debtor when the officer disbursing the pay had his office beyond the local 

jurisdiction of that Court, and also when the debtor was for the time being employed 

in a place beyond itejurisdiotion? . j u a- 

2 Whether the order for attaching the pay could only be served by sending it 

direct’to the pay disbursing officer, or whether it oould ba sent for service to the Court 
havino Miriediotion in the place in which bis office was.looated ? 

West J_There is not any provision in the Code of Civil Procedure enabling the 

Rnhrtrdinat'e Judge to exercise authority and issue orders and execution to a disbursing 
officer residing without bis local jurisdiction, in order to ^obtain [48] satisfaction of a 
£ee against^a judgment-debtor. who also is beyond his local jurisiiction. A copy of 
the deoree iaVbe sent to a Court having locU jurisdiebioD. and that Court may 
execute it in one of the ways allowed by the Code of Civil Procedure if either the judg¬ 
ment-debtor resides within its local jurisdiction or if he has asiets, including pay, 
.available therefor the satisfaction of the decree. 
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12 B. 46. 

APPELLATE CIVIL. 

Before Sir Charles Sargent. Et.. Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


Mahomed Husein {Plaintiff) v. Radhi {Defendant) " 

[7th July, 1887.j 

“ Arrest ’■ as used in a. 349 of tbe Civil Procedure Code (Act XIV) of lfiR‘ • 

In the matter of WtUiam Haxtte ( 1 ). dissented from. 

In re Quarme (2), followed. 

Under the provistone of that eeot.on she was by X Co^rthat 

[ppir when‘oaHe™upon!-°° '"'“‘*‘''“8 sufficient security that she would 

J“d8e for the High 

The Small Cause Court Judge’s opinion was in the negative, 

JDorji Aodjt RhdTe^ for tho aoDlicanf —i* 
released on turnishing seeurity Sbe did 

bemg m jail at the time she aLied 5 k ’’^^son of 

349 o. the Civil ProSdure Coll'Act XIvT 
imprisonment.” See /n tUc rL)f:r 

appllcarra:trmtte^nhtTosttlrthu“7"'^f "■ 

ol the Code. The terms •' ar est ’’ afn " ® ° under s. 349 

in the case of In eke nmfter ujXfoL/jra^r® " wZ 

dehtoris once put into!ail it is the riohi J .u ' ■ s “ » judgment- 

th\^ ml” e“"ortt frtTtaf ‘ Code%rpt7y“‘pr?yfr f^? 

-t exclusic altenns. therefore, "applmabb. "^The^Cor dS™”" 


(1) 11 C. 461. 


Civil Reference No. 19 of 1337. 

(2) 8 M- 503. ( 3 ) 2 B. 148 (159 and 182). 
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allow interim release of the debtor when he has been put into jail, except 
as provided by s. 341. Hasiig’s case (1) has put a wrong interpretation on 
the terms arrest ” and “ imprisonment,” and the interpretation of this 
Court should be upheld. Section 345 says that in the application the 
debtor shall state whether he is “ arrested ” or imprisoned so this shows 
that the intention of the Legislature was that the two terms should be 
distinguishable, and the right, which the debtor has to apply upon arrest, 
is lost when he is imprisoned. See also In re Qtuirnie (2). 


JUDGMENT. 

Sargent, C.J.—The circumstance that throughout the Code the 
terms “ arrest ” and “ imprisonment ” are employed as denoting different 
things, and, further, that in ss. 344 and 345 both " arrest ” and "impri¬ 
sonment ” are mentioned where the [48] provisions of the sections are 
intended to apply in either case, precludes, we think, the larger construc¬ 
tion that has been placed by the Calcutta Hiah Court, In the matter of 
William Hastie (1), upon term " arrest ” in s. 349. 

Had the Legislature intended to give the Judge the power of releas¬ 
ing the judgment-debtor when in jail, we should have expected to find 
imprisonment” mentioned as well as ‘‘ arrest,” as is done in the above 
sections. The decision In re Quarme (2) supports the construction of 
the section. The question referred to us is answered in that sense. 


12 B. 48. 


APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt, Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


Krishnaji JaNardan {Original Plaintiff), Appellant v. ^ 
MubRARRAV and NarsiNGRav {OrigiTtal Defendants), Respondents. 

[7th July, 1887.] 

Z/imilation - Joint family—Death of judgment-debtor—Execution againtt one of several 
TcpTCSctitdtxvis of CL sols d^btoT—DMih of such rcpi’^sstit^livB"^SubsfQustit appltcfi* 
Ixonfor execution against other revrestntatwes -Practict. 

An dppUcatioD for oxecutioD acftioat ooe of tbs repressot^^tivss of a sols 
CDSQt^dsbtor savss limitstioQ afS&iust anotbsr rsprossoti^tivs* 

Aficordioely whrre the pHintiS, on the of hie sole sued out 

execution on the l8t,h June. 1831, under a diikhiat No. 718 ot 1878, against V.. 
one of the three sons of the debtor, and the execution prooeeditige continued tu 
the death of V. in M-rch. 1881. whereupon theplaintiS applied on the 286 h Way, 
1884, to put M. and N., the brothers of V-, on the record as his representatives, 

Held, that the application was not too lata against M. and 
joint representatives with their brother V. of their father, the original judgment 

debtor. 

[F., 13 Ind. Gas. 313 = '22 M L.J. 169 = 11 M.L T- 19 = {191^) M.W.N. 9.] 

This was a second appeal from a decision of A. C. Watt. Acting 
District Judge of Poona. 


* Appeal, No. 691 of 1885. 


(2) 8 M. 503. 


(l» 110. 451 (457). 
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The appellant:, Krishnaji, obtamel a decree agaiasfc one Yaghvaotrav, 
who died leaving three sons, viz., Vifcbalrav and the respondents Marrarrav 
and Narsingrav, who after his death continued CM] to live as members 
of an undivided family. On the 18nh June. 1831, Krishnaji presented 
ddTkhast No. 718 of 1878, and obtained an order for execution of his 
decree against Vithalrav alone, and the execution proceedings continued 
until Vithalrav’s death in March. 1884. On the 28th May. 1884. the 
appellant applied to put Morrairav and Narsingrav on the record as re* 
presentatives of their deceased brother, Vithalrav. Notice having been 
served upon them under s. 248 of the Civil Procedure Code (Act XIV) 
of 1882, they denied their liability as representatives of their brother, and 

were full owners of the property. 

The Joint Subordinate Judge of Poona rejected the appellant’s 
application. 

The appellant appealed to the District Judge, who confirmed the lower 
Court’s order, with the following remarks :— 

' * * I certainly think they (Murrarrav and Narsingrav) were 

not heirs of Vithalrav. As brothers, they were joint co-parceners, and if 
the plaintiff wished in execution to get any order binding on them, he 
most certainly should have made them parties on the record. They were 
as necessary parties to the darkhast of 1878 as Vithalrav was. and no 
order passed in any proceeding to which they were not parties is binding 
on them # * 

The appellant preferred a second appeal to the High Court. 

Shantaram Narayan. for the appellant —Vithalrav was the eldest son 
of the original debtor, and execution having been issued out against 
him it should he considered as issued againsu his brothers. Execution 
against one representative is execution against the other see Ram Anuj 
Seirnk Simjh v. Hinyu Lai (1). 

Rav Saheb Vasudev Jagannath Kirtikar, for the respondents.—The 
respondents ought to have been made parties to the proceedings taken 
against their brother, Vithalrav. They are not Vithalrav’s representa¬ 
tives. They are now the sole owners of the property. 

JUDGMENT. 

July 7th. Sargent. C J. —The Acting Judge would appear to 
have treated the application as one to place Murrarrav and Narsingrav 
[50] on the record for the purpose of executing the decree against them. 
In holding that they were not the heirs or representatives of Vithalrav 
he was clearly right, but he proceeds to ccns'dcr whether they could now 
be placed on the record as heirs of Yashvmtrav. or otherwise we do not 
understand how the question of limit ition could arise. He says, and 
rightly, that they were every bit as much as Vithalrav necessary parties 
to the darkhast of 1878. and concludes that not having been made parties 
it now too late to proceed against them. We agree, however, with the 
ruling in Ram Anuj Sezvak Singh v. ningu Lai (1) that the application 
for execution against one of the representatives of a sole judgment-debtor 
saves limitation against another representative. The application would 
not. therefore, be too late as against Murrarrav and Narsingrav regarded 
as joint representatives with Vithalrav of the original judgment-debtor, 
Yashvantrav. 
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(1) 3 A. 517. 
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We musti, therefore, discharge the order, and sand back the case for 
a fresh decision, having regard to the third issue, which is to be under¬ 
stood as including the question whether the mortgage was valid beyond 
Yashvantrav’s lifetime, and, if so, whether it was for a legitimate purpose 
so as to bind bis sons. Costs to abide the result. 


12 B. 50. 

ORIGINAL CIVIL. 
Before Mr. Justice Farran. 


The Bombay United Merchants’ Company, Limited iPlaintiis) 
V. Doolubram Sakdlchand and Pdrshotam Javer 

{Defendants).* [23rd August, 1837.] 

Contract—Sale of goods—Non-acceptance of goods —Contract for go^ds to be ordered from 
Europe —Such contract not tuifiUfd by offer of goods of same description not ordered 
out for purchasers, but bought by vendors in Bombay. 

On the 7tb August the deleudaots commissioned the plaiutiSs to order out 
from Europe 500 cwts. copper braziers, Sepcemoer sbipm«ac. assoned in the man¬ 
ner set out to the indeoi sigoei by the defeodaots “ free on board, Bombay 
harbour,” at the rate o( £ 53-5 per cou. Oo the same day the plaintiSs sent a reply 
to the defendants' order to tbeir usual form,partly lithographed ami partly Written, 
as [SI] follows :—We have the pleasure to inform vou that we have received a 
telegram from our Maoebester friends, and eo far as the cyphers cberein used, we 
learo that they advise the following purchases, which will be invoiced to you at 
your limit, subject to oonBrmatioa by letter as usual. Order this day lOO bundles 
of copper braziers, at € 53-5 per ton. free on board, Btmbay.” As a fact, however, 
no telegram bad been received from the plaintiffs' Manchester friends, and tbe 
plaintiffs had not learned that they bad advised tbe purchases referred to in their 
reply. Tbe acceptance of tbe plaintiffs'offer was really based on tbe plaintiffs' 
view of tbe probabilities of tbe copper market. Tbe agents in England were 
unable to carry out the order, and it remtined unezeouted. On tbe -26tb October 
tbe plaintiffs having negotiated with one Naga Dacha to take over from him a 
September shipment of copper by the S. S. Merton Hall, answering to the defend¬ 
ants’ order, and for tbe purpose of fulfilling it, wrote to the defendants as fol¬ 
lows :—" We beg to inform you of the arrival of the S- S. Merlon Ball with 100' 
packages of goods sold to you as per agreement Nn. 213 ; and have therefore to 
request payment of the cash for those goods, according to the terms of the agree¬ 
ment.” Tbe plaintiffs' negotiation, however, with Naga Duoba fell through, and 
they were unable to supply the defendants with tbe goods from tbe Merton Hall. 
Tbe defendants, on tbe 30tb October, wrote through tbeir solicicois to tbe 
plaintiffs, stating that they believed the goods never came to Bombay, and that 
they considered the contract at an end. The plaintiffs, however, on the 29tb 
October had succeeded in purchasing a September shipment of goods from one 
Beg Mahomed, corresponding to tbo S ordered by the defendants. They then on 
tbe 31st October wrote to tbe defendan ts, informing them that it was a mistake 
of their clerk to advise the arrival of the defendants’ goods per Merton Hall, and 
handing the defendants invoice of 100 bundles arrived ex Tuban Head. Tbe 
defendants discovered that the plaintiffs bad not ordered out these goods, but 
had purchased them in Bombay, and oo that ground they refused to accept them. 
The price of copper had then fallen. The plaintiffs sold the goods by auction, 
and brought this suit against the defendants, to recover the differenoe between 
the price realized by the sale and the price which by their contract the defend¬ 
ants had agreed to pay. It was admitted by the plaintiffs witnesses that it 
was intended, at tbe time thedefendants gave tbeir order, that the goods should 
be ordered out from England by tbe plaintiffs ; and that this was the invariable- 
course of business of tbe plaintiffs’ fitm-tbe present case forming the only 
iDstaDce to tbo contrary. 


Small Cause Court Suit No. 3819 of 1887. 
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Held^ that the defood^nts were not bound to accept the goods offered by tbe 
plaintifis ; and that the plaintiffs were not entitled to recover the an\oubt sued 
foti 

An importing firm which accepts a oommissioo to order out goods at a fixed 
rate, and undertakes that they shall be invoiced to the person giving the order 
at chat rate, does not, (in the absence of proof of usage to the contrary), fulfil bis 
contract by obtaining goods, answering to the terms of tbe order, from another 
firm in Bombay, and tendering them to the person giving the order. 


1887 
Aua, 23. 

Original 

OlVIL. 

12 B. so. 


In this suit, which was originally brought in the Small Cause Court 
of Bombay, the plaintiffs on the 13th June, 1887, obtained [52] a decree 
against the defendants for Rs. 2.000 and costs. On the 20oh June, 1887, 
the defendants bled a petition for a rehearing of the case by the High 
Court, under s. 38 of tbe Presidency Small Cause Court Act XV of 1882. 
On tbe 15th June, 1887, an order for rehearing was made by the High 
Court. 

The suit was brought by the plaintiffs to recover damages sustained 
by them by reason of the defendants not taking delivery of certain copper 
braziers which had been ordered by them under an indent dated the 7bh 
August, 1885. 

The defendants were general merchants in Bombay, and had been in 
the babib of ordering out goods from England through the plaintiffs’ firm. 
On the 7Lh August, 1885, the second defendant commissioned the plaint¬ 
iffs to order from England, on account of bis firm, one hundred bundles 
—equal to 600 cwts.—of copper braziers, at the price of € 53-5 per bon, 
free on board, deliver.-.ble in Bombay harbour, fie signed an indent, 
which was in ibe following form :— 


Bombay, 7th Avgust ISbO. 

“ I 

hereby commission the United Merchants’ Company, Limited, 
my 

to order for ^y^accounb and risk the following goods from Europe, to be 

shipped as soon as possible by any steamer, and subject to the following 
conditions. A.iy dispute as to quality or condition of the goods or 
any dispu'e wnatsoever is to be referred to tbe arbitration of two 
European merchants—one to be chosen by the indentor and one by the 
United Merchants’ Company, Limited, on behalf of tboir manufacturer or 
agents, and their decision shall be binding upon both parties, whether 
they decide upon an allowance to tbe indentor or the total or partial 
rejection of the goods or otherwise. 

’■ Tbe prices mentioned are for goods, f. o. b., Bombay harbour, cash. 

and further agree to pay all charges for packing, forwarding, and 

shipping, as also for freight and insurance, which must be covered 
payable in Bombay or London above the full invoice amount. 

[53] The United Merchants’ Company, Limited, or their agents can 

draw upon at- days’sight at ibe current rate of exchange for the 


full invoice amount, and herewith bind to accept such draft on 

Enc^to ^ maturity against delivery of the documents 

exchange of the day by bank bill as usual. ® 


All risk of the voyage are fo 


account. 
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“ I 

^ hereby agree to accept whole or any part of the order that may be 
practicable. 

“ In case of the order transmitted by wire the United Merchants' 
Company, Limited, do not hold themselves responsible for any mistake 
on the part of telegraph officials. 

“ Commission, nil. 

“ Shipment, September next. 

“ 100 bundles, each weighing about 5 cwts. 

*■ 500 cwts. copper braziers assortment. 

*’ Bombay harbour. 

(Signed) Pqrshotam Javer. 

for Uoolubram Sakulehand.” 


On the same or following day the defendants received from the 
plaintiffs the following letter, stating that their indent had been duly 
accepted :— 

“ Bombay, 7th August, 1885. 

“ To Doolcbram Sakulchand, Esq. 

“ We have the pleasure to inform you that we have received a telegram 
from our Manchester friends, and so far as regards the cyphers therein 
used, we learn that they advise the following purchases, which will be 
invoiced to you at your limit. 

“ Subject to confirmation by letter as usual. 

“ ESi] Order this day (100) one hundred bundles of copper braziers, 
at £53-5 per too, f. o. b.. Bombay. 

(Signed) F. D. Pandat & Co.. 

Agents.” 

On the 26th October, 1885, the defendants received from the plaintiffs 
the following notice of the arrival of the goods in Bombay :— 

“Bombay, 2Gth October, 1885. 


” To DOOLUBRAM SAKULCH.4ND, Esq. 

Dear Sir,—We beg to inform you of the arrival of the S. S. Merton 
Hall, with 100 packages of goods sold to you as per agreement No. 213, 
and have, therefore, to request payment of the cash for these goods, 
according to the term of the agreement. 

"Our friends are requested to note that, in the event of goods 
invoiced in Ettglish price, the amount will be converted in Indian currency 
bearing interest at 9 per cent, per annum, at the rate of exchange ruling on 
the second mail day after the arrival of the steamer. 

” 100 bundles of copper sheets. . , 

Yours truly, 

(Signed) F. D. PANDAT Go., ^ 

Aeents.” 


It appeared, however, that the plaintiffs’ 

not executed the defendants’order, and hal ,, Dueha 

Bombay. The plaintiffs had accordingly negotiated with one Na a Die 
to take over from him a September sbipmentof copper by the SJ- 

Hall answering to the defendants’ order; and believing they would thus 

S able to supply the required goods , to the • ‘‘‘?Drha Wl 

above letter. The plaintiffs’ negotiation, however, witn Ducha fell 

through and they were unable to get the goods from the Haff. 

defendants on the 30th October. 1885, through their attorney wrote 
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the following letter, stating that they considered the contract to be at an 
end :— 

[85]* ‘To THE United Merchants’ Company, Limited. 

*' Sirs,—I have b^en instructed by my client, Mr. Doolubram Sakul- 
chaod, that in the month of August last he ordered out, through you, 100 
bundles of copper braziers, at £53-5 per ton, to be shipped in September. 
That, by a letter dated the 7bh August last, you intimated to him that 
you had received a telegram from your Manchester friends that the said 
purchase will he invoiced to him at his limit, subject to confirmation as 
usual. That no such letter was ever received by him. That by a letter 
dated the 26th instant youaJvised him that his goods had arrived by the 
S. S. Merton Hall. That since the receipt, of the said letter my client 
often called upon you for the invoice of the said goods and also tendered 
you the purchase-money, bub you put him off from time to time under 
various pretexts. My client, therefore, concludes, from your aforesaid 
conduct, that his goods never came to Bombay, and he instructs me to 
give you this notice that he no longer considers himself bound by bis 
aforesaid contract. 

“Dated this 30ih day of Octobsr 1885. 


1887 

AUG. 33. 

Origin aIj 
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Yours truly, 

(Signed) Khanderay Moro.ti, 

Solicitor. High Court.” 

The plaintiffs, however, on the 29th October had succeeded in pur¬ 
chasing a September shipment of goods from one Beg Mahomed, ex 
Tuban Head, corresponding to those ordered by the defendants, and on 

the 31sb October, 1885. they wrote the following letter to the defend¬ 
ants :— 


“ Bombay. 3l$t October, 1885. 

To Khanderav Moboji. Esg., 

Solicitor, High Court. 

Bombay. 

^ sir.—Your letter addressed to us on behalf of your client. 

Mr. Doolubram Sakulchand. with reference to the 100 bundles of copper 
sheets purchased by him as per agreemeet dated 7th August last, was only 
received by us late yesterday evening. In reply, we beg to infromyou that 
Ual^ ^ '“‘Stake of our clerk to advise the arrival of the goods per Merton 

[86] Enclosed we beg to band you invoice of 100 bundles arrived 
ex Tuban Head, weighing lbs. 2.52.119. as per specification attached, 
amounting to lbs. 1,337-13-10, for which we reouest payment in terms of 
the agreement made by your client. 

(Signed) F. D. Panday & Co., 

Agents.” 


The price of copper had then fallen, and the defendants having dia- 

eoods. hJ had 

pureWed them m Bombay, refused to accept them, 

letter^—3rd November. 1885. the plaiotiffs wrote the following 


I i 


To Khanderav Moroji. Esq., 


“Bombay, 


Solicitor, High Court, 

Bombay. 


3rd November, 1885. 
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Dear Sir,—We are in receipt of your letter of yesterday. The real 

between the parties, was for 

in nntnnn ^e reoreseot. to your client of the goods 

in question of September shipment. The reference in the printed form of 

the agreement signed by your client to the goods being ordered through our 
company from our Manchester agents was. to the knowledge of the parties, 
surplusage, and no part of the actual contract, as is evidenced, 
among other things, by the fact that at your client’s desire we signed and 
handed to him on the spot, and simultaneously with the execution of the 
contract paper by your client, the usual printed form purporting to be an 
intimation to the intended purchaser of the receipt of telegraphic advice 
by us from Manchester of the goods contracted for having been purchased ; 
and this formality, which on any other supposition is not only unnecessary, 
but absolutely unmeaning, was gone through, as your client wished to 
have a voucher evidencing the formation of the contract. Under the 
circumstances of the case we were only bound, and have already repeated¬ 
ly oflered, to deliver to your client goods of the kind stipulated for. and of 
beptember shipment ; but your client, who obviously thinks it convenient 
to Ignore the receipt of the said printed form signed by us, wishes to get 
out of the I57j contract owing to a fall in the market, but we will hold 
him to jhe contract, and beg to give him this final notice through you, 
that, unless the goods offered by us are all taken delivery of. and paid for, 
witbm twenty-four hours after the receipt hereof by you, we will resell the 
same on his account and at his risk, and bold him liable for all the loss 
and deficieocy that may arise thereby. 


Yours faithfully, 

(Signed) F.D. Panday d- Co., 

Agents.” 

The plaintiffs subsequently sold the copper braziers, which they had 
offered to the defendants, by public auction ; and having realized consider¬ 
ably less than the contract price they brought this suit in the Small Cause 
Court against the defendants for the balance, and obtained a verdict for 
Rs. 2,000 and costs. 


The case now came on for rehearing before Farran, J. 
Lang, for the plaintiffs. 

Macpherson and Jardine, for the defendants. 


JUDGMENT. 

Farran, J.—The facts in this case, except in details which appear 
to me of but little importance, are not really in dispute. The plaintiffs 
are a company whose business is to receive indents in Bombay, order out 
goods from Europe to fulfil such indents, and deliver such goods to the 
indentors in Bombay. The defendants for some time prior to the 
transaction in question dealt with the plaintiffs' company. On the 7th 
August, 1885, the defendant signed one of the plaintiffs’ usual indent 
forms, by which be commissioned the plaintiffs to order for their account 
from Europe, to be shipped as soon as possible by any steamer and 
subject to certain printed conditions, the following goods:—100 bundles, 
each weighing about 5 cwts.—equal to 500 cwts.—copper braziers, 
assorted in a certain manner set out in the indent, at £53*5 per ton, free 
on board, Bombay harbour. The first condition provided for the 
reference of any disputes as to quality or condition of the goods to arbitra¬ 
tion. The next related to the payment, which was to be in cash for goods. 
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free on board. Bombay harbour The latter portion of it. which provides 1887 
for .he payment of shipping [58] charges. &c.. by the defendants, must att« 
be rejected^ as inconsistent with the rest of the order. The next is as 
follows:— The United Merchants’ Company. Limited, or their agents. ORIGINAL 

can draw upon me at.days’ sight at the current rate of exchange for pt^tt 

the full invoice amount, and I herewith bind myself to accept such draft * 

on presentation and to pay it at maturity against delivery of the doou- 12 B. 80. 
ments relating to such shipments, or, if required, by payment at current 
rate of exchange of the day by bank bill as usual.” The alternative mode 
of payment is in writing. This fact and the number of the days’ sight 
being left blank shows that it was intended that payment in this case 
was to be in cash. Then comes—"All risks of the voyage are for my 
account. Then— I hereby agree to accept the whole or any part of the 
order that may ba practicable.” Tuen—“In case of the order being 
transmitted by wire, the United Merchants' Company. Limited, do nob 
bold thems^ves resDonsible for any mistake on the part of telegraph 
officmjs. Then— Commission ml." Lastly. "Shipment, September 

, . accepting such an indent as the above, it is usual for the 

plaintiffs company to telegraph to their agents in England to ascertain 
whether the order can be carried out at the rate proposed. This was not 
done in the present case, as the defendant did not wish the delay or 
expense of a telegram, but desired the company either to accept the order 
at once or refuse it. The company departed from their usual practice 
because Carramchand Cullianji, one of the directors, expressed his will^ 
iDgness to taka the risk upon himself. The order was. in fact, accented 
by the company on his account and at his risk. This, however, did not 
affecii the defendant or alter his legal position in reference to the oompanv. 

As far as the defendant was concerned, he commissioned the plaintiffs to 

braziers. September shipment, and 

® P®y in cash at the 

rate of £o3-5 per ton. free on board. Bombay harbour, on their arrival 

On the same day the plaintiffs gave or sent to the defendant a reply 
mtha.rusual form, to hi8 Older, partly lithographed and partly written 

romiarTv T~ 1865. The [59] United Merchants’ 

fn Tnfnr^’ Doolubram Sakulchund. Esq. Wa have the pleasure 

to inform you that we have received a telegram from our Manchester 

the cyphers therein used, we learn that they 
advise the following purchases, which will be invoiced to you at your 
hmib subject to confirmation by letter as usualOrder this day^lOO 
buDdles of copper braziers at £53-5 per ton, free on board. Bombay ” 

This reply, from the word order” to the end, is written. That word and 
the portion preceding it are lithographed. As a fact, however, no telegram 
had been received from the plaintiffs’ Manchester friends, and the plaSS 

renw" Thfs ° the purchases referred to^n their 

^ T probably known to the defendant as well as bo tha 
f .suggested that the telegram referred to in the ronlv 

might relate to a prior offer which the plaintiffs had received hv foi ^ ^ 
about a fortoight before, and whiob they had poTaeeenTed 
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1867 was not adhered to, as Garramchaod took the risk as well as the possible 
ADQ. 23. profit of the order upon himself. That oircumstaoce, it seems to m-?, 
cannot alter the legal effect of the plaintiffs’ reply in the same way, as it 
Original affgct the legal results flowing from the defendan'i’s order. The 

OlVIL, plaintiffs are in the same position exactly as if the usaal course had been 
pursued. The defeodanc's order, as summarised above, is accepted by 
the plaintiffs thus :—The goods you have ordered will be invoiced to you 
at your limit, namely 100 bundles of copper braziers at £-53-5 per ton, free 
on board, Bombay. The reasons which induced the plaintiffs to accept 
the order seem to mo to be quite immaterial, whether it was the receipt 
of a telegram assuring them that the order could be carried out at the 
defendant’s limit, or the fact that Carramchand’s undertaking placed 
them in the same safe position as if such a telegram had been received. 
The plaintiffs, in consideration of the defendant’s order and the un> 
dertakings contained in it, promise the defendant that the goods 
[603 ordered by him will be invoiced to him at the agreed rate. That 
acceptance or promise is in the same lithographed terms as the plaintiffs 
use in accepting and promising to fulfil all similar orders, and is, it seems 
to me, attended with the same legal consequences. I find nothing in the 
oral evidence which prevents me from giving effect to the contract between 
the plaintiffs and the defendant evidenced by the written agreement. The 
evidence of the plaintiffs’ agent is that Oarramchand directed him to draw 
out the usual form. 

On the 11th August, 1885, the plaintiffs wrote to their Manchester 
agents to send them the goods which the plaintiffs had ordered at £53-5 
per ton. This indent the plaintiffs cancelled by telegram early in Septem¬ 
ber, reducing their limit by 53. per ton. The agents were unable to carry 
out the order at the reduced limit, and it remained unexecuted. On the 
26th October, the plaintiffs through Carramcband bad negotiated with one 
Naga Duchato take over from him a September shipment of copper by 
the Merton Hall, answering to the defendant’s order, and for the purpose of 
fulfilling it; 80 they wrote on that day to the defendant as follows — We 
beg to inform you of the arrival of the S.S. Merton Hall with 100 paokagen 
of goods sold to you as per agreement No. 213, and have, therefore, to 
request payment of the cash for those goods, according to the terms 
of the agreement.” The negotiation with Naga Dacha fell through, 
and the defendant, therefore, could not get the goods from the Merton 
Hall. He. on the 30bh October, wrote through bis solicitors to the 
plaintiffs, stating that he believed the goods never came to Bombay, and 
he considered the contract to be at an end. The plaintiffs on the mn 
October had succeeded in purchasing, through Carramcband. a b^ptember 
shipment of goods from Beg Mahomed, corresponding to those ordered 
by the defendant. They then on the 3l8t October wrote to the 
informing him that it was a mistake of ^beir clerk to advise the arr v 

of tbe Lfendanfs goods per Merton Hall fLftdaat' 

ant invoice of 100 bundles arrived ex Tiiban Bead. Tbe defe da 
found out that the plaintiffs had not ordered out those goods, but purchased 
them in Bombay, and ha repudiated them on that grouud. The price of 
copper had then fallen. The plaintiffs [61] sold the Soods by auction 
and now sue for the difference in price between that realised and that 

which the defendant bad contracted to pay. 

Tbe question is. whether, under the circumstances, they are entitled 

to recover^it That question is one of general importance. It amounts to 

this. When a firm, like the plaintiffs, accept a commission to order ou 
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goods from Europe ab a specified rate, and undertake that the goods will 
be invoiced to the indentor at that rate, do they fulfil tbeir contract by 
offering to their indentor goods which they have procured in Bombay 
from another house answering the description of the goods ordered through 
them ? It appears to me that the custom of the trade, if there be one. 
ought properly to be invited to solve that question (see Johnson v. Raylton 
(D). No evidence of any custom has, however, been adduced, and I must 
therefore, decide it upon principle. It is admitted by the plaintiffs’ 
witnesses that it was intended, at the time when the defendant gave his 
order, that the goods should be ordered out from England by the plaintiffs, 
and that this was the invariable course of business of the plaintiffs’ firm| 
the present case forming the only instaoce to the contrary. The plaintiffs 
usually have the goods they order out invoiced to themselves, and when 
they receive such invoice, they re-invoice them to the persons for whom 
they order out the goods. In the case of copper brd;:iers the goods do not 

A 1 ^ a ^ i s ing that they have been imported through 

the plamtiffe. The only mark on them is the shipping mark on the outer 
sheet of each bundle, which varies according to the pleasure of the 
agent who ships the goods. There does not appear to be any particular 
advantage m having the copper selected by the plaintiffs' agents. In fact, 
in Che case of copper braziers, it does not appear to make any difference 
to the indentor whether they are imported by the firm from or through 
whom be obtains ihe goods or not. In the case of gocds of other descrip¬ 
tions, there may be, and no doubt is. an advantage, real or supposed in 
ordering them out by a particular firm. 

The construction of the contract cannot, however, vary according 
to the goods to which it is applied. The importance of the [621 
stipulation 13 really immaterial. The sole question is. is it a term of the 

contract that the plaintiffs shall order out the goods? Can this be real¬ 
ly doubted ? The proposal is that the plaintiffs shall order out the goods 
to be paid for a,t a certain rate. The acceptance is an undertaking that the 
goods shall be invoiced to the defendant at that rate. That, in mv opinion 

means that the pods shall be ordered out and invoiced to the defendant 

p that rate; otherwise it would be an acceptance of it. with a modifioa- 
tion which until tp modification was itself assented to. would not consti- 
tute a cptract. The case of Johnson v. Baylton (U is important as showing 
that f It can be gabhered exprpsly or impliedly from an order for goods 
and Its acceptape that the goods are to be of the manufacture of che^ per¬ 
son accepting the pder. the latter will not fulfil his contract bv supplying 
pods in all respeps answering to the description contained in the order 
they are not ot his own manufacture. Upon that point there was no 
difference of opinion between Lord Bramwell and his colleagues Their 
differpce of opinion consisted in this. Was a stioulation that the goods 
were to be manufactured by the plaintiff to be implied into the contract 
without evidence of custom? Lords Justices Cotton and Brett thought 
that it was. LordBramwell thought not. To use the words of Brett L I 

Sim^nif^,r®®r 7 PPusonant with the ordinary 

S Ses accordance with legal 

to tha person g.v.oe the order at that rata, does not fulfil his oontraat hv 
obta.n.ng goods answering to the terms ot the order from anot“n in 
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Bombay and tendering them to the person giving the order than (in the 
absence of evidence of usage) to say the contrary that this is so through the 
practical effect of an order like the present, when accepted, is to constitute 
the relation of vendor and purchaser between the parties. As to the legal 
relation which such a contract creates, see Ireland v. Livingston (l). I 
have already pointed out that it was the admitted intention of the parties 
that the defendant’s order [63] should be carried out in Eogland in the 
usual manner. The terms of the plaintiffs’ letter (written under the instruc¬ 
tions of Garramchand) offering the defendant goods <32 Merton Hall and ex 
Tuban Head in fulfilment of his order, indicate, I think, an intention on the 
plaintiffs’ part to conceal from the defendant the fact that they had not 
themselves ordered out the goods. Their present contention is for the first 
time set up in their letter of the 3rd November, 1885. 

It is to be regretted that the law in this case does notallow of an 
appeal from my decision, as it involves a question of importance. I 
dismiss the suit with costs, including costs of application for new 
hearing. 

Attorneys for the plaintiffs: Messrs. Bamanji and Hormasji. 

Attorney for the defendant: Mr. Khanderav Moroji. 


12 B. 63. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


In re Premchand Dowl.ATRAM.* [9-h February, 1887.J 

Civil Procedure Code (Act XIV ol 1882), s. IH -Productiin of docurmnt-OouH'j^ 
jurisdiction to punish a witness for refiaing to pro luce a document — 

Indian Pt^nal Code {Ail XLVof mtS], s. 115—Criminal Procedure Code {Act A 

of 1882), i. 480. 

A witness was aummooed to produse a doonmeat in Coart in connection * 
certain suit. Ha attended the Goutt. bat did not produce the locutnent, stacia(5 
on oath th 4 t it was not in bis oossession. But this statetneob was is . 

and the Court fined bicn Rs. 76. under s- 174 ol the Code of Civil Procedure (Act 

XIV of l‘i82). . ■ K 

Held, that tho fine was illegally levied. The jurisdiction of 
undoes. 174 of the Civil Procedure Code exists only Court! 

not having attended on suDomoos. has been arrested and br g 

Th= c..e o, a wl.n,.. «bo ha.iag a docam.at prodao. .t .a provided 

for by s. 175 of the Indian Penal Code (Act XLV of 1860. and s. aou o 

of Criminal Procedure (Act X of 18i2). meana of 

Where a witness denies, on oalh. beL^uiRy of falsehood, be 

producing a pactioular document, be can. ^ he ha, beea ga,^ 

prosecuted for giving false evidence in a ju P 

n 1 - nndflf s 622 of thc Cods of Civil 

[64] This was an applicabioa under s. 

Procedure (Act XIV of 1882) summoned to produce 

The applicant. No 1382 of 1835 pending in the Small 

certain books of account ID ia obedience to the 

Causa Court at A^me'^a-bad- required, stating on oath, as an 

“Tb^tthey the possession of bis partner, who refuse^ 

- A7pirca^l^o“una« Extraordinary Jurisdiction No. 62 of 1886. 

(1)5H.L.395. 
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part with them. The Court disbelieved this statement, and fined him 
Es. 75, under s. 174 of the Civil Procedure Code, 

Thereupon Premohand filed the present application, under 
extraordinary jurisdiction of the High Court, praying for a reversal 
of the lower Court’s order, on the ground that it was illegal °d 
ultra vires. 

The High Court granted a rule nisi, calling upon the Judge of the 
Small Cause Court to show cause why the order should not be set aside 
or varied. 

Govnrdkan M. Tripate, for the applicaot. 

JUDGMENT. 

Wkst, J. —tn this case the Judge of the Small Cause Court at 
Ahmedabad has fined the applicant Es. 75 for not producing a document 
which he had been summoned to produce. The applicant came to the 
Court, hut then stated on oath that be had not the document, and could 
not produce it. Thereupon the Judge disbelieving this statement fined 
him ostensibly under the provisions of s. 174 of the Code of Civil Proce¬ 
dure. A careful perusal of that section, however, shows that the present 
case did not fall within it. The jurisdiction to punish under the enact¬ 
ment exists only in the case of a witness, who, nob having attended on 
summons, has been arrested and brought before the Court. The case of 
a witness who, having a document, will not produce it, is provided for by 
s. 175 of the Indian Penal Code, and a limited summary jurisdiction is 
given to the Court in such a case by s. 480 of the Code of Criminal 
Procedure (X of 1882). The mere provision of this mode of procedure 
by the Legislature implies that another and different one is nob intended 
to be.followed : and if the Judge of the Small Cause Court could fine a 
witness attending his Court under s 174 [65] of the Code of Civil 
Procedure, he would deprive him of the apneal given by the law against 
a similar decision under s. 480 of the Code of Criminal Procedure. Where 
a witness denies, on oath, that he has the possession or means of producing 
a particular document, he can. if he has been guiltv of falsehood, be 
prosecuted for giving false evidence in a judicial proceeding. 

We reverse the order as made without jurisdiction, and direct that 
the fine paid by the applicant be restored to him. 

Order reversed. 


12 B. 6S. 

APPELL.4TE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Lakshmibhai Bapuji Oka {Original Applicant), Appellant v 
Madhayrav Bapuji Oka and others (Origmal Oppo?ients] 

Respondents.* I23rd March. 1887.] 


Decree /or payment of an annuity without svecil 
^ in paying such anniiilij—Iinforcement of oavwcuM 
execution of decree^ Limitation—Computation of lime. ' V<rymenl l 

a slim nf Rf w a docr.o, dated 7th September. 1865, directing th 

- ^should be pai d to b er every ^ear^acooont of her maintenanc 


* Second Appall. No. U2 of I8j6. 
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The judgment-debtors paid the annuity for some years. In 1881 the widow 
applied tor execution of the decree, and recovered three years’ arrears. In 1885 
payments having again fallen into arrear, she again applied for execution, but 
her application was rejected as barred by limitation, having been made more 
than three years after the last preceding application. 

Held, that the application was not time-barred. The decree created a period¬ 
ically recurring right Though no precise date was specified in the decree for 
payment of the annuity, the judgment-debtors were liable to make the payment 
on the day year from its date, and thenceforward on the corresnonding date year 
after year. The decree was, as to each year’s annuity, to be regarded as speaking 
on the day upon which for that year it became operative, and separately for 
each year. The right to execute accruing on a particular day, limitation should 
be computed from that day should the judgment-debtor fail to obey the order 
of the Court. 

SakJiaram Dikshit v. Qanesh Satke (1), followed. 

Sabhonatha Dikshatar v. Subbi Lakshmi Avimal (2) and Yuivfkhan v. 
Sirdarkhani^), distinguished. 

[R.. 30 M. 501 = 17 M LJ. 402; D.. 22 C. 644 {646} ; 15 Ind. Cas. 389=15 0 C. 99.] 

[66 ] This was a second appeal from the order of C. B. Izon, District 
Judge of Ratnagiri, confirming the order of Rav Sabeb P. B. Gadgil, 
Second Class Subordinate Judge of Chioluo, in darkhast No. 703 of 1885. 

One Lasshmibai, widow of Narayan Bapuji Oka, obtained a decree, 
dated 7th September, 1865, directing certain property to be delivered up 
to her for her maintenance, or else a sum of Rs. 36 to be paid to her 
every year for the same purpose. The judgment-debtors did not assign 
the property to the widow, but paid the annuity till 1878. In August, 
1881, the widow applied for executiou of the decree, and recovered three 
years' arrears of maintenance. The payment having again fallen into 
arrear, the present application for execution was made. It was dated 6tb 
June, 1885. It was rejected by the Subordinate Judge as barred by 
limitation, more than three years having elapsed since the last preceding 
application. This order was confirmed, on appeal, by the District 
Judge. 

Thereupon the decree-holder presented a second appeal to the High 

Court, , 

Daji Abaji Ehare, for the appellant.—The decree in the present case 
is to be construed in the same way as a decree ordering payncent by instal¬ 
ments or payment of an annuity. Such a decree comes into onoration 
on the day on which such instalment or annuity becomes due. Limita,- 
tion should, therefore, be computed from that date— Snkharam Dikshit 
v. Ganesh Sathe (1} : Lakshman Ramchandra Joshi v. Satyahhamabni (4): 
Vishu Shavibhog v. Manjamma (5). 

There was no appearance for the respondents. 

JUDGMENT. 

WkST, J. —In the present case a decree, dated 76h September, 1865, 
ordered the delivery of property to the plaintiff, a widow, for her main¬ 
tenance, or else payment to her of Rs. 36 a year for the same purpose. 
The property was not delivered, but the annuity was paid for some years ; 
when a default occurred, the widow sought and obtained execution through 
the Court for three years' arrears due in August, 1861. 

[67] The application, with which we have now to deal, was maae on 
the 6th June, 1885. The District Court has agreed with the Subordinate 
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Judge in holding the application was barred bv limitation as having 
been made more than three years after the last preceding application 
under the same decree. For this decision the Courts ralv on the cases 
Sabhanatha Dikshatar v. Subba Lakshmi Ammal (1), Yusufichan v. Sirdar- 
khan (2) ; but it is to be observed that the former of these cases turned 
rather on the circumstance that the decree sought to be executed was 
declaratory only as to the future right, not a command to satisfy it by 
specified payments. The distinction is important as indicated by the 
cases Lakshnuin Ramchandra Joshi v. Satyahhamabai (3) ; Vishu Sham- 
bhog V, Manjammai^), A Court in executiDg a decree caooot itself tx^ake 
a new decree. It can only give effecc to a positive command, and 
dispose of such questions as arise incidentally in giving effect to it. 
Id the present case there was a positive alternative command by the 
Court, that the defendant should pay the plaiutiff Es. 36 a year, and 
such a decree would, we think, be subject to the priuciple laid down in 
bakhatam Dikshit v. Gane^h Bathe (5). There is no precise date specified 
for payment of the annuity, and this, according to one of the Madras 
cases, would be an important circumstance against the judgment-creditor; 
but construiDg the decree, as it ought to be construed, most favourably to 
him on whom It bore, we must say that he became liable to pay Es. 36 
on the day year from its date, and tueneeforward on the correspondiog 
date year after year. The decree was, as to each year’s annuity, to be 
regarded as speaking on the day upon which for that year it became 
operative, and separately for each year. If this were no‘-so. the judgment- 
debtor. by paying regularly for three years, and so iotercepting an applica¬ 
tion to the Court, could escape payment for ever afterwards. The right 
to execute accruing on a particular day, limitation is, we think, to be 
computed from that day. should the judgment-debtor fail to obey the order 
of the Court. Should he omit to pay. he may. [68] as to the particular 
sum, have the benefit of limitation where that comes in to protect him. 

We reverse the decrees below, with costs throughout on the respond- 
ents, who are bo pay the annuity claimed for each time of payment falling 
within three years of the application. 

Decree reversed. 


12 B. 68 . 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdxcood. 


P/ SaDASHIVE. SaTHE {OrigbuLl 

i'laiHtzff), Appellant v Vinayek Pandurang and others {Original 
JJefendants), I2ei2^onde7ils: :29th March, 1887.j 

Recognized agjnt-Civil Procedure Code (Acl SIV of 18R21. s. 37—4ge„Cs rioht to 
execute decree obtained by him as '^genf-iyah^r-KxecuUon ofdeTee 

p ^resldodlt Thi“ Second Class Subordinate Judge's Court at Mahad. As 
k “ of the Courtof Mahad she author 

tocoodJot tS^Tult oo b"; 

Tb^e^^rcied og tho litigat.on up to the final decree passed by the 
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High Court ooappeal in P/s favour. The agent then sought to execute the 
decree. The Court at Mahad passed an order upon his darkhast granting only 
partial execution. Against this order the agent filed an appeal in the District 
Court at Tbana. Then» for the first time, the judgment-debtors cbsllenged the 
agent’s right to represent F., who was residing within the District Court’s 
jurisdictiou. This objection prevailed, and the appeal was dismissed. 

Held, that the agent could not be prevented from executing the decree which 
he had obtained as agent. No objection had been taken to tbe agent’s right tc 
represent P. at any stage of the litigation prior to the final decree* That 
objection must, therefore, be deemed to have been virtually waived, and could not 
be raised after the defendants bad bad their chance of success in the litigation, 

[F., 4 L.B.R, 234 ; R.,U*B.R. (1892-1898) 2820 

This was a second appeal from the decree of Eav Bahadur Ohunilal 
Maneklal, First Class Subordinate Judged Thana with appellate powers, 
in appeal No. 445 of 1885. 

One Parvatibai brought a suit in the Court of the Second Class Sub¬ 
ordinate Judge at Mahad to recover certain property. Parvatibai was a 
resident of Tbana, outside the territorial jurisdiction [69] of the Court at 
Mahad. She, therefore, authorized her agent, Sadashiv Balvant Satbe. 
under a general power of attorney to conduct the suit on her behalf. Tbe 
suit was dismissed by the Court of first instance. Thereupon the agent 
preferred an appeal to the District Court at Thaoa. No objection was 
taken to the agent's representing Parvatibai in appeal, though she was 
residing within the local limits of the District Court’s jurisdiction. The 
District Court reversed tbe decree of the Subordinate Judge, and awarded 
Farvatibai’s claim. Against this decision there was a second appeal to tbe 
High Court. In this Court also Parvatibai was represented by her agent, 
Satbe. The High Court dismissed tbe appeal, and the decree in favour of 
Parvatibai was confirmed. 

Thereupon the agent applied for execution of tbe decx*ee. The Sub¬ 
ordinate Judge at Mahad ordered delivery of possession of only a portion of 
tbe land adjudged to Parvatibai. The agent then appealed against that 
order to tbe District Court, and tbe District Judge sent the appeal for 
trial to the Court of the First Class Subordinate Judge with appellate 
powers at Thaoa. In that Court the judgment-debtors objected to the 
agent’s right to represent Parvatibai, on the ground that Parvatibai was 
living within the Court's juri.sdiction. This objection was allowed, and the 
appeal was dismissed. The Suboidinato Judge recorded tbe following 

reasons:— . . 

“ Parvatibai has been residing within the litnits of the District Court 

at Thana, and that being so. her agent has no locus standi in that Court. 
The agent cannot appear for her,, and cannot prefer an appeal on her 
behalf. So far as the Subordinate Judge’s Court at Mahad was concerned, 
the agent has a locus standi. The appellant’s pleader has not denied these 
propositions of law. but he maintained that tbe defendants having allowed 
the agent to prefer an appeal against the decree in suit No. 1035 of 1880, 
tbe defendants bad no right to question tbe agent’s authority to conduct 
proceedings relating to tbe execution of tbe decree passed in that appeal. 
He urged that tho present attempt of the respondents was to make nuga¬ 
tory the decree of the appellate Court. The contention, however, is, m 
[70] my opinion, untenable. Tbe decree of the appellate Court stands 
good and it can well be maintained that the defendants are estopped from 
Rising a question as to the validity of that decree on the ground of juris- 
diction. But I do not see how the doctrine of estoppel can be carried 
further than that. The contention of the defendants is- let the decree 
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Stand good, but the exeoation proceedings should be conducted by the right 
person.” It is no answer to say that because the suit was conducted in 
appeal by a wrong and unauthorized party, the execution proceedings in 
appeal should also be allowed to be conducted by an unauthorized person, 
If Farvatibai thought that the order of lower Court was wrong, she ought 
to have preferred this appeal in her own name. 

Against this decision a second appeal was preferred to the High Court. 

Manekshah Jehangirshah, for the appellant.—The agent conducted 
the whole litigation under a general power of artorney. Such a power 
having been acted on up to the final decree in the suit, entitles the 
agent to go on with execution. He bad power to do everything in con¬ 
nection with the suit, though the principal resided within the jurisdiction 
of the appellate Court. Mungul Pershad's Case (1) shows that an 
application for execution is one made in the suit. 

Skamrav Vithal, for the respondents.—Section 37 of the Code of 
Civil Procedure allows a recognised agent to appear for his principal, when 
the latter is not within the Court’s jurisdiction. In the present case the 
agent had authority to represent his principal in the Subordinate Judge’s 
Court at Mahad, but not at Tbaoa, as the principal was a resident of 
Tbana. The principal should have applied for execution in person. 

JUDGMENT. 

West, J. —In the present case the Subordinate Judge has in appeal 
held that Sadashiv, who, as agent under a general power, properly con¬ 
ducted a suit for Farvatibai in the Court of the Subordinate Judge at 
Mahad, cannot represent her in the District Court in questions arising 
on appeal in the execution proceedings. Farvatibai, it appears, resides 
within the District of [71] Thana, though not within the sub-division 
under the Court at Mahad, and the Subordinate Judge in appeal 
thought that the representation by agent could not operate when the 
lady herself was within the jurisdiction. But it is to be observed 
that she was thus represented, and apparently with the assent of the 
defendants themselves, throughout the litigation which led to the decree 
now in question. Sadashiv. as appellant, acting for Farvatibai. obtained 
a decree against the defendants in the District Court. In the appeal 
thence to this Court, Sadashiv was made a resoondent. Under these 
circumstances, we think that he cannot now, at the instance of the defend¬ 
ants, be prevented from executing, as ageob. the decree which he has 
oVaioed as agent. His right to represent Farvatibai might have been 
challenged in the appeals, and possibly the same reasons would apply 
to representation in an appeal as in an original suit, but the objection 
having been virtually waived, cannot be taken after the defendants 
have had their chance of success in the litigation. Compare Bisandas v. 

Lakhimchand (2). It is only Farvatibai herself who can now supersede 
Sadashiv. 

We, therefore, reverse the decree of the Subordinate Judge, and 
remand the case for disposal on the merits. Costs to abide the event. 


(1)8I.A. 123. 
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Before Mr. Justice West and Mr. Justice Birdtvood. 


Shbk Suleman and another [Original Sureties). Appellants v 
Shivram Bhikaji and another,’^ [21st April, 1887.] 

Sureties—Right of surety to appeal—Extent of sureties* liability—Attachment before 
judgment—Seetcrity under $. 484 of Civil Procedure Code (XIVof 1882)~Decree— 
Stay of execution by ar>ptllaie Court—Fresh security under s. 545 0 / Civil Pro* 
cedure Code {XIV of J882)— LiabiUty ofotigiruxl sureties. 

A surety agaiost wbotn a decree is sought to be eoforced under s. 253 of the 
Code of Civil Procedure (Act XIV of 1882) has a right of appealing against an 
order made in the execution proceedings. 

[72] A. and B. became sureties, under s. 464 of the Code of Civil Procedure 
(Act XIV of 1883), for the production of property attached before judgmeot by 
the Court of drst instance. Under their surety-bonds they were bound, in 
default, to pay to the said Court such sum as the said Court may adjudge 
against the said defendant/’ The Court of first instance passed a decree in the 
plaintifi’s favour for Rs. 229-14. Against this decree both parties appealed to 
the District Court. In that Court the defendant obtained an order lor stay of 
execution of the original decree on his furnishing security, under $.545, ‘‘(or 
the due performanoe of such decree or order as may uUivtoUly be binding 00 
himHe accordiogly gave fresh security. The appellate Court passed a decree 
in plaintiff's favour for Rs. 800 and costs.* 

Tdereupon the decree*bolder sought to enforce the appellate decree against the 
sureties A. aud B. under s. 253 of the Civil Procedure Code. The sureties con* 
tended, first, that the original decree having merged in the appellate decree, they 
were not liable at all under tbeir bond, which related only to the decree of the 
Court of first instance ; seooodly. that they were reeponsible only for so mnoh 
as was by the origiodi decree adjudged against the defendant : aod, thirdly, 
that their original liability bad beeu extiogoisbed by reason of execution having 
been slaved without their assent by the appellate Court 00 defeodant's furnish¬ 
ing a fresh security. 

Held, that the liability of the sureties could not properly be extended beyond 
the amount, including costs, awarded to the plaintiff by the Court of first in¬ 
stance. That and no other eum was such “as the said Court may adjudge against 
the said detoodaut." The security given to the CourD of first instance was lor 
the satisfaction of its decree—not the possible decree of a higher Court. If an 
appeal was made, it was lef*** to the appellate Court to regulate the terms on 
which it would take security for the execution of its own decree. 

Held also, that as soon as the decree of the Court of first instance was made, 
the liability of the sureties was fully incurred, aod they were severally bound to 
place at the dispwal of the said Court, when required, the property specified in 
their bond. or. in default, to pay such sum as the said Court should a^udge 
against the defendant. This liability having been incurred, extinguiehed 

by tbe fact that an appeal had been brought 

adjudged by the decree was reduced inappeal, their liability dimmish 

ed to^a like extent - or if the decree was reversed, tbeir liability would be 
reduced to Lhing, but tbeir liability did not cease, because the decree of the 
first Court merged in that of the appellate Court. 

EF.. 5 Ind. Gas. 985=^5 L.B.R. 156; R. 2 ^ 117 = 14 M L J. 430; (1914) M.W.N. 
714; D., 23 M. 73 (30)=9M.L.J. 265 (368).j 

This was a second appeal from the order of H. Batty, Acting District 
Tn<^o« nf Tlafcnaeii-i. in misGellaneoua appeal No. 15 of labo. 

The Dlaintiff Sbek Ahmed, filed a suit in the Court of the Second 
Glass Subordinate Judge at Vengurla. and obtained an order ^tach' 
ment, before judgment, of certain property belonging to the defendant. 


Sdoond Appeal No. 496 of 1886* 
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ThereupoD Shek Suleman and Hama [73] Bhikaji together with a third 
person became sureties, under s. 484 of tho Code of Civil Procedure 
(Act XIV of 1882), for the production of the property which had been 
attached. They executed a surety-bond in the form prescribed by the 
High Court (1). 

The Subordinate Judge passed a decree in tho plaintiff’s favour for 
Hs. 229-14, with costs. Both parties appealo'l against this decree to the 
Disrriot Court. In chat Court the defendant applied for and obtained an 
order for stay of execution of the original decree on bis furnishing 
security.under s. 545 of the Code of Civil Procedure, “ for the due perform¬ 
ance of such decree or order as may ultimately h© binding on him.” His 
surety was the third of the three pe-’sens who had become sureti#>s in the 
Court of first instance. The District Court passed a decree, in the 
plaintiff’s favour, of Rs. 800 and costs. 

Thereupon the decree holder apolied for execution of the appellate 
decree, both against the judgmene debtor and against the two sureties, 
Sbek Suleman and Rami Bhikaii. The sureties resisted this application, 
on the ground that the security bond continued in force only until the 
original Court passed a decree, b it that the decree-hoUler having taken a 
fresh security for the due performance of tlie appellate decree, the original 
liabilitv had become cancelled. 

[74] Tiiis contention was disallowed by both tho lower Courts. They 
held that tne sureties were liable, under tbe'r bond, to satisfy the decree 
of the Court o* appeal. 

Against this necsion the sureties, Shek Sulemin and Rama Bhikaji, 
appealed to the High Court. 

Mauckshah Jehanqirshah, for the appellants. 

Ghanashani, Nilkant, for the respondent. 

At the heiringof the anpoal, a preliminary objection was taken by 
the respondents pleader, that the sureties had no right of appeal under 
the Code of Civil Procedure. He cited Appaji Bhivrnv v. Shivlal 
Khubchand (2). 

Manekshah Jehangirshnh, for the appellant, relied on Ex parte Bhikaji 
Vithal Ambekar (3). 
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JUDGMENT. 

Per Curiam. —As the Legislature, in view of the rulings in Ex 
parte Bhikaji VUhal Ambekar(.S),Ghoree Lai Jha v. Sheo Narain Singh (A) 
and Akhoot Rwnanah Ahmed Eusoofjee (5); retained in Act XIV of 1882, 


(1) Vide Circular Orders Book, p. 226. The material part of Ibo security bond 
was as follows :— 

above specie .'d tbe plaiatifi.aforesaid has applied to 

the said Court that the aaid defendant.m^y be called upon to luroish sufficient 

security to fulfil any decree that may be parsed against him in the said suit, or that on 

nis *^^‘lure eo to do certain property of tbe said defendant.may be attached. 

And whereas a warrant ban been issued by tbe said Court to the Nazir of the said 
court, commaudiug him to call upon the said delendaut to furnish security in the sum of 


, Therefore, I.have voluntarily become security, and do hereby bind tnvs^lf mv 

heirs, and executors, to tbe said Court that the said defendantt.shall produce and 

the said Court, when required, tbe properly horeinbelow specified, 

J portion thereof as mav be sufficient to fulfil such decree • 

doing. 7 bind myself, my heirs,and executors.to pay to the said Court 

i5l 3 y on/"”*.. the said defendant." 

4 8 W R C R 24 ' B.H.C.R. A,C J. 1]9. 

W O W.K. O.R. 24. (5, 15 R, C. R. 538. 
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s. 253, the same language substantially as it had used in s. 204of Act VIII 
of 1859, we must suppose chat it approved of the interpretation put on 
that language by the High Court; otherwise we should have felt a difficulty 
with adveitence to Hermitage v. Kilpin (1), Buskforlh v. Beatson (2), and 
the language of Lord Selbournein Bradlaughv. Clarke (3). 

The previous decisions have given to the surety a right of appeal as if 
he were a party, and we must allow it. See Fraser v. Ehrensperger (4). 

Manekshah Jehangirskah, for the appellants.—Under the surety-bond 
the appellants are liable only to fulfil the decree passed by the Court ot first 
instance, and not in appeal. Section 253 of Act XIV of 1882 shows chat only 
the decree in the original Court is bo be enforced against the sureties. The 
rulings in Harayan Dev v.Gajan Dikshitid) and Shivlal Rkubchand v. Apaji 
Bhivrav (6) do not apply. They were made under Act VIII of 1859. The 
[75] original decree is now superseded by the appellate decree, and the 
fresh security taken by the appellate Court extinguishes my client’s 
liability under their bond. Again, the order for stay of execution was 
made without our knowledge and consent. The extension of time thereby 
allowed to the judgment-debtor discharges the sureties. Ha referred to 
Ntlvaru V. Nilvani (7), and Bishenmun Singh v. The Land Mortgage 
Bank of India (8), 

Ghanasham Nilkant, for the decree-holder.—The new security bond 
did not extinguish the former one. The decree-holder did not give time, 
nor accept new terms, so as to affect tbe liability of the sureties. 
Section 484 of the Code of Civil Procedure regulates their liability. 
The security bond does not confine their liability to tbe amount of the 
original decree. The Code gives a litigant the right of appeal, and 
expressly provides for a stay of execution. Tbe sureties must be taken 
to have known that there was a possibility of an appeal and a stay of 
execution. Their liability is, therefore, not affected by an appeal being 
made, ora postponement of execution. 

A suit includes an execution proceeding : see Mungnl Pershad's 
Case (9). 


JUDGMENT. 


West, J. —In this ease the appellants became sureties along with 
a third person, under ss. 483, 484 of the Code of Civil Procedure, for tbe 
production of property attached in the course of a civil suit by the Court 
of first instance. Tbe decree was in favour of the plaintiff as to part of 
his claim. Both parties appealed to the District Court, and in that Court 
the defendant, in order to get execution stayed, gave security for the fulfil¬ 
ment of that Court's decree. His surety was the third one of those who 
had bound themselves in the Court of first instance, and be does not now 

dispute his liability. 

The decree in appeal awarded a greatly increased sum to the plaintiff. Tbe 
two sureties now before the Court, on their failing to cause the property of the 
defendant to be placed at tbe disposal of the Court of first instance for execu¬ 
tion of tbe decree in appeal, have been held liable for the amount of that 

decree. [76] They now contend ( 1 ) that tbe decree of the Court of first 

instance having merged in that of the District Court, they are not liable at 
all under a security for execuiicn of the decree only of the former Court; 


(1) L R 9 Ex. 205. I2j 1 Price 843. 
(4) L.R. 12 Q.B. Div. 310. 

(6) 2 B. 654. (7) 6 B. 110. 


(3) L R- 8 App. Caa. 367. 

(6) 10 B.H.C.R. 1. 

l8) lie. 244. (9) 8I.A. 123 
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(2), that, at any rate, they are responsible only for so much as was 
there adjudged against the defeudaot; and (3) that this origioal liability 
has been extinguished by the total change of circumstances created when 
the District Court without tbeir assent postponed execution of the first 
decree at the request of the defendant, and thus allowed him a delay 
which dfiected, or, at any rate, might materially affect his solvency as it 
existed when the first decree was passed against him. 

We have already ruled that, on the decisions, an appeal lies in the 
present case; and proceeding now to consider the several points of 
objection to the judgments of the Courts below, we think (1) that the 
decree of tiie Court of first instance, immediately on its being made, satis¬ 
fied the condition under which the sureties became severally bound to 
cause the defendant to place at the disoosal of the said Court, when 
required, the property specified in tbeir bond. In default they became 

bound “ to pay to the said Court.such sum as the said Court may 

adjudge against the said dsfendant.” This liability having thus b.ien fully 
incurred was nob extinguished by appeal being made against the decree. 
If the amount recoverable by the plaintiff should he diminished io appeal, 
the amount of which payment coild be enforced would be diminished to 
a like extent, and the sureties'engagement being one of indemnity would 
diminish in the same proportion. So, too, if the decree bMng i-ever^ed the 
sum recoverable became zero, the sureties’ liability wou'd be reduced to 
nothing. This was involved in the nature of their engasement, bub it 
did nob cease to be an engagement, because the decree of the first Court 
merged in that of the appellate Court. The liability had been fully 
incurred whatever afterwards baopened, though in its nature variable as 
to amount. 

But (2) we think that on the terms of bbe bond, as already quoted 
by us, and equally on the intention of the Legislature the liability of the 
sureties could not properly be extended beyond the amount, iooiuding 
costs, awarded to the plaintiffs by the [77] Court of first instance. 
This and no other sura would be such “ as bbe said Court may adjudge 
against the said defendant." Under ss. 483, 484 of the Code of Civil 
Procedure, the security is to be for the defendant’s placing at the disposal 
of the Court of first insbaocssuch prooerty as shall satisfy its decree, not 
the possible decree of a higher Court. Section 488 says that an attachment 
shall ha raised when the suit is dismissed, though an appeal may still he 
competent to the plaintiff. Under s. 4?9 a defendant may be called on to 
furnish security for his appearance. The surety has bo biod himself on 
the defendant’s default to pay the sum awarded against the defendant in 
the suit, hub no one, we suppose, would extend this to the amount after¬ 
wards awarded in the first or the second appeal. What the Code 
contemplates in such case is apparently security bo be given bo the Court 
for the execution of its own decree which in the regular course should 
promptly follow judgment. If an appeal is made, it is left to the appellate 
Court to regulate the terms on which it will take security for the execubloo 
of its own decree. The security for its satisfaction may or may nob be 
^incident in the liability it involves with one already incurred in the 
Court of first instance. 

As to that liability (3), we think it is not affected by a postponement 
of the execution, which must have from the first been contemplated as 
possible and not improbable, because it is expresslv provided for bv the 
Code of Civil Procedure. 
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For these reasons, we modify the decrees of the Courts below and 
pronounce the appellants liable to the decree-holders for the amount of the 
decree of the Court of first instance. 

Costs of this appeal and of the Courts below to be in proportion to 
the amounts sought and now awarded. 


12 B 71. 


12 B. 78. 

[78] APPELLATE CIVIL. 

Before Mr, Justice West, and Mr. Justice Birdwood. 


YashvanT NarayaN AdaRKar (Original Opponent), Appellant v. 
Xavier J. J. V. DbSodza (Original Applicant), Bespondent.* 

[21st April, 1887.) 

Civil Procedure Code {Act XIV of IS92;. s. 617—Pica ter-Proltssional conduct. 

Section 617 of the Code of Civil Procedure ( Act XIV of 1891) does not authorize 
a rerereoce. except oa a |>otDt arising in a licigatioa bdcweea parties id a suit, 
or appeal, or hi a mitcer wbereio thi Ciurt is called OQ to adjudicate, that is, 
to pccaouQce oq tbe opposite pretendioo^ of coutendicg parties. 

A pleaier was tiaed Rs. '26 hy a Second Class Subordinate Judge for refusing to 
act on behalf of bts client after rocipt of retiitiing fee. On appeal, tbe District 
Judge referred tbe matter to tbe Higb C^urt, under s 617 of tbo Code of Civil 
l>foccdure (Act XIV of ld82). 

Seld, that the inquiry into tbe pleader's professiooal couduot was of adisciplio* 
ary, and not litigious, character. The fact tbat au appeal Jay from tbo 
Subordinate Judge to the Dii^triot Judge did not make it litigious. In such an 
iiiquiry no reference could properly bs made, under s 617 ot Act XIV of 1883. 

This was a reference, under s. 617 of cbe Cole of Civil Procedure, 
by H. Batty, Acting District Judge of Eatnagiri. 

Oue Yashvant Narayan Adarkar, a pleader practising at Veugurla, in 
the Eatnagiri District, was fined Es. 25 by the Secoed Class Subordinate 
Judge of Vengurla for refusing to act on behalf of his client, Xavier J. 
J.V, DeSouza, after receipt of retaining fee. Yashvaot Narayan appealed 
to the District Court. 

The District Judge referred the following questions to tue Higb Court 
foi’ decision :— 

“ 1. Is a pleader justified in refusing to act for a client, on tbe 
ground that in a former case be bad been engaged by the party to whom 
under his new engagement he would be opposed, unless his previous 
engagement has placed him in possession of facts, &c., that would give 
him an undue advantage ? 

“ 2. Is a pleider justified in receiving a rafcainiog fee, with a 
conditional acceptance of bis duties ? 

“ 3. Does a pleader by refusal to act after accepting the retaining 
fee commit an offence under s. 50 of Eeg. II of [79] 1827 ? Or is 
it sufficient justification that he believes bona fide that his undertaking is 
inconsistent with a previous engagement, when that belief has been 
formed on facts which ha might have ascer^ained before accepting the fee '? 

Tbe District Judge’s opinion on the first and second points 
was in the negative; on tha third he held that the offence was com¬ 
plete, whenever a refusal to act was given after the acceptance of a 


• Civil Referenoe, No. 8 of 1387. 
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retaiDing fee, provided the disqualifying facts could with reasonable inquiry 
have been ascertained before acceptance of the fee. 

Ghanasham Nilkant, for the appellant and original opponent. 
Manekshah Jahangirshah, for the respondent and original applicant. 

At the bearing of the reference Mr. Gbanashacn raised a prelioDinary 
objection, contending that the reference, not being made on a question of 
law or usage arising in the course of a suit or appeal, was not authorized 
by s 617 of Act XIV of 1882. He relied on Gkella Tarachand v. The 
Collector of Ahmedabad (1). 


JUDGMENT. 

West, J. :—The present reference has not been made as to any point 
arising in a litigation between parties before the District Court in a suit 
or appeal or in a matter wherein the Court was in the proper sense called 
on to adjudicate.—that is, to pronounce on the opposite pretensions of 
contending parties. In the case of Ghella Tarachand v. The Collector of 
Akniedabad (l) Sareent, C..T., and Melvill, J., held that the District Court 
could not refer to the High Court even a point that arose in a contention 
connected with the Laud Acquisition Act. X of 1870, and such a case 
would, it seems, be more analogous to an ordinary litigation than one in 
which the District Judge had only to consider whether or not a pleader 
had been guilty of professional misbehaviour. Ad inguh-y of this kind 
is of a disciplinary character. See In re Hardwick (2). Being disciplinary, 
it is not litigious, and the fact that an appeal is allowed from the Subordi¬ 
nate Judge to the District Judge does not make it litigious. Sections 617, 
647 of the Code of Civil Procedure cannot, according bo the case we have 
quoted, [80] authorize a reference, except in a matter of litigation, and 
we must decline to entertain the one now made to us. The District 
Judge will act on his own view of bbe facts and the law. 


12 B 80. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice 

Nanabhat Haridas. 


Krishnaji and another [Original Defendants), Appellants v 
VlTHALRAV AND OTHERS ^Original Plaintiffs), Respondents - 

f5th May. 1887.] 

Vatan deshmukhi—Gronr of profits of such vatan in perfciuitn-Bertdilartj gumaslas- 
How far such grant valta ofur the o'cath of the oravtor—Limtiation- A.iverse cos.s. 
es$ion--Decre$, proceedings tne.v€CUiion of, against the original debtor-^ Such vrocecd 
t7igs not binding upon persons not pxrfies Chint, ^ 

By a sa»<if2 duJy executed on the iOfh August, IR50, the plaintiffs’ father 

lasnvantrav, who was a valar>dar deshmukh. appointed the defendants and theii 

'/“ttiC'ifos. and granted, by way of remuneration for tbeii 

Suv In n of 'he annual vatan income in per 

petuity. In consideration of certain sums obtained from the defendants Vash 

YaswSafuo?'*^^® property to the defendants who subsequently sued 

Yashvantrav upon the mortgage. That suit was referred to arbitraiion. and at 


• Second Appeal. No. 692 of 1885. 

(1) Printed Judgments for 1882. p. 257. {2i L- R. 12 Q. B. Div. 148. 
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award was duly made, «nd a decree upon the award was obtained by the defend- 
dauBs against Yeshvantcav. In 1859. execution of the deoree was granted against 
lashvantrav. In 1864 the ecrvicea oonneoied with the i;a<a» were discontioued bv 
Governmjnt. In 1871 Ya^hvanbrav died. The defendants having kept the 
decree alive, sought in 1881 toexeoute the decree agunst (be plaintiffs’ eldest 
brother, who filed objections, but his objections were overruled, and execution 
was ordered to issue. 

The plaintiffs brought this suit in 1883 for a declaration that the defendants 
were no longer entitled to the allowance under the sanad, and for an injunction 
reel r.iiolog the defendanta from execution of th“ decree against the vatan, The 
ciefeodants coofceDded (inter dlta) thic tbe &anad could not be cancelled, 
vaotrav having granted it as full owner: that the receipt, by the defendants, of 
tbe allowance nad beeu adverse since 1861, when their services bad ceased ; and 
that the eYecutiou proceedings against tbe plaintiffs’ father and their elder 
brother in 1859 and 1881 respectively, bound the plaintiffs. Both the lower Courts 
decided in favour of the plaintiffs. On appeal by tbe defendants to the High 
Court, 

[81] Held, confirming the decree of the lower Courts, that the plaintiffi were 
entitled to the declaratory decree and to (be injunction prayed for. Although tbe 
management of the vatan, was vested by the sanad in the defendants and tbeit 
heirs in perpetuity under tbe title of pumnsfns, nevercheKss tbe remuneration 
atiached to iheoffice by Yaiovtutrav was in derog^aoc of his successor’s rights, 
and was, therefore, at any rate in the absence of proof of custom, invalid against 
them 


Held, also, that having regard to the terms of thssaniditwas in the power 
<jf the origiual gcaucor, or any of his successors, todec irmioe tbe ofBoe and tbe 
remu-ieration at acy time after the valan services ceased in 1861. 

Bell, also, that, assammgtbe grant by Yashvantcav to b) invalid as against 
his sujcessor. adverse pjSiession would only ruu against the plaintiffs from the 
time of bis death in 1671, and the present suit having been filed within twelve 
years from that dale was not barred 

Held, further, that the proceedings in execution of tbe dreree of 2'2nd June, 
1859, including tbe order of tbe 18th June. 1861, did not bind tbe plaintiffs 
under s. 244 of tbe Civil Procedure Code (Act XIV of 1882), tbe plaintifis not 
having been parties to them. 

CR„ U B 82 (86) : 22 B. 422.] 


This was a second appeal from a decision of A. C. Watt, Acting 
District Judge of Poona. 

Id 1850 one Yashvautrav, the plaintiffs’ father, who was a vatandar 
deikmukh, passed a saw-ad to tbe defendants, whereby he appointed them 
hereditary vatani gumastas, and assigned to them, in perpetuity, Bs. 201 
and 15 maunds of grain out of the income of the vatan property, (tbe 
management of which was entrusted to the defendants), as remuneration 
for their services as such gumastas. 

The material portion of the sanad was as follows :—“ You, Krishnaji 
and Parashiam, are in my padre {i.a. protection) for many days, and on 
account of a deshmukhi vatan yon have taken a great deal of trouble, and 

I recognizing this * ’>* * passed t j you a sawad as respects the ■uaiaw 

gumastaship of seventeen villages at Niratir, and you are having vahivat 
(management) accordingly * » Therefore in the said tarf Niratir 

you are to have tbe deshmukhi vahivat, and in terms of the former sanad 
Es, 201 in cash and 15 maunds of grain of tbe Baroli measurement as 
remuneration {vatan), and respecting the vahivat of the said tarf Niratir, 
as to collecting money, giving answers, you and your descendants are to 
perform this work for the said remuneration 

£82] Subsequently, in coQ*iideratioQ of certain sums advanced by the 
defendants to the plaintiffs’ father, he mortgaged tbe vatan property to 
the defendants, who having sued him upon the mortgage, the suit was 
referred to arbitration. An award was duly made, and a decree was passed 
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on fcbo award in 1859. The defendants sued out execution of the deorte 
in that year against the plaintiffs' father. In 1861 the vatan services 
were remitted under the Summary Settlement Act, and the defendant’s 
office of gumasta became thenceforward a sinecure. The plaintiffs' father 
died on the 12th November, 1871. 

In 1881 the defendants, who bad kept alive their decree, sought 
execution against the eldest brother of the plaintiffs. He filed objections, 
but his objections were disallowed, and execution proceeded. 

The plaintiffs brought the present suit on the 10th November, 1883, 
to have it declared that Che defendants were no longer entitled to the 
allowance which they claimed under the sanad, and for a perpetual injunc¬ 
tion restraining the defendants from executing the decree of 1859 against 
tbe vatan property. 

The SuborJinate Judge of Poona passed a decree in favour of the 
plaintiffs, and his decree was oondrmed, ou appeal, by tbe District Judge. 

The defendants preferred a second appaal to tbe High Court. 

Skantaram Narayun, for the appellants:—-It was competent to 
Yashvantrav to make such a grant A father represents tbe whole estate—■ 
see Radkabai v. Anantrav (1)—and the decree obtained against him binds 
bis sons. The sanad expressly graotei the income; and the circumstance 
that the services subsequently ceased, would not affect the rights of the 
appellants to tbe emoluments of ttie office of hereditary gtimastas. They 
have enjoyed Cbem adversely for twenty-five years continuousiy. Tbe 
sons of Yashvantrav cannot now object, having acquiesced until tbeir 
father’s death. Tue appeil-ints’ appointment was hereditary, and the fact 
that their services were <iispeQseJ with, does not affect the tenure. 

[83] Rav Saheb Vasudev Jagaanath Kirtikar, for the respondents :— 
The lower Courts were right in deciding in the plaintiffs’ favour. Yasbvant- 
rav could not or?ate a r'gnt in derogation of the rights of his successors. 
Under the sanad nothing beyond a personal obligation was created, which 
obligation ceased on his death. The decree against Yashvani-rav could 
not bo exeoubeil against the respondents. The plaintiffs were nob parties 
to the execution proceedings. No hereditary gumasta c^uld be apnointed : 
see Ravjt Raghunath v. Mahadevrav 7ts/it;anaf/i (2). Tbo appointment of 
the appellant^, therefore, cannot bold good after Yashvantrav’s death. The 
possession of the emoluments cannot be adverse, as the suit was within 
twelve years after the death of Yashvantrav. 
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JUDGMENT 


Sargent, C. J.— The plaintiffs, who are the sons of Yashvant¬ 
rav, a deshmukh, pray for a declaratory decree that the defoodants 
are not entitle 1 to any portion of the profits of the deshmukhi vatan, 
and for a perpetual injunction restraining them from executing a 
decree of 22nd June, 1859, obtained by them against Yashvantrav 
against the vatan property, Tne defendants base theii- claim on a 
sanad exwmted in their favour by Yashvantrav on the 26th August, 
1850, by which he appointed them hereditarily the vatan gnmastas, and 
as remuneration for the performance of its ‘services therein particularly 
sneoified, assigned to them Rs. 201 in cash and 15 maunds of grain, to be 
deducted from the income of the vatan coming to their hands. Yashvanb- 
rav died on the 12 h November. 1871. It is nob in dispute that the 


(i)9B. 217. 


(ii 2 B. H. C. R. 237. 


541 



1887 

Mat 5. 

Appel¬ 

late 

Civil. 

12 B. 80. 


12 Bom 84 


INDIAN DE0TSI0N8. NEW SERIES 


[Yol. 


ya<an services were remitfced on 23rd January. 1861. under the Summary 
Settlemenfc Act, and that the office of gtmasta is now a sinecure. 

With ^spect to the objection taken to the value of the suit beicg 
more than Es. o.OOO. and, therefore, beyond the jurisdiction of the Second 
Ulass Subordinate Judge, we think the reasons given by the lower Court 
of apueal conclusive. There wore not nnaterials before the Subordinate 
Judge to show that the value exceeded Es. 5,000, nor was the point taken 
before him ; and, [8^3 lastly, there is no evidence before us bo enable us 
to say that the Subordinate Judge bad not jurisdiction. 

Passing to the merits of the case, the first question is, whether 
Yashvantrav could anpoint an hereditary vatani gumasta and assign to 
the office a remuneration, in perpetuity, nayable out- of the income of the 
vatan. In Ravji Raghunath v. Mahadevrav Vishvdnathil), it was held 
that the holder of a dcshpciude vdtcin cannot create an hereditary deputy, 
and that no such appointment could have effect beyond the incumbent's 
life, being beyond the competency of the holder of the vdtdn. 

In the present case the management of the vdtdti is vested by the 
sanad in the defendants and their heirs in perpetuity under the title of 
gumdstds, but the remuneration attached to the office is equally in 
derogation of the successors’ rights, as in the case of a deputy, and is, 
therefore, at any rate in the absence of proof of custom, invalid against 
such successors; but in any case we think that, having regard to the 
teims of the sandd, it was in the power, whether of the original grantor 
or any of his successors, to determine the office and the remuneration 
at any time affer the vatdn services ceased, as was the case in 1864. 
The sa>iad is, in terms, the grant of an office the performance of whose 
duties are remunerate! by a portion of the income of the vdtdn, and 
which in Forbes v. Meer Mdhomed Tuquee (2) is treated by tba Privy 
Council in discussing the general question as liable to resumptions when 
tbe services cease. 

It was said, however, that the defendants must be deemed to 
have been in adverse possession of the 201 rupees and the 15 mauods 
of grain since 1864, when tlie services ceased. Assuming the grant 
to be invalid, as we have hHld, as against the successors of Yashvantrav 
on his death, adverse possession would only run from that time as against 
them, and twelve years had not elapsed before the present suit was 
filed : and although the grant might have bean cancelled by Yashvantrav 
in 1864, there is no evidence to show that it was so cancelled bv him. or 
that the defendants ever claimed or enjoyed the Es. 201 andlSmaunds 
of grain during Yasbvantrav's life otherwise than in virtue of the office. 
[85] As regards the latter view of the plaintiffs’ rights, although there 
has been no formal resumption by them of the sandd, the present suit 
may be treated as having that effect, without prejudice to the defendants, 
who, it they could have prove 1 a custom, would have done so to establish 
their right to create an herelitary gamasta notwiohstaading the inalien¬ 
ability of the vatan. 

With respect to the proceedings in execution of the decree of the 
22nd June, 1859, thesurvi/ing plaintiffs were not parties to any of them, 
including Mr. Eanade’s order of the 18bh June, 1881, and are, therefore, 
not bound by them under the provisions of s. 244 of the Code of Civil 

Procedure. 

(2i 13 M. I. A. 438. 


(l) 2 B. H.C. R. 237. 
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In either view, therefore, of the sanad we are of opinion that the 1887 
plaif^tifTs are now entitled to the fleelaratovy decree and injunction as May 5. 

prayed for. and the decree of the Court below should be confirmed with - 

coats. Appbl- 

Decree confirmed. LATE 

_ Civil. 

12 B 85. 12 B. eo. 


APPELL.\TE CIVIL 

Before il/r. Justice ^Vest and Ur. Justice Birdwood. 


Pallonji Meuwanji (Applicant) y. Kallabhai Lalldbhai 
AND another {Opponents).* [J3bh June. 1887.] 

Pleader and clients, thfir rights and obligations iolet se^Regulation II of 1627—Con¬ 
fidential commumcaliotis made in the course of pro/essisonal employment. 

The rules prevailing in England with tecard to the rights and obligations of 
soltoitors in relation inheir clients apply. «ith slight difference, to pleaders 
praoiising in India. The principles deducible from the English cases ate as fol- 
lows: — 


1. A party lo a judicial proceeding is entitled to such professional assistance 
as be thinks wul bese suit him. 

2. A pleader is free to place bis services at the disposal of any such party upon 
such terms as he roay think mo»t advantageous to himself consistently with ibe 
honnur of his profession and the due admmistrition of justice. 

3. A pleader who receives any confidential information from his client in the 
course o( his professional employment is not at liberty to carry that information 
[86] into ihe service of bis antagonist, or any one who in that very litigation or 
10 any subsequent litigation may be opposed to the client furnishing the infer- 
matioD. 


4. Under R g II of 1S27. pleiders recciva cevtata fses, in return for which 
they are not at lib'irfy to act against those retaining them, whether they are 
retained by one client singly or by two or mate clients jointly. 

A pleader who has acted for several persons will not be restrained from after- 
wards acting for some of them only as against the others, unless it be shown 
that be IS possessed of koowledgs arising from his previous employment which 
might be prejudicial to bis other ciieofs. 


As a general rule, the Court will require a very strong case to be made out 
before it will interfere by way of injunct'on. restra ning a pleader from appearing 
for a c lent, ana there must be clear nilidavits made to show that special know¬ 
ledge was acquired by rbe pleader during his employment by the former client. 

IQ case of bis possessing such knowledge, he will not oe allowo-i to throw up the 
conductor the ease and transfer his services. Ho will never be allowed to dis¬ 
charge hiinsHf from the conduct of tbe case if tie c.ase raises even a probabilitv 
0 ( prejudice to hie former employers. 


w»sat first retained by P. and N. j-inily to defend a suit on 
tbeit beoalf. At a later stage of ibecase. P. and N. quarrelled. Thereupon 
it. applied to tbe Court for leave to withdraw fr m the conduct of the case 
on tbe ground that he could not attend lo the ii.teresls of both P. and N The 

A few days afterwards. K. appeared in Court 
conduit^ claimed to 


Tbsreupon P. made an application to tbe High Court'for 
restraining K from acting on behalf of N. aloce. 

Held that as it was not made out that K. was in possession of 
tial information either from P. or from P. and N together. 


4^0 iojunctioo 

any coDfiden- 
puch as would 


Applicatioo under Extraocdicary Jurisdictioo, No. 191 of 1836. 
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give him an unfair advantage when acting on behalf of N., the Court would not 
interfere or restrain E. from serving N, alone. 

Held, further, that a pleader in such circumstances should take the direction 
of the Court as to which of two or more clieuts he is to serve, and as to the dis¬ 
posal of the fees ha has received from them jointlj. 

[B.. 12 Or. L.3. 67=»8 Ind. Cas. 1174 = U.B.R. (1910), 3td. Qc. 50; 12 C.P.Ii.R. 
35 <37)*3 

This was an application under s. 622 of the Oode of Civil Procedure 
(Act XIV of 1882). 

The applicant Pallonji and one Nassarvanji were defendants in origi¬ 
nal suit No. 160 of 1882 in the Court of the First Class Subordinats Judge 
of Surat. Both the defendants engaged Mr. Kallabhai Lallubhai, a vakil 
of the High Court, to appear and plead on their behalf in that suit. Mr. 
Kallabhai conducted [87] the case on behalf of both the defendants until 
4th Augasi: 1836. On that day he presented an application to the Court, 
praying to be relieved from the conduct of the case, on the ground that his 
clients had quarrelled, that their interests now appeared to clash, and that 
he could not, therefore, appear for both. 

The Court allowed Mr. Kallabhai to withdraw from the case. 

A few days afterwards he appeared in Court and fiied a fresh vakalat- 
nama on behalf of the defendant Nassarvanji alone, and claimed to conduct 
the case on his behalf. 

Tne other defendant, Pallonji, thereupon objected, and applied to 
the Court to restrain Mr. Kallabhai from appearing on behalf of his oo- 
defendant. 

This application was rejected. The Court held that there was no 
objection to Mr. Kallabhai’s appearing on behalf of one of his former 
clients. Thereupon Pallonji made the present application to the High 
Court for an order restraining Mr. Kallabhai from conducting the case on 
I''ehalf of Nassarvanji. He also prayed that the Court should take such 
further notice of the pleader’s professional conduct as it might deem fit. 

It was urged (1) that it was improper and unprofessional for Mr. 
Kallabhai to appear for Nassarvanji, tho co-defeTdant, after having with¬ 
drawn from the case : aDd(2) that as he had received full instructions 
from the aoplicant, and had become acquainted with the whole of his cafe 
he ought not to be allowed to appear on behalf of the co-defondant. 

A rule niai was granted oo the 9tb Dacember, 1886, calling upon 
Mr. Kallabhai and his client Nassarvanji to show cause why the former 
should not be restrained from further acting o n behalf of the latter. 

Manekshah Jehangirshah, for the applicant. 

Shantaram Narayan, for opponent No. 1. 

Sivravi V. Bhandarkar, for opponent No. 2. 

JUDGMENT. 

West, J. —This is an apolication made by Pallonji for restraining 
Mr. Kallabhai Lallubhai, a pleader engaged by him and his co-defeadant 
Nassarvanji in a certain suit brought against them [88] both by one 
Jamsedji in the Court of the First Class Subordinate Judge of Surat, from 
appearing and acting for Nassarvanji alone, since be, Mr. Kallabhai. 
bad with tbe permission of the Court withdrawn from the conduct of that 
case for them both. The apnlicaot also prayed that this Court should 
take such further notice of the conduct of Mr. Kallabhai as a pleader as 
to it might seem proper. 
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A rule nisi was granted by us on the 9fch December last, calling 
upon both the opponents to show cause why Mr. Kallabhai should not be 
proiiibit€d froin (urthor Ectiog on bohalf of NESSErvEDji, 

We have heard Messrs. Sbantaram Narayan and Shivram V. 
iihandarkar, who appear to show cause, and Mr. Manekshah Jehangir- 
shah in support of tbe rule, and we do not think there is good ground 
shown for making the rule absolute. 

In disposing of this case we have to act very much on principles or 

in accordance with tbe rules prevailing in England with regard to 
solicitors. ^ 

The principles that can be gathered from oases decided in England 
are cbieny these :— 

1. Any person who needs professional assistance has a right to get 

the services of any one who is qualified for the purpose, and whom that 
man chooses* 

2. Those persons who have satisfied the requisite conditions and 
passed the necessary tests and who render professional advice have a right 
to earn due emoluments for then-services in such ways as are consistent 
with the honour of their profession and the due administration of justice. 

0 . ihose persons who have been given information in their service 

as professional advisers, and who act for him who has engaged them are 
not at liberty to carry that information into the service of his antagonist 
or any one who in that very litigation or in any aubsoauent litigation mav 
be opposed to the client furnishing the information. ^ 

4. In India, these rules though apply with some slight diEference. the 
pleaders under Reg. II of 1827 receive certiin [89] fees, in return for 
which they are not at liberty to act against those retaining them, whether 
they are retained by one client singly or by two or more persons jointly. 

clients jointly engage the services of a pleader, and when the latter 

w ^ engaged by some one or other of them, but 

reference to the same subject-matter 

ininHuon^ who wag once engaged by a number of persons 

sanaratelv ‘'i subsequently engaged by one of them 

separately, the Ejglish cases lead to tbe conclusion that such a succession 

occur without any breach 
of honour and professional etiquette If there is any unfair commuoTca- 

tioo or use of information, that must be checked as improper. 

Mr xlilfhhf-T'S stated that his client 

Mr. Kallabhai. had already pressed Mr. Nassarvanji to engage another 

Pleader to conduct the cas., for him. and that the latter had 
done so. But that does not affect the merits of the questions raised bv 

mere outward withdrawal from a oa^ 
prevent a pleader from advising the client as regards fcht 

been d^rt^rrhfs^ 

has a^teVfo"s°'vatf"““ 0 " Sot'h^ -tablishas that a solicitor who 
for some of them onlv aq na • t- fh ^^terwards acting 

_against the others, unless it be shown that he is 


(1) 1 Price’s Rep. 353. 
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possessed of knowlege arising from his previous employment wbioh might 
be prejudicial to his other clients. 

The case of Grissell v. Peto (1) and others also refer to similar questions 
arising between solicitors and their clients, and the general result of the 
examination of all these cases is that the Court will require some very 
strong case to be made out before [90] it will interfere by way of injuno- 
tion, and there must be clear affidavits made to show that special 
knowledge was acquired by the pleader during his employment by the 
former client. In case of his possessing such knowledge be will not be 
allowed to throw up the conduct of the case and transfer his services. 
He will never be allowed to discharge himself from the conduct of the 
case even if the case raises a probability of prejudice to his former 
employer or one of his clients—at any rate he must not change sides. 


In the present case down to a late stage as between the plaintiff 
and defendants Mr. Kallabhai was engaged, and he acted for both the 
defendants. In the evidence of Nassarvanji some facts were revealed, 
which showed that Palionji might have claims against Nassarvanji in 
re.spect of certain collections made by the latter out of properties under 
his management. 

When matters reached that stage, Mr. Kallabhai stated that he 
could not conduct the case for both the defendants, and on applying to 
the Court, got his discharge. 

The case as between the plaintiff and the defendants would, in his 
opinion, necessitate the adjudication of some rights as between Palionji 
and Nassarvanji itUer se, and he properly thought himself justified in a 
claim to be discharged from bia liability to serve them both. 

The question is. what should he have done under the circumstances 7 
As a pleader of the High Court he must or he ought to have known that 
though the interests of both of his clients appeared to clash, it was still 
Dossibie or rather desirable for him to serve one or other of the two. and 
the more so since he himself admitted that he was not m possession of 

anv confidential information from either of them. 

The proper course was for him to go to the judge and ask his 

direction as to how he should act,—that is, for one or the other of the two 
clients and co conduct the case according to the advice thus given him 
UD to the end. The Judge, after hearing the chants if necessary would 
have said. you. Mr. Kallabhai. take up the case of Nassarvanji or Palionji 
Us to him might have seemed proper) "and as the other o»'ent will be 
forced to [91] engage another pleader, I will make an order regarding the 
return of part of the fee paid by both together, in order that he may with 
Shat engage another pleader to conduct the remainder of the case for h.m^ 

It was not the right course for him to get a discharge wholly from the 

xSiir r pi- “ 

yeftiL ot the Judge Jfter notice to the parties would prevent temptat.en 
normade out in this ease that Mr. Kallabhai got from Palionji 


(1) 0 Bing. 1. 
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alono. We dooUne, therefore, to say that Mr. Kallabhai should be restrain¬ 
ed from serving Nassarvanji in the case, or that he is not to use this or 
that information; bub we direct that the matter should go to the First 
Uass Subordinate Judge of Surat, who should make such orders as to him 
appearjusb and proper as regards fees paid first by Pallonji and Nassar- 

vanji both and also by Nassarvanji alone. 

u it should be the rule that a pleader in such circumstances 

should take the Court s advice as to which of two or more clients he is to 
serve and as to the disposal of the fee he has received from them jointlv, 
and lb will deal with the question on the principles laid down in this order 
and m the caaas herein referred fco. 

We discharge the rule. Each party to boar his own costs. 


12 B. 91.N. 


Buie discharged. 


Note. The followiag is .1 copy of the judgment daliveted by Weab, J. as Judce 
disouss^ed^- ^oxoroji, iu which the s.^me points we?e 

The cardioal principles on which icaso, like the pressnt, must be disposed of are 

first, th.U a party to ajudicul proceeding is entitled to avail himself of such professional 
assistanco as he thinks will best suit him ; secondly, thit a pleader is freo to place his 
services at the disposal of any such patty upou such terms [92] as bo may think most 
advantageous to himself ; thirdly, that facts coufidentially communioalcd to a nSr 
m the course of his professional employment must not, be made uso of to the detriment 
of the employer This hast principle so limils the operation of the other twrthS no 
pleader ought, by a second eugageinoot, to put himself into a position id which ho will 

of the noS client Sy us ng For h 

latte? one to the detriment of the 

From the mere naked statement of these leading principles no one pcobablv would 
be inclined to dissent, but the precise extent to which in an actual caso the third St 
to govern the application of the other two is sometimes a matter not auice easv^to 
determine. It is not to be disputed that a defendant must not bribe a plaintiff’s 
sohciioc to change sides. Not must a solicitor dismiss himself tr.r ® 

must, for practical purposes, be assumed that tho reariio iv« tr S 

‘^Jvautage. adversely to this duty, of tho special knowledg^hoTd 

A solicitor discharged for misconduct slauds on the . 

SrS“ kSS 

ipHiliiiPs 

eervicc has altogether ceased of 

do63 not end with bis cmDlovmf>fifc am i ^ © ljtio<Uion. The solicitor’s duty 

break as a witness on oath ho must not tcLnv ^r. which ho might refuse to 

V. Clough (2).asolioitot formal; o ' ^lo 


(!) lU Ves. Juii, 26i-Coop. 80. 
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for another person to cut down this interest. This was disallowed both as to the soHci* 
tor and to bis partner ; [93J and the Court prohibited the disclosure to the plaintiff of 
aDjcommuDication received in confidence frozn the former client. The Vioe*Chaacellor 
in this case would not allow a solicitor to act for other parties, in order, by his own per* 
sonal knowledge of the transactiooi to destroy that very agreement which he bad been 
eSeoiing for his client In the case of Brady v. Lawless (1). a solicitor had been 
employed by the guardian of a female infant to file a bill on her bebalf« In this a particular 
charge on the property in favour of anot her client of the solicitor was denied but eventually 
it was admitted. The young lady haviug married, her husband stopped the proceedings 
in Chancery ; and when the solicitor afterwards came forward with a bill to enforce the 
charge of his other client^ he was restrained from acting, and his client from retaining 
him in that litigation. In another case reported in the same volume, Biggs v, (Q), 
a solicitor filed a bill for a creditor of a deceased client of bis own. In this he set forth 
part of the contenis of a document which bo bad recommended the deceased to keep 
secret. The Court would not permit him to act. and it probibitod his disclosing any 
matters confidentially communicated to him. whether material or not. In Brer v. 
Ward (3), the same principle was recoguizod by Lord Eldon as applicable to a deck who 
afterwards goes into busiueas for binieelf; and in Bncheno v. Thorp {i) his Lordship 
says that “ a gentleman going into business for himself must not carry into it the secrets 

of his master,” ,. 

There can be no doubt, on a coQsidcr*itioii of these cases, that what common probity 
would suggest is also io this matter recognized law. The Bar in Eoglaad has allo^wd 
to itself a greater license ; and in the cate of Baylis v. Marlin (5) Sit C Pepys. M.K , 
declined to interfere in a case wbeteio a barrister, who had acted for the defendants, 
was on bis promotion to the rank of King’s counsel presented with a retainer for the 
plaintiff which he accepte<l. The question in such a case is complicated by the theory 
however practice may fail to conform to it—of a oounsers services being gratuuoue,ftoa 
bis honorarium a mere token ol the client’s gratitude and appreciitioo. In Kennedy v. 
Brown iQ). Erie, CJ., iiisis:e that the “relrtioo of counsel and client renders the 
parties mutually incapable of making any legal couiract of hiring and service concecoing 
advocacy in litigation”—a principle, which, with all possible respect for the lear^ued 
Judse was, I think, carried further in that case than in the Roman law, which 
undoubtedly gav^' effect to securities parsed after the close of a cause by way of remunera* 
tioo to au advocate. But a contract being tbu? legally impossible, neither party can 
on ordinary principles he legally bound; aod through the praotioal impossibility of 
showing m many oases how a counsel is acting m bad faith without disclosing or 
ins attention to the very matters which it is most essential to keep secret, the 
must in this as in other mitters often be left to toe guidance of that sense of duty which 
Erie OJ. thought would preserve its sensitiveness mote unimpaired the less it was 
afiected by any idea of legal obligation. Impossible, however, as u may be 
such instances all that honour might prescribe, the principle laid 
£9 f] in CholmoMy v. Chnton (7) seems the correct one. It was 

who bad advised on pleadings and evidence, might f 

dieot oo paS d bS“bi»‘‘p?evk,»3 

law again to retain case, however, stand as it may with regard to 

confidences turned against him i-et in . .. . ^ ^ principle bore. 

Iho English Bar. there IS nothing bOimped^^ a position, which. I 

A pleader ^ the fict. lioQs iodependcuce of 

must say, 1 think. ooo m ^ delicate .ease of probity. FulfiUiog 

tbebacristet. Huu uuo quueas mu ^ pletder is liable to e.ery obligation, 

the duties b^th of solicitor and either Co the one or the other. These 

necessarily ^ any subtleties, and the first of them is the 

mS'n“ncr=“a“ booourlble fidclL. «bdb=r .be pleede, be lur.ber reta.eed b, .be 

““'.rS^LTSbe pdeoip.es tba. , 

have always requited, as a ground . .u.. lormer client. In Briclieno v, Thorp {*) 


(1) Sausfo & So. 365. 
15) i L.J. Ch. 70. 


(2) Sausse & Sc. 335. 
(6) 32L.J.O.r. 143. 
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take care that he may not be prevented from engaging in any business that he may 
fairly and honourably take/* He then required that it should be pointed out to him, 
upon the papers in the casei in what way the employment of the former clerk would 
be prejudioial to bis former master's client ; and this not being done he declined to 
interfere. “ There are ganeral allegations/’ be said, “ but nothing particular is stated ; 
unless that is done, I cannot go the length of makiog this order.” In Beer v. Ward (1) 
be bad said : ** If it is desired that be should he restrained from making communi¬ 
cations to indieiduals, jou must show what has been dope ; for I could not interfere 
to restraio^ in this case, any more than in cases of waste, unless something has been 
done which ought not tn have been done ” He would not assume, without some 
cogent proof, that any breach of duty was intended or probable. In the case of Otissell 
V. Pefo (2) the Court of Common Pleas went still further. Solicitors acted in a 
(^ancery suit for A« and 6 ; B. ss it appeared on the affidavits not being really interest* 
ed. Afterwards they acted as attorneys for B. in an action against him by A. It was 
sought to restrain them ; but Tindal, C.J., said: “Without any allegation of mis¬ 
conduct, the application for the interference of the Court is at least premature. And 
it could not be of any great advantage to the plaintiS if another attorney were 
roa? / defendant: since nothing could prevent bis present attorneys 

psj from communicating the knowledge they possess.” The force of this last dic¬ 
tum has not been admitted by the Court of Equity in more recent cases. Their proce¬ 
dure makes it possible pretty often to detormioe with proximate certainty whether there 
has been any improper communication or not. and in Diog$ v. Hend f3) the Court said 
It would not permit a solicitor to revc^al confidential communications, and would not 
speculate about their materiality. Rut it is clear that the possession of secrets which 
may be unfairly made use of, as well as a probable intention thus to make use of them, 
must he satisfactorily made out as a ground for an Inhibition. In Johnson v Mnrfiotl ( 4 ) 
an attorney who bad been employed by a bankrupt’.s assignees after his dismisfal by 
them became the attorney of a persrn against whom they bad brought an action. It 
was sought to restrain him, as he bad ** taken the opinion of counsel on all the facts of 
^e case. ’ This was supported by I he affidavits of the new attorney and his clerk, 
fclis auswor was tbst the case for rounsel bad been drawn up bv a former solicitor, 
and that he was not further acquainted with the facts of the case than could be gatbec- 
ed from rbo declaration, or than an iodiBerent perron.” In his judgment, Bayler, B., 
says: ‘ The principal ground of my judgment, in this case, is, that the client makes 

noamdavit. The attorney, here, was originally concerned lor the assignees, who can 
tell whether they made any confidential communications, and whether they would 
be prejudicial. They neither of them join in any affidavit; and it is not sworn, 
tnat they over made any communications essential to keep concealed, nor, if they 

for their not making an affidavit. If the assignees bad 
stated that they had made communications of essential importance, which, if disclosed 
to the other party might be prejudicial to the suit, 1 should have paused before I said 
that this rule ought to be discharged, and Mr. Jay be permitted to act; but, when the 

fh! t?n make affidavits, aod their testimony depends upon 

the bUl of costs, I »m of opinion, that the materials are not sufficiently strong to induce 

acting.” Bolland. B.. concurred : and Gurney. B., 
added . The party who makes an application of this kind, ought to lay a foundation 

for our interfrrenoe in bis affidavits.” 

Reoeral result is that a solicitor, aud. tbetefor®, a pleader, after bis dismissal 
witbout misconducb on bis pari, or after the close of the business, is at liberty to take 
siae.s against bis former employer, provided always that be has no secrets to carry with 
can be used to his former client’s prejudice. The Court will require a strong 
e to b© made out a? a ground for an order restraining a pleader from acting in any 

nature of the thing it will, in general, be satisfied with an 
made confiJentia! communications pertinent to the 
requiring him to go Into details, the statement of which 
The matters which it is hi? purpo 5 e to keep concealed, 

mnnb if l, successive occasions to support opposite views, however 

“S?d enf^ce advocacy, is not .a breach of any rule that a Court 

«nd with the"® ttSr;Va?rH/"do.^ delicacy and self-respect. 

in aL^m?n^°r^n?r.V.‘’'t.‘° discover any case in which the question of a change of sides 
that the same cane/i * " coasidired ; in tiie absence of such cases it is to be assumed 

arise from the^coosideta^on b o m^'difioations as may 

oQsiaetabioQ that the Crown in prosecuting one accused of a crime 


{1) Jao. 77 (80). 

(3) Bausse & Sc. 335. 


(2) 9 Bing. (13). 
(4) 3 L.J. Ex. 40. 
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desires only tbat truth may be asoertaioed ; tbe success of tbe prosecution beinK by 
comparlsoQ of no moment at all This purpose of a criminal proceeding and the peculiar 
duties which it imposes on the counsel for the Crotra, as distinguished from those of 
tbe prisoner’s counsel repres'^nting a man anxious only for acquittal, ace well discussed 
in Mr. Pitzjames Stephens’ View of the Criminal Law of England, pp. 166, 167. In a 
case of two or three persons about to be tried separately upon the same set of facts, an 
advocate retained for tbe Crown in the first trial could not properly during its pendency 
take a brief for the prisoner in tbe second. To do so. would necessarily prevent bis 
doing oomplete justice to either client. If a brief for B. were offered to him after the 
close of the trial of A., his accentance or refusal of it should, I apprehend, be deter¬ 
mined by the circumstance of whether as counsel against A, he had learned any matter 
coofidentiallv which be could now use in tbe interest of B If he had, he ought to 
refuse tbe brief, from which he would speak with an unfair advantage. 8o, also, if first 
engaged for one of the prisoners and then offered a brief for the Crown. Many other 
cases might be put. but the solution of them all seems to depend on this, that a counsel 
must not use any knowledge gained in consultation foe a legal end, in a way, which, if 
anticipated, would certainly have prevented its communication. 

In the case now before the Court, tbe Mohanas. formerly defended by Messrs. 
Tjtgqttt, Dayaram, and Oodnram, have not themselves made any affidavits. To the 
unsworn statements drafted for them the Court can pay no attention. Those documents 
ought not tn have been appended to Captain Crawford’s own affidavit. In the latter it ts 
said these Mohanas dedared that “they were afraid for their lives if they complained 
against the vakils but they have had abundant and recent proof of the power of the 
law to protect them, and T cannot suppose that they would feel any terror in telling the 
truth under the patronage of the Superintendent of Police. If their moral fibre is in¬ 
deed so feeble, what value could be attached to their affidavits even if they bad made 
them, much more to any loose statement by which they may possibly have misled 
Captain Crawford into his present complaint, I must assume that they have nothing 
material to tell; a circumstance which itself weighs strongly against the application. 


Prom Captain Crawford’s affidavit it appears that Bezonji. late Town Inspector 
of Karachi, took these Mohanas into custody and sent them for trial on a 
of taking part in the dishonest disposal of stolen property. They were acquUted, 
their pleaders being Messrs htqg-.it, Dayaram, and Oodaram. Their accuser Goka 
ind his servant Buoho were then charged, and partly on the evidence of tne 
Mohanas convicted of receiving stolen propocty. Bezonji is now acoused of having 
given false evidence in the second trial and with having maliciously [97] instituted 
the proceedings in the first. The question is whether Messrs. Dayaram, 

and Oodaram can properly be restrained from defending him on either of ^ese acous • 
tions. It is obvious that the Mohanas, if called as witnesses against Bezonji, may 
be cross-examined on his behalf in a way intended to elicit from them statements 
nuite inconsistent with the line of defence once taken for them by the same pleaders, 
rhe pleaders themselves raav, in the interest of their new client, have to urge t 
account formerly given by the Mohanas and adopted bv themselves of the 'aosactmns 
connected with the stolen property was not true. All this, however, 
do, not perhaps without some damage to thoir advocacy, but without any ^ 

to their former clients, unless by having learned in confidence 

not accessible to the public gonetally. and by endeavouring to “^atbis knowledge 
anfairly. so as to force them to disclose what they formerly 

apon a well recognized principle. To^^he prosecution they are un on the 

linoe they were not retained for the Crown in the Previous proceedings .^^nd^^on^the 

iheory of criminal tnala being intended to ^ orossouting officer to any 

V conviction or an .acquittal, no objiction could bo raised P,, v 
disclosure that they might b, in a poiition to extract from 

When, however. T comnaro the affidavits laid ^ 'were made by the 

::!aptain Crawford has stated that anv in conducting 

Mohanas to the pleaders which can g^e ^ o( his own knowledge 

;ho defence of tho accused Bezonji. ^ made, would have deprived 

:;o such oonur.iinication^i: for his pre.^eace, w J Bavaravi and Oodayam. OQ the 

ffiom of their privileged character. ^SKey arrin possession of no 

jtherhand, depose ‘b®. the proceed- 

^ecretsof the Mohanas at ^“■‘'^^^itioosaccessible to all. These statements ate above all 
ings held in open Court {or the apprehension or possibility of any 

suspicion : and as they remove ^ of action of these gentlemen by any 

uSra»Me o 

‘in ^ c;i.oS in. m. ...» 
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words seem to have passed, from whiob the foimor understood Mr. Leggett to say that 
be was aware of a fraud on the part of the Mohanas and would use that knowledge 
agaidet them. Mr. Leggett thinking that it was sought to put an improper pressure 
upon mm says he put the case as a purely bypotbetioal one. It is not necessary that I 
should dwell further on what was probably a misuDderstaodiog. What passed could not 
aSeot Mr. Leggett's duties or rights in relation to his clients, though it might account 
for the course taken by Captain Crawford in complaining to this Court. That complaint 
was, no doubt, dictated simply by a sense of public duty, but it has been fairly, and, for 
the purpose in hand, completely mot. No breach of duty has yet occurred ; none at all 
IS inevitable. If any should take place, the Court will be ready to take proper notice 
of it; its duty for the present is discharged by its declining to interfere. 

[F.,L.B.R. (1893-1900), 18; R., 26 B. 433 (438); D.. 2 P.R. 1904 = 45 P.L.R. 1904.] 


12 B. 98. 

[98] APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Justice, and Mr. Justice 

Nanahhai IJaridas. 


FuLCHAND {Decree-holder), Appellant v. Bai Ichha {J'lidoineytt-dehtor) 

Respo7ident* (I3th July, 1887.] 

Court Fees Act, VII of 1870, s. 11 — Execution of part of decree^Pnyment of full 
amount of Court fees not necessary for such ptrt execution—Construction, 

The plaintiff sue! the defendant to recover possession of a house and for mesne 
profits. In the same suit he also claimed certain account books and documents 
^om the defendant. In paying Court fees be estimated the mesne profits at 
R®. 151. and paid in that amount. He obtained a decree, and the amount of mesne 
profits awarded to him was R®, 3,349*13*3. The decree further directed that 
possession of tbs house should be given to him, and that the books and docu¬ 
ments should be handed over to him. Ho now applied for execution of that part 
of the deeree which directed the delivery of the bouse and of the account books 
and other documents. The defendeot contended that, under s. 11 of the Court 
ees Act VII of 1870. the plaintiff was not entitled to execution of any part of 
the decree until be paid the proper Court fees on the sum awarded as mesne 
profits, vu., Rs. 3,349-13-3. 

Held that the plaintiff might obtain execution of that part of the decree which 
ordered delivery of the house and books and documents without paying the fees 

awarded for mesne profits. S. 11 and s. 17 of the Court 
Fees Act VII of 1870 ought to be similarly construed ; and the language of 
the Utter section, which deals with multifarious suits, shows that for the pur- 

poses of the stamp revenue such suits are deemed to be a collection of distinct 

suits relating to th^ several oauses of action combined in them. In applying 

^0 S've a harmonious construction to the Act as a 
whole the term suit " jo that section should be construed as confined to that 
part of the suit in question which related to mesne profits. 

[P., 6 Bom. L.R. 1102 ] 

\T , an orrlor made by Khan Bahadur E. M. 

?Doe ' Class Suhorclinato Judge of Surafc, in darkhast No 53G of 
looo, 

(apDellanfc) suol the clefondaot (respoDfloDfc) to recover 

® P'ofits. In the same suit he also 

account books and documents from the defendant. In 
paying Court fees he estimated the mesne profits at Rs. 1.51, and paid in 
that amount. He obtained a decree, and the amount of mLno m'ofits 

* Appeal No. 25 of IflsG. 
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He now applied for execution of that part of the decree which related 
to the delivery of the account books and other documents and of the 
bouse. 

The respondent contended {inter alia) that, unless the appellant 
paid full Court fees on Rs. 3.349-13-3, the amount of mesne profits 
awarded by the decree, he could not obtain execution of any part of the 
decree. 

The Subordinate Judee allowed the respondent’s contention, and 
rejected the appellant’s application for execution. 

From this order the appellant appealed to the High Court. 

K, T. Telang (Motilal M. Munshi, with him), for the appellant.— 
The claims dealt with by the decree were distinct and separate, and 
execution may issue as to part without payment of Court fees on the 
whole amount awarded by the decree : see In re Manohar G. Tambekar (l). 
The cases contemplated by s. 11 of the Court Fees Act VII of 1870 are cases 
of suits which are exclusively for mesne profits. At all events, the section 
is not dear upon the point, and the Court Fees Act being a fiscal enact¬ 
ment it should be construed in favour of the subject. 

Macpherson (Acting Advocate General) stndi Manekshah Jekangirshah$ 
for the respondent.—The terms of s. 11 of the Court Fe’S Act admit of 
no doubt. The decree is to be regarded as a whole, and. therefore, before 
the appellant can seek execution, he must pay the whole Court fee due 
on the amount of the profits awarded by the decree. There are no 
distributive words in s. 11, and it cannot, therefore, be construed to con¬ 
template fractions of a decree. There has been one suit and one decree, 
and that was mainly for mesne profits, although minor claims were also 
included. 


'JUDGMENT. 

Sargent, C. J.—This appeal raises a question as to the proper 
construction of s. 11 of Act VII of 1870. It has been contended 
that, as the plaintiff has not paid the proper fee on the [lOOj 
sum of Rs. 3,349-13-3, the amount of the mesne profits as found 
in his favour, he cannot execute the rest of the decree, which relates to the 
delivery of the documents lodged in Court and of possession of the house. 
It is said that the “ decree.” the execution of which is prohibited by the 
section until the proper Court fee is paid, is the whole decree, and not such 
part of it as relates merely to the mesne profits. The language of s. 17, 
which deals with multifarious suits, shows that, for the purposes of the 
stamp revenue, such suits are deemed to be a collection of distinct suits 
relating to the several causes of action combined in them. And we think 
that in applyings. 11 to such suits, we ought, in order to give an harmonious 
construction to the Act as a whole, to construe the term suit in that 
section as confined to that part of the suit in question which relates to 
mesne profits. Strictly speaking, a suit on several causes of action, 
including mesne profits, is not a suit for mesne profits, which, according 

to its ordinary and more obvious meaning, would be understood as one 

exclusively for mesne profits. Moreover, as the Act is a fiscal Act, it is 
to be construed in favour of the subject. And any other view of s. 11 
would certainly be a harsh one. and not tobe acceptea in the absence of 
a very clear expression of such intention on the part of the Legislature. 


(1) 4 B. 26. 
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The deoision in In re Manohar G. Tambekar (1) on the analogous question 
raised by arc. 5 of son. I proceels on the same view of the Act. 

We must, therefore, discharge the order of the Subordinate Judge ; 
and as counsel for the defendiut a Imits that he has no objection to urge, 
on the merits, to the execution of the dnorae, order that the documents 
lodged in Court be delivered to the plaintiff, and that p-> 3 sesaiou be given 
to him of the bouse mentioned in the darkhast. 


12 B. 101. 


[101] APPELiATE GlVIt. 

Before Sir Charles Sargent. Et., Chief Jtistice, and 
Mr. Justice Nanabhai Haridas. 


KHURSHETBIBI AND OTHERS (Original Defendants), Appellants 
V. Keso Vinatek (Original Plaintiff), Bespimdent* 

[1st August. 1887.J 

Decree-Execulion^S-xle in execution of a decree agahul a deceased person reoresentpd. 

hy a minor son-How far suck sale affects interest of an heir not party to decree or 
txioutxon proceedings. ^ aecree or 

• woman wbo was aco-sbarer ins certain khoti vatan died 

15 bv hfs* InlT ^I' “represented by her minor son 

h5r^^h» p ? fi? \/ been obtained agaiost K. thus represented 

thfnbfinVff up lor sale in execution, and was purchased by 

the plaintiff, who obUlne^ a sale certificUe reoitioi? that the riebt title an5 
interest of K. in the said khoU had been purchased by him. He now sued the 

BhVra wSfch they Ta? reived!***''" 

"" >.a3 -rpastd'mh; 

Seld. that the pUioHff was entitled to the whole of K’s share Tta a 
So' ttTorm^f the daughter wasequan;‘rVponsibi:!*\'nd haSSig regfrd" 

i^ss;T.5prb£"{rs€S“ 

co-owner with the defendairts of a certain i/ioti 
her and oKf • 9«ed upon a bond executed by 

minf'on°“e:terbThifgurrdian 

for =1 this decree, Khatizi’s share in the khoti was nut nn 

OTroorMne? "bo obtained a sale oertifiLte 

tbe ilJti °“™'' ‘it'P-aPd interest of Khatiaa in 

reoovor defendants, (the oo-sharera of the Uoli) to 

recover Khat.aa’s share of the profits which had been colleetea by them: 


Civil Reference, No. 23 of 1887. 
(1) 4 B. 20. 
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[102] Khatiza bad left a daughter, who had not been made a party 
to the suit, or to the subsequent execution proceedings, and the defendants 
contended that the plaintiff’s purchase did not affect her share. 

The District Judge referred the following question to the High 
Court:— 

Whether defendants are entitled to withhold the daughter's share, 
on the ground that it has not passed to plaintiff under the certificate, the 
defendants not representing the daughter and having no title to her share 
which they have collected.” 

Daji Ahaji Khare, for the defendants.—By his purchase the plaintiff 
got only the minor son’s interest in the property. The whole estate could 
not be represented by the son, the other heirs being left out —Hendry v. 
Mutty Lall Dkur (1) ; Aisamatkem Nessa Bibee v. Boy Lutchmeeput 
Singh (2). The heirs of the judgment-debtor are Mahomedans, and each 
one of them is in his own right, and one person aloneis incapable of 

representing the others. . 

Rao Saheb Vasudev Jaggannath Kirtikar, for the plaintiff. The 
certificate of sale clearly recited that Khatiza’s entire share was sold, and 
the purchaser must be deemed to have bidden for and purchased 
and acquired an unimpeachable title : see Ishtin Ghander Mitter v, Buksh 
Ali Soudagur iZ), which has been followed in Jniram B<ijahashet v. Jowd 
Kondia (4). The debt was a good debt, and the daughter was bound to pay 
it. Moreover, the defendants, who are strangers, cannot plead this defence. 


.TUDGMENT. 

Sargent. C..T.—The plaintiff was the purchaser at auction sale 
in execution of a decree on a bond against Khatiza, decease , re 
presentee^ by her minor sod repres^^nted by his guardian. 0 

cate of sale purports to convey to the plaintiff, in execution 0 
above decree, the thereunder written property in possession of Sharifabibi, 
grandmother and guardian of the minor— the j^operty being , 

described as the right, title, and interest of Kbatizabibi, escri e 
deceased defendant, in the 3 annas 6 pies share m the o t, s 
of the produce [103] of the khoti was in actual Possession of either of the 
heirs of the deceased Khatizabibi, the latter part of ^ e osenp 
property may. we think, having regard to the form of the 
ed as falsa demonstratio, and not as intended to res ric P . , ^ j 

to the minor’s share. The purchaser would, therefore be us ified m 
assuming that he was bidding for the entirety of K^ab zabibi s abara in 

the khoti, and Con the principle established by th® Pa'S® Q^urt in 

Mitter v Buksh Ali Souda(iuriS), which was acted upon f.Y 

JoJKond^a (4).) would acquire a it e um.peach. 

able by the daughter, who was equally L’ sugges 

other ground than that the was no ue. ^ could not justify 

tion that this was the case we thmk the det^snda of the 

their refusal to pay the whole 3 annas 6 P’®® ® t been made 

khoti, on the mere technical ground that the daughter had not oeen 

a party to the original suit. 



(1) 2 0. 395. 

(3) Marsh. Rep. 614. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt, Chief Justice, Mr. Justice 
Nanabhai Haridas and Mr. Justice Birdioood. 


In re Karachi Monicipahtt.* [2n<3 August, 1887.1 

Stamv Act I of 1879, sch. I. art. 52 —Tax-Receipt lor money paid as taxes— Micnicipalitv, 
receipt by, for house-tax exceeding twenty rupees—Receipt stamp necessary. 

A receipt by a muoicipality acknowledging payment of house-tax exeeediog 
cwenty rupees, requires a receipt stamp under sch, I, art. 52 of Act I of 1879, 

This was a reference by H, N. B. Erskine. Esq., Commissioner in 
bind, under s. 46 of the Indian Stamp Act I of 1879. 

The secretary of the Municipality of Karachi having given a receipt 
to a tax-payer for a sum of Rs, 56-11-0 paid bv him on account of house- 
tax, the question was raised whether under the [f09] Stamp Act I of 

Zu n ?, ® required a receipt stamp. The matter was laid before 

the Collector, and by him referred to the Commissioner, who referred the 
tollowing question to the High Court :_ 

Whether a receipt granted on behalf of a municipal body acknowledg¬ 
ing receipt of monies paid in satisfaction of municipal taxes, the amount 
paid being over rupees twenty, requires a receipt stamp. 

Tbe opiniou of the Commissioner was that it should not bear a 
receipt stamp. 

Rav Saheb V.N. Mondltk, for Governmenb.—The receipt is nob 
exempt from stamp duty. The municinaliby has done something for 
which lb IS remunerated, and the payment by the tax-paver is for a consi- 
deration It is not gratuitous or without consideration.” as contemplated 

R ' Uncovenanted 

Servt^^Bank (1). though under the old Stamp Act. applies here. 

ihere was no appearance for the other party. 

OPINION. 

in the question referred to us must be answered 

in the affirmative. The receipt sent up with the reference is one for the 
payment of rnoney the amount of which exceeds twenty rupees.” It is 
therefore, an instrument requiring a stamp under Act I of 1879 sch l’ 

art. 52. unless It comes under sch. ll, art. 15 (6), That article exempts from 

stamp duty a receipt for payment of money “without consideration.” 
ihe exemption was intended apparently to apply to receipts for “voluntary” 
payments, which in the ordinary legal acceptation of the term are payments 

payments made merely in consideration of 

natiual ove or affection or mere gifDs. The receipt in Question is one for 
payment ofhouseratadueto the municipality under the .^ot coustituMng 

or but one in satisfaction 

the naver from 1 bj the Act, and in order to relieve 

j ^ consequouce which would ensue in case of hi<j 

mitting default, and is, therefore, not one without “ consideration.” 


Civil Reference. No. 36 of 1886, 
(1) 1 C. 829. 
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[103] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


Hanmant Ramchandba, minor, by his Guardian {Original 
Plaintif), Appellant v. Bhimacharya {Original Defendant), 

Respondent.* [2Dd August, 1887.] 

Hindu law—Adoption during wife's pregna>icy—Posthumous son, rights of, in family 
property^Will limiting legal share of such son. 

The adoption of a sod by a childless Hindu is valid, although at the time of 
adoption his wife is pregnant. The possibility that a son may afterwards be 
boro to him, does Qot iovalidate the adoption» 

A poBlhumous foc takes the family property by right of survivorship, on the 
principle of relation back to the time of the father's death which applies in the 
analogous cafe of inheritance and partition, and the rights of such stand on 
the same footing as those of a son in e^se at the time of the father's death. A 
father, therefore, can no more interfere by his will with the right of a posthumous 
sou to bis share of the family property as 6xed by law, than with the 5 |gbfcot a 
SOD in esse at the time of bis death, An adopted son stands in the position of a 
natural eon subject to having his abate reduced to one-fourth in the event oi a 
natural SOD being subsequently born. 

R. died, leaving him surviving bis widow, who was then pregnant, and t e 
defendant whom be bad adopted a few days before bis death. By bis • 

directed tbat, in the event of a son being boro to him after bis Seabh, bis P 

should be divided equally between suoh son and the defendant, but o 
bis property was to go to the defendant. Shortly after R« s dea a so 
plaintiff) was boro. The present suit was brought by the guardian * 

till to recover tbe family property from the defendant. It 
the adoption of tbe defendant was invalid, having taken place 
nanoy of tbe plaintiff's mother, and that R*'swill, in so fares it w P J 
of the plaintiO's rights as a son, was also invalid. i.^^A\rsa 

Held, tbat tbe adoption of tbe defendant by R. was valid, notwithsta g 
tbat R.’s wife was pregnant at the time of the adoption. 

Held, also, that R.'s will was inoperative in so far as ‘‘JV^dant. as 

share to a moiety of the property. On the b»rth of the p ai ’ , plaintiff, 

the adopted son, became by Hindu law entitled only to one- , 
as the natural son. taking the other three-fourths. 

[P., 29 A. 310 = 27 A.W.N. 57 ; R.—19 B. 6S8.] 

This was aa appeal from a decision of Rav Bahadur G. V. Bbanapi 

First Class Subordinate Judge of Karwar. ^ ^ 

Ramchandra died in February. 1882 ’f 

widow, who w,s then pregnant, and l^E^^Sdra 

three or tour days before his death ^'S w.l l[t06] Eamehand^ 

directed that, in the event of a son being born o defendant, 

property should be divided equally between such son and 

but otherwise all his property was to ^ o present suit was 

“ 

jyvri e\( fhA nvoDcrfcv from tho doisnoanb. 

recover possessioo of tne piopei.i^i , . n 

T. f UnUralia) for tbe plaintiff tbat the defendant s 

£rodr7s^ife:“'the mother of the plaintiff, and tbat the will, so far 


• Appeal No. 108 of 1884. 
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as it purported to dispose of the property to the prejudice of the plaintiff’s 
right, was also invalid. 

The Subordinate Judge awarded the plaintiff half of the property as 
given by the will, aud dismissed the remainder of his claim. 

The plaintiff appealed to the High Court. 

Pandurang Balibhad'^a, for the appellant.—Eamcbnndra had no power 
to adopt during the pregnancy of bis wife—West and Btibler’s Hindu Law 
(3rd ed.), p. 905. Adoption is to be effected only when the possibility of 
having a son is extinct. The term “ children ” includes a child in the 
womb. The membership in a family commences with the conception : 
see West and Bvibler, p. 803 ; Jcttendroinohun Tagore v. Ganendromohun 
Tagore (1). Daring the pregnancy of the wife even partition is not to be 
effected : see Strange’s Hindu Law, 182 ; West and Biihler, p. 703. The 
lower Court was wrong in awarding half of the property to the plaintiff. 
A father cannot by his will limit the right of bis son in existence at the 
time of his death, and the same rule must apply to a posthumous son. 
The plaintiff is entitled, under the law, to three-fourths and the defendant 
to only one-fourth should the adoption of the defendant be held valid. 

Skamrav ,Vithal, for the respondent.—The document, under which 
the property has been given to the defen 3aat. is not a will, but it 
is an absolute gift, possession having completed it. Actual birth is 
necessary to constitute a son euiitling him to the [107] son’s rights. The 
word janma does not carry with it the idea of mere conception, but means 
actual birth: see West and Buhler. pp. 65 and 67. It is at birth that the 
son acquires rights to his father’s property— Yekeyamian v. Agniswarian (2J. 
The Hindu law does not prevent a person from '^.dopting during the 
pregnancy of his wife, and an adoption during the pregnancy has been 
held valid : sea Piagabhushanam v. SheshammagaruiZ). Tna defendant’s 
adoption, therefore, was valid, and the decree of the lower Court should 
be upheld. 


JUDGMENT. 


Sargent, C.J. This is a suit by the guardian of the posthumous 
son of one Ramchandra Sbesho to recover possession of the family pro¬ 
perty from the first defendant, Bbimacharya, who claimed to have been 
adopted by Rrmchaodra two days before his death, and to be entitled 
under his will, to share equally with the minor plaintiff. The Subordil 

nate Judge has found the adoption proved, and that its validity is unim¬ 
peachable. 


The factum of the adoption has not been disputed before us ; but it 
^ contended that it was invalid, owing bo the undisputed circumstance of 
Ramchandra’s wife being pregoant at the time it book place. The 
question raised by this contention was considered by the Madras High 
Oourb m^agabhuahanam v. Shes>havimagarii[.Z), and decided in favour of 
the validity of an adoption during the pregnancy of the wife. It is 
pointed out in that case that there is no authority in the Hindu law books 
lor holding bh it an adoobion is only permissible when the aiopbing party 
IS hopeless of having issue. In the Dabtaka Chandrika. s. 1, p 4 it is 

bsi" is IZ P- ■■ ““ having oo male 

issue IS a son to be adopted. 


(1) I.A. Sup. Vol. 47. 
(b; 3 M. 180 (181J . 


(2) 4 U.K.C.R. 307, 
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It may doubtless be contended that v^ben the wife is in a state of 
pregnaocy there may be a son in the womb at the moment of adoption; 
but the possibility that the child mufero may be a female, would, if the 
power to adopt were to be deemed suspended by the mere fact of 
pregnancy, always imperil, and in some cases seriously so, the acquisition 
of those spiritual benehts which the rite of adoption is supposed to supply 
in default of a legitimate [108] son. A man in bad health or on his 
deathbed, as in the present case, might not live till the child was born; 
and yet, if the rule be as contended for by the appellant, the suspension 
must i-pso facto take place in all cases during pregnancy : for we entirely 
agree with tlio Madras High Court that it would be impossible to make 
tbe validity of an adoption dependent on knowledge or ignorance of the 
fact of pregnancy. 


The rights of a child in the womb are doubtless much regarded by the 
law, as in the case of inheritance and partition ; but, as pointed out by 
tbe Madras Court, if the doctrine of suspension of the power of adoption 
during pregnancy “ be carried to its legitimate conclusions, and the 
validity of the exercise of the power be made to depend on an event 
which may not be known, it follows that an element of uncertainty is 
introduced into an act regarded as highly religious.” In Steel’s Hindu 
Customs it is said that tbe duty to adopt does not arise until tbe birth of 
a son becomes very improbable, by which, we think, must be meant, 
having regard to the religious importance attaching to the act 
when there is considerable risk of the adopter dying sonless, which is 
certainly the case when a man is on bis deathbed although his wife may 
be actually pregnant at the time. We think, therefore, that the Sub¬ 
ordinate Judge was right in holding that the defendant’s adoption was 
a valid one. 

, Independently of the question as to the effect of Eamchandra’s will, 
tbe defendant would, by general Hindu law, have been entitled to only 
one-fourth of his adoptive father’s estate on the birth of tbe minor plaint¬ 
iff. By that will the estate was divided equally between tbe two sons, 
and it is contended for the defendant that Ramohandra was competent to 
make this provision by will, becauso there was no natural son in actual 
existence at the time of his death. It is doubtless true that it is by actua 
birth tbe son acquires, according to tbe Mitakshara law, a right of co- 
proprietorship with the father in tbe aoctslral property. But a post u* 
mous son has certain rights by tbe Hindu law which it is necessary o 
consider. A child, who is in its mother’s womb at the time of its father s 
death, is, for the purposes of inheritance, deemed to be in me ; and, as 
regards partition, a child, il begotten [109] at the time, is, as 
by Sir Barnes Po.oook in KaiUdas Dasv. Kr.shan 

noint of law, in enistenoe at tho time of the partition, and entitled to share 
with the other sons or brothers. This distinction between a son “ 
at the time of partition and one who is subsequently 'ij 

only entitled to his father s self-acquired property “‘I ^ "‘"r* uh!" 

clearly pointed out by Sir T. Strange's Hindu Law, 

rwi ^ ^ T s, Thfl form6r says: Whon piegnancy lo 

t eithM the partition should wait, or.a share be set apart, 

STe the eveLT^’^ were then neither manifest, nor appre- 

h ^ H in such case should a son who was at the time in the ^vomb be 
born after, ho should obtain his share from his brothers ^ contr^o^. 

(1) 2 B.L.R. 103, F. B. R. 
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while a subsequently begotten one shall have recourse only to the remain- 1887 
ing property of the father.” So far, therefore, a posthumous son has equal Aua. 2. 
rights with a son actually born. —^ 

But the present case raises the more difficult question, and which, Appbl* 
as far as we can discover, is cleur of autihoriby, as to whe&her bis right by LATE 

survivorship is identical with that of a son in esse when in conflict with a CiviIj 

testamentary provision by his father. Mr. Mayne in his Hindu Law lays_' 

It down as well established by the decisions of all the High Courts that *2 B. 105 = 
the right of devise is co-extensive with that of alienation, except when 13 Ind. Jar, 
m an undivided family the right of devise conflicts with the law of survi- 27*. 
vorship. in which case the former gives way.” The judgments of this 
Court in NaroUam Jugjman v. Narsandas Harikisandas (1) and Vasudev- 
bnat v. Venkatcsk Sanbkay (2) support this view. The question, therefore, 
arises whether the right of the posthumous son by survivorship stands on 
the same footing with regard to the father’s testamentary power. It is to 
be remarked that this is a distinct question from the father’s power of 
alienation during his life as against a son who was only begotten at 
me time, which is the case in Musst. Gowra Ckowdhrain v. Ohummun 
Chowdhry (3) referred to by the Subordinate Judge. The right of the 
posthumous son by survivorship, on the principle [HO] of relation 
back to the time of the father’s death, which obtains in the ana¬ 
logous cases of inheritance and partitiou. would stand on the same 
footing as that of the sou in esse at the time of the father’s death, and a 
due regard to the harmony of tde law under analogous circumstances 
justifies, we think, the conclusion that a father can no more interfere by 
his will with the right of a posthumous son to his share in his family 
property as fixed by iavv, than in the case of a son in esse at the time of his 
death, and if this be so between the posthumous and other natural born 
sons, it must also obtain between the posthumous son and an adopted son 
who stands in the position of a natural son, subject bo having his share 
reduced to one-fourth in the event ot a natural son being subsequently 
born. We have, tberelore, come to the conclusion that in the present case 

xCamchandra’s will was inoperative so far as it reduced the plaintifi’s 
share to a moiety. 

.u 4 . vary the decree of the Court below, and direct 

that the plaintifi do recover three-fourths of Ramohandra’s property. As 
to the bonds forming part or the property, tho decree must be varied by 
directing that a receiver be appointed to get in what is duo upon the 
bonds, the proceeds to bo divided as above. The decree is further varied 
by directing that the costs of defendants 2 and 3 bo paid out of the estate 
, . ®. ‘^‘vision between the plaintifi and the first defendant. The 
plaintilT to have half bis costs of this appeal. 



(1) a B.H.C.R. A.c.J. 6. 


(2) 10 B.H.C.R, lay. 
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OEIGINAL CIVIL. 

Before Mr. Justice Farran. 


Nanabhai Ganpatrav Dhairtavan (Plainti^ v. Janardhan 
Vasudev and RamabaI {Defendants).* [I26h June, 1886j. 


Hindu lav) — Marriaoe — Quatdiamkvp — Cuftody—Right of fathe%' to give his daughter 
in marriage—Conduct 0 / laihe^ JorJeiting such rtghtSuil by a faOier to restrain 
his wife from giving their daughter in marriage without his conssnh 

The plaiotifi and Ramabai, the deoood defeDdant, were husband and wife be* 
longing to the Prabbu caste.and lived together in tiie house o( the first defendaut^ 
who was Ramabai's lather, until the year 1880. In 1877 a daughter Sonabai 
bad [111] been born to them. In 1880 the plaintifi was couvicted of theft, 
and sentenced to two years’ imprisonment. At the end of bis term of imprison* 
ment he did not return to live with bis father*)u-law, but went to reside in bis 
own father’s house, where in 1884 he requested his wife Ramabai to join him 
with their daughter Sooabai. Ramabai refused, and ebe and Sonabai oonti* 
nued to live in the bouse of the first defendant, her father. The plaintiff then 
married a second wife. In November, 1885, Sonabai having attained nine years 
of age*-aD age at which it is customary for Prabhus to seek husbands for their 
daughters—demanded his daughter Sooabai from the defendants, who, how¬ 
ever, refused to deliver the girl to the plaintiff. In May, 1886, the plaintifi 
filed this suit against the defendants, complaining that they were about to 
have hie daughter Sonabai married to net cousin without his (tbo plaintffi’s) 
consent. He prayed that he might be declared entitled to the cnatody of his 
daughter, and for an injuactioo against her marriage without his consent. 
On filing this suit he obtained a rule nisi for an injunction against the 
defendants. 

Htld that, pending the hearing of this suit, ho was entitled to the injuno* 
tioQ asked lor. 


CR., 36 M. 728-nind.Ca8.570=*2lM.L.J. 600 = 10 M.L.T. 67=(1911) 2 U.W.N. 

285.] 

The plaintiff was the husband of the second defendant, who was the 
daughter of the first defendant, and he sued to recover possession of his 
(the plaintiff’s) daughter Sooabai, and to restrain the defendants from 
having her married without his assent. 

The plaint stated that the plaintiff and the defendiots belonged to the 
Prabhu oast® of Hindus in Bombay, and the plaintiff had married the 
ssecond defendant in or about tbe year 1869. The only issue of that 
marriage had been a daughter, named Sonabai, who was born in Novem¬ 
ber, 1677, and was, therefore, at the date of this suit about nine years 

'"Prior to the year 1880 the plaintiff had been living with his wife and 
her father in the house belonging to the latter, but in that year be ceased 
toresidethere, and went to live elsewhere. His wife (the second defend¬ 
ant), subseguently refused to live with him, and m consequence he 
married a second wife in June, 1884, and since that time resided with her 

in his father’s house. 

In December. 1885. the plaintiff through bis solicitors addressed a 
latter to the defendants, calling upon them to hand o^er to the plain i 
his daughter Sonabai, and stating that he proposed to gi^ her away m 
marriage during tbe then approaching marriage season. The defendants 

declined to give up the child. 


• Suit No. 210 of 1886. 
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The plaintiff complained that the defendants had been endeavouring 
to contract a marnage for his daughter Sonabai [112] without his 
consent, and that having failed to obtain a husband for her, thev now 
(as he was informed) proposed to give her in marriage to a son of the 

deceased sister of Ramabai (the second defendant), one Anandrav 
Dadaji, Without the consent of the plaintiff, and that the said marriage 
was to be ce ebrated very soon. The plaintiff stated that he was not 
willing that the proposed marriage should taka place : and be alleged that 

Prabhu community, and 
that the decants had no right to give his daughter in marriage to any 

further submitted that he alone was 
entitled to have the custody and guardianship of his daughter, and that 

he was willing to receive the second dofendant into his house and to live 

He prayed that it might be declared that he, as father and natin-al 

St“be resTiT' her ™stody, and that the defendants 

rfsent her to any person without his 

The plaintiff filed this suit on the 13th Mav. 188G and nn 

oaie^whvthe l" ’“td "'k “'‘‘“8 on the defendants to show 

A restrained from solemnizing the niarria«e of 

plaintm^'asLt^w'o 

1880^L!l'hL"'®'^'“'’-‘! States that the plaintiff in the year 

1880 had been convicted of theft, and had been sentenced to imprisonment 

plaintiff foi the purpose of getting his daughter io marriage- and that fhiv 
?hey further°s°et forth^htrttm wS'^et^^^a “'’d‘ffl It' 

wotfd^t ™aV,rK pTvi'm] r; °[r “ 

£'H£SrS“ F?“- ™ r 

-trusted whh the ™\tod; '”d g'uatdi^anshttl 

The rule now came on for hearing. 

discrS'‘in™"antiL‘or withholdf g o«se.-The Court has a 

which the Court ou;hr not to^^f F ‘“'“““urn. This is a case io 

for years supporLd his r/e Ramlh'li “Ot 

they have lived with the fi^f defendant ThJ% ^onabB.!. and 

support them, and is not in » r, plaintiff has no means to 

IS not m a position to negotiate a proper 
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marriage for Sonabai. The defendants are aotiog solely for the best 
interests of Sonabai. The plaintiff’s only object in this suit is to thwart 
them. The father’s assent is not essential to the validity of bis daughter’s 
marriage—Mayne’s Hindu Law, paras. 80, 81. If the plaintiff is not 

entitled to the custody of his child, he should not get this injunction— 

Simpson on Infants, p. 136 ci Sfio. : Ex parte Warner (1). As to the 
marriage proposed by the defendants, the plaintiff states no tangible objec¬ 
tion to ic. In exercising its discretion, the Court will have regard to tbe 
interests of the girl—Specific Relief Act I of 1877, s. 52 ; Kerr on Injunc¬ 
tions (2od ed.). pp. 3. 5. As to tbe propriety of the proposed marriage, see 

Mandlik’s Hindu Law, pp. 409, 425, 440. 

Starling, for the plaintiff, conira.—There is clearly a doubt as to tbe 
propriety of the proposed marriage, and the Court will, therefore, grant the 
injunction. Theplaintiff has a legal right togive his daughter in marriage. A 
good reason must be given before he is deprived of chis right. His poverty 
is no reason ; [114] nor is the fact that he was some years ago convicted 
of an offence'. There has been no desertion and no abandonment. 


JUDGMENT. 

14t/i June. Farran, J.—Tbe parties to this suit are Hindus of the 
Prabhu caste, and tbe object of the plaint, as stated in its prayer, is to 
obtain a declaration (1) that the plaintiff, as the father and natural 
guardian of his daughter Sonabai, is solely entitled bo her custody, and to 
keep her under his immediate care and protection ; (2) that the defendants, 
or either of them, are or is nob entitled to give the said Sonabai in mar¬ 
riage to Anandrav Dadaji, or any other person, without the assent of the 
plaintiff: and an order that the defendants, or either of them, may be 
decreed to deliver up the custody of the said Sonabai bo the plaintiff, ine 
plaint also prayed that the defendants might be restrained by 
from solemnizing the intended marriage of the said Sonabai with t 0 
said Anandrav Didaji, or with any other person, without the plamtitt s 

assent. 

The facts are practically admitted, and are these : 

In the Christian vear 1869 the plaintiff was married to the defend¬ 
ant Ramabai. who is the daughter of the defendant Janardhan Vasudev. 
After their marriage the plaintiff and the defendant Ramabai lived 
together-sometimes in the plaintiff’s father’s house and sometimes m 
that of the defendant Janardhan Vasudev In the year the 

defendant Ramabai gave birth to a da^ugbber Sonabai. who s^^^^ 
subject of Che present application. Ramabai and the 
living in the house of Ramabai’s father, and they continued to reside 

there together until the year 1880. 

In that yoai- the plaintiff and h.s brother were ^ 

defendant Janardhan Vasudev of the the.t of certain 

bv the Presidency Magistrate, Mr. Nana Moroji, convicted 

The Dlaintiff was sentenced to two years 'XrdM not return 

the expiration of hisjer^ojirnpr..^^ 

parJued''to do so ; and apparently for soma time he did W34 

own father's house, but he av— 

theirTughfer Sonabai. The house of the plaintiffs father was th^ 


(1) 4 Brown Ch. Oas. 101. 
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jt 18 now, a very small one, and there were several inmates living therein. 
The plaintiff was in very poor oiroumstaaoes—almost, if not altogether, 
dependent on bis father, and Ramabai preferred the ample accommodation 
and luxurious mode of life afforded to her in her father’s house, to taking 
up her abode wich the plaintiff’s father in his small and crowded house 
and there sharing the poverty and disgrace of tbs plaintiff. The plaintiff 
then married a seoonl wife. It is not alleged that the plaintiff ever 
treated his wife Ramabai. or their daughter, with unkindness. He 
appears to have been attached to them both. lo November, 1885 
bonabai entered upon the ninth year of her age—an age at which it is 
customary for Prabhus to seek husbands for their daughters, and in 
Deceinber of that year the plaiobiff through his solicitors addressed the 
following letter bo bis wife Ramabai and her father:— 

^Jadam,—Under instructions received from our client 
Mr. JNanabhai Ganpabrav Dhairyavan. the son in-law of you Janardhan 
Vasudev]!, and the husband of you. Ramabai, we have to call upon vou 

and each of you to send and deliver over the safe custody of the body of 
his (our client’s) daughter Sonabai, now of the age of eight years, to his 
bouse at Parol. No. 36, next to the western gate of the Government 
aouse, wibhm four days from the service hereof on you Our client 
proposes to give his said daughter away in marriage during the approach- 
mg marriage season. In default ^f compliance with the above requisition 
therefore our client will be compelled to proceed further in the matter, as 
06 may be advised, at your costs/’ 


The defendants by their letter of the 3rd December declined bo accede 
to that request Tbe plaintiff in his affidavit of the 126h June, paragraph 
7, says that at this time he had secured a husband for Sonabai in the 
person of one Morashvar. and refers to the affidavit of Narayan Vasudev 
Kirbikar m support of bis statement ; but I think that, though there may 

thT abouUhe matter, uo actual negotiations upon 

r This particular alliance is not referred 

read^^ rIL/?® December which I have just 

read. Beyond the writing of that letter the plaintiff took no stena to 

enforce the return of Sonabai to him until the present proceedings 

The plaint was accepted on the 13th of Mav last in vacatinn «nd 

he same day I granted a rule nisi and an 

the defendants from solemnizing the intended marriage between Sonabaf 
and one Anandrav Dadaji, or any other parson, without the plaintiff’s 

r/followsT- 


onfl on the 18th instant I received a letter froi 

one Babaji Cashmath, the husband of the first daughter of the sa 

Vasudevii. asking me bo see him on suWecb 
the intended marriage of my daughter Sonabai. ' 

the eaid Ba'bai’i'’ Ga.hinrJr" 1“ “PC 

to“ be gta” !;“ -id dtg\tr Solabaf “ 

be eolamai.ad o"rh?f3tb tTnr ' 

against 3uoh a thing being done without pravTousrv hrv'ng® obt 

=UrrsX,?tal^‘it^^te^t-r'l trartb^^dTe^n^da” 

instant. ^ aefcermined to have it solemnized on the 13fc 
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“ 4. I furbber say that, if the defendants above named are not res¬ 
trained by an interim injunction, they will get my said daughter Sonabai 
married, and I will be permanently deprived of my right as her natural 
father and guardian.” 

Cause was shown by the defendants against that rule on tbe 
12th instant by Mr. Macpherson on behalf of the defendants ; while 
Mr. Starling, for the plaintiff, urged that it should be continued until the 
hearing. The question I have to determine is, whether that injunction 
should now be dissolved, or whether it should be made absolute until the 
suit comes on for iinal decision. 

I have given tbe matter anxious consideration, because its decision, 
even at this stage, is fraught with important consequences to the 
parties and to the girl Sonabai. On behalf of [117] the plaintiff it is 
said that, if I dissolve the injunction, the defendants will, without bis 
consent, atjonce marry his daughter to her cousin AnandravPadaji, and that 
he will be for ever deprived of his right, as a father, to marry his daughter 
Sonabai to a husband of his own choice, and that Sonabai will be for ever 
united to a husband of whom be, tbe plaintiff, does not approve. The 
discharge of the rule will, therefore, operate as a decision of the suit, and 
the plaintiff will be deprived of bis right to appeal, a marriage performed 
under such circumstances being final —Bcii Rulycitv. Jeyckuud Ztwxd (l)« 


On behalf of the defendants it is urged that Sonabai is now in the 
ninth year of her age, and that a suitable husband has been found for her: 
that, having regard to the star under the influence of which she was born, 
if she is not married in the present Hindu month of Jyeshta, she cannot 
be married during the next two years, by reason of the absence of an 
auspicious day : that before that she may attain puberty ; and that her 
not being married before that event will entail disgrace upon herself and 
her family. It is also said that her grandfather is old. and may not live 
until the girl attains her eleventh year, and that, in fact, having regard to 
the circumstances of the plaintiff, tbe difficulty of finding a husband in 
the Prabhu caste, and the chance of the girl’s attaining puberty before her 
eleventh vear, if Sonabai is not at once married, she may never be mar¬ 
ried at all It is also said that, if I make the rule absolute, an appeal 
from it cannot be heard before tbe expiry of the present marriage season 

which will end in the current month of J*' "0*= ^ 

considerations put forward on the part of. the defendants. I should at 
once after having heard the arguments of counsel, having regard to the 

impossibility of the marriage tie, once made, being severed, have made 

the rule absLte. Feeling their weight decj^gioa until I 

had given the matter the fullest consideration I could give to it at this 

stage of the case. f altogether the marriage of Sonabai with 

Anandrav Dadaji to be solemnized, it is urged [Il8] by the plaintiff 
That they cousins, being respectively tbe daugb er and son of two 

to the J ^ I ought to be guided ; (see the authori- 


(1) Bellasais’ Rep., (1840—48) 43. 
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of its occurrence in their community. The fact of its being so very unusual 
should have weight given to it in considering the plaintiff’s objection bo 
the marriage; bub I do not think that it alone is sufficient to justify me, 
under the circumstances I have referred to, in making the rule absolute. 

Causa was shown against fcba rula in tha following tnannor :—sl6 was 
^mitted by Mr. Maopherson, and indeed could uot be denied, that by 
Hindu law the father is the proper person to give his daughter in marriage, 
and that under ordinary circumstances the conduct of tbe defendants in 
disposing of Sonabai in marriage without her father’s consent would be 
indefensible ; but it was said that the plaintiff was a convicted felon, and 
was in poor circumstances, and was unable bo provide a proper house for 
his wife Ramabai and her daughter, and bis means were nob such as to 
enable him to get his daughter married. It was difficult in all cases, it 
was said, bo hnd suitable husbands for girls in the Prabbu community, 

scarcity of eligible boys; but it was impossible for tbe 
plaintiff to do so, owing to his antecedents and bis inability to gloss them 
over by bestowing a sufficient dowry upon Sonabai. It was argued that 
the plaintiff had thus forfeited his right as a Hindu father, or, at any race, 
that the Court should not assist him in asserting his right to the injury of 
Sonabai. Tbe Court should stay its hand. ” The work of Mr. Simpson 
on Infants (p. I3G et scq) was referred to. as showing that under special 
circumstances the Court of Chancery in England actuallv went so far as 
^®strain a father from exerting his parental right to the custody 

LI 19J and care of his children bo the deteriment of the latter, and the 

Ex parte Warner il) was especially relied on Mr. Maopherson 

contended that, if tha plaintiff was not entitled to the custody and care of 

Sonabai, as these authorities showed that he was not, those who bad her 

under their care, namely, her mother and maternal grandfather, had the 

right to dispose of her in marriage, and a marriage effected by them would 

be a valid marriage, citing for the latter proposition Bai RuUjat v. Jeychund 
Keioxd (2). 

c! ^ consider whether the father or the mother 

of bonabai was tbe person entitled to her custody, I should have to look 
more closely mbo tbe authorities referred to by Mr. Simpson than I have 
been able to do since the argument of the rule. At present I incline to 
think that a single offence by the father, such as an ofience of theft 
unconnected with the domestic relations, would not justify tbe Court in 

assuming that his house was nob the proper homo for his children, even 
tnougb bbat home should not be as spacious and well apnointed as tbe 
house of the mother’s father, in which the mother resides, ' Bub I do nob 

think that question need now ba decided: as ii appears to me that it is 

not a necessary consequence, that because a father who has been once 
eonviobeJ of theft cannot offer to his wife and child a home in which the 

Oourt would compel them bo reside, therefore the father is not to have a 

t ^ husband for bis daughter, or is to be held to have 

tiis right to give his daughter in marriage to the husband of his choice. 
Q„ proposition does not seem to mo to involve the other I am 

passage in the judgment of the Court in 

th ‘'-Court of 6rst instance are cocoeraod tl" 

o guardianship was deemed to be the main issue, the pleader of tbe 


(1) 4 Bo. Ch. C. 101 
(3) 7 W.R.C.R. 321 (323). 


(2) Bellasais’ Rep. (1810—48), 43, 
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parties apparently considering that whoever was legally entitled to the 
guardianship of the minor was also entitled to give her away in marriage. 
The Deputy Commissioner himself was, however, aware that, [120] 
the real issue was as to the right to give the girl in marriage ; and we 
cannot admit that the person who has the right of guardianship of a female 
minor is necessarily the person who has the right of disposing of her in 
marriage. It appears to me rather that, while in certain cases the two rights 
will be found to go together, in other cases they will be found to be severed, 
and to vest in different persons. We are led to this conclusion by the fact 
that, whereas the mother is unquestionably entitled to be guardian failing 
the father, she does not stand next to the father as regards the right of 
giving her daughter in marriage; because it is laid down in the Mitakshara 
that, in the first instance, the father is to perform the initiatory ceremony 
such as the marriage of his daughter : in default of him the grandfather; 
on failure of the grandfather, the brother; the uncle and his son (next in 
order) ; and that on failure of all the persons above enumerated, the 
mother has the right of disposing of her in marriage." 

The plaintiff has not deserted his wife or his daughter. He has 
offered them a house, ani entreated them to join him in it. It is true 
that it is small and poor, and that the plaintiff only shares it jointly with 
bis father and brother. I, by no means, blame the defendant Bamabai 
for refusing to share that bouse with the plaintiff. The conduct of the 
plaintiff has been such as to debar him of the right to blame her. I 
sympathise with the defendants in their desire to find a husband and a 
home for Sonabai; but, in the absence of authority, I am unable, on a 
rule of this kind, to bold that the plaintiff has forfeited bis parental right 
to give his daughter in marriage, or that the defendants are justified in 
marrying her without her father’s consent, and against his wish. That 
important question must be determined when the case comes to a bearing. 

The next question which arises for consideration is, whether assuming 
that, as an abstract proposition, it is not shown that the plaintiff has 
forfeited his parental right, his conduct and delay are not such as to justify 
the Court in refusing to grant him a temporary injunction, under s. 493 
of the Code of Civil Procedure (Act XIV of 1882), and leaving him to 
assert bis right [121] at fche hearing ? Though I may entertain doubts 
as to whether the plaintiff in filing this suit is not influenced by a feeling 
other than a desire for what he considers to be for his daughter’s welfare, 
I do not consider that it is proved that such is the case. His father 
Ganpatrav Pandurang has offered to provide a husband for Sonabai, and 
that father’s right to give Sonabai in marriage is clearly superior to that 
of the defendants : see the case already referred to [Maharanee Bam Bunsee 
V. Maharanee Soobh Kumvari [1)). The marriage of So^bai with her 
mother’s sister’s son is of such a'character according to the Hindu Shastras, 
and is of so unusual a nature even in the Prabhu caste, as may well 
it (though not unlawful) unpleasiog to the plaintiff. Tbe plaintiff may feel 
that the proposed marriage of Sonabai into the family of her materna 
grandfather may. in effect, sever the bonds of connection between f,nd 
bis daughter by reason of the animosity which exists between the plamtiff 


fhA I must disregara sympai^tiy iuuwiuiuea -- 

L saW I have “aTsaration in the mettar. Tbe plaintiff’s delay bee been 


(1) 7 W.R. C.R. 321. 
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nrged upon me ae a reason for its exercise. If it were established to my 
satisfaction that there had been delay on the part of the plaintiff, and that 
the defendants’ or even Sonabai’s interests had suffered therefrom, I 
should gladly exercise it, but I cannot say that there has been any undue 
delay. The defendants do not appear to have kept the plaintiff informed 
as to their negotiations for Sonabai’s marriage, and it was apparently not 
until after his conversation with Babaji Cashinath that the plaintiff 
knew that the marriage between Sonabai and her cousin was about to 
take place. That was on the llth May. Before that the plaintiff had 
not led the defendants to believe that he would consent to any marriage 
they might agree upon, nor do 1 think that the defendants could reason¬ 
ably have drawn that conclusion from the plaintiff’s not following up bis 
letter of the 2nd December by active proceedings in Court. Lastly, it is 
not made out to [122] my satisfaction that there is any well-grounded 
reason to fear that, if Sonabai be not married during the present marriage 
season, she may be condemned to a life of perpetual celibacy. 

The affidavits of Anand Gangadhar Josbi, Pandurang Bbaskar Joshi, 
and Vishnu Mahadev Thosar on the subject are extremely guarded, and 
are sufficiently met by the affidavit of the plaintiff and of others not 
replied to. I make the rule absolute until the hearing. Tne costs will be 
costs in the cause. ■ 
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Rule absolute. 

Attorneys for the plaintiff: Messrs Balkrishna ani Dikshit. 
Attorneys for the defendants : Messrs Winter and Burder. 
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ORIGINAL CIVIL. 
Before Mr. Justice Farran. 


Nanabhai Ganpatrav Dhairyavan and anotber, {Plainti^s) v. 
Achratbai and others {Defendants).* [22nd July, 1886.J 

Eindu Law—Ancestral property—Burden of proof where property alleged to bo ancestral 
—Propirty derived by a son from, his m ither lohere tt originally formed part of his 
father's estate. 

Where a Hiadu by will leavds property t-j another which is afterwards alleged 
to bo aocjstral by meoibece of the testator's family, the burden of proving it to 
ha ancestral rests on the plaintifi-:. Tajce h nj presaenption of HioJu law as to 
its character. 

Paaduraag Mtokoji, a Hindu, diei in 1831, having by his will bequeathed all 
his estate to his wife Parvati and his three minor sons, Vithoba, Goviud, and 
Gsnpatrav, and directed as follows: — " In the event of my wife's demise 
previous to my sons attaining their full age of twenty-one years, to entitle them 
to claim their respective shares of whatever mty be left after marrying, &c,, then 
I direct my surviving executors will secure my property and divide '’the whole 
among such sons, or the survivors of them. Subsequently to the testator’s death 
his widow Parvati managed bis estate, and probtte of his will was granted to her 
alone in January, 1832. In 1836 she bought the V. property for Rs. 2,801. 

j °° evidence to show out of what funds this property was bought, but 
the deed of sale stated that it was assigned to “ Parvati,widow and administratrix 
T* 1 Q/iK Mankoji, her heirs, executors,administrators, and assigns.” 

in iS45 the eldest son Vithoba separated from the family, and gave a release to 
019 mother Parvati, In 1854 she purchased the P. property for Rs. 8,452. the 

• Suit No. 138 of 1834. 
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conveyanoe being to [129] Parvati, her heirs, executors* admicistratorsi and* 
assigns,^' In this deed, also* she was described as the widow and administratrix, 
of Pandurang Alankoji deceased/* In the same year* viz.^ 1854* the second son 
Goviod separatedi and gave Parvati a release The third son Ganpatrav (the 
third defendant) continued to live with his mother Parvati until 1871, in which 
year she died intestate. Ganpatrav then entered into possession of all the property 
which she had or managed in her lifetime* including the V. and P. properties, 
In 1879 he mortgaged these properties to the first two defendants for Bs. 12,500. 
His SODS (the plaintiffs) now alleged those properties to be ancestral, and complain* 
ed that he and the mortgagees were acting in collusion ; that he had charged 
the properties unuecessarily ; and that he and the mortgagees were about^to sell 
them at an undervalue for the purpose of defeating their (the plaintiffs') cigbtSi 
They, therefore* filed this suit,and prayed <2 that the claims ofthemort* 

gagees, after being ascertained, might be paid off. The defendants denied that the 
properties in question were ancestral property in the hands of Ganpatrav (the 
third defendant) or that the plaintiffs, as his sons, had any interest therein. 

Held, that the interest which the third defendant Ganpatrav derived from his 
mother Parvati in the mortgaged premises was ancestral property in respect of 
which the plaintiffs had no present right of interference. 

The Court ordered that on payment of the mortgage*debt the properties should 
be recoDveyed to the third defendant, and, in the event of their bemg sold, that 
the whole of the surplus proceeds should be paid to him* 

The original property was to be regarded, as in 1831, theself^acguired property 
of Pandurang Maakoji, and as having passed under his will. In the absence 
of any evidence with regard to it* there was no presumption as to its character; 
and tbe plaintiffs, who alleged it to be ancestral, were bound to prove that fact. 

On Pandurang Manko)i’$ death, his sons, Vitboba, Govind, and Gaopat (third 
defendant) took whatever they became entitled to, under their father's will, as 
their self*acquired property* but in co-parcenery according to Hindu law, and 
not as joint tenants according to English law. As to Parvati, she took, under 
tbe will, an equal interest with her sons in the testator’s estate, liable to be 
defeated in tbe event of her death before tbe sons attained tbe age of tweoty*one 
years, when they might claim their shares. On the sons claiming their shares, 
one share would bo left with Parvati, aud that share, subject to her incapacity 
as a Hindu widow to deal with immoveable property given her by her husband, 
would then become hers absolutely. 

Vithoba and Goviod having separated, Parvati and Ganpatrav (third defend* 
ant), continued to treat themselves as a joint family, and when Parvati died m 
1871, her share in the joint property lapsed for the beoefio of Ganpatrav. 
share, whether be took it by inheritance or by survivorship, having originally 
formed part of his father's estate, became ancestral in bis bands. 


[F.. 13 B. 534 (645); 22 A.W.N. 20: R.. 29 A. -244 (P. C,); 13 B. 
38 = 17 C.W.N. 280 = 18 Ind* Cas. 626 ; I3C.P.LR. 115;] 
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The plaintiffs were the sons of the third defendant, Ganpatrav 
Pandurang. who had mortgaged certain properties to tbe first second 
defendants. The plaintiffs in this suit sought to restrain [124J the fam 
and secoud defendants, (the mortgagees), from selling or completing the 
sale of these properties ; and prayed that the said defendants 
ordered to render a true account of the mortgage executed to them by tde 

third defendant. 


The two properties in question were situated, the one at Vithalvadi, 

and the other at Parel. in Bombay: and they were mortgaged by the 

third defendant to the first and second defendants on the 2nd June, 
for the sum of Rs. 12.500. with interest thereon at tbe rate of 12 per 
cent, per annum. The plaintiffs alleged that the two properties were 
ancestral, and were worth Rs. 45.000 : and that their father Ganpatrav. 
(the third defendant), was, at the time of the mortgage. ^ 
only of a sum of about Rs. 6,000, in order to satisfy a decree which had 
been passed against him; and they submitted that their fathar had 
BO right under the Hindu law, to charge the properties with a larger sum 
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than was necessary. They further complained that since the data of the 
said mortgage their father, (the third defendant), had improperly and 
unnecessarily obtained further loans from the first two defendants, 
with whom he was acting in collusion, and had charged these further 
loans on the said two properties, so that the amount now due to the first 
two defendants amounted nearly to Bs. 22,000; and that this was done 
for the purpose of defeating the plaintiffs’ future rights in their ancestral 
property. 

The plaintiffs further alleged that the first two defendants bad been 
advertising the sale of the two properties, and, in collusion with the third 
defendant, had attempted to effect a collusive sale at an undervalue ; that 
the Vithalvadi property, which was worth Rs. 30,000, had actually been 
sold for Bs. 17,500, and had been bought in by the first and second 
defendants in the name of another person. 

The plaintiffs, therefore, prayed that the defeodants might be restrained 
from selling or completing the sale of either property until the hearing of 
this suit; that the sale of the Vithalvadi property might be declared null 
and void, and that the said property might be sold by the Court, and the 
claim of the first and second defendants, after being ascertained, might be 
paid off'. 

[123] The fourth and fifth defeodants were first cousins of the 
plaintiffs, being sons of Goviod Pandurang, a deceased brother of Ganpatrav 
Pandurang, the third defendant. Govind bad in his lifetime claimed to 
be interested in the mortgaged properties, and the plaintiffs, therefore, 
made bis sons parties to this suit, and as against them prayed for a decla¬ 
ration that they had no interest in the properties in question. 

As above stated, the plaintiffs alleged that the mortgaged properties 
were ancestral properties. The following is a genealogical table of the 
plaintiffs’ family:— 


Pandurang Mankoji 


Yitboba Govind Ganpatrav, 

_ I third defendant 


Gajanand, Moteehvar, | | 

fourth defendant. fifth defendant. Nanabbai. Baiji, 

first plainlifi. second plaintifi. 

Pandurang Mankoji, the grandfather of the plaintiffs and the father of 
the third defendant, died in 1831, possessed of considerable moveable and 
immoveable property; but whether this property was ancestral or self- 
acquired in his hands, there was no evidence to show. He was divided 
from his brothers, of whom he had three. At his death he left three sons, 
vis., Vithoba, Govind, and the third defendant Ganpatrav ; and by his will, 
dated the 18th August. 1831, he appointed two of his brothers and his 
wife Parvati his executors, and bequeathed his property as follows :— 

1 give and bequeath unto my beloved wire and three minor sous, 
Vithoba, Goviod, and Ganpatrav, all my estate and property whatever, 
besides the pension which might be allowed them from VVarden’s Official 
Fund, to which I have been a subscriber for twenty-eight years. In the 
event of my wife’s demise previous to my sons attaining their full age of 
twenty-one years, to entitle them to claim their respective shares of 


1886 

July 22. 

Original 

Civil. 

12 B. 122, 


B VI—72 


569 



12 Bom. 126 


INDIAN DECISIONS, NEW SEEIBS 


[761. 


1886 

July 22 

Original 

Civil. 

12 B. 122. 


whatever may be left after marrying, &3., then I direct my surviving execu* 
outers will secure my property, and divide the whole among such sons 
or the survivors of them.” 

[126j Sobaequently to her husband’s death, Parvati managed the 
estate. Probate of his will was granted to her alone on the 4th June, 
1832. On the 9th January, 1836, she bought the Vithalvadi property for 
Rs. 2,801. The deed of sale stated that this property was conveyed to 
Parvati, widow and administratrix of the late Pandurang Mankoji, her 
heirs, executors, administrators, and assigns but there was no evidence 
to show out of what funds this property was bought. 

In 1845 the eldest son Vithoba separated from the family, and gave a 
release to Parvati, his mother. 

In 1854 Parvati purchased the Parel property for Rs. 8,452, the 
conveyance being to “ Parvati, her heirs, executors, administrators, and 
assigns.” In this dead, also, she was described as the widow and 
administratrix of Pandurang Mankoji, deceased.” 

In the same year, 1854, the second son Govind separated and gave 
Parvati a release. In 1871 Parvati die! intestate ; and Ganpatrav, (the 
third defendant), who had until then continued to reside with her, entered 
into possession of all the property which she had or managed in her 
lifetime, including the two properties in question in this suit. 

Prior to her death, viz., in 1862, Parvati had mortgaged, by way of 
equitable mortgage, both these properties to one Pestonji Dinsba, whose 
assignee, Adarji Dadabhai, brought a suit upon the mortgage, and in 
August, 1877, obtained a decree (1). In order to pay off this decree, 
Ganpatrav mortgaged the two properties in question to the first two 
defendants for Rs. 12,500 on the 2nd June, 1879, as stated in the plaint. 

Maepherson and B. Tyabji, for the plaintiffs. 

Starling and for defendants Kos. 1 and 2. 

Lang and Vicaji, for defendant No. 3. 

Defendants Nos. 4 and 5 appeared in person. 

For the plaintiffs it was contended that the mortgaged property was 
ancestral—Mayne on Hindu Law, pp. 248, 249; Muttayan Chettiar v. 
Sangili Vira Pandia Chinnatanibiar (2); Nund Coomar Lall v. Bazeeood- 
deen (3) : West and Buhler, p. 714. 

[127] For the defendants it was contended that Pandurang Mankoji 
having made a will, the presumption was that his property was self- 
acquired ; and that, after his death, Parvati and Ganpatrav held it jointly. 
Counsel referred to Mayne’s Hindu Law, s. 250 ; West and Buhler, 
p. 331, note (E). 


JUDGMENT. 

bth August, 1886. Farran, J.—By an indenture of mortgage bear¬ 
ing date the 2Qd June, 1879, the third defendant Ganpatrav Pandurang 
mortgaged two properties—one at Vithalvadi and the other at Parel to 
the firs^b and second defendants, to secure repayment of the sum of 
Rs. 12,500, with interest thereon at the rate of 12 per cent, per annum. 
The first and second defendants, Acbrabhai and Narrandas Nathubai. made 
some abortive attemnt to sell the mortgaged properties, and ultimately 
bought them in the name of Parshotam Narottam. the sixth defendant. 

Tne plaintiffs, Nanabbai Ganpatrav and Balji Ganpatrav, the sons 
of the third defendant Ganpatrav Pandurang, have filed the present 

(2) y I. A. 123 (142, 143). (3) 10 B.L.B. 183 (192). 
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Buit, praying, in effeof;, that ifc may be declared that the mortgaged 
premises are ancestral in the hands of their father Ganpatrav Pandu- 
rang, and that the plaintiffs are equally interested with him therein; 
and further, (alleging that Ganpatrav Pandurang is colluding with the 
mortgagees, and that the properties are in danger of being sold at an 
undervalue), that the mortgaged premises may be sold under tbe>directioa 
of the Court, and that the first and second defendants, the mortgagees, 
may be naid what is justly due to them, and that the balance may be 
dealt with, having regard to the rights of the plaintiffs and of the third 
defendant inter se. 

The defendants Nos. 4 and 5, Gajanand Govind and Moreshvar 
Govini, are minors. They are added as defendants to the suit, because 
their father Govind Pandurang in his lifetime clainaed to be interested 
in the morcgaged premises; and the nlainbiffs seek a declaration that 
bis minor sous are not interested therein. As to the latter portion of 
the relief sought by the plaint, I consider that it cannot be given in this 
suit, and the defendants GajanaDd and Moreshvar will be dismissed 
therefrom without prejudice to their rights (if any) against the property 
in the possession of the third defendant and of the plaintiffs. 

[128] Save as to the misjoinder of the minor defendants, no ohjes* 
tion is taken to the frame of the suit ;an3 it has been agreed between the 
parties that, whatever may be the rights of the plaintiffs and of the third 
defendant inter se, the mortgaged properties, in the event of their not 
being redeemed, shall be sold by the Court, and the amount justly due to 
the mortgagees paid thereout; the balance beiog dealt with according to 
the rights of the plaintiffs and of the third defendant respectively therein. 

The only issues, accordicgly, which need be dealt with in the suit 
are the second, fourth, and fifth, which are— 

(2) Whether the property comprised in the said mortgage is or was 
ancestral property in the hands of the third defeudant. 

(4) What sum is due at foot of the said mortgage. 

(o) Wuether toe plaintiffs are entitled to any an 1 what relief in this 
suit. No evidence has as yet been given on the fourth issue. It has been 
reserved until after the decision on the second. 

The only facts proved relating to the second issue are these. Paodu- 
rang M-inkoji, the father of the defendant Gvnpatrav, was divided from 
his brothers, Camba, Venkoba, and Bhaskar Mankoji. Of these. Bhaskav 
when he died left no property. Camoa, who was au orderly in the Chief 
Engineer’s office on pay of Rs. 20 or Rs. 2.5 per month, left one small 
house. Venkobi. died possessed of property of some value. 

Pandurang Mankoji died in or about the Ciiris'-ian year 1831, pos¬ 
sessed of two oarts and a piece of vacant land in Bombay, besides move¬ 
able property of considerable valuo. He left a will, bearing date the 18th 
of August, 1831, whereby he appointed his brothers Venkoba and Camba 
and his wife Parvati his executors and executrix respectively ; and deviseil 
and bequeathed his property in the following words :— 

I give and bequeath unto my beloved wife and three minor sons, 
Vibhoba, Govind, and Ginpatrav, all my estate and property whatever, 
besides the reasion, which might be allowed them from W.irden's Official 
iund, to which I have been a subscriber for twenty-eight years. In the 
event of my wife’s demise uravious to my sons attaining their full age 
of twenty-one years, to [129] entitle them to claim their respactive 
shares of whatever maybe left after marrying, Ac., then I direct my 
surviving executors will secure my property, and divide the whole among 
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the survivors of them.-* He also made provision for his 

_ ,Y- her three sods survived the testator, and probate 

Original his will was granted to Parvati alone on the 4th June 1832 (Bs. A). 

±}eyond what may be inferred from the above statement of facts, 
there is nothing to show whether the property, of which Pdndurang 
Mankoji died possessed, was ancestral or self-acquired in his hands, 
parvati and her sons for some years lived together as members of a joint 
f of January, 1836. in consideration of the sum 

? 7 -iu ‘i Ananta Eaghoba conveyed, by deed of that date, the 

Vithalvadi property to Parvati. “ widow and administratrix of the late 
Pandurang Mankoji. her heirs, executors, administrators, and assigns.” 
There is no evidence to show from what source the consideration money 
for that property was paid (Ex. No. 1). 

In 1845 Vithoba, Pandurang, having at that time received his share of 
his father’s estate in cash or moveable property, separated from his 
mother and brothers, and executed a release. The (act of such separation 
is proved by the proceedings and deeres in suit No. 9 of 1874. in which 
Vithoba Pandurang was the plaintiff and Govind and Ganpatrav Pandurang 
were the defendants (Bxs. B, C, D and E). The release was not produced 
in that suit, and is not now forthcoming. It was in favour of Parvati 
(sea Ex. G.) 


On the 24th August,^ 1854.Ramchaodra and Likshman Dajiba bargain¬ 
ed and sold to Parvati, her heirs, executors, administrators and assigns,” 
the Paral property above referred to, and csrbain other properties with 
which this suit is not concerned (Ex. No. 2). The consideration for the 
purchase was tho sum of Rs. 8,452 paid in different sums by Parvati to her 
vendors. Parvati, in the portion of the deed in which the parties to it are 
described, is mentioned as being “ the widow and administratrix of 
Pandurang Mankoji, deceased.” 

[I30j In 1854—the exact date is not in evidence—Govind Pandu¬ 
rang received his share in his father’s estate, and separated from his 
mother and brother Ganpatrav, and passed a release to Parvati. This 
appears from an affidavit made by him in the suit No. 9 of 1874, pub in 
as Ex. C, and his written statement in suit No. 392 of 1874 (Ex. G). 
Down to the date of his separation, Govind and his mother and brother 
Ganpatrav had lived together as members of a joint Hindu family, and 
when he separated, Ganpatrav and bis mother continued to do so. The 
release which Govind executed is not in evidence. 


In 18G2, Parvati gave an equitable mortgage over the Visbalvadi and 
parel properties to one Pestonji Dinsha. She died in 1871, intestate. 
Down to the time of her deatii she seems to have managed the joint 
property, or at least it was managed in her name. Tbe defendant 
Ganpatrav says that after be began to earn his livelihood as a clerk in the 
Telegraph Department be paid bis earnings, Rs. 100 per mensem, to 
Parvati. When she died. Ganpatrav continued in possession of all the 
property she had possessed or managed in her lifetime. 

On the 15th August, 1874. Adarji Dadabhai, as assignee of the 
equitable mortgage created by Parvati in 1862, filed a suit, (No. 392 of 
1874), against Vithoba, Govind. and Ganpatrav Pandurang for the purpose 
of establishing the mortgage, and praying for a sale of the propertiy. He 
succeeded in establishing his claim to the extent of Rs. 6,000 for principal 
and interest (1). Costs of suit were also awarded to him (Exs. H and Dr 


(1) See 3 B. 312. 
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It was for the purpose of satisfying the decree of the appellate Court in 
suit No. 392 of 1874 (inter alia) that the defendant Ganpatrav Pandurang 
executed the mortgage of the 2nd June, 1879, (Ex. J), in favour of the first 
and second defendants which 1 have mentioned. 

As the mortgaged premises were purchased by Parvati as executrix 
of Pandurang’s estate and during her management of it, they must, in 
accordance with the ordinary presumption, be treated as forming a portion 
of that estate, and treated as if they had been purchased by Pandurang 
himself, notwithstanding the [131] limitation to the heirs, executors, 
administrators, and assigns of Parvatibai. 

The first question which arises is, whether the property, which came 
into the possession of Parvati upon the death of Pandurang Minkoji, is to 
be treated, for the purpose of this suit, as having been the ancestral, or 
the self-acquired property of the latter. Actual proof upon this point there 
is none. If, in order that the plaiotitTs should succeed in their suit it be 
necessary that the property left by Pandurang Mankoji should be held to 
have been his ancestral property, it lies upon the plaintiffs to prove, in some 
way or other, that it was ancestral in bis hands. There is no presumption 
in Hindu law upon tbe point which they can invoke in their favour. There 
is no presumption one way or tbe other. It is just as likely that Pandu- 
rang Mankoji acquired the property which he died possessed of, as that 
Mankoji or Mankoji’s father acquired it. There are faint indications, on 
the other hand, that the property was self-acquired by Pandurang, arising 
from the facts, that one of his brothers, Bbaskar, left no property at all, 
and that Pandurang made a will of his property, which was recognized as 
a valid will, and acted upon, as such by all his sons, which he could not 
have done elTectually had his property not been self-acquired. These in¬ 
dications have, however, little, if any, probative force. Tbe plaintifi’s none 
the less have to make out their case upon this, as upon every other point; 
and, if they fail to do so, and this point is essential to their success, their 
suit must fail. I adopt to a considerable extent the views expressed in 
Mayne 3 Hindu Law, s. 263. The mortgaged property must, therefore, be 
treated in this suit as the self-acquired property of Pandurang Mankoji, 
and as having passed under his will, since the plaintiffs have failed to 
prove tbe contrary. 

Tbe above proposition being established, it was not contended, by 
counsel for the plaintiffs, that the decision of tbe appellate Court lately 
given in the case of Jugmohandas Mangaldas v.Sir Mangaldas Nathubhaiil) 
would not be applicable to the present case. From that decision it 
follows, I think necessarily, that Vithoba, Govind, and Ganpatrav Pandu¬ 
rang took whatever they [l32] became entitled to under their father’s 
will, as their self-acquired property, but in co-parcenery according to 
Hindu law, and not as joint tenants according to English law. It is more 
difficult to determine what interest Parvati took in the property. It is 
open to argument, upon the authorities, that she took not more than an 
interest to endure during her life—^Mahomed Shtt7)isool v. Sheivukram (2). 

The more correct construction, however. I hold to be that the will 
pvei^arvati an equal interest with her sons in the testator’s estate, liable 
to be defeated in the event of her death before the sons attained the aea of 
^enty-one years, when they were bo be entitled to claim their shares. 
Un the sons claiming their shares, one share would be left with Parvati, 

(1) 10 B. 528. 
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and that share, subject to her incapacity, as a Hindu widow, to deal with 
immoveable property given her by her husband, would then become hers 
aosolutely. 

She did not, however, at that period remove her share from the 
common stock, nor did she ever attempt to separate her interest in the 
property from that of her sons. She managed for them, and was treated 
as the head of the family. It would perhaps be incorrect to spsak of her 
as co-parcener with her sons, as their father would have been had he 
lived ; bub yet the family after his death acted exactly as if Pandurans had 
survived in Parvati. If Parvati had died before the separation of Vithoba, 
I cannot but think that her interest would have been treated as having 
lapsed for the benefit of the co-parceners, just in the same way as if one of 
the brothers, had died childless. Vithoba took his share, and separated. 
The joint family continued upon the same basis. So, too. when Govind 
divided, Parvati and Ganpatrav continued to treat themselves as cons¬ 
tituting a joint family. When Parvati died in 1871, her share in the 
joint property lapsed, I think, for the benefit of Ganpatrav. It does not 
seem, however, material bo determine whether Ganpatrav book Parvati’s 
share by survivorship or inheritance, as. if that share is ancestral in his 
hands in the event of his taking it by inheritance, it seems to me that it 
must be equally so in the event of his [133] taking it by survivorship. 
In the case of the father this is clearly so. A father and son possessed of 
no ancestral estate by their joint exertions acquire some property. The 
son’s share in that property is self-acquired in his hAuds—Chaturbhooj v- 
Vharamsi (l). The father dies, and his self-acquired share devolves on 
bis son by survivorship. It cannot be but that the son takes that accre¬ 
tion to his share as ancestral. If just before his death the father had 
separated, and the son upon the father’s death bad taken bis share, such 
share would be ancestral in the hands of the son. A fortiori must it be 
ancestral if the father dies joint with bis son. Mr. Mayne discusses 
this question as between brothers at s. 250 of his work practically the 
converse of this case. 


The question, therefore, must bo considered whether property which 
a son derives from his mother is ancestral in bis hands when such pro¬ 
perty originally formed part of the father’s estate. In the case of Vwwd 
Coomar hall v. Bazeeooddeen (2), the Court adopted the following passage 
in West and Buhler, p. 323 (2nded.). as correctly expressing the law as 
to ancestral property :—“ On the other hand, property inherited by a 
father from females, brothers, or collaterals, or directly from a great-great 
grand-father, appears to be subject to the same rules as if self-acquired. 
Ancestral property, in fact, may be said to be co-extensive with the 
objects of the apratibcindhadaya, or unobstructed inheritance. The 
case before the Court related to property inherited, nob from a mother, 
but from a collateral relation. In Muitayan Chetti v. Sangih Vvra (3) the 
question arose as to the nature of a father’s interest in a zamtndari which, 
having been inherited by his mother from her father, devolved upon her 
death upon him. The Court came to the conclusion that property inherited 

through the mother is ancestral, and nob self-acquired’ In the beginning 

of the judgment they say (at p. 375): " It” (such property) may nob be 
ancestral in the sense in which property inherited by the father from the 
paternal grandfather is liable to partition under the Mibaksbara Law at the 
instance of the son, but it is not self-acquired property, on that ground, for 


(1) 9 B. 445(446). 


(2) 10 B.L.B. 183. 
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purposes other than [134] those of parbitioa.” In that case it was sought 
after the death of the zamindar to establish a charge given by him over the 
zamindari as against the defendant, his son, and the right of the zamindar 
to alien the zamindart beyond his own lifetime was the point which the 
Court had to decide. The Court decided against the right. Toe case went 
on appeal to the Privy Council, and was reversed on the ground that the 
debt, to secure which the charge was created, was not illegal or immoral, 
and that the decision in Girdharee LaU's Case (1) applied to it. As to the 
nature of the property, their Lordships said : "Ic was contended, on behalf 
of the plaintiff, hrsb, that the zaynindati having descended bo the defendant's 
father from his maternal grandfather, was his self-acquired property, or, 
at any rate, that he was not, as regards his son, under the same restrictions 
as to the alienation or hypothecation of the property as he would have 
been if it bad descended to him from his father or paternal grandfather; 
secondly, that the whole zamindari or at least the interest which the 
defendant took therein by heritage, was liable as assets by descent in the 
hands of the defendant, as the heir of bis father, for the payment of bis 
father’s debts. Their Lordships are of opinion that the appellant is entitled 
to succeed upon the second ground, and they, therefore, think it unneces¬ 
sary to express any opinion upon the drst. lodesd, as the case has been 
argued before them on one side only, and the same question may hereafter be 
raised in some other case, they consider it right to abstain from exoressing 
any opinion upon it, except that they concur with the High Court in bold¬ 
ing that the property was not the self-acquired property of the defendant’s 
father— Muttayan Chettiar v.Sangili Vira Pandia Chinnaiamhiar (2).” 

Observing upon that case Mr. Mayne, after citing 3 Dig., 61, West 
and Buhler, p. 323, approved in Nund Coomar Lall v. Razeeooddeen (3), 
says (see Mayns’s Hindu law, (3rd ed.) p. 240. note): “The High Court of 
Madras has held that property which descended to a mao from his 
maternal grandfather was ancestral property, which he could not alienate 
to the detriment [13S] of his son. None of the above authorities were 
referred to; the decision was reversed by the Privy Council on another 
point. When the case arises again, it will be material to remember that 
property only becomes joint property by reason of being ancestral property 
when the ancestor, from whom it was derived, was a paternal ancestor. See 
Mit. i. I. secs. 3, 5. 21, 24. 27. 33; i 5 secs. 2, 3. 5. 9-11.” Messrs. West 
and Bubler’s comment on the case is as follows :—"In a recent case the 
Privy Council have said that a zamindari inherited through a mother was 
not self-acquired property, bub they 6Xpresse<i no opinion whether it was 
subject bo the same restrictions on alienation or hypothecation as if it had 
descended to the zamindar from his father or grandfather. It may 
be concluded, therefore, that the more extensive construction of 
pitrarjit ' or ‘ ancestral ’ will prevail, though probably without the con¬ 
sequence of giving to the son equal power with the father over such ancestral 
property, which is nob in the stricter sense ‘patrimonial’ by “agnatic 
descent’”—West and Bubler’s Hindu Law, pp. 714 and 715 (3rd ed.). 
The learned authors of the work do not, however, adopt the distinction of 
the Madras Court as set out in the passage I have last cited from their 
judgment, which they regard as fanciful, and conclude their comment 
tous: The rules for partition of inherited property point to male lineal 

inheritance, leaving property owned in any other right to be distributed as 
self-acquired, or according to the special rules applicable on account of the 

(2) 9I.&. 128 (143). 
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character of the property as sacred or secular, or as affected or not with 
the support of public duties,’ ” p. 715. 

I think I shall be acting most in accordance with the principles 
of Hindu law and with the weight of authority in holding that, in the 
present case, the interest which the defendant Ganpatrav Pandurang 
derived from his mother Parvati in the properties in question is an¬ 
cestral property in respect of which the plaintiffs have no present right of 
interference; and I shall, therefore, decree that the whole of the surplus 
proceeds of the mortgaged premises (if any), in the event of their being 
sold, be paid to the defendant Ganpatrav Paudurang. In bis hands they will 
remain of the same character as were the mortgaged premises themselves. 
[136] The agreement between the parties relieves me from the necessity 
of determining whether the plaintiffs have such an interest in the pro¬ 
perty as would technically have entitled them to maintain a properly 
constituted suit for their redemption. 

The minutes of the decree will be as follows :— 

Dismiss the suit as against the defendants Ganpatrav Govind and 
Moreshvar Govind, without costs. Order that, upon payment by the 
defendant Ganpatrav Pandurang or the plaintiffs of the amount of the 
moneys which shall be found to be due to the first and second defendants 
at foot of their rooitgage of the 2nd of June. 1879, with interest as there¬ 
in provided, and their taxed costs of this suit within six months from the 
time when such amount shall be ascertained, the first and second defend¬ 
ants do reconvey the mortgaged premises to the defendant Ganpatrav 
Pandurang ; but, in the event of such payment being made in whole or in 
part by the plaintiffs, subject to a charge in their favour for the amount 
which they shall so have paid. 

Ih default of such payment within the time given, let the mortgaged 
premises be ?old. And out of the net proceeds of such sale let the first 
and second defendants be paid the aforesaid amount with interest and 
costs, and let the balance (if any^ after paving thereout, firstly, the taxed 
costs of the defendant Ganpatrav Pandurang and, secondly, of the plain¬ 
tiffs, be paid to the defendant Ganpatrav Pandurang. No other order as 
to costs. 

Attorneys for the plaintiffs :—Messrs. Balkrishna and Dikshit. 

Attorneys for the defendants Mr. Mansukhlal M. Munshi ; Messrs. 
Tyabji and Dayabhai, and Messrs. Nanu a-nd Bormasji. 


12 B. 137 = 12 lod. Jur. 311. 

[137] OEIGINAL CIVIL. 

Before Mr. Justice Farran. 

De Souza and another (Plaintiffs) v. Vaz and another 

{Defendants).*' [2l8fc July, 1897J 

Will--Co»slructkn—Vesling~Period of distrib'xtion—Qift ofdundends. 

S a Portuguese inhabitaot of Bombay, by bis will dated 19th March. 1866, 
devised all his estate, real and personal, to his executors m trus t to realise the 
same, and invest the proceeds thereof in the public funds, and direotd as follows 
“ (1) The dividends arising therefrom shall be applied, at the discretion of Jo? 
executors, towards the maintenance and education of my child ren until each ot 

• Suit No. 114 of 1987. 
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my sons 4tt<«in the nge of tweaty-one years, when his or their sh'tre shall be paid 
UD(o him or (hem. 

“ (:2) 1 desire, further, chat whatever may be rdmaioing of the mooeya collected 
by my exioatora after all my eoos shall have aitaioed the age of tweoty oae 
years aud after my daugh'.ers shall have beeu married, shall be disoributed, after 
deducting Rs. 2,000 as dowry given to two daughters in equal parts between 
my SODS and daughters that may be surviving at the time.” 

“(5) In case any of my children shall happen to die under twenty-one years, 
then 1 give and bequeath the sh are or shares of him, her, or them, so dying, unto 
the survivors or survivor of them.” 

Held, that the gilt to the sons, contained in the first clause, was a gift of his 
share of the dividends to each son on bis abCaioing twenty-one years of age, and 
that by such gift his share of the corpus became vested iu each son when be 
attained that age. 

Held, further, that the provisions of the third clause, which related to the distri¬ 
bution, did not divest the shares so vested. Olear words must be used to divest 
an estate once vested. 

Held,', also, that only such of the daughters as were surviving at the period of 
distribution, specified in the second clause of the will, were entitled to a share In 
the estate. 

This suib was filed in March, 18S6, by the two surviving sons of one 
Louis Maria de Souza, a Portuguesd iuhabibant of Bombay, who died in 
1865. The plainfcitfs prayed to have their father’s will construed by the 
Court, and that tbe shaves and interests of the parties entitled under the 
said will might be ascertainel and declared, I'cc., &e. 

The plaint set forth the following facts: —The said Louis MarU da 
Souza died in i 860 , leaving a will, dated 6 ch April, 1865, £l38] of which 
the defendant Joao Feleciano Vaz and one Dr. Mathias Antonio Misquita 
were appointed executors. Probate of the will was granted on tbe 19th 
March, 1866. One of the said executors, viz., Dr. Misquita, died on the 
25th September, 1875. He also left a will, dated tbe 24th September, 
1875, of which the said Joao Feleciano Vaz and one Jeronimo Misquita 
(since deceased) were the executors. This will was duly proved on the 
13th March, 1876. At the time of this suit tbe defandant Joao Feleciano 
Vaz was tbe sole surviving executor of both the said wills. 

Toe first-mentioned testator, Louis Marta de Souza, left him surviving 
three sons, viz., Louis Gabriel, who died on the 27th June, 1876, and the 
two olaintiffs, viz., Peter Francis de Souza and Pascoal Philip de Souza, 
and two daughters, viz., the defendant RDsa, wife of the defendant Louis 
A. Miranda, and Joana, who died on bbeGoh November 1877, tbe wife of 
Manuel F. Zuzuarbe. 

The will of the testator was as follows :— 

'* I give, devise, and bequeath unto mv executors, liereinafter named, 
all mv estate and effects, real and personal, that I mav die possessed of, 
or entitled to, in possession or expectancy, upon trust, to. as soon as con¬ 
veniently can be, after my decease, collect, get in, and receive such parts 
thereof as shall consist of money or securities for money due on bonds 
bills, notes, or otber securities, and to invest the same in one or other of 
tbe public funds, and the dividends arising therefrom shall be anplied, at 
the discretion of my executors, towards tne maintenance and education 
of my children eacfe 0 /mij sons attain the age of tiventy-one years 
when his or their share shall be paid unto him or them. I desire that of 
the moneys belonging to me my executors shail give awav to my daugh¬ 
ters each a sum of Rs. 1,000 as dowry on their being settled in marriage, 

and shall spend wnat may ba necessary for wearing aoparel and other ex¬ 
penses of marriage. 
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2. I desire, further, that whatever may be remaining of the 
moneys collected by my executors, after all my sons shall have [139] 
attained the age of twenty-one years and after my daughters shall have 
been married, shall be distributed, after deducting Es. 2,000 as dowry 
given to two daughters, in equal parts between my sons and daughters 
that may be surviving at the time. 

“ 3. I give, devise, and bequeath my dwelling-house No. 25, all my 
household furniture, linen, wearing apparel, books, plate, ohinaware, and 
whatever may be found therein at the time of my decease, unto my sons, 
to be shared by them in equal parts, on all my sons attaining the age of 
twenty-one years. In the meantime the said house, furniture, &c., shall 
be held in trust by mv executors. My executors may, should they deem 
fit, rent, for the benefit of ray children, a part of my house. 

‘4. I desire that my estate in the district of Kalyan, in Salsette, 
enumerated in the schedule appended to this my will, should be sold by 
my executors and converted into money, which amount shall be added to 
the amount to be invested in public funds for the benefit of my sons 
and daughters as aforesaid. My daughters shall have no share in my 
dwelling-house or the furniture, &o.. therein. I direct that all my just 
debts, funeral and testamentary expenses be duly paid and satisfied by 
my executors. And I do hereby nominate, constitute, and aonoint Mr. 
J. F. Vaz and Dr. M. A. Misquita my executors of this my will. And I 
do hereby declare that my said executors and the survivor of them and the 
executors and administrators of such survivor shall and may at all times 
reimburse and indemnify themselves and himself respectively for all such 
costs, damages, charges, and expenses as they or either of them may be 
put to, or sustain in and about the execution of the trusts of this my will. 

“ 5. In case any of my children shall happen to die under twenty-one 
years, then I give and bequeath the share or shares of him, her, or 
them, so dying, unto the survivors or survivor of them. 

“ 6. And I hereby revoking all my former or other wills by me at 
any time made, I, the said Louis Maria de Souza, do this, which I declare 
to be my last will and testament. As witness mv band this 6th day 
of April. 1865.*' 

[140] Pascoal Philip de Souza, (the second plaintiff), was the 
youngest son of the testator, and be attained the age of twenty-one in the 
month of August, 1883. 

Both the executors of the testator’s will after obtaining probate 
managed the estate down to the year 1875, when one of them, viz.. Dr. 
Misquita, died. Subsequently to that time the defendant Vaz remained 
in sole management of the estate. 

The first plaintiff, (Peter Francis de Souza), became insolvent after 
this suit had been filed, and his estate vested in the Official Assignee, who 
was thereupon made a party defendant. At the date of the hearing, 
Pascoal Philip de Souza was the sole plaintiff on the record. ^ 

The following clauses of the plaint set forth the plaintiff s contention 

with regard to the construction of the will:— 

“Tue plaintiff submits that, according to the true construction of 
the first and second clauses of the will of the said Louis Maria de 
Souza the income only and not the corvus of the funds and in¬ 
vestments mentioned in the first clause is thereby dealt with, and the 
cornus of such funds and investments, after deduction thereout of the 
dowries of the daughters of the testator, is dealt with by the second 
clause, so that, in the events which have happened, the corpus of tbe 
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said funds and iavestimenfca is now divisible between the plaintiff and 
Peter Francis de Souza, the insolvent, and their sister, the defendant 
Bosa Miranda, in equal shares. 

‘7. The plaintiff submits that, according to the true construction 
of the third clause of the said will of the said Louis Maria, da Souzi, the 
plaintiff and Pater Francis de Souza, the insolvent, are, in the events which 
have happened, entitled, in equal shares, to the house therein mentioned 
and all that it contained at the time of the said testator's dsceass. which 
included not only furniture, but a considerable quantity of valuable 
jewellery. 

8. The plaintiff submits that, acconling to the true construction 
of the said will of the said Liuis Maria de Souza, no sham in the corpm 
of the funds and investments, mentioned in the 6rst [141] and second 
clauses of the said will, and no share of the bouse and contents thereof, 
mentioned in the third clause of the said will, ever vested in the 
said testator’s eldest son, the said Liuis Gabriel de Souza, deceased, 
and the said testator’s daughter. Joana, Zuzuarte. deceased, or either 
of them, inasmuch as thev both died before the said te-^tator's youngest 
son the plaintiff Pascoal Philip de Souza attained the age of twenty-one 
years.” 

The plaintiffs also complained that the oxecnbors had mismanaged the 
estate. lo particular they charged that in the year 1866 they paid to the 
testator’s eldest son, Louis Gabriel (since deceased), a sum of Rs. 2,486-3 
out of the estate on account of and in anticipation of his then contingent 
share. The plaintiffs contended that the defendant Vazand the estate of 
the deceased executor Misquita should be held liable to make good this sum 
and all sums improperly paid out of the estate. The plaint prayed that 
the will might be construed, and for accounts, «fec. 

The defendant Vaz filed a written statement, in which as to the 
eoDstructiion of the will he submitted to the judgment of the Court. He 
denied all mismangemenb of the estate; and as to the payment of 
Rs. 2,486-3 to Louis Gabriel de Souza, he submitted that the payment 
was a proper one ; that it was made by the executors bona fide, and in 
the belief that the said Louis was entitled to it. 

Maepherson, (Acting Advocate-General), and Robertion appeared for 
the plaintiffs. 

Lang and Russell, for the first defendant. 

Jardine and Ghicty, for the fifth defendant. 

The following authorities wore cited :—In re Hunters Trusts (1), 
Williams on Executors (8tb ed.), p, 1230; In re Duke-, Hannah v. Duke 
(2); In re Bunn ; Isaacson v. Webster (3); Scolneu v. Lomer (4); Theobald 
on Wills (3rd ed.), p. 390; Ford v. Rawlins (.6): Sansbury v. Read (6) ; 
Vorley v. Richardson (7). 
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[142] T^th July, 1887. Farran, J. This was a suit filed for the 
purpose of having certain clauses in the will of Louis Maria De Souza 
construed, and the shares of the beneficiaries under the will paid to them, 
ihe plaint also sought to have the accounts of the executors under the 
will taken. The plaintiff now on the record, in view of saving expense, 


(Hr- (2) L.R. 16 Oh. D.7. 11-2, 

(4) L. R. 29 Ch. Div. 635. 

(6) 12 Ves. 75. 
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does not any longer desire tbe taking of the accounts; and, with one escep- 
tioD. has abandoned his objection to the items in those accounts of which 
he complained. Tbe only matters I have, therefore, to deal with, are the 
construction of tbe will, and the ascertainment whether a payment of 
Bs.2,486-3 to Louis Gabriel, a son of tbe testator, ought to be made good to 
the estate by the surviving executor J. F. Vaz in his own person and as 
the surviving executor of his deceased co-executor M. A. Misquita. 

The will to be construed is as follows :—(His lordship read the will 
as above set forth.) 

The testator died in 1865, leaving him surviving three sons. Louia 
Gabriel, Peter Francis, and Pascoal, and two daughters, Rosa Miranda and 
tT oana. 

The defendant, Joao Feleciano Vaz, and Mathias Antonio Misquita 
(now dead) proved the will ou the 19th March, 1866. 

The executors about this time made payments to Louis Gabriel out of 
tbe corpus of the funds in their bands, which aggravated the above men¬ 
tioned sum of Rs. 2.486-3. L'»uia Gabriel died on the 27th June, 1876. 
The defendant Rosa Antonio de Souza is bis executrix. 

Joana married Manuel Francis Zuzuarte. She died about three years 
after her marriage in 1877 or 1879, leaving a daughter, who died in child¬ 
hood, and her hucband surviving her. Tbe husband has been made a party 
defendant to the suit. 

Rosa Miranda married Louis Antonio. She and her husband are alive 
and are defendants in this suit. 

Peter Francis, originally a plaintiff, has become insolvent, and tbe 
Official Assignee has been made a party defendant to represent his interest. 

The plaintiff Pascoal, the youngest son, attained the age of twenty- 
one years on or about the 8th August 1883. 


[l43] I have first to determine what is tbe correct grammatical 
construction of the will, and then, having determined that, to ascertain 
what are tbe legal rights of the beneficiaries under it. 

The will (1) directs tbe executors to collect the moneys of the testator, 
and to invest the moneys so collected in the funds. It then (2) provides 
for the maintenance of the testator’s children out of the dividends upon 
the invested moneys, which are to be applied at the discretion of the 
executors towards the maintenance and education of the children until 
each son attains the age of twecty-one years, when his share of the 
dividends is to be paid to him. It then (3) provides for Rs. 1,000 being 
given as dowry out of the moneys of the testator to each of his daughters 
and for their marriage expenses being paid. These may be i^nsidered as 

provisions for intermediate expenditure out of the funds. Then (4) the 

Hfteond clause provides for the ultimate distribution of the residue, the bulk 
of the collected mocoys, by directing that, after the testator s daughters 
shall be married and after all bis sons shall have attained the age of 
fcwentv-one years, it shall be distributed between the sons and daughters 
of the testator that may be surviving at the time. This construction of 
the first and second clauses of tbe will, which is that for which counsel 
for tbe plaintiff contend, is a fair grammatical construction in which the 

several provisions as to tbe testator’s moneys follow one another in just 

Ind logical order. The only objections to it are esoteric objections, based 
iinon the probable intentions of the testator, which, resting, as they must 
do upon speculation, are nob a safe guide by which to interpret his langu 


age. 
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The alternative construction is to read the dependent sentence in the 
^rst clause “ until each of my sons attain the age of twenty'One 
years, when his or their share shall be paid to him or them,” which 
follows the provision for the naaintenance and education of the children, 
as applying to the corpus of the fund, as though the words " of the funds ” 
followed the word ‘ share”, and to construe the directions for distribution 
coobaiued in the second clause as applicable only to the economies out of 
the dividends, or the accumulations of them, which the executors 
[144] might be able to effect or make. This construction would exclude 
the daughters from all share in the bulk of the moneys, and give them a 
share only in the economies out of, or accumulations of, the dividends. It 
is not an ungrammatical, but it is a strained or forced construction, and 
is open to the following objections :— 

(1) It places the direction for the ultimate disposition of the funds 
out of its proper place amongst the provisions for the intermediate charges 
upon it. 

(2) It involves the testator’s entertaining the idea that there would 
be economies out of, or accumulations of, the dividends, which he has not 
directed, and, judging from the words he has used, does not seem to 
have contemplated. His direction is that ” the dividends” shall be applied 
in maintaining and educating the children at tlie discretion of the executors, 
and not such portion of the dividends as the executors' shall think fit. 

(3) It gives a different meaning to the words “moneys collected” in 
the second clause to that which they bear in the first clause. To these 
must be added the consideration that the testator in bis will evidently 
contemplates that bis daughters would be sharers in the collected moneys; 
for, when directing in the fourth clause the proceeds of his Kalyan estate 
to be added to such moneys for the benefit of bis sons and daughters, he 
adds: “ My daughters shall have no share in my dwelling-house, ifeo.,” 
which forms the subject of a specific devise to the sons ; and in the fifth 
clause ho refers to a ciaughcer’s share going over to the survivors in case 
of her death under twemv one. I accept, for these reasons, the plaintiff’s 
reading of the first and second clauses of the will. 

The question whether the son and daughter, who died before the 
period of distribution, having in td«ir lifetime attained the age of twenty- 
one years are, through their reoresentatives. entitled to share in che distri¬ 
bution : or, in other words, whether the sons and daughters on attaining 
twenty-one took a vested interest in their shares of the collected moneys, 
remains to be considered. The case of their having d’ed under twenty- 
one is governed by the fifth clause, which makes provision for that [145] 
event. Tho answer to this question depends upon authority. As the will 
in question was made before the 1st January, 18GG, the Succession Act 
does not apply to it. 

Before referring to the authorities I remark that the fifth clause 
affords a key to the intention of the testator. It provides that, if a son 
or a daughter should die under the age of twenty-one years, his or her 
share,— i.e., the share given to him or her by the will.—shall pass to the 
survivors ; plainly thereby implying that such share is not to pass to the 

survivors if the son or daughter, to whom it is given, should die after 
attaining the age of twenty-one years. At the date of the will, twenty- 
one was the age of majority for natives of the testator’s class. 

The rules of law deducible from the authorities, which have to be 
4^0QSi(Jdred in cooDeobioD wibh bhis will, appear to be these ;_ 
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When there is a clear gift to an individual, an additional direction 
to pay when the legatee attains a given age, ■will not postpone the vesting, 
the gift being considered debitum in presenti, solvendum in future " —Theo¬ 
bald on Wills, p. 384, (3rded.). 

The same rule applies where there is gift to a class, and the distribu¬ 
tion is postponed for the convenience of the estate or of division till all the 
members of the class attain a certain age, or till the youngest attaint 
twenty-one— Parker v. Sowerby (1); Ghafiers v. Abeil (2) cited in Jarman 
on Wills, Vol. II, p. 837, (4th ed.) ; Knox v. Wells (3). The rule it 
recognized in Vorley v. Richardson (4\ and see Re Grove's Trusts (5). 

If the gift to the individual is, in terms, apparently made contingent 
upon his attaining majority, or a certain age, the giving of the interest 
upon the legacy to the legatee in the meantime will have the effect of 
vesting the gift, or rather of showing that it is the testator’s intention that 
the gift shall vest— Hanson v. Graham {Q) \ In re Hart’s Trusts {!)', Inre 
Bunn (8). The case of Batsford v. Eebbell (9) must either be considered 
as overruled, [146] or as having been decided upon the peculiar terms of 
the particular will there construed— In re Harts Trusts (7). 

The same rule, however, does not apply where there is a gift of an 
entire fund payable to a class of persons equally upon their attaining a 
certain age. There a direction to apply the income of the whole fund, in 
the meantime, for their maintenance does not create a vested interest in 
a member of the class who does not attain that age— In re ParkerilO) ; 
Leake v. Robinson (II.); In re Hunter’s Trusts (12) ; Lloyd v. Lloyd (13)r 

Lastly, where the only gift to a class is contained in the direction to 
distribute, those alone, who answer to the description of the persons 
amongst whom the distribution is to be made at the time of distribution, 
are entitled to share— Ford v. Rawlins (14); Sansbury v. Bead (lf>). 

These rules of construction must give way, of course, if the testator, 
by the words he has used, has excluded their application, as was clearly 
done in In re Hunter's Trusts (12) and as was held to have been done in 
Vorley v. Richardson (4) cited above. 

I have reviewed the cases in this way, in order to place in their pro¬ 
per category those that have been cited to me. The general rules are 
clear enough. The difDculty is in deciding upon their application in 
particular instances. 

In the present case there is no direct gift to the testator s children,^ as 
a class, contained in the first clause of the will; but there is a direction 
that the dividends arising from the invested funds shall be applied for 
their maintenance and education. Then in the second clause there is a 
direction that, after all the sons shall have attained twenty-one and after 
the daughters shall be married, the fund shall be distributed in equal 
parts between the sons and daughters. If the testator had paused there, 
the rule in Parker v. Sowerby (1) and that class of cases -would prob¬ 
ably have applied ; but he adds the words “ that may be surviving 1147J at 
the time”-, thus, as in Jn re HwTiter’s Trwsts (12) and in VorUy v. Richard¬ 
son {4^), excluding its operation. , u« 

The testator, however, in the first clause further directs that when 

each of his sons attains the age of twenty-one years bis share shall bo 


( 1 ) 1 Dr. 488. 

(4) 8 DeG. M. & G. 126. 
(7) 3 DtG. & J. 195. 

(10) L. R. 16 Ch. Div. 44. 
(13) 3 K. & J. 20. 


(2) 3 Jur. 577. 

(6) 3 Gifl. 575. 

(8) L.R. 16 Ch. Div. 47. 
(11) 2 Met. 363. 

(14) 1 S. & 8t. 328. 


(3) 2 H. & M. 674. 
(6) 6 Ves. 239. 

(9) 3 VeB. 363. 

(12) 1 Eq. 295. 

(16) 12 Vee. 76. 
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paid to bim ; thus withdrawing him from the general class, and allocating 
to him a particular interest in the fund. It is true that I have held that 
grammatically, the share allocated to bim is a share of the dividends, but 
the allocation or gift to a legatee of the dividends of a fund is a gift to 
him of the fund itself. This has always been a rule of law. It was 
referred to by Sir William Grant in Hanson v. Graham (1) in 1801; it is 
recogni?5ed in the Indian Succession Act, s. 169. The direction to the 
trustees to pay bis share of the dividends to each son of tbe testator 
as be comes of age is a gift, and a vested gift, of such share to him. If 
Batsford v. Eebbcll (2) is not overruled, and the particular expressions 
used in giving the interest are to be considered, the words here used are 
strong to show the testator’s meaning. The testator directs his share of 
the dividends, not a share or a proportionate part, to be paid to 
Louis Gabriel when be reaches twenty-one years of age; and when you 
consider that direction in connection with cl. 5, where it is directed that 
the share of a son shall pass to the other children if he should die under 
twenty-one, the intention of the testator is plain to vest each son's share 
in him when he attains the age of twenty-one. The words “to be paid ” can 
indeed, if the context requires it. be read as referring to vesting, and not 
to payment— Mnrtineau v. Boqers (3) 

is, then, the legacy vested in Louis Gabriel taken away by the 
second clause, which relates to tbe distribution ? Down to that period he 
and bis representatives are plainly entitled to the dividends on bis share. 
No other disposition is made of them. 1 think the legacy is not so 
divested. It requires clear words to divest an estate once vested. 

£l48l To prevent that result, ihe words sons and daughters then 
survivinq might be road as referring to tbe stripes, as was done in Cooper 
V. Macdonald <4). or rejected in so far they takeaway vested estates, as 
was done in In re Duke (5) ; or, without doing violence to the context, 
might ije confined to tbe daughters, and read as though the sentence ran 
“ shall be distrinuted in equal pares between my sons and my then survi¬ 
ving daughters" 

This construction makes the whole will harmonious. The first 
clause treats the daughters in the same way as it treats tbe minor 
sons, and does not give them a vested share in tbe dividend upon their 
attaining majority. They are similarly treated in the second clause, 
if, when the peri'td of distribution arrives, they shall not he then living. 
They in that case, like sons dying minors, take no share. This was 
tbe result which the parties interested in the estate agreed to in 1883. 
It is said that that agreement is void, as heiug without consideration ; 
but it was clearly a family arrangement to prevent litigation. Bosa 
gave up her claim on Louie Gabriel's share, as tbe plaintiff gave 
up his. That is sufficient considetation to support tbe agreement. 
The plaintiff does not give evidence that he was inops constlii when be 
assented to it. He had attaintd his majority thiee years before the 
agreement was come to. If the construction of tbe will had been plain, 
the plainbifF’ti alleged abandonment of bis legal rights against the execu¬ 
tors of his father’s estate might have been viewed with distrust; but, 
seeing that it was so doubtful that an extremely eminent barrister at 
diffeieob times gave diametrically opposite opinions as to its true con¬ 
struction, the plaintiff would seem to have been well advised to give up a 


(1) 6 Ves. 239. (-2) 3 Ves. 363. (3) 8 DeG. M. & G. 328. 

(4) 16 Eq. 268. ( 5 ) L R. IG Cb. Div. 112. 
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doubtful right of little value, which could only be established by a suit 
afc the expense of the estate. 

The construction of the third clause of the will is free from doubt. 
It falls within the second rule ab-^ve referred to. The opposite view 
was but faintly contended for by Mr. Robertson in his opening address. 
The Advocate* General in his reply practically abandoned it. 

[149] I find on the issues (His Xjordship stated the findings and 
continued:) 

Declare that, upon the true construction of the will of Louis Maria 
De Souza, the legal representative of Louis Gabriel De Souza was entitled 
to share in the distribution of the testator’s moneys, directed in the 
second clause of his will, eoually with the defendants Peter Francis and 
Rosa Miranda and the plaintiff Paacoal; and was also entitled to share 
equally with the defendant Peter Francis and the plaintiff Paacoal in 
the house and articles specifically devised by the third clause of the will; 
and direct that the defendant .Joao Feleciano Vaz do now ileal with the 
es^’ate in accordance with such declaration. Further directions reserved. 

As to costs. The executor Vaz. will of course have his out of the 
estate taxed as between attorney and client. As the plaintiff does not 
press the charges against the executor, it is to be regretted that be did noc 
adopt the suggested course of stating a special case, as was done in 
Vorley V. Richardson (1). It would be improper to give him his costs 
outof the estate relating to those charges which be has not established; 
but it does not seem to make much practical difference, whether be is 
given bis costs outof the estate, or whether he pays them out of his share 
in it. The same remark applies to the defendant Rosa Antonio. The 
fairest way to the defendant Rosa Miranda, who has incurred no costs 
or very little, would be to leave all parties to bear their own out of their 
own shares ; but as, if nbe plaintiff had stated a special case, I should 
have given him bis costs out of the estate. I consider the proper order now 
to make is to give him the equivalent of such costs. I shall direct that 
his costs, taxed as in a short cause, he paid to him out of the estate. All 
costs not provided for, will be oaid by the parties respectively. 

Attorneys for the plaintiffs :—Messrs. Bicknell and Kanga. 

Attorneys for the defendants : —Messrs. Tobin and Roughton ; and 
Messrs. Hore, Conroy, and Brown. 



12 B. 150. 

[130] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

Mir Ibrahim Alikhan 4ND others {Original Plaintiffs), 
Appellants v. Ziaulnissa Ladli Bbgam Saheb and others 
{Original Defendants), Respondents.* [4th May, 1887.J 

Cerlifieate uuder Act XXVIt of 1860-fiej. VIll of , s. %-Jurisdxciion to grant 
certificate of odministration^Foreignen re&idxng abroad. 

Under s. 3 of Act XXVII of 1860 a oerti6oate can be granted only for the 
estate of a British subject either resident within th e district where the oartifioate 

• Appeal No. 68 of 1884. 

(1) 8 DeG. M. & G. 126. 
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Appeal from the decree of Khan Bahadur B. E. ^lodi, First Class 
Subordinate Judge of Surat, in suit No. 177 of 1881. 

The facts of this case, so far as they are material for the purposes of 
this report, are as follows ;— 

The plaintitfs sued, as the heirs of Mir Dakar Ah, deceased, to 
recover the sum of Rs. 1,11,727-16-9, being the balance clue on account 
of principal and interest on a hood executed by the defendants in favour 
of the deceased on the 9th May, 1871. The [151] plaint stated that the 
cause of action had accrued on the 13bh November, 1879, on which day 
it was alleged interest was last paid on account of the bond by the defend¬ 
ants. The suit was filed on the 4tb October, 1881. 

The deceased Mir Bakar Ali was a sardar residing at Baroda, outside 
British India. He died on the llth August, 1880. leaving considerable 
property in the district of Surat. 

On the llth January, 1881, the District Judge of Surat appointed 
Mr. Lely, the Assistant Collector of Surat, to bo administrator of the 
deceased’s estate, under a. 9 of Reg. VIII of 1827. On the 17th January, 
1831, Mr. Lely gave notice to the defendants, requiring them to pay to 
him, as administrator, the balance due under the bond of 9bh May, 1871. 
A few months afterwards Mr. Lsly went to Eogland. In his absence the 
plaiutiffs filed the present suit, as stated above, on the 4th October. 1881. 

On the 16th June, 1882, an order was made by the District Court of 
Surat granting a certificate to plaintiffs Nos. 1, 2, and 3, under Act XXVII 
of 1860 ; but no certificate was taken ou';. 

In their written statement the defendants replied {inter alia^, first, 
that the suit was barred by Act XVIII of 1848 (1) ; secondly, that the 


(I) Act XVITI of IdtB providaB for tha administration of tbe estate of the late 
Havab of Surat, and coDtioues certain privileges to his family. Section 1 of the Act 
directs that no writ or process shall be sued forth or prosecuted against tbe person, 
goods, or property of certain members of tbe Navab’s family (among whom was 
Ziaulnissa Begaro, one of the defendants to this suit), except with consent of the Gov¬ 
ernor oi Bombay in Council first obtained. 


is sought, or else having no fixed place of residence. The Act doss not make 
provision for administration of tbe efieots of a foreigner domiciled abroad. 

While Aot XXVII of I860 has regard to the person, Reg. VIII of 1827, on the 
other band, looks simply to the locality of tbe assets as the ground of tbe Court’s 
jurisdiction to grant a certificate of administration. Tbe intention of s. 9 
seems to be that when there are assets within a zilla, and the circumstances 
exist which are specified in tbe section, a certificate of administration may be 
granted. Tbe authority given under s 9 must be understood to be tbe same as 
under s. 7. 

B., a sardar of Baroda residing within the Gaikwar's territory, died there, 
leaving oousiderable property io tbe district of Surat. Oo bis death, Mr. Lely, 
tbe Assistant Collector of Surat, was appointed administrator of B's estate under 
s. 9 of Reg. VIII of 1827 Shortly after bis appointment as administrator, 
Mr, Lely went to England on furlough. During his absence, the plaintifis sued, 
as heirs of 6., to recover tbe balance of principal and interest due on a bond 
executed by the defendants in favour of B. 

Held, that the plaintifis were incompetent to sue. Mr. Lely having been ap¬ 
pointed administrator of B.’s estate, and never having been relieved of bis office as 
administrator by ihe Court, as contemplated by s. 9 of Reg. VIII of 1827,bis status 
still subsisted, and while it subsisted, no one else could represent tbe estate. Tbe 
appointment oi an administrator excludes other representatives so long as it 
endures. 
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plaintiffs were not entitled to sue without producing a certificate of hflir- 
ship or a,dmiaistration with reference to the estate of the deceased Mir 
jjakar All, atnd, thirdly, that the suit was barred by licoirratioii. 

Subordinate Judge held that the suit was not barred 
by Act XvIII of 1848, as the sanction required by the Act was produced 
during the course of the suit, and tbe defendant Ziaulnissa Begam was 
not served with the summons till after it was filed. He was of opinion 
that, on the analogy of the decisions of tbe High Court allowing certifi- 

filed pending suit, this sanction was suflScient 
to |.1 d 2J give jurisdiction to the Court, although it bad not been produced 
when the suit was instituted. 

The Subordinate Judge further held that no certificate was necessary 
under Act XXVII of 1860, as none but the plaintiffs were tbe heirs of 
the deceased, and, as such, entitled to recover tbe debt; and be was 
satisfied that tbe payment of the debt was withheld, not from any reason* 
able doubt as to the party entitled, but from vexatious and fraudulent 
motives. 

The suit was, however, dismissed, on the ground of limitation—no 
payments on account of interest having been made within three years 
next befoie the institution of tbe suit. 

Against the decision the plaintiffs appealed to the High Court. 

Gokulda& Kahandas Parekk, for the appellants, contended that 
payments on account of interest had been made by a duly authorized 
agent on behalf of the defendants up to 1879, so that the suit was not 
barred by limitation. 

Lang (with him Shantaram Narayan), for respondent No. 1.—The 
plaintiffs are not competent to sue for a debt due to the estate of the 
deceased Mir Bakar Ali. Tbe administration of that estate is vested in 
Mr. Lely, who was apoointed administrator under Beg. VIII of 1827. 
His appointment is still subsisting, and so long as bo continues to act as 
administrator, he, and nobody else, can sue in respect of the estate of 
tbe deceased. Nor have tbe plaintiffs obtained a certificate under Act 
XXVII of 1860. Tbe lower Court, no doubt, says that the defendants 
are acting from vexatious motives ; but it is impossible to say, in a 
Mahomedan family, that other claimants may not turn up, and subject 
the defendant to further litigation. Eefers to Muttammal v. The Bank 
of Madras (1); Chundcr Coomar Roy v. Qocool Chunder Bhuttacharjee (2); 
Janaki Ballav Sen v. Hafiz Mahomed AH Khan (3). Tba suit is also barred 
under s. 1 of Act XVIII of 1848. 

Gokuldas Kahandas Parekh. —Mr Lely was, no doubt, appointed 
administrator under Reg. VIII of 1827. But he went to 1153J 
England shortly after bis appointment. He does nor. continue to act as 
adnainistrator. The estate is no longer represented by him. In the 
absence of any administrator, the plaintiffs are entitled, as heirs of 
the deceased, to recover the debt. But for this suit the debt would become 
time-barred, and the estate would suffer a heavy loss. Act XXVII of 
1860 does not apply to the estate of an alien residing out of British India, 
just as the Bombay Minors Act (XX of 1864) does not apply to minors 
who are not resident within the Presidency of Bonabay. Then, as to Act 
XVIII of 1848, tbe sanction of Government is not necessary for tbe 
institution of tbe suit. It must be obtained before any writ,^ summons, 
or other process is issued to any of tbe members of theNavab s family. 


(1) 7 M, 115. 


(2)6C. 370. 
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[West, J.—You need not discuss this point. We agree 'with the 
Court below that the oonsent of Government is not necessary for the 
institution of the suit.] 

V. E. Dhairyavan, for respondent No. 2. 

JUDGMENT. 

West, J.—The necessity for a certidcate under Act XXVII of 1860 
in this case is not clearly established. Section 3 of the Act seems to 
contemplate ibe issue of a certificate under it ouly for the estate of a British 
subject, either resident within the district where a certificate is sought, or 
else haviog no fixed place of residence. Here, the deceased Mir Bakar 
All was a sardar of Baroda, resident there, where also he died. The re- 
presentatioQ of such a person would properly be sought in the country be 
belonged to, and the constituted represeotative would then sue, or 
empower some one to sue. in the British Courts. The Act does not make 
provisioQ for the administration of toe effects of a foreiguer domiciled 
abroad. The plaintiffs, however, were, no doubt, bound in some way 
to establish their represeotative character, and the certificate sought, 
under Act XXVII of 1860, was not taken out. 

While Act XXVII of 1860 has regard to the person, Reg. VIII of 
1827, on the other band, looks simply to the locality of the assets as the 
ground of the Court’s jurisdiction to grant a certificate of administration. 
It is unskilfully worded, but the iotention of s. 9 seems to be that, when 
there are assets [1S4] within a zilla, and the circumstances exist which 
are specified io the sectiou, a certificate ot administration may be granted. 
Under this section it has been held that there must be a separate certificate 
for each where property has to be admioisbwred, aod the mere presence 
of property seems enough to found the jurisdiction. The authority given 
to the administrator under s. 9, as no other provision is made on the 
subject, must be understood to be tbe same as under s. 7. 

The certificate in the present case was afser Mir Bakar All’s death 
granted to Mr. Lely. He gave notice, as administrator, to the now defend¬ 
ants to pay ihe debt claimed in this suit to him as administrator. He 
has never, it is admitted, been relieved of bis office as administrator by 
the Court, as contemplated in the section under which be was appointed. 
His status subsists still, and while it subsists, no one else can represent 
the estate. The appointment of an administrator excludes other repre¬ 
sentatives so long as It endures. The plaintiffs, therefore, were incompe¬ 
tent to bring the present suit. There is strong reasoo to suppose that 
they have been met by accounts that have been uofairly tampered with,—a 
fault for which the defendants are at least civilly answerable. We confirm 
tbe decree of the Subordinate Judge in this sense, that we dismiss the suit 
as incompetently brought, but we direct that the parties respectively are 
to boar their own costs throughout. 

Decree confiimed. 
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12 B. 155. 

[155] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 
Mr. Justice Nanabhai Haridas. 


Shri Sidhrshwar Pandit {Original Plaintiff), Appellant v. 

Shri Harihar Pandit (Original Defendant), Bespondent* 

[20Db July, 1887.] 

Jurisdiclion-“Act XIV of 1S69, ss. 23 and H^Subordinale Judge apvointed to assist 
another Subordinate Judge, powers of ^Second aopeal, obieetion to jurisdiction on 
—‘Practice, 

Where a Subordinate Judi?e ia deputed, under a. 23 of Act XTV of 1869, to 
assist another Suhordinaie Judge, the assUtanoe by the Judge so deputed can 
only be afforded within the limits of his jurisdiotioo as fired by s. 24 of the Act, 
and cannot be invoked, except in matters within his oompetenoe. 

The plaintiff having obtained a decree against the defendant in a suit in which 
the subject-matter of the suit and the amount of the decree exceeded Rs. 5,000 
in the Court of a Subordinate Judge of the First Class, presented it in that Court 
fo' exeoution. The Subordinate Judge transferred it for execution to the Second 
Class Subordinate Judge who had been aopointed, under Act XIV of 1869, to 
assist him, and whose jurisdiction extended to Rs. 5.000 only. The Second Class 
Subordinate Judge ordered execution to issue. The defendant appealed, and this 
order was reversed. The pUintiff appealed to the High Court, and raised, for 
the first time, an objection that the Second Class Subordinate Judge had no 
jurisdiotion to entertain the anpiioation for exeoution. The defendant contended 
that this objection was taken too late on second appeal. 

tdetd, that the Second Class Subordinate Judge bad no jurisdiotion to enter¬ 
tain and deal with the plaintiff's application for exeoution, and that the plaint¬ 
iff’s objection should be allowed. An objection to the jurisdiotioo, the validity 
of which is patent on the face of the proceedings, can be taken at any stage of tbe 
proceedings. 

tDiBB., 17 M. 309*4 M.L.J. 91: N.P..6 Ind. Cas. 155*7 M.L T. 132 ; F.. 9 P.R. 
1901=1 P L.R. 1901; Appr., 16 C. 457 (460); U. B.R. (19021, 3rd Qr., Exeoution 
of Decree, p, 5; R.. 13 B. 489 (491); 7 A.L.J. 675 (678) ; 2 Ind. Gas. 677,- 5 P.R. 
1903 (Rev). = 144 P.L.R. 1903 ; D.. 16 B.731.] 


This was a second appeal from a decision of Sir William WedJer- 
burn. District Judge of Poona. 

Tbe plaintifif instituted tbis suit, the subject-matter of which was 
over Rs. 5,000, in the Court of the First Class Subordinate Judge at 
Poona, and obtained a decree against tbe defendant, which was also over 
that amount. He Subsequently applied to the same Court for e.xecution 
of his decree, but tbe Subordinate Judge transferred the decree for execu¬ 
tion of tbe Second Class Subordinate Judge, who had been deputed, 
under s. 23 of Act XIV of 1869, to assist him. The Second Class 
Subordinate Judge passed an order sanctioning execution ; but the 
defendant appealed from that order, and it was reversed by the District 
Judge. 

[SSGJ The plaintiff now preferred a sn^^ond apodal to the High Court, 
and contended, for the first time, that the Second Class Subordinate .Judge 
had no power to deal with the execution of the decree, which had been 
transferred to him by the First Class Subordinate Judge. The defendant 
contended that the piaintiff’s objection to the jurisdiction was too late on 

second appeal. 


Second Appeal No. 212 of 188S. 
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Viccaji {Pandurang 'Balibhadra with hiaa), for the appellant.—The 
First Class Subordinate Judge, who had passed tbe decree, and to whom 
application bid been made, ought not to have transferred the execution to 
the Joint Second Class Subordinate Judge, as tbe subject-matter of the 
suit was over Bs. 5,000. The Second Class Subordinate Judge was 
appointed under s. 23 of Act XIV of 1869, and his jurisdiction could be 
invoked only in matters within his pecuniary jurisdiction, which was limit* 
ed to Bs. 5,000. Tbe decree iu guestioo would be executed without jurisdic¬ 
tion if the order for execution by tbe Second Class Subordinate Judge 
were upheld. Though the appellant did not, at first, object to the jurisdic¬ 
tion, be can now object on second appeal. Consent or acquiescence of 
partin'^ does not give jurisdiction to Courts in matters bayond their 
jui'isdiction— Babaji v. Lakshviibai (l). An objection to jurisdiction can 
be taken at any time, and here the appellant applied to the competent 
Court: he should, therefore, be allowed now to object on second appeal— 
Geeasoodin v. Ramchandra Hanmant Risbood (2); Nidhi Lai v. Mazhar 
Husain (3). If the objection to jurisdiction is patent on the face of tbe 
record, it can be taken on second appeal— Bapuj'i v. Uniedbhai (4). 

Mahadev Chimnaji Apte, for tbe respondent.—The objection to 
jurisdiction is taken too late. The appellant submitted to the jurisdiction 
of tbe Second Class Subordinate Judge when execution was allowed by him 
to issue, and even took money under the order. He is estopped from 
objecting now. Hare for the first time be objects to tbe jurisdiction. 
Objection to jurisdiction cannot be taken on secood appeal— Pandoji v. 
The Collector of Poona (5). The Second Class Subordinate Judge was 
[1S7] appointed te assist the First Class Subordinate Judge, and the latter 
could transfer the execution of tbe decree, and such an act would not 
be ultra vires. 


JUDGMENT. 

* Sargent, C.J.—The plaintiff who presented his darkhast in the 
Court of the First Class Subordinate Judge, has taken the objection, 
that the Subordinate Judge of tbe Second Class had no jurisdiction to 
adjudicate on the darkhast, tbe subject-matter both of the suit and of the 
darkhast being above Es. 5,000. The Subordinate Judge, it appears, had 
been appointed, under s. 23 of Act XIV of 1869, to assist the First Class 
Subordinate Judge in the disposal of the suits on his file, and was directed 
by the latter to dispose of the darkhast in questi'^n. Tbe assistance, 
however, contemplated by that section could only be afforded within the 
limits of a Second Class Subordinate Judge’s jurisdiction as fixed by s. 24 
of Act XIV of 1869, and could not, therefore, be invoked by the Subordinate 
Judge of the First Class, except in matters within his competence. The 
execution of the decree by s. 223 of the Civil Procedure Code belongs to the 
Court which has pronounced it. and as the Second Class Subordinate Judge 
could not have entertained tbe suit, so neither could he deal ivith it in 
execution. We, therefore, think that the plaintiff is right in his contention 
that the Subordinate Judge of the Second Class had not jurisdiction to 
entertain the darkhast. 

urged for the dafeudant that this objection cannot bo 
taken by the plaintiff, or, at any rate, not on second appeal for the first 
time. As a general rule, an objection to the jurisdiction, the validity of 


(2) 3. A. 323 of 1872. No. 17 of 1872. (3) 7 A. 230 (243). 

(4) 8 2i5, (5) Printed Judgments for 1876, p, 103. 
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which is patent on the face of the proceedings, can be taken at any stage 
of the proceedings—see Gesasoodin v. Bamchandra Hanmant Bishood (1) 
and the remarks of Mahmood. J., in Nidhi Lai v. Mazhar Husain (2); 
and as the plaintiff presented his plaint in the proper Court, there seems 
no sufficient reason why he should not have the same right to object to 
the jurisdiction of the Judge who tried the case as the defendant would 

have had had the decision been against him. 

We must, therefore, discharge the orders of both the Courts below, 
and direct that the plaintiff’s darkhast be disposed of by [158] the First 
Class Subordinate Judge. As the plaintiff presented his in the 

right Court, the parties must pay their own coats throughout up to the 
present time. 


12 B.ISB. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, EL, Chief Justice, and 
Mr. Justice Nanabkai Haridas. 


Hari Gopal (Original Plaintiff), Appellant v. Gokaldas 
Kushabashet (Otiginal Defendant), Bespondent.* 

fl6bh August, 1887.J 

Hindu haw—Joint family — Man'iger—Partiet tosuit—Pracliee —Suit by managtr alone 
—Co parceners made parties on objection by de/endant^Civil Procedure Code {Act 
XIVof 1882), $. 30—kmendvtent of pleadings—Plaint amended in second appeal 
by adding parlies. 

The plaintiff as manager of an undivided Hindu family sued to recover posses* 
sioQ of certain lands from the defendant. The defendant contended that the 
plaintiff's minor brother and uncle, who were bis undivided co-paroeners, should 
be made patties to the suic* The Court of first instance held that the plaintiff* as 
manager, could sue alone, and passed a decree for the plaintiff. The first appellate 
Court reversed the decree, holding that the plaintiff oould not sue alone, except 
under the provisions of s. 30 of the Civil Procedure Code, which bad not been 
complied with. On second appeal to the High Court. 

Held, that the defendant was entitled to have the plaintiff's uncle and minor 
brother placed on the record either as oo^plaiotiffs or as defendants. The right 
of a plaintiff to assume the character of manager, and to sue in that ofaaraoter, 
raises a question of fact and law which varies as the other members of the family 
are minors or adults, and, therefore, the defendant is always entitled in such 
suits, when the objection is taken, at an early stage, to have the other members 
of the family, when they are known, placed on the reoord. to ensure him against 
the possibility of the plaintiff's acting without authority. 

The plaintiff was allowed on second appeal to amend his plaint by making the 
other members of the family parties to the suit. 

[Appr., 9 Bom. L.R. 11-26: R.. 21 B. 154 (158); 28 B. 11 (19)*5 Bom. L.R. 621 ; 7 
Jnd. Cas. 684»=4 SX.R. 2-] 

Second appeal from a decision of Rav Bahadur K. B. Bal, First 

Glass Subordinate Judge with appellate powera afc Thaua. 

The plaintiff as a manager of an undivided Hindu family sued the 
defendant to recover nossession of certain lands. The defendant 
contended that the plaintiff’s minor brother and uncle, who ware his 
co-parceners, should be made parties in the suit as co-plaintiffs^_ 


* Gecond Appeal, No. 375 of 1885. 

1 ) S. A. 323 of 1872. No. 17 of 1872. (2) 7 A. 230 (243). 
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ClS9] The Courb of &rsb instance held that the pUintiEf could sue 
aloae as manager of tbe family, and av?arded the plaintiff’s claim. 

The lo\ver appellate Court, on appeal by the defendant, reversed the 
lower Court’s decree, on the ground that the plaintiff could nob sue alone, 
except under the provisions of s. 30 of the Civil Procedure Code (Act XIV 
of 1882), which had not been complied with. 

The plaintiff appealed to the High Court. 

Ghanasham Nilkanih Nadkarni, for the appellant.—The plaintiff could 
sue alone as manager. It is only in cases where there are joint debts that 
all the co-parceners must be made parties. A decree against the manager 
binds the other co-paroeners. He can, therefore, as a plaintiff represent 
them. A manager is entitled to bring a suit to establish a right beionging 
to the family without making other members parties bo the suit —see 
Arunackaia Pillai v. Vythialinga Mudaliyar (1). 

Section 30 of the Civil Procedure Code (Act XIV of 1882) does nob 
apply to a case like this. If necessary, the plaint may now be amended. 

Shivram Vithal Bhandarkar, for the respondent.—All co-owners must 
. be parties: otherwise the suit must be dismissed-ZaZtdaj? Eevaldas v. Nathu 
Bkagvan{2). As between the members of a joint family, any one member may 
sue, bub a defendant is entitled to have the other co-owners joined as 
parties. Such joinder is necessary for the protection of the defendant: 
SQQ Rainsebuk v. Ramlall (3). A mere allegation in the plaint, that the 
plaintiff sues as manager, is nob sufBeienb to cure the defect of non-joind¬ 
er of parties—see Balkrishna Morcshvar Kunte v. The Municipality of 
Mahad (4). The lower appellate Court was right in holding that the suit 
was not properly conscitated under s. 30 of the Civil Procedure Coda 
(Act XIV of 1882). Section 32 does not make it discretionary with the 
Court to add parties. Tbe plaintiff should be allowed on second appeal 
to amen i tbe plaint by adding parties. 

JUDGMENT. 

[1603 Sahgent, C.J, The plaintiff in this case sued in ejectment 
as the manager of the undivided family of the deceased Gopal Yadneshwar 
to recover possession of tbe land mentioned in the plaint. Tbe defendant 
by his written statement took tbe objection that tbe other members of the 
family, mentioning more particularly a minor brother and uncle of plaintiff, 
should be made parties bo the suit. An issue was framed, raising the question 
■whether plaintiff could sue alone. Tbe Subordinate Judge held that the 
manager of a Hindu family could institute and defend suits on behalf of 
the family. Tbe lower Court of appeal held that he could not do so 
without conforming bo the provisions oi s. 30 of the Code. That section 
enables (with the permission of the Court) one of several persons having 
the same interest in a suit to sue on behalf of all, by giving notice through 
the Court to all the parties concerned, in manner therein mentioned, and 
where the party suing does not, in the eye of the law, represent all the 
persons intended for the purpose of suing and being sued ; but here it is 
contended by tbe plaintiff, and was so held by the Subordinate Judge, that, 
as the manager of an undivided Hindu family, be fully represents the 
other members of the family for the purpose of litigation, and that tbe 
suit IS properly framed by the mere statement contained in it that plaintiff 
sues as manager of the family. However this may be as between the 
members of the family, it is plain that the right of a plaintiff to assume 

(1)6M. 27. (2) 7 B. 217. (3)6 0.815. 
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the character of manager, and to sue in that character, raises a question 
of fact and law which varies as the other members of the family arff 
minors or adults, whose assent is usually required in important matters, 
and we think, therefore, that the defendant is always entitled, when the 
objection is taken at an early stage, to have the other members of the- 
family, when they are known, placed on the record to insure him against 
the possibility of the plaintiff’s acting without authority. Moreover the 
reasons which are given in Kalidas Kevaldas v. Nathu, Bhagvan (1) for 
requiring the other members of the family to be made parties, are equally 
applicable, whether or no the plaintifiP describes himself in the plaiut as 
suing as manager of the family. On both grounds [16 1] we think, 
therefore, that the defendant was entitled to have the plaintiff's uncle 
and minor brother placed on the record either as co-plaintiffs or defendants. 

We think, however, that under the circumstances of this case, and' 
having regard to the state of the law on che subject, the plaintiff should 
be, and we hereby direct that he be allowed to amend his plaint by 
making the other members of the family mentioned by the defendant 
parties to the suit, and reverse the decree of the Court below for that • 
purpose, buch amendment to be made within a month of the papers 
being received by the Court of first instaoce; but, in default, the decree 
of the lower Court of appeal is to stand confirmed. In any case, the 
plaintiff must pay the defendant his costs up to the present time. 


12 B. 161. 

EEVISIONAL CEIMINAL. 

Before Mr. Justice West and* Mr. Justice Birdwood. 


Zrt re Jankidas Guru SlTARAM.^ [17tb August, 1887.' 

Criminal Procedure Oodi [Act X of $$. 155, 202, 20^^Magi$trate'$ power to 

direct a heal xnvestigal* 0)1 by the police-^Complaint of an offence cognizable by a 
Magistrate—Examination of complainant- 

Section 155 of the Codo of Griminal Procedure (Aot X of 1862J deals only 
with the powers of police officers. It confers no p‘)W6r or authority on Magis¬ 
trates to direct a local investigation by the police, or call for a police report. 

Id is not a proper course for a Magistrate, when a complucit is male before 
him of an offence of which be can take cognisance, to refer the complaint to a 
police officer. He is bound to receive the complaint, and after examiniog the 
oompUioaoC to proceed according to law. 

This was an application for the exercise of the revisional juasdictlon 
of the High Court under s. 435 of the Codo of Criminal Proeelure 
(Act X of 1882). 

Tne applicant Jankidas lodged a complaint bafore Mr. Eyao, the 
Acting Second Presidency Magistrate, charging one Gangadas and twelve 
other persons with criminal trespass and house-trespass, under ss. 447 
and 448 of the Indian Penal Code (Act XLV of 1860). He alleged that 
he was the pujuri and manager of the temple of Shri Mahadev at Nagpada;, 
that on the 13th June, [162] 1887, at about 8 o’clock in the morning, 
the accused unlawfully entered the temple during his absence, assaulted 
bis brother’s widow, who was then engaged in worshipping the idol, and 


* Criminal Revision; Application No. 157 of 1887. 

(1) 7 B. 217. 
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turaod her out by force thftt the tenauts, who came to her rescue, were 

also assaulted and turned out ; and that when he himself returned soon 

afterwards ha found the temole closed, and some of the accused standing 

near the entrance, and that they used abusive and threatening language 
towards him. 

The Magistrate referred -this complaint to the police for inquiry 

and report. On receipt of the police report he refused to interfere in 
the matter. 

/ thereupon applied to the High Court for a revision 

Cl the Magistrate's proceedings. 

G.^npal Sadashiv Rav, for the complainant.—The Magistrate’s action 
was irregular. He had no power to refer the complaint to the police for 
investigation or for report. Such power is given only to the Chief 
Presidency Magistrate : see s. 202 of the Code of CrimioarProcedure (Act 
X of 1882). Under s. 203 the Magistrate is bound to examine the 
complainant before he dismisses the oompUint. In the present case the 
complainant was not examined ; nor was any order made dismissing the 
complaint. The proceeding is irregular and illegal, and should, therefore, 
be set aside. He referred to Queen-Empress v. Puranil) and Baidya Nath 
Singh V. Muspratt (2). 

At this stage the Court (West and Birdwood, JJ.) adjourned the 
fiirther bearing of the case, and directed the Magistrate to state whether 
he was empowered by the local Government, under s. 202 of the Code 
of Criminal Procedure, to order a local investigation to be made by the 
police, or to call for a police report. 

The Magistrate made the following report:_ 

Tvr undersigned has the honour to report that a Presidency 

Magistrate is authorized by s. 155 of the Criminal Procedure Code 

(Act X of 1882) to direct the police to make an investigation in non- 
cognizable cases. 

[163]'’The complaint made by Jankidas Sitaram Bawa against Ganga- 
das Jamnadasand twelve others alleged that they had committed criminal 

T temple at Nagpada, and as it appeared the 

poUee had already taken action with a view to prevent any possible breach 
of the peace, the informatioQ presented by the complainant was forwarded 
to the police superintandent of the district for inquiry and report 

information was presented by Jankidas, superadding a 
mflS this being a cognizable offence ha was directed to 

make his complaint, in the first instance, to the police suparintendant. to 
whom also the second information was forwarded. 

It does not appear that the local Government has authorized the 

under ^ investigation by a police officer 

under s. 202 of the Criminal Procedure Code (Act X of 1882) Bub a 

Magistrate having a jurisdiction appears, by intendment and implication 

01 the law, to possess such a discretional authority in coeoizahle cases ” 

the (Skwing ord°erBirdwood, JJ.) made 

oonfera°no L'i® “‘>°™rsant only with the uowers of police officere. It 

the Chief pS Magistrates. Section 202 enables only 

PoLe Magistrate to direct a local investigation by the 

Presideuev Mapi ^ ^ authority his been specially conferred on a 
.rresiaeucy Magistrate of lower rank. 


(1) 0 A. 85. 


(2) 14 C. 111. 
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Ifc is not a proper course for a Magistrate, when a complaint is mads 
before bim of an offence of which he has cognizance, to refer the com* 
plainantto a police ofBcer. He is bound, when the circumstances giving 
him jurisdiction exist, to receive the complaint, and deal with it accord¬ 
ing to law. A different course would foster abuses, and defeat the purpose 
of the law, which is to give to persons, who have been injured, an access 
to justice independent of the police. 

The Magistrate, therefore, will take the examination of the complain¬ 
ant, and proceed thereon according to law. 

Proceedings set aside. 


12 B. 164. 

[164] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and 
Mr. Justice Nanabhai Haridas. 


HORMUSJI Navroji {Original Applicant), Appellant v. BaI Dhanbaiji, 
jAldSETJl Dosabhai AND OTHERS (Original Caveators), Res¬ 
pondents.* [17tb August, 1887.] 

Will— Loiters of adviinistralion — Cilation—Defective citation—Bevocation of letUrsoJ 
administration — Probate, nature and effect of^Act V 0 /I 88 I, ss- 16 and 50. 

B., a Parsi, died, leaving a will, whereby he directed that after his death his 
estate should be managed by his widow Jivibai, and after her death by his sister- 
in-law Hirabai, and alter Hirabai’s death by the appellant, bis adopted son 
Hormusii. On Jivibai’s death tbe testator’s brother Dosabhai applied for letters 
of administration, and issued a citation to the appellant Hormusji. Hirabai 
entered a caveat. No further proceedings were taken, and the matter remained 
nendioB. On Hirabai’s death, Dosabhai applied for a fresh citation to the appel¬ 
lant Hormusji. but tbe District Judge held it to be unnecessary and declined to 
issue it Letters of administration were then granted to Dosabhai. The appel¬ 
lant Hormusji subsequently applied for probate of the testator s will. 
pendents filed caveats, alleging that the will was void on the ground of certain 

bequests contained in it. They further contended that as the appellant had 

been cited to appear when application was made by Dosabhai for letters of ad- 
Lnistratioo, he^oould not now apply to have letters of administration oancelled. 
Held that tbe letters of administration granted to Dosabhai should be 

and that nrobate should be granted CO the appellant. The only citadon wh 

Sd been issued To tbe appellant was in 1862, when Dosabhai commenced 
his nroceediDBs to obtain letters of administration. At that time ^icabai, 
th/ was tSf «ecutrix named in the will (tbe appeUant Hormusj. being 

revocation of the letters of administration, under s. 50 of Act V of 1881. 
pufpoKs to dispose, or tbe validity of such disposition. 


• Appeal No. 52 of 1885* 
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CAppp., 19 A. 458 (462); 28 B. 644 = 6 Bom. L. R. 966; 34 B. 589 = 12 Bom L R 

^ ‘ J 26 B. 792 ; 15 O.P.L.R. lOl; 10 Ind. Cas. 

130 = 20 P.R. 1912 = Ul^P.L.R. 1911=9 N L.R. 162.} 

This was an appeal against an order of E. T. Gandy. District Judge 
of Surat, in application No. 11 of 1884, under Act X of 1865. 

[163] By his will, dated the 10th September, 1877, one Shapurji, 
a Parsi, left the management of his estate to bis wife, and after her death 
certain others of his relatives. 

The material portion of the will, as stated by the District Judge in 
his judgment, was to the following effect"After the testator’s death, 
his wife Jivibai should manage his estate, and from its revenue she should! 
according to testator’s religion, defray the entire expenditure incurred on 
account of the anniversaries of the deceased parents of the testator and 
Jivibai and of the dosla and gambhar of the dead. During her life, Jivibai 
was to be the sole owner of the estate; on her death,Hirabai. wife of testa¬ 
tor’s brother Navroji,was to manage the estate and defray Jivibai’s funeral 
expenses, as mentioned above, together with all the expenses on accouut 
of the anniversaries, doslas, &c. On Hirabai’s death, Hormusji, son of 
testator’s brother and adopted son of testator, was to manage the entire 
estate and defray the above expenses. On his death, his wife Dosibai 
and his sons Sorabji and Kbarsedji were to be the managers, as above 
described, and defray all the said expenses.” On Jivibai’s death, in 1882, 
Dosabhai, the testator’s brother, applied for letters of adminisbralion, and 
the appellant Hormusji. the nephew and adopted son of the testator,' was 
cited, but he failed to appear. Hirabai. however, who was then alive, 
entered a caveat, and the matter remained pending till the death of 
Hirabai. which took place in February, 1864. 

On the death of Hirabai, Dosabhai applied to the District Judge for 
afresh citation to the appellant Hormusji, which the Judge thought was 
unnecessary, and be then granted letters of administration to Dosabhai 

The appellant Hormusji having now applied for probate of the will 
the respondents Dhanbaiji and Jamsetji. who were the children of another 
brother of the testator and bis brother Dosabhai. filed caveats, impeaching 
the will as void by reason of certain provisions therein. The caveators 
contended Un<er aha) that the letters of administration which had already 
been granted to L osabhai should be cancelled before probate could be 

Dosabhai further contended that the appellant’s 
IL1B6J application for probate could nob now be heard, as be had already 
been twice cited, and had omitted then to apply for probate. The District 
Judge held the will void, and refused bo grant probate. 

Hormusji thereupon appealed to the High Court. 

GoMas Kahandas, for the appellant, relied on Behary Ball Sandval 
V. JupoMohun Gossain (1), and contended that the Judge was wroL^n 
prov"d^ question of the validicy of the will, which had been 

Jardvie,(.ManekshahJehangirshaha.nA ^olilal MugullalMunshi wifh 
h m), lortharaspondants:-The appellaafsomission to appear w^n he was 

Cited on previous occasions disentitles him now bo probate THa n,- f 
application of the appellant is rather one for the i-eCcatioo 
of admmistratioo than for probate, A person who has beL ciW and tils 

the time probate is granted, cannot afterwards get it’oanoelled 
-In re PU amber Girdhar (2). See also ss, 16 and 50 of Act V orias i 


(1) 4 C. 1. 
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JUDGMENT. 

Sargent, C.J.—The question in this ease arises upon a refusal of 
the District Judge to grant probate of the will of one Shapurji Nasarwanji 
to Hormusji Nivroii, on the ground that the bequests oootained in it 
are illegal and void. The probate is only conclusive as to the appoint¬ 
ment of executors an(i the validity and the contents of the will—Williams 
on Executors, p. 452 (4th ed.); and on the application for probate it is 
not the province of the Court to go into the question of title, with 
reference to the property of which the will purports to dispose, or the 
validity of such disposition— Behaty Lall Sandyal v. Juggo Mohun 
Gossain (1). 

But it has been contended that as Hormusji was cited on Dosabhai’s 
second application for letters of administration in 1882, the grant of 
administracion to him cannot now be revoked. It appears, however, that 
when those proceedings were commenced, and when Hormusji was 
cited, Hirabai, who was the executrix named in the will (Hormusji being 
only named in the will as executor on her death), was still alive, and the 
citation did not, therefore, call on him to accept or renounce executorship. 
[167] On Hirabai’s death, however, which took place before the actual 
grant of administration to Dosabai, such a citation was imperatively 
required by a. 16 of Act V of 1881 before the grant could be legally made, 
and, therefore, in default of such citation, the proceedings were defective 
in substance—a circumstance which constitutes good cause for the 
revocation of the letters of administration, as provided by s. 50 of the 
above Act. We must, therefore, discharge the order, and direct that the 
letters of administration granted to Dosabhai be revoked, and probate be 
granted to Hormusji, in accordance with his application. 

The applicant to have bis costs here and in the Court below. 


12 B. 167. 

revisional criminal. 

Before Mr. Justice West and Mr. J^lstice Birdtoood. 

In Re Howard.* [25th August, 1887.] 

•K . n f\( AttfamatQru fftalUr already published—Indian Penal 

1860M. iOO^-'^Dismissatef ccmplaint-CrimuM Procedure 

Code (Act X of 1882), s. 203. 

. t • under s 199 of the Tadiaa Penal Code, agaiust the 

Acomplai^ wasfiled. u ^ newspaper for publishing matter alleged lo 

proprietors ^itor. and p oomplaior was lodged, found 

be defamatory, oomDlained of waa a mere reproduciioo or repablication of 
that the pubhottMo P in^^^ and published in another newspaper. He was, 
what had been p ? unless aod until criminal proceedings had been taken 

therefore o ^ publioatioD. a chargeof defamation could not properly be 

in respect of the earn p nublicatioo. He, therefore, dismissed the com- 

S” unda. S oT Pro..dare (Ao. K o. leSd,. 

^ )A that the order of dismissal was improper. The Indian Penal Code 
Held, that the oraer of a second or third publication an compared 

• Criminal Revision ; Application No. 172 oi 1887. 

(1) 4 C. 1. 
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is prima fact9 defamitoty, the Magistrate is boaad to take oogaizinoa ol the 
complaint, and deal with it according to law. 

This was an application under the criminal revisional jurisdiction 
of the High Court, under s. 435 of the Code of Criminal Procedure (Act X 
of 1882). 

The applicant Howard lodged a complaint in the Court of the Chief 
Presidency Magistrate, charging the proprietors, editor, and printer of a 
Bombay newspaper, called the Advocate of India, with defamation. 

Cl83] The charge w\s lail in reaneob of three paragraphs or reports 
published in that paner under data the 2l8t and 24th August. 1886, and 
30bh September, 1886 respectively. The alleged defamatory paragraphs 
purported to be extracts from other newspapers, called the Poona 
Obseyver and the Dekkan Herald, which contained reports of certain 
criminal proceedings instituted against Howard at Poona. 

The Magistrate, after examining the complainant, dismissed the 
complaint, under s. 203 of the Code of Criminal Procedure (Act X of 1882). 
Being of opinion that until the Poona Observer and the Dekkan Herald 
had^ been prosecuted and convicted of defamation in respect of the 
original reports which were alleged to ba defamatory, no charge of 
defamation would lie against the Advocate of India for merely reproducing 
the reports already published by the Poona newspapers. He also held 
that the complaint was one of a frivolous and vexatious character, 
intended to insult and annoy the owners and staff of a newspaper, with 
ths tnaDagamsot of which the cotnol^iodiQt was at ODcnity. 

Against this order of dismissal, Howard made the present application 
to the High Court, under s. 435 of Act X of 1882. 

The Court (West and Birdwood. JJ.) sent for the record and pro¬ 
ceedings of the case and after bearing the applicant in support of 
his application made the following order :_ 


1887 

AUG. 35. 

Eevi- 

SIGNAL 
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12 B. 167. 


OEDER. 

West. J.—It appears from the decision of the Magistrate in 
disposing of the case, though the matter k cot brought out with absolute 
clearness, that he was under the impression that when a previous publica- 
tion of the alleged defamatory matter had occurred, the subsequent 
repubhoation could not properly be made the subject of prosecution until 

that course had been taken with regard to the earlier publication. This 

however is not law. The Indian Penal Code makes no exception in 
avour of a second or third publication as compared with a first; and such 
an exception would obviously be made a means of defeating the principal 
provision of the law of defamation. In England it is not allowed to a 

defendant to prove that a staheraeot. simitar to the one for which he is 
indicted, has been previously uublished by [169] persons who have not 

(seeE.,v. Hole d) ■. and the repetition of a common 
IS not received as an excuse for its father 
promulgation iWatthman v. Weaver (2) : nor, according to the English 

<3amapes acainst one journal accepted even as 
iuln V ierr f?)) another journal for a repetition of the libel 

Tij -1 ^ oecoisary, and we direct the Chief Presi- 

dency Magistrate to resume the consideration of the complaint in this 

. directing his attention to the particulars thereof with reference to 


(1) 8 Cox C. C. 411. 


(2) 11 price, 257, note. 
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the principles we have indicated, and be will thereon give his decision on 
the complaint with regard to the following points :—1. the veracity and 
good faith of the complaint; 2, the legal responsibility of the persons 
accused, and each of them ; 3, as to the fact of publication ; and, 4, with 
regard to the nature of the publication as penally defamatory or otherwise. 
The order of the Magistrate dismissing the complaint is reversed, in order 
that he may proceed in the course we have thus prescribed. 

Order reversed. 


12B. 169. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. 

Justice Nanabhai Haridas. 


MoHANLAL BAICHAND {Plaintiff) V. ViBA PUNJA AND OTHERS 

{Defendants).*^ [1st September, 1887.] 


Zuriidiction-~Civil Procedure Code (Act XlVof 1882), s. 16. 

The plaintiff, who was a money-lender reeiding within the limits of the 
Abmedabad Cantonment, sued the defendants, who resided within the jurisdiotion 
of the City Small Cause Court at the same place, upon a bond executed by 
them at the cantonment. He presented his plaint to the Cantonment Magistrate, 
whose pecuniary jurisdiction extended to Rs. 200 only; but that officer, being of 
opinion that the suit was cognizable by the City Small Cause Court, returned 
it to the plaintiff, who subsequently presented it to the Judge of the City Small 
Cause Court, whose pecuniary jurisdiction extended to Rs. 600. On reference 
by him to the High Court. 

[170] Beid that both the Courts had jurisdiotion to try the suit, but that the 
Court of the Cantonment Magistrate was to be regarded as the Court of lower 
grade, and, therefore, under s, 15 of the Civil Procedure Code (4ctXlV of 1892), 
was the proper Court to txj the suit* 

Dwarkanath Dull v. Bhathu Ha-woldar (l)referred to and followed. 


[F.. 16 B. 702 (704).] 

This was a reference by Khan Bahadur Navroji Dorubji, Acting 
Judge of the Court of Small Causes at Abmedabad, under s. 617 of the 

Civil Procedure Code (Act XIV of 1882). It was as foUows 

“ The plaintiff in this case sought to recover from the defendants the 
sum of Es. 108. due on a bond dated 30th December; 1884. The plaintiff 
is a money-lender residing within the limits of the Abmedabad (Cantonment 
and it is stated in the plaint that the defendants executed the bond at the 
cantonment, where the cause of action, therefere arose. The de/^ndants, 
however, are residents of Mauje Naroda, m Daskroi Taluka, within the 

jurisdiotion of the City Small Cause Court. ^ fUa nsfu 

“ The plaintiff at first brought the plaint to be presented to the O ty 

Small Cause Court, but on learning that the Cantonment Magistrate also 

bad jurisdiction, he presented the plaint there with an application to have 

it filed in that Court. The Cantonment Magistrate, however, returned 

the plaint with an endorsement on the Small 

ing to 8. 8 of Act XI of 1865. the plaint should be filed in the City Sma 

Cause Court. On the plaintiffs’ presenting bis plaint to the City Small 


Civil Refetenoe No. 31 of 1887. 
tu 91 W.R. C. R. 457. 


598 



YI.3 B. & P. STEAM NAVIGATION CO. V. 3. S. "ZUARI” 12 Bom. 171 


Cause Court it was returned to him with an endorsement thereon that, 
according to s. 15 of the Civil Procedure Code, the suit should be instituted 
in the Court of the Cantonment Magistrate. The plaintiff, therefore, 
again took the plaint to the Cantonment Magistrate, who returned it with 
an endorsement, that, acoording to s. 17 of the Civil Procedure Code, 
cl. (b), the suit ought to lie in the City Small Cause Court.” 

The plaintiff having re-presented his plaint in the City Small Cause 
Court, the latter referred the following questions to the High Court for 
decision: — 

1. Is the Court of the Cantonment Magistrate at Ahmedabad with 
Small Cause Court jurisdiction within the cantonment up [171] to 
Rs. 200 to be considered a Court of “ the lowest'grade” within the meaning 
of 8. 15 of the Civil Procedure Code, in reference to the Small Cause Court 
at Ahmedabad, which also has jurisdiction within the cantonment? 

2. And if so, whether the present plaint should not be filed in the 
Court of tbe Cantonment Magistrate at Ahmedabad? 

Mahadev Bhaskar Chaubal, for tbe plaintiff.—Both the Courts have 
jurisdiction to try the suit. Under s. 15 of the Civil Procedure Code (Act 
XIV of 1882) the suit should be instituted in tbe Court of the lowest 
grade competent to try the cause, and as tbe Court of tbe Cantonment 
Magistrate had jurisdiction up to Rs. 200, and the amount sued for did 
not exceed it, his Court was the proper Court. See Dtoarkanath Dutt v. 
Bhathu Hoiooldar (1). 

Vishnu Krishna Bhatvadekar, for the defendant. 

JUDGMENT. 

Sargent, C.J.—Both Courts bad jurisdiction to try the cause—the 
Small Cause Court of tbe cantonment, because the cause of action arose 
within tbe local jurisdiction; and tbe Small Cause Court of the City, 
because the defendant resided there: but the former, whose jurisdiction 
only extends to Rs. 200, whilst that of the latter extends to Rs. 500, must, 
we think, be regarded as the Court of lower grade, and, therefore, under 
s. 15 of the Civil Procedure Code (Act XIV of 1882), tbe proper Court to 
try the suit. See Dwarkanath Dutt v. Bhathu Haicoldar (1). 


12 B. 171. 

ADMIRALTY JURISDICTION. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Jxistice Farran. 


The Bombay and Persia Steam Navigation Company, Limited 
(Plaintiffs) v. The S. S. “ Zoari,” (Defendant).* [26th April, 1887.] 

Prarl^e—Revieio of jiidgmenl—No appeal from order granting review —Ciril Procedure 
Code XIV of 1882), s. 629. 



No appeal lies from an order gcantioR a review of judgment, except in the 
cases set forth in s. 629 of the Civil Procedure Code (Act XIV of 1882). 


P.R. 1891 ; 62 P.R. 
P.L R- 1912 ; Appr,. 18 A, 44 ; 21 B. 328 (330) ; 16 
C. 788 ; R.. 22 C. 984 (989) ; 24 C. 878 ; 9 Ind. Cas. 320 ; 14 Ind. Cas 39 ] 


• Admiralty Suit No. 7 of 1836. 
(1) 22 W.R. C. R. 457. 
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In this'suit, which arose out of a coUisiou at sea, a decree for the 
plaintiffs was passed on the I4th April, 1887. Onthe2l8t [172] April 
the defendant applied for a review of judgment, on the ground of certain 
statements alleged to have been made, after the case had been concluded 
by a person who had been examined as a witness for the plaintiffs at the 
trial, to the effect that, “ if he had told the truth, things would have 
gone differently,” and stating facts whiob, if true, would have affected 
the plaintiffs' ease. On the 25th an order was made by Bayley, J., 
granting the review applied for. The plaintiffs appealed. 

Russell, for the respondent, raised the preliminary point that no appeal 
lay from an order granting a review. He contended that s. 629 sets forth 
the only cases in which an appeal from an order granting a review is 
permitted ; and that this case did not come within any of those clauses. 
He refrered to Abdul Bahimv. Bacharai (1); and, as to the old practice, 
Broughton’s Civil Procedure Code, at p. 295. 

Macpherson, (Acting Advocate General), for the appellants, contra. 

JUDGMENT. 

Sargent, C. J.—This is an appeal from an order of Mr. Justice 
Bayley granting a review. A preliminary objection has been taken, that 
in the present case no appeal lies from that order. 

Section 623 of the Civil Procedure Code is the first section dealing with 
the subject of review, and it states the circumstances under which a review 
may be applied (or. Then come ss. 624, 626 and 629, which are the 
material sections in dealing with the case now before us. The last of these 
sections provides that there shall be no appeal against an order refusing a 
review, but that there may be an appeal against an order granting a review, 
where such order is *' (a) in contravention of the provisions of i<. 624, or 
ib) in contravention of the provisions of s. 626, or (c) after the expiration 
of the period of limitation prescribed therefor, and wi bout sufficient 
cause. ” 

The question now before us is, whether the order of Bayley, J., 
allowing a review was " in contravention of the provisions of s. 626 , 
and to decide this we have to consider whether these words, which are 
used in cl. (6) of s. 629, mean that there may be an appeal on the ground 
that there was not " sufficient [173] ground*’ for granting the revi0W,---in 
other words, an appeal on the merits generally, or only on the ground that 
the Court has granted the review without first coming to a conclusion 
that there was “ sufficient ground,” or without notice of the application 
for review having been given to the opposite party, or without strict 
proof of the allegation referred to in proviso (6). 

We think that the latter is the true construction of this clause, and 
that there is no contravention of the provisions of s. 626, if the Court, to 
which the apoUcation has been made, was of opinion that the review should 
be granted, and if the rules laid down in the provisos have been observed. 

In the present case we understand that the learned Judge, who made 
the order, was of opinion that there was sufficient ground for review, and 
he accordingly granted the application. It is not contended that there 
has been any violation of the rules contained m the provisos to s. bJt>, 
and we must, therefore. hoH that there is no appeal from the order. 


(1) 1 A. 363 

COO 
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Farran, J.—I am of the same opinion. Section 629, cl. (6), gives 
the right to appeal against an order granting a review only where the pro¬ 
visions of s. 626 have been contravened. These provisions are four in 
number, viz., (first) that, if the Court be of opinion that the application 
for review should be granted, it shall grant the same ; (second) that the 
Judge shall record his reasons for granting it; (third) that the party 
applying for review shall give previous notice of his application to the 
opposite party; and (fourth) that where the applicant for review alleges 
that the new matter or evidence, the discovery of which is the ground of 
his application, was nob within his knowledge when the decree was passed, 
he shall give strict proof of that allegation. In the present case no one of 
these four provisions has been contravened and there is, therefore, no 
appeal against the order granting the review. 

Appeal dismissed with costs. 

Attorneys for the appellants :—Messrs. Winter and Burder. 
Attorneys for the respondentMessrs. Chalk, Walker and Smethain. 


12 B. m. 

[174] ORIGINAL CIVIL. 

Before Sir Charles Sarnent, Kt., Chief Justice, and Mr. Justice Bayley. 

Karim Mahomed Jamal and another {Plaimi^s) u. Rajooma 
AND Noorbai {Defendants),'' [23rd September, 1887.] 

Specific performance —Decree infavourof plainti^—Reclificatioii of decree onapplication 
of drfen(l^nt—Motion to setaside decree diswisef— Sub%equent aopliaation to rectify 
decree—Re$ judicata—Practice—Objection taken at hearing that the application 
made to Court was not the application o/ which notice had been given to opposite 
pao'ly -Preliminary point. 

The plaintiffs sued in 187? for specific performance of an agreement, dated 27th 
September, 1871, by which certain landed properties were to be divided, as speci¬ 
fied in the agreement, between them and the defendants. The case came on foe 
hoarnig on the I3th September, 1878. The defendants did not appear, and a 
decree ex-parte was made, which dccUred that the plaintiffs were entitled to have 
the agreement of the 27th September, 1871, specifically performed, and referred 
the suit to the Commissioner for the preparation of conveyances &c The 
decree was sealed on the 9th October. 1878, No further steps were taken by 
any of the parties for six years, and in September. 1884. the matter was first 
brought before the Commissioner. He then directed the defendants to lodge 
with him all the title-deeds of the properties which by the agreement were to 
go to the plaintiffs as their share. The defendants thereupon applied that the 
plaintiffs should be directed to lodge the title-deeds of the properties which by 
the agreement were to go to them, but the Commiasionor refused to make this 
order, being of opinion that be was not authorized to do so under the decree 

direction to him in respect thereof. The defendants on the 
10 th November, 1884. gave notice to the plaintiffs, that they would apply to the 
Court (I) “to set aside or vary its order of the 13ih S?ptember. 1878, so far 
as It related to the lodging of title-deeds. Ac.; (2) to appoint a receiver of 
certain properties mentioned in the agreement; i3) to order the plaintiffs to 
deliver up to the defendants the properties whioh be longed to their share under 
k agfeemeot; (4) to order certain accounts to be taken.” This motion w,is not 

dismissed with 

^ holding that the defendants had not .shown saffioient cause to 

rct XIV oMflA 9 ^''"TK of the Civil Procedure Code 

(Act XIV of 1882). The plaintiffs having still kept possession of certain of the 


• O 


Suit No. GG7 of 1877. 
601 


1887 

APBIL 26. 

Admi¬ 

ralty 

Jdrisdic- 

$ 

TION. 

12 B. 171. 


B Vl~76 


12 Bom. 175 


INDIAN DECISIONS, NEW SERIES 


C7ol. 


1887 

BBP. 23. 


Original 

Civil. 

12 B. 174. 


properties which by the agreement were to go to the defendants, notice was given 
by the defendants to the plaintiffs on the 28th April, 1897, that they would apply 
to the Court for an order that the plaintiSs should perform their part of the 
agreement of the 27tb September, 1871, so far as it remained unperformed by 
them, by giving up to the defendants possession of certain properties, and by 
accounting for the rents thereof, & 3 ., &c. At the bearing of this motion, 
counsel for the defendants asked that the decree should be rectified, by directing 
that the agreement should be specifically performed by tbe plaintiffs C17S] and 
defendants respectively. The plaintifis contended that the application was barred 
by lapse of time, and that the question was res judicata by the order of the 10th 
September, 1885. 

Held, that the defendants were entitled to have the decree rectified. Tbe fact 
that the decree declared that tbe plaintiffs were entitled to have tbe agreement 
of the 27th September, 1871, specifically performed, implied an order for specific 
performance of that agreement by all tbe parties to it. Tbe mandatory words, 
however, as against the plaintiffs having been, in the first instance, omitted, 
might DOW be inserted in tbe decree, so as to put the decree into the ordinary and 
usual form of decree in cases of this nature. Tbe Court has inherent power 
over its own records so long as those records are within its power, and it can set 
right any mistake in them. 

Held, also, that tbe motion was not res judicata by reason of the previous order 
of the 10th September, 1885. Although the notice of motion then served by tbe 
defendants on the plaintiffs included matters in respect of which the defendants 
sought relief by their present application, tbe Judge in making tbe order dealt 
with them as ancillary to tbe first and main point raised in that motion, 
the defendants’ right to set aside tbe decree under s. 109 of the Civil Procedure 
Code (Act XIV of 1882), Having decided that point against them, he did not 
really consider the other points at all. and did not adjudicate upon them, and, 
therefore, the present application in respect of those matters was not res 
j^ldicata. 

Counsel for the plaintiffs contended that the defendants were not entitled, on 
the present motion, to ask for a rectification of the decree, inasmuch as their 
notice of motion did not intimate that the point would be raised. 

Held, that such an objection ought to be taken at once as a preliminary point, 
As it was not made until the argument of counsel for tbe defendants was con* 
eluded, it should be taken that the form of tbe motion as made to the Court was 
acquiesced in. Tbe objection was then too late. 


[R., 22 B. 370 (374).) 


Motion. —The plaintififs brought this suit, in 1877, against the 
defendants, to obtain specific performance of an agreement dated the 27th 
September, 1871. 

The defendants were the daughters of one Tajoobhoy Kallabhoy, who 
died intestate in May, 1869, leaving a considerable amount of moveable 
aod iEQDaovGable property. Tbe first plaintiff was the nephew and tbe 

second plaintiff was the sister of the said Tajoobhoy. 

In July, 1869, the defendants applied for joint letters of administra¬ 
tion to their father. Tbe plaintiffs thereupon entered caveats. In July, 
1870. the second plaintiff assigned her interest in the estate of the intestate 

to the first plaintiff, Karim Mahomed Jamal. a r 

[176] On the 27th September, 1871. by a registered memorandum of 
agreement it was agreed between tbe defendants and the plaintiffs that the 
caveats entered by the plaintiffs should be dismissed, and that joint letters 
of administration to the estate of Tajoobhoy should be issued to the defend¬ 
ants, and that, with reference to the estate of the said Tajoobhoy, the 
following arrangement should be carried out: 

(1) Certain properties specified in schedule A annexed to the agree¬ 
ment, were to go to the plaintiffs as their share. 

(2) Certain other properties, specified in schedule B, were to go to 
defendants as their share. 
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(3) A property mentioned in schedule 0 was, after certain pre¬ 
liminaries, to be divided between the plaintiffs and the defendants. 

On the 25th September, 1877, the plaintiffs filed this suit for specific 
performance of the above agreement. In their plaint they stated that they 
were ready and willing on their part to carry out t;be agreement; 
and they prayed (1) for specific performance of the said agreement; (2) 
that the defendants might be ordered to execute to the plaintiffs convey¬ 
ances of the several properties specified in the schedule, and to hand over 
the title-deeds; and (3) for accounts, &c., &c. 

On the 13th September, 1878, the case came on for hearing. The 
defendants did not appear, and an ex-parte decree was passed for the 
plaintiffs. The following is the material part of the decree :— 

This Court doth pass judgment for the plaintiffs, and doth declare 
that the plainti^s are entitled to have the agreement of the 27th September, 
1881, specifically performed, e.ndi QoMTt doth order and decree that 
the title-deeds and the several properties mentioned in schedule A to the 
said agreement be lodged in the office of the Commissioner for taking 
accounts, &o., of this Honourable Court, to enable the plaintiffs, to 
prepare the conveyance of the said prope/'ties. And this Court doth 
further order that proper deeds for carrying out the provisions of cl. 9 
of the said agreement be prepared by the several parties to whom the said 
properties are agreed to be conveyed at their own expense, and that such 
deeds when prepared be executed by the proper authorities. And this 
Court doth further order that the plaintiffs do pay to the defendants the 
sum of Rs. 3,300 on or before the execution of the said conveyances. 
And this Court doth further order that it be referred to Charles Edward 
Fox, Esq., as Commissioner appointed for that purpose, in pursuance of 
Act VIII of 1859, Cl77] s. 181, to take the accounts of the rents of the 
several properties and outstandings due to Tajoobboy Kallabhoy, deceased, 
received by them or come to their hands respectively prior to the said 27th 
day of September, 1871, and the said Commissioner is to ascertain and 
report co this Honourable Court, with all convenient despatch, upon the 
matters hereby referred, after making all just allowances , and for the 
better taking of such accounts it is ordered that the plaintiffs and defend¬ 
ants do produce before the said Commissioner all books, papers, and 

documents in their or any or either of their custody, possession or power 
relating thereto.” 

The decree then ordered that the case should be referred to the 

Commissioner to take accounts of rents. &c.. and concluded in the usual 

forin,vte,, any of the said parties are to be at liberty to apply to the 

Court as there may be occasion.” The decree was sealed on the 9th 
October, 1878. 

The case having thus been referred to the Commissioner’s office, 
® parties for six years, viz., until Septem- 

oer. when the matter was first brought before the Commis- 

directed the defendants to lodge with him all 
tne title-deeds of the properties included in sch. A of the agreement, which 
as above stated, were tc go to the plaintiffsas their share. The defend- 
to fodt that the plaintiffs on their part should be directed 

vevo^L fhl properties in sch. B which were to be con- 

to make this order, being 
coSi^fl? “"'t authorised to do so under the decree, which 

upon, on the loth November, 1884. gave notice to the plaintiffs, that they 
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1887 would make an application to the Court " to set aside or vary its order 

E^Q3, of the 13th September, 1878,” in ceitain specified particulars. The terms 

rrRT/ituAT notice of motion are set out in full in the order made by the Court 

URIGINAL motion. (See infra). 

This motion was not brought on until September, 1885, and on the 
10th September, 1885, it was dismissed with costs ; the learned Judge 
(Bayley, J.) being of opinion that the defendants had not shown sufficient 
cause to justify the setting aside of the decree under s. 108 of the Civil 
Procedure Code (Act XIV of 1882), and further that the application was 
barred by limitation under [178] art. 164 of the Limitation Act XV of 
1877. The order dismissing the motion was drawn up, and was as 
follows :— 

‘ Upon hearing Mr. Macpherson. advocate for the defendants, who on 
the 2nd February, 1885, moved, on notice of motion dated 10th November, 
1884, for the following orders and directions of the Court, namely :— 

1. To set aside or vary the order of the Court, made in this suit 
on the 13th September, 1878, so far as it relates to tbe lodging in the 
office of tbe Commissioner or handing over the title-deeds, and executing 
the conveyances as mentioned,in the said order. 

" 2. To appoint a receiver to collect and get in the rents, profits, 
and income of the immoveable property situate at Butcher Street, and 
more particularly described in scb. C bo tbe agreement of 27th September 
187L 

“ 3. To order the plaintiffs, or any or either of them, to deliver up 
possession forthwith to the defendents of the immoveable property situate 
at Mahim, and more nartioularly lastly described in the soh. B to the 
said agreement of 27th September, 1871. 

”4. That tbe Commissioner of the Honourable Court be directed to take 
from the plaintiffs, or either of them, the followiog accounts, namely (0 
an account of the rents and profits of the aforesaid property at Mahim receiv¬ 
ed by the plaintiffs, or either of them, from the time of their or either of 
their taking forcible possession as stated in naragraph 14 of the defendants’ 
affidavit affirmed on the 5th November, 1884, up to the time of delivering 
possession thereof to the defendants; (ii) an account of the rents and profits 
of the aforesaid property at Butcher Street received by the said plaintiffs, 
or either of them from the passing of tbe decree mentioned in paragraph 
17 of the foregoing affidavit up to the time of delivering possession thereof 
to the receiver aforesaid; and (iii) an account of the building materials 
which tbe plaintiffs, or either of them, appropriated to their, his, ^ or her 
own use. as mentioned in the said paragraph 17 of the said affidavit; and 
upon reading &c., &c.. and tbe motion being this day called on for judg¬ 
ment, it is ordered that the motion be refused, and that the defendants 
do pay to the plaintiffs their costs of, and incidental to, the said motion. 

On tbe 28fch April. 1887. the defendants through their attorneys sent 

the following notice of motion to the plaintiffs 

“ Take notice that on Thursday next, the 5tb day of May, loo7, 
so soon thereafter as he can conveniently be heard, oour^el will m 
on behalf of the defendants abovenamed, before the Honourable Mr. 
Justice Bavlev. on the grounds of the joint affidavit of the defendants 
above-named.'(eopy whereof is sent herewith), for an order and direc¬ 
tion of the Court that tbe plaintiffs do perform their part of the 
agreement of the 27th September. 1871. referred to in the sard plamtjo 
far as it remains unperformed by them, by posses^ 

to the defendants of the Mahim property referred to in the defendants ■ 
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said affidavits, and by renderiog aa account; of the rents, produce, and 
profits thereof, and after asoeroaining the amount of such rents, produce, 
and profits, by paying the same to the defendants; and that a division or 
sale of the property, described in [179] sob. C to the said agreement 
and situate in Butcher Street, Bombay, be made, and that the plaintiffs, 
or one of them, do aocounb for the rents and profits of the said property; 
and that the defendants receive their shares upon such division or sale 
and also their shares iu the rents and profits thereof ; and take further 
notice that at the time of making such motion as aforesaid the defend* 
ants will rely upon their affidavits affirmed respectively on the oth 
November, 1884, 1st December. 1884, and 18th June, 1885, and the 
affidavits of Herbert William Buckland affirmed on the 15tb December, 
1884, and the I8th June, 1885, and filed in support of and the affidavit of 
the first plaintiff affirmed on the 25th November, 1884, filed in opposition 
to the motion made on their behalf before the Honourable Mr. Justice 
Bayley and dismissed by His Lordsbin on the lOth September, 1885. 
Dated this 28th April. 1887.” 

The motion haviug come before Bayley, J., be referred it to the Chief 
Justice as a proper case to be beard by two Judges ; and it accordingly 
came on forbearing before Sargent, C.J , and Bayley, J. 

Macpherson, (Acting Advocate GeneraU, for the defendants, in 
support of the motion :—The plaintiffs obtained, ex parte, a decree 
against the defendants for specific performance of the agreement 
of September, 1871. In order that the decree may be carried out, the 
matter bas been referred to the Commissioner ; but as the decree stands, 
the Commissioner is authorizdd only to enforce the agreement against the 
defendants, and not against the plaintiffs. Under the agreement, all the 
properties mentioned in sob. B are to go to the defendants as their share, 
and the property mentioned in sch. C is to be sold, and the proceeds 
divided. But the plaintiffs still keep possession of one of the properties, 
(called the ” Mahim property”), mentioned in sch. B and also tbo 
property in sch. G. The decree ordered nothing on behalf of the defend¬ 
ants. but gave specific performance to the plaintiffs, and the result is that 
the Commissioner considers that he cannot enforce it incur favour against 
the plaintiffs. But the Court in giving judgmeot must have intended the 
whole agreement to be performed. 

[Sargent, C.J.—You ask for a rectification of the decree. But there 
is no doubt that the decree meant to give specific performance to the 
plaintiffs, on the condition of their performing their part of che agreement. 
Upon a decree for specific [180] performance both sides can go into 
chambers, and obtain all that is necessary to carry out the agreement.] 

That is all we ask. We ask either that the Court shouid uow declare 
that that is what is meant by a decree for specific performance or that it 
should now insert in the decree the directions that are necessary in justice 
to the defendants, The agreement and decree have been carried out, 
except that some of the property, which ought to come to the defendants’ 
18 still withheld by the plaintiff. We now ask the Court; to order him to 
carry out his part of the agreement, for the specific performance of which 
ne got a decree. We have demanded possession of our property, bub he 
as nob given it. The decree might be in these words : ” declare that the 
said agreement ought to bo specifically performed, and this Court doth order 
^at lb be specifically performed by plaintiffs and defendants respeotivelv.” 
We also ask that the plaintifis should be directed bo account for the 
rents and profits of the Mahim property. The Court can alter the decree— 
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Jardine, for plaintiffs, contra .—I appear for the plaintiffs to resist 
the motion, of which we got notice by the letter of the 28th April, 1887. 
In that letter there is nothing said about any intention to apply for a 
rectification of the decree, and I, therefore, do not propose to argue that 
point. 

[Sargent, C. J.—But this question of rectification has been now 
argued at length before us. If the point does not arise out of the notice 
served upon you, the objection ought to have been taken at once, so that 
the discussion before the Court might be limited to the points raised in 
the notice. Such an objection ought to be taken as a preliminary point. 
As it was not taken, we must hold that the form of the motion as made 
to the Court was acquiesced in, and the motion must now proceed on 
that basis.] 

[181] Then I submit that the Court has no materials before it to 
enable it to deal with the question of rectification of the decree. The 
decree is now ten years old. The defendants have had, in some respects 
at all events, the benefit of that decree, and now at the end of ten years 
they ask that it may be rectified. If they were dissatisfied with the 
decree, they might have had it set aside, or have got a review. They did 
not avail themselves of either of these remedies. How can they complain 


now ? 

But, further, I submit that this question is res judicata. On the 
lObh November, 1884, the defendants gave notice of motion “ to vary the 
decree,”—that is, to rectify it. They did nob bring on that motion until 
the following year, and on the lOtb September, 1885, it was dismissed 
with costs. The defendants asked then for precisely the same relief that 
they ask now, bub in a different way. They might have urged then all 
that they urge now. They were bouud to bring forward every ground on 
which they could ask relief—s. 13 of the Civil Procedure Code (Act 
XIV of 1882). They use the same affidavits now that they used then. 
Their application was refused. 

[Sargent, C.J.—That application appears to have been refused on 
the ground that, unless the decree was set aside, nothing could be done. 
The alteration they then asked for was ancillary bo setting aside the decree. 
They asked that the decree should be varied in case it was first set aside, 

and the Judge thought that sufficient cause was nob shown justifying the 

setting aside of the decree under s. 108 of the Code. The application now 
is to amend the decree by inserting certain words.] 

The relief asked for is the same. The order recites the whole appli¬ 
cation, and refuses it. The Court can only look at the order to see what 
was asked for and what was done, and that order shows that the present 

application is res ,• ao 

Farther, is no lapse of time bo be a bar to an application of 
This is really an application for review, but a review is barred. Will tne 
Court, on application of this kind, do what it would refuse to dp on an 
application for review 7-Assur Alt v. Woolfutoomssa (3). 

[182] [Bayley. J.—This application is nob made under the Code. 

bub under the general powers of the Court.] ___ 


(1) 30 Ch. Div. 239. 


(2) 7 App. Gas. 19, (34, 35). 
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Where a special remedy is given by law, parties cannot seek similar 1887 
relief under the general powers of the Court. Bep. as. 

reply.—This is not an application for review under 
9. 623 of the Code. That section gives the right to apply for a review of OeiginAL 
judgment. The word " judgment ” is defined by s. 2 of the Code. In a OlVlL. 
review you attack the judgment. We do not complain, in any way, of 
the judgment. We ask rather that the decree may be made to conform to ’ 
the judgment. 


JUDGMENT. 


Sabgent, C.J. —The question before us arises on the notice of 
motion given by the defendants to the plaintiffs on the 28th April (His 
Lordship read the notice above set forth). The motion having* come 
before Bayley, J., be has referred it to this Court for decision. 

The whole matter has been referred to us. and there is no doubt, 
therefore, that the plaintiff might have taken here any objection 
which he might have taken before. If. when the case first came on 
before Mr. Justice Bayley. it had been objected that the defeudants, on 
the notice which they had given, could not ask for a rectification of the 
decree, and that objection had been repeated here. I should have been 
disposed to refuse this application on that ground. 


In this case, however, the objection, that the notice of motion did 
not state that an application would be made to rectify the decree was not 
made until Mr. Macpherson had concluded his argument, and was then 
too late. The question, therefore, now is, whether the order asked for can 
be made, having regard to the terms of the decree; and. if not whether 
the decree can now be rectified so as to allow the order to be made. 

Under the terms of this decree I should nob myself have had any 
difficulty m makiug all the orders necessary against both parties for its 
performance. The declaration which the decree contains, that the 
plaintiffs are entitled to have the agreement of the 27th September 
1871, specifically performed, implies that he is himself specifically to 
perform 1 . as well as the defendant. [183] As. however, the absence 
of mandatory words as against the plaintiffs has given rise to difficulties 

be rectified 

so as to allow the necessary orders to be made. Can we now insert 
the mandatory words ? We have been referred to In re Sioire Cl). In 
that case Lmdley L. J., says: ‘ There is no such magic in passing 
and entering an order as to deprive the Court of jurisdiction to make iti 
own records true, and if an order as passed as entered does not express 
the real order of the Court, It would, as it appears to me, be shookiug 

^^Srieved cannot come here to have the record 

fchL therefore, that if it is once made out 

that the order, whether passed and entered or not. does not express 

th^HehT Court has ample jurisdiction to set 

at right, whether it arises from a clerical slip or nob.” And Bowen 

inherent power over its own records 
lu? u ^ I’ecords are within its power, and it can set right anv 
mista^ 10 tnem It seems to me that it would be perfectly fhLkine 

4 ractify an error which is really the error^of i‘s own 

□ister. An order, as it seams to me. even when passed and entered may 


(1) L. R., 30 Ch. Div, 2J9, (24G, 847). 
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be amended by the Court so as to carry out the intention and express the 
meaning of the Court at the time when the order was made, provided the 
amendment be made without injustice, or on terms which preclude 
injustice.” 

These passages, which I have read from the judgments of the Lords 
Justices, must commend themselves to the common sense of every one. 


It is true that a considerable time has elapsed since the decree was 
made. The decree was passed in 1878, and we are now in 1887. What 
is it, however, that we are really asked to do ? We are merely asked to put 
the decree into the ordinary and usual form of decrees in cases of this 
nature. I can see no difficulty in doing this. The plaintiffs asked for a 
decree for specific performance of an agreement, and they got it. flow can 
they object to the decree being in the form in which such decrees are 
ordinarily framed ? The decree, as it stands at present, declares [i84] that 
“ the plaintiffs are entitled to specific performance of the agreement.” The 
usual form is to declare that “ the agreement ought to be specifically per¬ 
formed, and the Court doth order and decree that the same be specifically 
performed accordingly.” I think the decree may be amended so as to put 
it into the usual form. 


Bub we have been asked by the defendants to do more than this. We 
have been asked to add further and consequential directions. We think, 
however, that we cannot do this. Many things may have happened to 
affect the position of the parties, and we are of opinion that it would not 
be safe to do more than we have said. Under the decree as amended, the 
parties can, no doubt, have the agreement carried into effect. 

It has been contended that the present motion is res judicata ; 
and that the question was decided by Mr. Justice Bayley by bis order of 
the lObh September, 1885. No doubt, reading literally the notice of 
motion on which that order was made, the relief there asked for 
would seem bo be the same as that applied for now. But it is impossi¬ 
ble not to see bow the Judge there dealt with the motion. The first 
clause of the notice of motion, as stated in the order itself, was that 
the defendants would apply to set aside the decree of the 13bh September, 
1878. That was an application under a. 108 of the Code. The notice of 
motion, however, included other points, and no doubt these points included 
the matters in respect of which the defendants now seek relief. It is 
clear, however, that Mr. Justice Bayley dealt with these subsequent points 
as ancillary to the first and main point raised in that motion, viz., the 
defendant’s right bo set aside the decree. Having decided that point 
against them, he did nob really consider the other points at all, and did 
nob adjudicate upon them, and, therefore. I do nob think that the presen 
application is res judicata by reason of the order of the lObh September, 


L885. 

Then it was argued that the defendants might have applied for a 
eview, and that having failed to apoly within the presor.bed time they 
.re now barred from obtaining relief. We do net, however think that 
hia is a matter for review. It is the decree we are asked to alter, and 
lot the judgment. There cannot be a [185] review because of an error 
0 a docree. Section 206 of the Code deals with amendments of decrees , 
1 , 623, with review of judgments. The former section, however, does not 

ipplv to this Court. 

For the reasons which I have given, we are of opinion that the decree 
nay be amended in the manner which I have pointed out. loasmuch as 
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oonaequenoe of tha defeodanta not 1887 

fh® hearing of the case ia Seotembar, 1878, wa think Bbp. 23 . 

they ought to pay the costs of this motion. _ 

Attorney for the plaintiffs:—Mr. Khanderao Moroji. ORIGINAL 

Attoroays for the defendantsMessrs. Crawford and Buckland. OlVIL 
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ORIGINAL CIVIL. 
Before Mr. Justice Far ran. 


NaTHA AND OTHERS (Plaintiffs) V. LaDKAVAHU. 
Karamsi Madhowji (a minor), and Kessarbai (Defendants).* 

L29th September and 1st October, 1887.] 

ieitator’swi'iow but 

by the wdoioof hts deceased stn—Sueh adoption fv an aioptiL, not to testator him- 
selj. but to Jt's deceased son—idoption of testator's nephm directe i by will -Benuest 

precedent to kis ialZ theTC 

to do ,0 io bi, liletin.., bi, a.ofb.er.in-l.^’SE^^bM.’be w!d„„” olU deT.^' 
cd soa Liladbar), was to tako the said Karamsi in adootion ’’ TKia loiii rv an 
roa.mu.d : ■'His adoption oer.m.ny is .o b:“:;/o prop 

mayr mim »s a res.duo after all the thiogs mend-oed in my will^ have beeo 
doDo. I give to this lad as his inheritance, and I appoint him as tnv heir ” A 

Bubsequentclauseof the will directed as lollows:-^ m as tnj beir. A 

T clause above it bas been directed (that a son) should 

to my executors to be fit is dulv to ha ^Ppeap 

property, as nientiooed above L duly t/KivAn“/ 

adoption ceremnny is to be performed^ And th n^i And bis 

marriage also are Liy to be made as written abovf”^® 

and not to adopt a son to thr^staJor thf ® r.iladhar. 

.b. „« b, Hmdu law compel to “ ' 

rSSH- 

mov;ahle p,op°aS oor^L"r„h "rt,' ““h ” " »' “S' to- 

The rant Itch it may yVeld '*« kanyadan. 

shall have married. And afte^KesJarn fsbe) “7 grand daughter 

house shall duly be en, J 5 , ^ ^ ownership of) the said 

-take back .he said hous:?n^t*;'“f‘ 

estate m tbe'house! d^uae. KessarDai vva'. entitled only to a life 

CAppr., 9 O.W.N. 309.] 
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This suib was brought by the plainbiffs. as executors of the will of 
Kessowji Jadowji. for the purpose of having the will of their tesiator 

‘"‘"“'Stowii Jadowii. a Hindu inhabitant of Bombay, died on the 9th 
February, 1886. leaving a will, dated the 8bh February. 1886 of which he 
appointed the plaintiffs to be the executors. Probate of the wil was 
obtained on the 7th March. 1886. The testator left him surviving (1) his 
daughter-in-law. the first defendant Ladkavaou, who was the widow of his 
decLsed son Liladbar Kessowji; (2) a grand-danghter pssarbai. the only 
child of Ladkavabu; and (3) Karsandas Natha, the first plaintiff, who 

was the son of a separated brother of the testator. ui j 

The testator left a very large amount of property, both moveable and 

immoveable. By his will he bequeathed many legacies and a W 
charity. He also provided for his daughter-in-law. the first defendant 
Ladkavabu. and his grand-daughter [ 187] Kessarbai. He then directed 
{cl 28) that his daughter-in-law should adopt one Karamsi Madhowji, the 
son of his nephew Madhowji Kacbia ; and the residue of bis property. 

“ after all the things mentioned in his will had bean done, he gave to 

this lad as his inheritance.” . t • i i... fuio 

The following are the clauses of the will which are material to this 

“In our caste at Abdasha a distribution ilani) at small sUver 
goblets is to be made. To each house (family) one small goblet (weigh¬ 
ing) about eleven tolas is to be given. x 3 -i j 

20 “As to whatever ornaments (or jewellery) and silver and copper 

(and) brass vessels (and vessels) ot other metals wbieh there >“ “jr 

house, and as to the household furniture of any sort 

all those (I) give to my son Liladhar's widow Ladkavahu. She may use 

‘'“^ 2 T“Tntoa 1 ,Tat:rTerfirmy house (known as) ‘bat of SHah 
Lalii Pun,i “this now fallen down. That house ‘o ^ talt 
and completed with three upper storeys, (outlays being ^ 

oronertv The said Ladkavahu is to reside therein. And my (deity) 
^hakorii shall gloriously abide in the said house. A bhot (arrangement, 
IcfisTo be Ida in respect of the temple thereof And my execu^^^^^ 

are to purcitiase . ^r«T/^v^h> "Rq 2 500 Mv place of business 

WbenLadkat™uitll'“t£hep|^^^^ 

hl^ouro? to uude;m“ntioned ' trust fuud ' R,. 1,000 for to expenses of 
her betrothal Kesssrhatoayjar^^^^^^^^^^^^ 

sion of her mairiage for It ® expenses of feasting the jan (2) 

a family by the seniors. ' which aooompaaies the bti degtoom when 

(2) te married there. 

73) of coe-s son or daughter. 
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the said Ladkavahu shall duly spend, in accordance with the advice of 
my executors from Rs. 8,000 to Es. 11,000 out of my property. Those 
rupees are to be paid out of the income of the ‘ trust fund’.” 

26. “ When Kassarbai may marry, gold, silver and jewelled ornaments 
and wearing apparel worth from Rs. 14.000 to Rs. 15,000 are dulv to bo 
given to Kessarbai out of my property at the time of the ‘ kanyadan ' 
(ceremony). The amounts mentioned in the foregoing twenty-fifth and 
twenty-sixth clauses (directed to be paid) for the marriage, my ‘ trustees ’ 
aie duly to pay out of the undermentioned ‘ trust fund’.” 

27. “ When Kessarbai may marry, there is to be given to her. out 

® property, one house which has been purchased from Shah 

The said house bears * Ward No.’1451 and 

KtzTsaUDl fit) is (situated) in 

^azi bai (D) Street. That (house) is to be given to Cftori* Kessarbai as 

kanyadan. The rent which it may yield, Kessarbai may enjoy after (she) 
my grand-daughter shall have married. And after Kessaibli’s decease 

chUdren. If, by the will of God. Kessarbai should die without (leavine) 

theS^r po^esifn/" 

Kaohra’s sod Karamsi Ma- 
dhowji now (living). He is about nine years of age. lb is my wish to 

adopt him as my son._ If I should not be able to do so in Jv ZeLe 

HU widow is to take the said Karamsi in adoption’ 

His adoption ceremony idattaoidhan) is to be performed. My pro^oertv 
wh.oh may temam as a residue, arter all the thiegs mentioned in rnywH 

ri89l ^ i^teritLoe. And (I) appo” t 

SK.Sj s. x.“s. “Xi “sr S‘ 

same about Rs. 5.000 are to be spent ” ^ property. For the 

house (koowQ as) that of r t> • j ^ first storey of fcbe 

forays (thareS' tdkavahu is “L‘’d“ ““h 

efery Lo™thyo“‘bre “a^t^^^^ 

same .s to U pa^d out of the income of the unYerSS^ tms'bt 
hiseonduotshotirb” gcodTye“r!^ “1 twentyonn years.'if 

my property. And if ^ ®ver to him 

not be good-that is to say if hVsrou'lf t'*' should 

person) of good hehUrttVam?-^ ^ 
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Karamsi should be(auersoD) ot good behaviour, then my executors are not 

“ ““ 3 ^ 5 '""Vfter°'’tbrlid”Lsarbai's marriage when her aga™ ( 1 ) 
(ceremony) may take place (the presents called) mosa.« on account thereof 
will have to be made. Tor that purpose my trustees [190] 

pay out of my property Es. 2,000 out of the income of the undermentiou- 

' To' ■■ Mv immoveable property is here. It is my intention to make 
* 4 . ’ fKarartf And if I should Dot bave made that trust in my 

lifetiL the executors of my ' will ’ are to make a ‘ trust,’ 1 “ ^ 

T pive and settle to give mv immoveable property mentioned oelow. The 
^ Tn.on«rt^ ie (situated^ in different localities. The municipal authori- 
”s rave S ithSereut) ’ wards ’ to which they belong. The num^ 

hers thereof thev have mentiooed io their bills. The said 
th^tr^ruumbers and the names ot the streets as mentioned in the 
• ; WxWq (T) <itate below (i.e.) those of each one property. 

““ 4 ™ ■■ When mv own (grarid-daughter) Kessarhai shall marry 

Rs 15 000 are to ’oe paid to her as a ' legacy ' out of my property, .tnd 
S^hat (amoa“t) ’ Goveroment promissory notes’ are to be purohascd 

and given or (seme) immoveable property is 

The ineome ol the interest (and) rent thereof that shall be received is duly 
to be paid Bai Kess«-’’ directe^(that a 

1 sLuld to SoptT Ip aceordauce therewith, after the said Karams. 

Andmh^mvpr^y .^^^ 

‘’“‘^^hisri^trfilld rtb'e r^cutors m Apm, ,88V. The plaint stated 

- ^^rious, 0 — - a--,- - - —:l 

the bequests conramed ® ^ ^ [ 191 ] ..laintiffe have been 

mthe^l wroStelnra. and if so to what exteot are the 

same invaM ?^t ,,e the rights and interest ol the defendant Ladkavahu 

fcf aTd rarest of the defendant Karamsi 

Madhowii in thh testator’s estate 'l-'f' ^ ’ 

The prayer of the plaint was as 0 'g Court whether 

" l”h“lf the hCests and d^ 

“ri’reiiSd-anliflorSex^^^^-^ 

'^n..„ils.h7o=«er.7rnieeon the eev^ion of .he hes. pregnaney of 
TTln^Q wife. 
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B..M fit! the right and interest of the defendant Ladkavahn in the 1887 

by thU 00 ^ 1 . 

; .k interest of the defendant Karamsi Madhowii OsiaiNAL 

ra::d"gyirLVorhV ctr^^ - 

under, Sis’^HtiurbtrStt-rf'^dhfettot’'^ 

«ho written statement in which 

vari^noPUDOtual payment to her of the 

entitled under the testator’s will. She 

that the p amtiffs had not banded over to her the silver 

ol*na« ^ ft furniture given to her, as direjted bv the 20th 

c Tl 4 a ®the directions of 
ci. kSl. Ibe eoacludiQg clauses of her written sbatemeno were as follows:— 

flniirf \ f defendant submits to the judgment of this Honourable 

iV L J'T"" ‘^1- 29 contained are valid! 

ana now the same ought to be carried into effect. This ri92l 

de eadaSt that promised this 

estatH ff receive a sum of rupees five lakhs out of his 

th 8 sum Karamsi Madhowii; and this defendant submits that 

ed tZ i be ^dered to be paid to her if the said adoption is perform- 

KarJm Madhowii Kacbra. the father of the said 

bo is naid a Inro ^ idling to give his said sod in adoption, unless 

submits I tht 7^^ of money out of the said estate, and this defendant 

shoSfb! Hou,„pable Courl whether each sum 

by tbis^wuul that the various sums described 

bequests In'the‘*l“bf "'“‘ii ‘hat the religious charitable 

bequests .n the sa.d will couta.ued should be forthwith e.rried into 

olaim!d toTe “awilMadhowji, io his written statement 
under hi! will !„d iL !" ° A estate of the testator 

for h^s irnlret 111 ellaSm’^ 

i8a7“;rn‘!i:7oii“ 

1. Whether the Advocate-General is a necsssary party to the suit '* 
party to a necessary 

ooppfr, bm!r*a'’nd''7’th“"’“'*"'°‘i absolutely entitled to the 

referred to in cl 20 of the wiuf 

will whenTe-bml! ““tioned in cl. 21 of the 

by ol. 40 of the said tmT'’ '^' ■Deluded in the trust provided 

rigsYfi*'' »onstructioa of ola. 28, 29, and 30 of the will ? 

i. J. At 

613 



12 Bom, 194 INDIAN DECISIONS, NEW SERIES 


[Yol. 


1887 7- What estate Kessarbai takes in the house given to her by cl. 27 

OCT. 1. of the will? . , .,1 u ij 

- 8. How far the religious and charitable bequests in the will should 

Original be carried into effect? 

OrviL. 9. Whether the second defendant Karamsi Madhowji is absolutely 

~ entitled to the whole, or what part, of the residuary or other estate of the 
testator comprised in the said wills ? 

10. Whether the second defendant is entitled to any, and what, sum 
for bis maintenance and education ? 

Counsel for the various parties having stated that it was not intended 
to challenge any of the charitable bequests in the will, the Court found, 
on the first issue, that the Advocate-General was not a necessary^party to 
the suit. As to the second issue, the Court was of opinion that Kessarbai 
was entitled to appear, and directed that she should be added as a co¬ 
defendant, and the first defendant was appointed as her guardian ad 


litem. 1 • 'ly 

Macpherson (Acting Advocate-General) and Ghitty, for the plaintiffs. 

Jardine and Telang, for the first defendant. 

Lang and Ru&selh for the second defendant Karamsi. ^ 

Telang and Camac, for the third defendant Kessarbai. 

Macphenon, for the plaintiffs.—The first and eighth issues are 
immaterial, as none of the parties propose to contest the charitable 
bequests in the will. The second issue has been disposed of, as Kessarbai 
has been made a party to this suit. As to the third issue, I refer to els. 10 
and 20 of the will. We do not offer any evidence, and leave the construc¬ 
tion of these clauses to the Court. 

As to the fourth issue. This issue depends on the construction of 
els. 21 and 40 of the will. We submit that Ladkavahu is only given the 
use of the house in question. Under the last paragraph of ol. 21 she 
would probably be entitled to let the house. Clause 30 also applies to 


[194] As to issue No. 5. With regard to cis. 28, 29 and 30 of the 
will, the executors submit whether the direction given to bis daughter-in- 
law to adopt Karamsi is not wholly inoperative. We say Karamsi cannot 
now be adopted. A man cannot delegate the duty of adopting to any one 
but hia Widow-West and Bubler. p. 1072, p, 984; Bhagjandas Te.,rml v, 
Bajmal (1). The testator olearly intended that uis daughter-m-Iaw should 
adopt to himself; see ol, 46, But it has never been decided that any one 

can thus act vicariously for a naan, except his own widow. 

Further, the executors sahmit that the gift of the residue to Karamsi 

is conditional on his being ^^“Ptnd, This question depends nn^^^to 

construction of the will. The cases on this "4" "! n’unoil 

Md thlt wl“erTa gHt was mS Iperson whose adoption ™ 

similar to this will, and the reasoning m the judgment applies here, 
contend that the gift to Karamsi is contingent on bis adoption._ 


(1) JO B.H.C.R. !241 (257). 
(4) 12 LA. 72 = 11 0. 463. 


(2) 3 I.A. 253. (S) 12 B. 202, 

(5) 12 C. 686 (693).: 
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As to issues nine and ten. These issues naturally come next in order, 
for they depend on the decision of the fifth issue. If our contention be 
correct, viz., that Xaramsi cannot be adopted, then these issues are 
immaterial. But if we are wrong, and if Karamsi may be adopted by Lad- 
kavahu, then it is necessary to decide these issues. The questions raised 
depend on ols. 30, 31, and 46 of the will. We contend that Karamsi, at 
most, takes a life estate under these clauses. Karamsi is now only nine 

years of age. and there is no provision for his maintenance until he is 
eighteen. 

^ to issue No. 6. This issue depends on cIs. 24, 25, 26, 27, 35, and 

41. We say the sums referred to in this issue ought not [195] to be set 

aside, as these clauses provide that the legacies are to be paid out of the 
trust fund. 

As to issue No. 7. We say under cl. 27 Kessarbai takes a life estate. 
CaL (lV° void, as she has no children at present—Tagore 

Jardine, for the first defendant Lidkavabu.—Issue No. 3 is the first 
issue in which wa are interested. As no evidence is offered by the other 
parties, Ik must be decided in our favour. 

As to issue No. 4. We agree with the nlaintiffs that the house 
referred to is comprised in the trust, but subject to the direcbioos in els. 21 
and dO of the will. We say Ladkavahu takes a life interest in the bouse 
subject to the specific appropriation of it. either present or contingent, con¬ 
tained in els. 21 and 30. and that she is entitled to such portion of it as is 
not appropriated. 

As to issue No. 5. We contend that the clauses referred to in this 
issue contain a direction to Ladkavahu to adopt Karamsi as son to 
herself and her deceased husband. Liladhar. and that Kanmsi’s inherit¬ 
ance 18 conditional on such adoption : see cl. 28. The religious efficacy 
of a grandson is the same as that of a son. 

The direction that Karamsi should take the name of Karamsi 
Thfpr'rT n®?"? surplusage if ha were adopte.1 to the testator. 

Xhe Oourt Should adopt a coDstruotion which would give effect to the 

intention of the testator. The words of the will in Shamavahoo’s Case (2) 
were stronger than the words here : see cl. 15 of the will in that ease 

We also contend that the gift to Karamsi is contingent on his 
adoption. Shamavahoo s Case (2) is directly in point. Clause 46 of the 
will 18 almost conclusive. The provision in this clause as to the possible 
adoption of some other person is nugatory, unless the gift under cl. 28 is 
conditional on adoption. The words in this latter clause giving Karamsi 
the residue follow the words directing his adoption. The will in 
Shamavahoo s Case (2) is different in this respect. 

part of ?®3sarbai.—As to issue No. 7. Only for tbe latter 

Llf ihl n would undoubtedly take an absolute interest. We 

children Tf*"® ‘'•^use as a gift to Kessarbai and her 

divested on ^ marriage, subject only to its being 

aivested on her death without issue. 

thatKtrL^^''it^frhT?? Karamsi Madhowji.-We submit 

beenadoSinH although he has not 

refuse to ^adonf^ although be should never he adopted. Ladkavahu may 
refus e to adopt him, and she cannot be compelled to adopt. It is 


(1) I.A. Sup. Vol. 47. 
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impossible that the testator can have intended the devolution of his 
propertpy to depend entirely on the will of Ladkavahu. This must be the 
result if the Court holds adoption to be a condition precedent to Karamsi’s 
taking the property. The Court, if possible, will hold this to be a con¬ 
dition subsequent, not a condition precedent—Theobald on Wills (3rd 

ed.), p. 373. ,• 3 L iu T> • 

[FarraN, J.—Has that principle ever been applied by the rrivy 

Council to Hindu wills?] , 3 l- • 

I do not know of aov case. It is only by holding that adoption is 

one of “ the things mentioned to he done ” in ol. 28 that it can be made a 
condition precedent. But it is clear that those words refer to the residue 
remaining after making the prescribed payments. If adoption be a condi¬ 
tion precedent, the estate may be io suspense indefinitely, for Ladkavahu 
can adopt at any time till her death, and until then the estate will nob 
vest—Peyton v. fiwry (l). ^ condition precedent be expressly 

stated, and cannot be implied. Here it is only implied. If the plaintiffs 
contention be correct, the Court must imply an impossible condition 
precedent. If Ladkavahu’s argument be correct, the estate is left at her 
merev. Clause 31 shows that Karamsi is the persona desmata, and not 
adopted son. Shamavahoo'B Cose 'ajs distinguishable m several 
points; bat in any case that decision is not binding on this Court. The 
words of the will there were different. Clause 46 of this will shows 

the testator selected Karamsi to be his heir, and wSf. 

he [197] should be adopted, mdhornoni Dehya v. Saroda Perskad 13) is 

a verv ambiguous ease, and is in our favour. 

if however, the Court holds adoption to be a condition precedent, 

bhen we submit that the contenbioo made on behalf of Ladkavahu is - 

and nob that made on behalf of the plaintiffs. The Court will nob hold 

that the contention is to do what by Hindu law You 

[Farran, J.—What do you say is to be the effect of cl. 27 . iP 

are interested if you take the residue.] 

I say Kes^rbai takas a life interest only. 

Maevherson, in replv.—As to cl. 2T, tbe eontenbioa that the woids 
“and after Kassavbai’s decease, &c..” are words of limitation oaooob be 
► THa faeb that the gift to her cbildren is void, does not give her 
rr»er ' Irete sht takas only a life interest. As to els. 28 and 

that be contemplated an adoption by his executors. 

The English who 

ti: dtrsrr 1 1 tzn^e adopted son, or is it Karamsi whether 
adopted or not ? 

JUDGMENT. 

Farran J -I do not think that any advantage would be gadued by 
delaying my judgment in this ease, and I will, therefore, give m, deeision 


( 1 ) 2 P. Williams 625. 


(2) 12 B. 202. 
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Toe fitsli I have already decided, and have held that the Advocate 
General is not a necessary party to this suic. The eighth issue may be 
taken io conoectioo with the first. All parties are williog that the charities 
should be carried out; and as there is [198] nothing which is shown to 
be invalid in the charitable bequests in the will, I will find the eighth 
issue in the affirmative. The intention of the testator is clear, and as all 
parties are desirous that his intention should be effectuated, even though 
there may perhaps be some doubt as to its perfect legality, I will not 
endeavour to discover it. 
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The third issue also I decide in the affirmative, no evidence having 
been offered with regard to it. 

Next comes the fourth issue. I d-^cide this issue in accordance with 
the contention put forward on behalf of the plaintiffs and the first defend¬ 
ant ; and I hold that the house in Mody Bazar is comprised in the trust 
created by cl. 40 of the will, and ought to be included in it, but subject to 
the provisions contained in els. 21 and 30. 

Passing over the fifth, I deal with the sixth issue. All these sums 
are plainly to be paid out of the income of the trust premises, and that 
income cannot be ascertained at present. This issue must, therefore, be 
decided in the negative. 

As to the seventh issue, I confess I should wish to put a different 
construction on the will than that whicu I find myself compelled to adopt. 
(His Lordship read el. 27 of the will) It is true that a gilt of the rents 
of a property is generally equivalent to a gift of the property itself; butit 
is clear that the testator does nob mean or mtsnd that Kes^arbai shall 
bake the property absolutely. He gives her the rant of the house, and 
after her death he gives “ the ownership ” to her childreo. Obviously, 
therefore, if she had children she was only to take a life estate. But at 
ftie testator’s death Kessarbai had no children, and, therefore, on the 
authority of the Tagore Ca&e (11, the gift to them is void. That circum- 
stanee, however, cannot be tak^jn to enlarge the interest given to her by the 
will, ani, therefore, 1 must find upon this issue that under cl. 27 she is 
euticled only to a life estate. 


The remaining issues to be dealt with, viz,, the fifth, ninth, and tenth, 
all depend oa toe c instruction to be out on els. 28, 29, 30, and 46 of the 
will. By cl. 28 the testator directs bis [199] daughter-in-law. (the first 
defendant Lidkavabu) to adopt a sou (His Lordship road cl. 28 ). Now, 
the first question which arises is, whether that directioo is a direc'don to 
her to adopt a sou to himself (the testator), or a direction to her to adopt 
a son to herself and her deceased husband Liladbar, which was the only 
adoption which she was compebsnb by Hiodu law bo perform. By that 
law any adoption made by a widow eoures to herself and her husband. 
Why should I hold the testator to have directed Ladkavahu to do what 
she could nob do? Tne fact that by cl. 29 the adopted son is directed to 
taka the name of Kvramsi Kessowji has bee'i relied on as showing that 
tbe adoptioQ was intended to be to the testator. I do cot think, 
however, r,hat any weight cau be attached to that circumsbance. That 
•direction would have been unnecessary if tne adoption was to the testator, 
but I do not think it in any way assists us in construing cl. 28. The 
provisions of cl. 46, however, tend to show that what Ladkavahu was 
•directed to do was what could be legally done, viz., to adopt a sou 
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no!®! •'“'■self- It was argued that the testator did 

U^I. not know the law. and in big ignorance contemnlated an adoption to 

Original -n construing a 

n,;;.. ^®®P the Hindu law is, and 

what It permits, and I must, therefore, hold that the direction to 
Ladkavahu was a direction to do what by law she was alone competent 
to do, vzz., to adopt a son to her husband and herself; and I find nothing 
in the will to compel me to hold otherwise. 

The next question to be considered is, whether Karamsi is under 
the will entitled to the property, although be has not been adopted, 
lam unable to distinguish this case from the ease of Shamavahoo (1). 
I consider I should be bound by that authority even if I did not agree 
with it: and, if the decision be erroneous. I must leave the matter to 
the Appeal Court to beset right. But I do not disagree with that case ; 
and I think, upon the facts, I should have come to the same conclusion. 


In construing the will now before me I think cl. 46 strongly supports 
the contention that inheritance was to be contingent on [200] adoption. 
The intention of the testator was that the adopted son. and no other, 
was to succeed to his property. He could not have intended that a 
person not adopted should inherit all his wealth, and leave penniless the 
son to be adopted for the purpose of perpetuating bis family and name. 
If the will admits of the construction which will carry out what was 
clearly the intention of the testator, that construction ought to be 
adopted. In the view of the testator, the direction as to adoption was 
the most important portion of bis will, and I think that the adoption 
of a boy was one of “ the things mentioned in my will” which by cl. 28 
were to be done before ascertaining the residue which was then to be given 
“ to this lad as bis inheritance.” The words of cl. 46 support that con* 
sbruction, for by this clause it is provided that the property is in certain 
events to go to a subsequently adopted son. But that would be impossible 
if Karamsi took the property independently of his adoption and the 
adopted heir would be left wholly unprovided for. To my mind, that is 
almost conclusive as to the meaning of cl. 28. In these clauses the 
testator, in effect, says, first " adopt a son”, then “ I give to the lad 
so adopted the residue of my property, and I appoint him my heir.” By 
the word " heir ” in this country is usually meant the person who can 
discharge the functions of an heir according to Hindu ideas. In the 
subsequent clauses of the will the boy so adopted is treated as the testator’s 
heir. 

My decision makes adoption a condition precedent to inheritance. 
The English decisions show, no doubt, that there is in England a strong 
desire to avoid, whenever it is possible to do so, any construction which 
would involve a condition precedent in such a case as the present. Here, 
however, we have to deal with Hindu law, and we must keep the provi¬ 
sions of that law in mind in endeavouring to carry out the intentions of 
a testator. v 


On the fifth issue, therefore, I find that Karamsi is entitled to the 
property on being adopted by Ladkavahu. 

I admit that my decision on this point will leave the inheritance in 
suspense for a time, but that is always the case where a will directs an 
adoption to be made. 


*(1) 12 B. 202. 
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[201] As to the question raised by the ninth issue, probably, if 
adopted, Karamsi would take an absolute estate, but that question had 
better be left open for the present. 

My decision on the fifth issue venders it unnecessary to record any 
finding on the tenth. 

The decree will be a declaratory decree setting out the issues and the 
findings thereon, and declaring accordingly. 

All parties to have their costs out of the estate, as between solicitor 
and client. 

The following were the findings on the issues :— 

3. That the defendant Ladkavahu is absolutely entitled to the 
copper, brass, and other vessels and household furniture left by the testa¬ 
tor, and referred to in ol. 20 of his will. 

4. That the house at Mody Ba;!ar, mentioned in cl. 21 of the said 
will, when rebuilt and completed as provided in the said clause, is to be 
included in the trust provided for in cl. 40 of the said will; and 
that Ladkavahu takes a life interest in the said house, but subject to the 
specific appropriation of ic, nresent and cootiogent, contained in cIs. 21 
and 30 ; and that she is entitled to use such portions of it as are not so 
appropriated in such manner as she thicks fit. 

5. That by cl. 28 as read with ols. 29, 30 and 46 of the said will, 
Ladkavahu is directed to adopt Karamsi Madhowji as her son, and that 
upon such adoption the said Karamsi will be entitled to the residue 
bequeathed to him by cl. 28 of the said will to be made over to him upon 
his attaining the age of twenty-one years, in pursuance of the directions 
contained in cl. 31 of the will. No finding as to the quantum of the estate 
taken by the said Karamsi in the said residue. 

6. In the negative, and for the plaintiffs. 

7. That Kessarbai takes an interest for life in the house given to 
her by cl. 27 of the said will. 

8. That the religious and charitable bequests contained in the said 
will are valid, and should be carried into effect. 

[202] 9. That until bis adoption tbe defendant Karamsi Madhowji 
is not entitled to the whole or any part of tbe residue or estate of tbe 
testator comprised in the said will. 

10. No finding, as the defendant Karamsi Madhowji has not yet 
been adopted. 

11. Declaratory decree setting out tbe issues and tbe findings 
thereon, and declaring the rights of the parties in accordance with such 
findings. 

All parties appearing to have their costs out of the estate taxed as 
between attorney and client. The infant’s costs to be taxed separately 
from those of the defendant Ladkavahu in her personal capacity. 

Attorneys for tbe plaintiffs :—Messrs. Nanu and Hornuisji. 

Attorneys for the defendants :—Messrs. Little, Smith, Frere, and 
Nicholson. 
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12 B. 202. Shamavahoo {Plaintiff) v. Dwarkadas Vasanji and 

OTHERS {Defendants).^ [26th February, 1887.] 

Hindu law--Adoption—Adoption directed by will-Bequest of property by will to Vie boy 
named for adoption by testator ^Adoption a condMioti precedent to such boy taking 
under the wxU^CondUional gift on adoption^Condilion$p»’opo^ed by natural father 
before consenting to give his son in adopUrn ^Adopting widow not obliged to consent 
to such conditions^ 

G. T., a Hindu of the fibatia caste, died on the 6th September 1867, haviog 
by bis wiU| dated the same day, directed that, iu case no bod v?a3 bora to him, 
his widow S. (the plaintifi). should adopt the soo of his nepbew. who wis to be 
'' made bis adopted soa.^' The following was the material part of the will:— 

15. Duriag my lifetime, or subsequently to my decease, should a child 
<begotten) by me not be born of the womb of my wjfe Sbamavahoo, then I 
direct and order and appoiot as follows : ^Thece is my nephew Bhai Dwarkadas 
Vasanji. He has now oue son to whom he has not as yet given a nams. Aly wife 
Sbamavahoo is to take that son in adoption aft^r my decease, and be is to bo 
made my adopted soo. And after what is msntioned in (this) my tes'amentary 
wriiiog has been done accordingly, 1 give (him), as an inheritance,all the residue 
of my property left at the time, and 1 appoint him as my boir. This lad is to 
perpetuate (my) own name as (if be were) the son of my and (he) is to pay 
as much respeot to my wife Shamavahoo as (if she were) his own mother; and 
agreeably to her oireotion^ he is to act righteously. And my wife is to have 
this lad married, as(«.bougb be were her) own son, and upon his marriage, 
Rs. 20.000 are to be expended out of my property. And during the lifetime of my 
wile, should this lad die without coming of age. then my wite is duly to take iu 
adoption such other (or second) son of Baai Dwarkadas as may be (living) at the 
time, and be is duly to be treated as my son. (All) are duly to act towards him 
in all respects agreeably to what is written above, and be is to obey my wife 
Sbamavahoo If, by the will of Providence it should so happen that therA may 
be no other son of Bhai Dwarkadas then I appoint my nepbew Dwarkadas 
Va&anji as the heir, of my property. [203] And to bim I give as an inheritance 
all the residue of my property left at the time. (It is given) in the following 
manner.’* 

In 1870 this suit was filed by the plaintiff, (the widow and ezeoutrix of testa¬ 
tor), for the purpose of having the will construed. The plaintiff (inter alia) com¬ 
plained that the defendant Dwarkadas Vasaoji bad refused to give bis infant sou 
in adopting to the plaintiff, and had named bim Suudardas Dwarkadas, and had 
no other son. In bis written stitemeob, filed in 1871, the defendant Dwarkadas 
Vasanji denied that he bad refused to give bis said son in adoption. In a subse¬ 
quent written statement filed on tbe4tb March. 1872, he informed the Court that 
H second soo (Narrooji) bad since been boro to him. and he i^ubmitted to the 
Court what were the rights and interests of such sons under the will. A decree 
was made in tbe suit in March, ]67i* Iu January, 1878, the plaintiff presented 
a peti ion to tht^ Court, stating thit Suudardas haviog been born on the 29th 
April, 1867, was of tbe age of ten years aad nine months ; that, according to the 
cusiom of the testator’s caste, the peri^^d during which he could be adopted would 
terminate on his attainiog the ago of eleven years, vte . in April 1878 ; that she 
was ready and willing ic adopt him, and had offered to do so, but that his father 
(the first defendant), bad refused to give him in adoption. She prayed (infer 
aha) that it might De declared that, in the event of tbe first defenlant failing to 
give the said Sundardas in adoption, the first defendant and his two eons took no 
benefit under tbe said will. 

The first d< fendant filed a counter petition in which he stated that be was 
always willing to give his son Sundardas to he adopted by the plaintiff on certain 
conditions, but that she had refused to consent to them, or to anything which 
would iu tbe least interfere with her authority as a mother over the boy when 
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adopted. He stated that the p1aiuti£E wis an alher^nb of a aeot which held oer- 1887 
taiQ peroioioua aud immoral dooirinos, (o whioh ha W43 xDuoh opposed, aad 26. 

which had been abhorred by the Ustator ; and that, unless oertain coodiciona, __ 

which be suijgeshed, were imposed upoo the plaiotiff, the moral obaraoter ot his ^pyptnat 
30 D, if adopted, would be in danger of fatal injury. UKllr 

Held that the infant sons of the fleet detdodant took nothing under the will, OlVlL. 
unless adopted. 

Held, also, that the pUintiff wts undor no obligation to take the infant Sun- 12 B. 20 . 
dardas iu adoption on the couditions proposed by the first dofendant, his natural 
father. 

CP., 12 B. 185 ; 20 B, 718.] 

Farther Directioas i^Tbe plaiotifl was the widow and ezeoutrix of one Gokuldas 
Tejpal, a Hindu inhabitant of Bombay, who died on the 6th September, 1867, leaving 
much moveable and immoveable property. Probate of his will, which was dated the 
6th September, J.867, was granted on the 6th July, 1868, to tbe plaiutifi and the first 
two defendants, vie., Dwarkadas V-isioji and Lakhmidas Kbimji. 

The pcesoQt suit was instituted ou tbe 21tli August, iSfO. Tbe plaint prayed 
(inter ahi) that it might be doolared what were the rights of all persons interested 
under tbe said will or osherwis) in respect of the e^ta^e of the said testator, and that 
tbe true o'>Q 3’ruction of the will might he determined, and also that, if necessary, the 
estate of the testator might be administered by the Court, &o.. 

Tbe fifteenth olau^e of the will was as follows : — 

15. During my lifetime, or subsequently to my deceasa, should a child (begotten) 
by me not be boro of tbe womb of my wife Shamavahoo, then I direct and order and 
appoint as follows :—There is my nephew Bhai Dwarkadas Vasaoju He has now one 
SOD, to whom he has not as yet given a name. My wife Shamavahoo to take that 
son in adoption after my decease, and be is to be made my adopted sou. And after 
what is meotiooed in (this) my testamentary writing has been done acoordiugly 
1 give (him), as an inheritance, all tbe residue of my property left at the time, 
and 1 appoint him as my bou. This lad is to perpetuate I(my) own [201] name, 
as (if he were) tbe sdq of my bins,and (he) to piy as much respect to my wife 
Shamavahoo a^ (if she were) his owu mother; and agreeably to her directioos be is 
to act righteously, and my wife is to have this lad married as (though be wore 
her) own son, and upon bis marriage Rs. 20,000 are to be expended out of my property. 

And during the lifetime of my wife should this lad die without coming of age, then 
my wife is duly to take in adoption suob other (or second) son of Bbai Dwarkadas as 
may be (liviogi at the time, and be is duly to be treated as my son. (Alli are duly to 
act towards him in all respects agreeably to what is written above, and be is to obey 
my wife Shamavahoo. If by tbe will of Provideuce it should so happen that there 
may be no other son of Bhii Dwarkadas. then I appoint my nephew Dwarkadas 
VasaDjt as tbe heir of my property ; aud to him I give as an inheritance all tho residue 
of my property left at tbe time. (It is given) in the following manner :^As long aa 
my wile Shamavihoo may live, and my respected mother may live, Bhai Dwarkadas 
shall take care of my property, but be is not to take or withdraw anything cberefrom, 
and appropriate it to his own u^e. aud be is to keep up tbe respeut and possession of my 
wife as if she were bis owe mother; and after the deaths of my wife Shamavahoo and 
of my respected mother Gangabai. the owner of all my property is to be Bhai 
Dsvarkadas Vasanji. X give him all my property as an inheritance. Therefore my name 
is plways to be perpetuated by Bhai Dwarkadas Vasanji and bis heirs and representa¬ 
tives. Aad he or they arc to reod^’t assistance to my relrgiou< aud charitable works. In 
respect thereof they are not to be in fault io any way.** 

As to this clause tbe pUintiB iu bee pUint stated as follows 

‘*23. In the fifteenth clause of the said will the said Gokuldas Tejpal directed 
that if a child begotten by him should not bo born of tbe womb of the plaintiff, she 
should, after his decease, adopt tbe infant sou (then unnamed) of tbe defendaut Dwarka¬ 
das Vaaanji, and that if during the lifetime of the plaintifi the said sou of tbe defend¬ 
ant Dwarkadas Vasanji should die without ooming of age. then that tbe plaintiB 
should adopt such other son of defendant Dwarkadas Vaaanji as might be living at tbe 
time; and |if it should so happen that there should be no other son of tbe defendant 
Dwarkadas Vasanji, then the said G ^kuldas Tejpal appointed tbe defendant Dwarkadas 
Vasanji heir to his property (meaning his residuary estate), provided that, as long as the 
plaintiB and the defendant Gangabiti should live, the defendant Dwarkadas Vasanji 
should nor. withdraw or appropriate to bis own use any of the property of Cbo said> 

Gokuldas Tejpal. 
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Ti^e/efendaDt Dwarkadas Vasanji has refused to give his said unnamed 
infant son m adoption to the plaintiff, and has named him Sundardas Dwarkadas 
ana bas do other sod, aod claims to be residuary legatee under the said will. 

A plaiDtiff submits that, having regard to the provisions of the said will in 

tnat behalf, the defendant Dwarkadas Vasanji, |if entitled at all), is not entitled until 
after the death of the plaintiff and the defendant tJungabai to any beneficial interest in 
the Fpsiduary estate of the said Gokuldas Tejpal. ” 

47. Tbe plaintiff submits that she is entitled during her life to the income of the 
said residue.” 

[203] The first defendant Dwarkadas Vasanji filed a written statement in 1871, 
in which he impugned tbe plaintiff’s construction of cl. 15 of the will, and submit 
ted that immediately on the testator's death the whole property mentioned in tbe 
fifteenth clause of tbe will vested in him as devisee and legatee in perpetuity, subjeot 
only to the limitations and directions in tbe will, aod (amongst others) to tbe direction 
given concerning tbe executory limitation in trust in favour of his only son Sundardas 
Dwarkadas and his (the first defendaut’s) future male children as yet unboro. 

He further denied that he had refused to give bis said infant son in adoption to tbe 
testator. On the contrary be alleged that five or six days before the date of the will he 
had performed with the testator the preliminary ceremouy in adoption, called 
" loacha dataka," by which tbe child had been formerly asked and promised, and that 
it was in consequence of this ceremony having been performed that the child was men¬ 
tioned in the testator's will. 

The first defendant also alleged that the plaintiff since the testator’s death bad 
shown herself hostile to the performance of tbe directions contained in will as to tbe 
adoption, being influenced by tbe opinions of the sect of Wallabbacbarya. which she 
zealously held, but to which opintoos he (the first defendant) and bis oo-executoc 
Lakbmidaa Kbimji, the second defendant, (aod her deceased husband, tbe testator, 
in bis lifetime), werenototiously opposed; and he submitted whether under tbe oir* 
cumstaooes tbe plaintiff was a fit person to have custody of the said infant child 
when finally adopted. He stated that bis infant son Sundardas was then (1871) 
between three and four years of age. and that by tbe custom of tbe Bbatia caste, to which 
the parties belonged, adoption might take place up to eleven years of age ; and that 
tbe plaintiff being, under the will, empowered to adopt at any time during bar own 
life was not anxious to complete the incipiaac adoption of the child ; that she refused 
to take the child in adoption ; and that be was apprehensive for the safety of the child 
after adoption, unless protected by tbe Court. 

On tbe 4tb Marob, 1872, tbe first defendant filed a further written statement in 
which he informed tbe Court that subsequently to tbe filing of his first written state¬ 
ment, a second son (Natronji) bad been born to him, and he submitted to the Court 
wbat were tbe rights and interests of such son under the testator's will. Ho further 
submitted whether, in tbe event of the plaintiff’s declining or besoming from any cause 
whatever unable to comply with tbe directions in tbe fifteenth clause of tbe will and 
to take Sundardas in adoption, she ought or ought not to be decreed to take in adop¬ 
tion tbe said new boro son Narronji, or any other lawful son (if any) hereafter born to 
tbe first defendant, 

Tbe case came on for hearing in March, 1872. 

The decree [inter alia) contained a declaration that there bad been no valid adop¬ 
tion of tbe said Sundardas as son of tbe testator Gokuldas Tejpal r “and this Court doth 
further declare that tbe mesne profits of the residuary estate since the death of tbe 
said testator will belong to tbe said Sundardas or other son of tbe defendant Dwarkadas 
Vasanji (as tbe case may be) on bis becoming the adopted son of the testator according 
to tbe provisions in tbe fifteenth paragraph of tbe will contained.” 

[206] On the 24th January, 1878, the plaintiff Shamavahoo presented a petition to 
tbe Court stating that Sundardas having been born on the 2y6h April. 1867, was of the 
age of ten years and nine months ; that, according to the custom of the Bbatia caste, 
tbe period during which he could be adopted would terminate on his attaining tbe age 
of eleven years, viz., in .April, 1978 ; that she was ready and willing lo adopt him within 
the said period, that sbe had repeatedly offered to take him in adoption, hut that his 
father, tbe first defendant Dwarkadas Vasanji. had always refused and still refused to 
give him in adoption, Sbo prayed (IJ that it might be declared that the first defendant 
had declined and failed to give his son in adoption according to cl. 15 of the will; 
(2) that a reasonable time might be fixed within which tbe said first defendant should 
be directed tn give the said child in adoption : (:^) that it might be declared that, in tbe 
event of tbe first defendant Dwarkadas failing to give the said Sundardas in adoption, 
tbe said Dwarkadas and bis eons Sundardas and Narronji took no benefit under tbe 
said will; and that be, (tbe plaintiff), was entitled to tbe residuary estate of the 
testator. 
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Oa the 24tb February, 1878, the defendaot Dwarkadas filed a petition in which 1887 
he statied that he was always and was sctll williog to give his soa Sundatdas to be 
adopted by the plaiotiS apoa certain coaditions; that the^e conditions bad been pro- 
posed to the plaintiff, but that she bad refused to oooseot to them, or to anything which ^ 
would in the least interfere with her rights and authority as a uiotber over the boy OBIGINAL 


when adopted. The following are the conoluding clauses and prayer of bis petition t— 
Your petitioner submits that it is competent for this Honourable Court to 
order in this suit that the plaintiff shall perform the ceremonies of adoption contem* 
plated by the said testator, or suoh part thereof as remain incomplete, upon such terms 
as this Hol ourable Court may judge necessary to be imposed in the interests of the said 
Sundardas, and in furtherance of the expressed or well-known feelings and opinion of 
the said testator, and your petitioner also submits that it is proper and desirable in 
the interest of the said Sundardas that this Honourable Court should otherwise deter- 
mine whether any and what terms shall be so imposed upon the plaintiff, and order the 
plaintiff to perform the oeremonies of adoption upon such terms (li any) as it shall have 
80 determined to impose. 

“ 10. Your petitioner believes and submits to this Honourable Court that it is 
absolutely necessary that the plaintiff should not have such right and authority over 
the said infant after bis adoption as she demands, and that such order ought to be made 
as shall provide that the pliiutiff shall have no control or authority whatever over or in 
respect of the religious and moral education or training of the said infant. 

“ 11. The plaintiff is a devoted adherent of the sect of Vallabbacharya. and your 
petitioner believes that if the plaintiff should possess and exercise such control and 
authority as aforesaid over the educaticn and training of the said infant, it will be wholly 
impossible to guard against toe mind of the said infant being influenced by the doc¬ 
trines, and his obaracter affected by the practices of the said sect. 

[207] '' 12. Your petitioner says that the doctrines of the said sect, which are 
openly and habitually taught to, and followed by, the members thereof, are in the 
highest degree pernicious and Hbominable; that the practices usual in the said sect, 
which are founded on the said doctrines and are sanctiooed by the teaching of the sect, 
are in the highest degree immoral: and that the said infant could not be exposed to 
the influence of tbe doctrines and practices of the sect without danger of fatal ^injury to 
bis moral character. 

**13. Your petitioner further says that tbe said testator held in great abhorrence 
tbe doctrines and practices generally prevailing in the said sect. Your petitioner be¬ 
lieves that to expose bis adopted son tc the influence of tbe said doctrines and practices 
would be wholly at variance with tbe wishes of the said testator, and in disregard of his 
expressed anl well'koowo feelings and opinions respecting the said sect. 

** 14. That your petitioner craves leave to refer to the pleadings and other records 
in this suit, and particularly to the two separate weitton statements of your petitionee 
with regard to the oircumstancos and expressed opinions of tbe testator, and tbe circum¬ 
stances under which tbe said will was prepared and was assented to and made and 
published by him. * 

** Your petitioner prays: — 

** (1) That upon this suit being set down for further directions this Honourable 
Court may determine tbe following issues :— 

I* (nl The twenty-ninth issue raised in the suit as aforesaid. 

“ ({i) Whether the terms and conditions .set forth in the seventh paragraph of this 
petition are such as ought to be imposed upon the plaintiff with reference to the said 
adoption. 

“(c) Whether this Honourable Court will not make such order as may be requi¬ 
site for the due and proper observance of tbe said terms and conditions (if any) as it 
shall determine ought to be imposed. 

** That in determining tbe said issues this Hcuourablo Court will, if necessary, have 
regard to the oiccumstanoes and express-id opinions of tbj said testator and the circum¬ 
stances aider which thesaid will was prepared and was assontel to, and made and 
published by him. 

‘‘That, if necessity, this petition may bo read as a written statement in this suit 

The two infant eons of the first dofenlaot, vU., Sundardas and Narronji. had been 
made defendants intho suit. Their guardian ad litem, Matburadas Lowji. also present¬ 
ed a petitno to the Court, dated 26cd February, 1878, in which he submitted that cor- 
Uin terms and conditions should bd impo-^ed on the pUintiff in adopting Sundardas. 
ibese conditions were substantially those which bad been proposed by Dwarkadas 

Vasaoji the pUiotiS, and had been rejected by her They were as follows :_ 

u The moral and religious education of Sundardas shall consist of instruc- 
to the morality and religious principles contained in the Vedas, 
[208] being tbe original religion of the Hindus, and according to no others; and he 
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thS .ltrinl:!'" ““ «ct, ana from all kno.l.ag. of 

- tiftn „niii of SunOardas shall coDsUfc of the best English eduoa- 

Original ^ highest degcee in the Uoivecsity of Bombay. 

q'' '^P*y’’«o“'“only known in high schools as the second language should 
be the Sinskrjt language, and should be taught to Sundardas. in order to enable him 

thaTl^tJgSage original Hindu religion which is taught in the writings of 

.• education of Sundardas should be entrusted to a teacher, being a Guja¬ 

rati Hindu thoroughly qiialided in English and Sanskrit, and. if possible, one who shall 
have taken a degree in the Uoiversity of Bombay ; and Sundardas shall at all times be 
under the guidance of such teacher, and the teacher shall be constantly with him. 

V, Sundardas is to marry a wjman of bis own choice after having attained the 
ago of eighteen years. 

“vi, Sui.dardas is to be permitted to live with the plaintiff and his natural father 
trom timd to time aeCeordiog to his wishes. 

“vii. A fit and proper gifardiau should be appointed, who should bo a Hindu 
gentleman.” 

case now came before the Court for further directions. After some discussio'i 
the Court raised the following issues : — 

33. Whether the infants Sundardas and Ntrronji, or eitbei.' of tb'’m, take aoy 
and what interest lu the residuary estate in the event of their not being adopted? 

31. Whether Shamavahoo is bound to aocept the infant Sundardas in adoption 
upon the conditions memioned in tbs petition of Matburadas Lowji ? 

35. Whether, in the evoal of bet refusing to adopt upm 8a.;li conditions this 
i.ourt can and will execute the trust (ifany) reposed inSbamavahiO? 

Lang and Telang, for the plaiLtiff. 

Marriotl (Advocate GeocraJ), and Figol for Dwarkadas Vasanji. 

Taylor and Wiglv, for the executors. 

Latham and Inveiarity, for Matburadas Lowji. the guardian of the infant 
Sundardns. 

On behalf of the infant the following authorit as ware cited.—Lewin on Trusts, 
(5th fed.;, p. 593 ; Brown v. Hiqq^ fl): D'irrouqh v. Phi'eox t'l) \ Soecifi-i Relief 
Act I of 1S77, 8.30; Frasannamaogi v. Kadamhini (Z) ■, Bayabai v■ Bala Venkatesh 
B wiakanl (4): Ru^chmd Hiniumal v. RaWimafe.i* (6); Bhagvt.nias Tejmal v. 
Rajmal (0); Gower v. Mainioarhig (7'; Ckitko v Janki (S'; Manu. oh. 5. secs. 
[299] 147, 14M ; Morral v. Siiilon (9); In re Blake’s Trust flO): Humphreys v. Htim- 
phrtys (11): Nidhoomoni Debya v. Saroda Pershad Mcoktrjee tl‘2}; Jbhai Charan 
Gkose V, S. M. Danuani Dost tl3); Warren v. Hudall (14); Child v. Elsworth (15) ; 
Wa'ker V. Tipping (16); Compton v. Bloxhxm (17); Gauntleli v. Carter (18), 

Onheh'<lfo( Dwarkadas Vasanji the following authorit’ei werj oitad Sfciwwt»>- 
V. Orr (19i ; Bhni Nanaji v. Sundarabai (20). 

On uehalt of tne plaintiff the fallowing authorities Were cital; —Nortoj’s Dialing 
Cases. Vrl I, p. 68 ; Rungama v. Alchima (21). 

Sargent, J.—This suit o^me before the Court fir further directions on the 26‘b 
February last, in order that a finding might be roiordel on oirttin questionsarising 
out of the will of the late G ikuUias Tojp >1. and which have suici been raned in the 
following issues numbered 33. 34, 35 in this suit ; — 

33 Wheih^r the infanta Sundardis and Narrondas, sons of Invarkadss Vastnji. or 
either of them, take any and what interest in the residuary estate of the Ute Gokuldas 
Tejpal in the «>vonC of tbeir no*: being adopted? 

34. Whether Shamavahoo is hound to accept the infant SuodtrJas inadopcioo 
up:n the condi .lo(l^ m-^ntio-ied in the pstitioo of M itburada'i Lowji ? 

35. Wheiher. in the event of her refusing to adopt uoon such ccmditiotis, tbe Court 
can and (if so) will execute the trust (if aay) reposed in Shamivahoo ? 

Tbe question raised by the first of ihe.se issues turns upon the construction to be 
put upon tbe filteenth clause of the will, wbiob is in the followi'ig words ;— 

“During my lifetime, or subseqiiently to my decease, should a child begotten by 
me net be born of the womb of may wife Shamavahoo, then I direct and order and 


( 1 ) 
13 ) 
(5) 
(7) 
(101 
(13) 
116) 
(19) 


4 Ves. 703, 5 Ves. 495. and 8 Ves. 561. 

3 B. L. R. 0, J. 85. (4) 7 B. H. G. R. App. 

ft R. H C R. A. C. J. IH (118). 

2 Ves. 87. (8) 11 B. H C. R. 199. 

L.R. 3Eq. 799. (11) L.R. 4 Eq. 476. 

6 B L.R. 623. (14) 4 K. & J. 603. 

9Haio. bOO (17) 2 Coll.. 201 (203). 

14 M.I.A. 309. (20) 11 B.H.C.R, 257-8. 


(2) 5 M. & Ct. 9-2. 

(10 21 ). 

(6) 10 B.H. C.R. 241. 

(9i 1 Ph. 533. 

(12) 3 I.A. 253. 

(15) 1 DeG. M. & G. 679. 
(H) 27 Bea. 686. 

(21) 4 M.I.A 159. 
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appoint as follows:—There ia my nephew Bhai Dwarkadas Vasaoji. He has now one 
son, to whom be has not as yet given a name. My wife Bharoavahoo is to take tha^ 
son in adoption after my decease, and he is to be made my adopted 60D« And after what 
is meobionedio this my testamentary writing has been done acoordingiy, I give him. 
as inberitaoce, all the residue of my property left at the time, and I appoint him as 
my beir» The lad 14 to perpetuate my own name as if be were the son of may loins, and 
he‘ is to pay as much respect to my wife Sbamavaboo as if she were his own mother ; 
and agreeably to her directions be is to aot righteously, and my wife is to havo 
the lad married as though he wore her own son, and upon bis marriage Bs* 20,000 
are to be expended out of my property. And if daring the lifetime of my wife should 
this lad die without coming of age, then my wife is duly to take iu adoption such 
' other or second son of Bhai Dwarkadas as may be liviog at the time, and he is duly to 
be treated as my son. All are duly to aot towards him in all respects, agreeably to 
what is written above, and he is Id obey my wife 8hamavahoo« If by the will of 
[210} Providence is should so happen that there may be no other son of Bhai 
Dwarkadas, then 1 appoint my nephew Dwarkadas Vasanji as the heir to my property ; 
and to him I give as an iaheritanoe all the residue of my property left at the time, in 
the following manner &c., &c.** 

But before proceeding to discuss the language of that clause, it will be convenient 
to consider the decisions cited at the Bar which have been already arrived at on 
testamentary previsions of a similar natur . 

In the case of Dots Money Doss^e v. Prosonontoye Doss^e (1) the testator directed 
his wife (in a certain event which the Court considered had arisen), to adopt the two 
sons of his two uterine sisters, in doing which there should be no deviation, and he 
further directed that if his wife should not alopt the cbildr<^o after bis d^ceised, then 
bis executors should, according to his will and in narsaiuce of the parmission given by 
him. cause tbe said two cbildreu to be adopted Tne widow m^de oo adoption after her 
husband's death, an 1 ultimately claimed tbe property of her husband, on tbe ground 
that he had died inlestste, except as ts any property be had specifically bequeathed, 
and filed a suit against the ex>outor for an account. Mr. Justice Pbear, doubting 
whether the event had occurred oo which power was given to tbe widow to adopt, held 
that a in any cajetberswas oo iutention to make tbe sons of the two sisters devisees, aud 
that not having been adopted, they took nothing. Oi appeal, however, before Sir 
Barnes Peocock, C.J. and Norman, J., it wa^ held chat tbe event had occurred on 
which the widow was to adopo ; shat the power might be exercised any tims during her 
life; aod that wheiber or a> tbe adoption of two sons would be a legal adoption, tbe 
sons when adopted were intended to take, or as it was there was an implied gift to them. 

The same will was considered by Phear. J., in Abhii Charan Ghose v, Dasmani 
DoH on which occasiou the learned Judge, not considering hims>df bound by the 
decision of the Oourt of Appeal io tbe (o*mer case, expressed his dissent from the con¬ 
clusion arrived at by that Court as to there being a devise by implication to the sons of 
the sisters, aud adhered to bis f icmer decisiou, The language of the Court of Appeal is 
scarcely as clear as might be wished ; but I gather that tbe point oo which tbe two 
Courts differed w-is whether there was a gi't to thi sons if adopted by the widow ; whe¬ 
ther or DO such adoption was a legal one; and that the Court of Appeal held there was. 

In tbe case of Siddessoary Dosste v. Doorga Churn Sell (?) the will recited, erto- 
nously as it turned out, that the testator and his wife had adoptdd two boys, 
Hem Chunder and MotiLal Byaack, and then peoceeded to say: ‘‘Accordiog to out 
Sh^sh'a the said two adopted sons will perform our obsequies and shall become 
‘ higts ' successors to our property ; and Phear, J., held that, assuming the words 
to amount to a substantive gift, still the gift was conditional on tbe boys being 
adopted;—the character of adopted son and the capacity to perform the obsequies 
being, as the learned Judge coasiderod, ths moving consideration foe the gift. 

[211] In Mommothoniutk Diy v. OiotUna.iUh Dey (4) the testator began his will 
by stating thu be bad alop'-cd two soni—.hs elder to his eldsr wife ^to bring up, 
and the younger to his younger wife to bring up,—both of thorn to be nurtured as 
sons boro of their own womb. That he provided that if either of his two sons 
should die without iosue, tbe wife whose foster-son should have died should take 
another son in adoption, and be gave his property in equal shares, subiect to certain 
legaotos. to his two adopted sons. The plaintiff is the elder of the sons. The younger 
one died an rnfaot without issue, upon which his mother in adoption in exercise of the 

power reserved to her by the will adopted the defeodaut in place of her deceased 
adopted son. 
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(3)2lQd Juc. 3-2 = Bourke360. (4) 2 Ind. Jur. 24. 


1887 

PEB. 26. 

Origin Aii 
Civil. 

12 B 202. 


B VI—79 


625 



12 Bom. 212 


INDUN DECISIONS, NEW SERIES 


[yoi 


12 B 202. 


1887 Court (Trever, J., disssnticnte) cooeisting of Sit B. Pearoolr n t an/i 

FEB. 26. whether the adoption hy the widow 'was' valid or 

-JipinH iVm testator that she should adopt, and that the 

ORIG4NAL the will, and was entitled to half the property. This 

nrvTT “«ved at in the first-meStioned case 

of ^^tdliocnioni Dfi6t,a v. Saroda Pershad Mookerji (l) the 
words of the will were : As 1 am desirous of adopting a son I declare that I 
have adopted K. third son of my eldest brother. My wives shall perform^ the 
ceremonies according to the Shostras, and bring him up; and until the adopted 

ml® Guperiotend all the property, also 

Hat adopted son. When he comes to maturity the executors shall make over everv- 
tiling to him. Should this adopted son die. and my younger brother Nilruthan have 
more than one son, then my wives shall adopt a son of his. If at that time Nilruthan 
has not a son eligible to adoption, they shall adopt another son of Sawda. and the 
W1V68 dod 6Z60Qtocs slidll pccforoi ftll the dbovd*m6D&ioodd acts,** 

The Court in its judgment says : “ The argument raised by two questions f 11 whe 
ther the ceremonies were necessary lor the completion, or wheiher all that was neoes. 

testator, who in his lifetime received the child the 
child having been given by his natural father; (2) supposing these ceremonies to be 
necessary, whether power having been given to the two widows, the ceremonies could 

be vaholy performed by one. But it appears to their Lordships that neither of these 
questions arises m this case. 

“ The efiect of the will, according to their view, is this : ‘ I declare that I give mv 
property to Keibutto, whom I have adopted.’ There is a gift oi bis prooortv to a 
designated person. This direction follows ' My wives shall perform the ceremoniM 
accordiog to the Shastras^ aod briop him up/ 

“ Undoubtedly the testator desired and expected that the wives should perform 
certain ceremonies. He requested them to do so, but it appears to their Lordships 
that It ^ould bean altogether erroueous readiug of the will to suppose that he ioteudod 
the taking of his property by Koibutto to be eatirel? dependent on whether the wives 
ohoose or did not choose to perform the ceremonies. 

[212] Here the circumstance that the testator had so far adopted Koibutto as to 
receive him in adoption, (a fact which, 1 gather from the judgment, was not in dispute) 
was a strong reason for concluding that it could not have been his intention to make 
the mere performance of the religious ceremonies by his wives (whether necessary or 
not to constitute a legal adoption) a condition precedent of the devise taking eBeot. 

No special rule of coastruction is, I think, to be gathered from these decisions. 
They all deal with the question as one of intention, to be gathered from the laneuace 
of the particular will. e—b® 

Now It scarcely admits of a doubt that if the words “ aod after what is mentioned 
ID my testamentary wniiog has been done accordingly” apply, as was contended for the 
Widow, to the adopMoo of the boy. as directed by the testator in the sentence immedi¬ 
ately precediog, the otiject of the gift of this inheritance cau only be the boy when so 
adopted. In other words, the persona designata is not the sou of Dwarkadas Vasanji 
but such son when adopted. That would be the plain and obvious meaning of the 
testator's language* 

It was contended, however, for the infant Suodardas that those words do not 
refer to the act or ceremony of adoption, but to the payment and sening apart of the 
various legacies and ohacifable bequests as directed by bis will, and that they are to be 
read in connection with the word ” residue”, so that the sentence would run thus 
“ I give him as an inheritance the residue of my property after what is mentioned in 
my will has been done.” 

Mr. Flynn was examined as to the correct translation as to tbis passage. His 
evidence was to the effect that the vernacular word “ tmi. ” with which it com¬ 
mences, and which may be translated “ him ” or “ to him, ” is at an unusual distance 
from ihe verb ” I give, ” if intended to be its object. On the other hand, he says that 
it would not be idiomatic, although grammatical, to use “ toii ” without some such 
word as " babat " (meaning, literally, “ in regard ” or “ respect to ”) if it were intended 
to be the object of the verb translated “dona ” or “ doing, ” and he inclines to the 
opinion that it is governed by the verb “ give." As to the rest of the clause, he says it 
may be literally translated—“ According in my will written having been done (or 
doing) at that time, ibe remainder of my whole property I in beritance give.” Tbe 
words “at that time” must refer to tbe epoch ascertained by tbe preceding words 
“according in my will having been done or doing.” Asto which Mr. Flynn admits that 


(1) 3 I. A. 253 (265). 
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gcammatioally 6bey may refer either to the adoption of the boy, or to the providing forth 
as directed by the will. 

Now it ie to be remarked that in two other passages in the will where the testator 
is appointing an heir in certain events, as at the close of ol. 14 and later on in cl. 15 
when he is appointing Dwarkadas his heir, he ases the same expression, " my pro* 
perty left at the time,” in which oases there can be no doubt that the time referred to is 
the time at which the gift takes efieot. Again, if those words are introduced only to 
amplify Ihe term " residue” (which most be the case if the devise to Sundardas took 
effect at oooe on the death of the testator) as being what remained after the several 
bequests and legacies have [213] been satisfied, the testator might have bden expected 
to use the same detailed form of expression on the occasion when speaking of the “ resi¬ 
due ” of his property, or at least ID the earlier passage in the will when that term is 
used, as in ol. 14, where he is appoioting bis natural son as heir, or disposing of the 
residue in the events meutioned at the conclusion of that clause. Further, the intro- 
duotion of these words, in the sense contended for on behalf of the infant, between the 
vero and its ocjeot, it is plain from Mr. Flynn’s evidence, is awkward and unusual; 
whilst, on the other hind, if iQcerpceted as eeferriog to tbe adoption immediately be 
fore directed to be carried intoefiect, their introduction in their actual pUoe ie easy aod 
natural, and accounts for the word “feni” being removed so far from the verb which 
as Mr. Flynn thinks, governs it. 

These considerations appear to me to point to the conclusion that, whether the 
word ‘feni” is to be taken in connection with the words following or as the object of 
the verb give, the words under discussioo refer to the carrying out the adoption, and not 
the providing for the legacies and charitable bequests mentioned in the will. 

Lastly, an examioatioo of the original shows there is no stop of any kind in cl. 15 
until after the words " he is to be made my adopted son.” There is then a full stop, 
which I am told by the interpreter has come into use for the purpose of showing that 
the sentence is csncluded. 

In construing English wills it has not be“n the practice to pay regard to the 
punctuation or paraotbesis, because, as said in Sandford v. Baiftes (1). it would make 
the construction depend on the grammatical skill of the writer. However in Comvlon 
v. Bloxam (2) Vice-Chancellor Knight Bruce looked at tbe original, and relied on the 
circumstance that the words “my monies” began an entirely new sentence. Tbe 
circumstance that there is no such tbieg as punctuation, properly so called, in native 
writings, but merely a practiee—by no means general—which has grown up of making 
a dot to denote the end of a sentence, gives the existencs of a dot a special importance, 
wb^h the Court may, I think, take note of without any such risk as was contemplated 
by Sit W. Grant lo San'o'dv. Rii.'tes, 

The oiroamstance that the words “ him according to my will having been done ” 
come immediately after tbe sentence thus concluded, points strongly to the oooolusion 
that by him at any rate was intended tbe boy who answered to tbe complete descrip¬ 
tion of being the natural son of Dwarkadas and also the adopted son of the testator. 

Leaving the Passage which has been hitherto under consideration we find the 
following words :— This lad is to perpetuate my name as if be were the son of my 
loins. Nex^ in the event of the lad dying before coming of age, he directs that such 

other son of Dwarkadas as may be living be adopted without employing any words ol 

gift, and It 19 only in case there be no other soo that he'appoints Dwarkadas, wbn would 
otherwise have been his heir, at least on the death of bis wife, to be bis heir, thus 
showing that the permanent motive in the testator’s mind was tbe perpetuation of his 
D(4iD6 acid family by the Hiadu ceremocy of adoptioD. 

^21*] It was ea:d, indeed, that there was a gift by implication to the other sous of 
ijwarkadas, whether adopted or not, by force of the words “ if by the will of Providence 
It should happen that there be no other soo of Dwarkadas. then I appoint my nephew 
Dwarkadas Vasaoji as the heir to my prope'-ty.” But the testator is here only providing 
for an event WQich would tender bis previous direction ineffectual for want of an object 

implying that such other son should take 
independently of adoption. This would be to impute entirely inconsistent intentions to 
til© testator at one aod the same time. 

23 as to the “power” to be obtained from the Court 

*“ tha testator’s mind, entirely merged 

Vh«m .aTv adoption, as directed in his will, and that he did not contemplate 

thein as taking this property in any other character. uomempiaw 

taatatorTn annv the will shows an anxious desire, on the part of Iho 

fifJLn pliw that was likely to occur, aod which, it was 

urged, renders It improbable that heshould have intended adoption tobea condition of 
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1SS7 heicship. It h doubtless tiue that the will provides for nearly every possible event, but the 
Feb. 26 Q&ture of those provisions leaves no doubt, that the paramount object he had in view was 
' * that he might always be in the favourable position of one baviogason to perpetutatehis 

Ortptm AT After providing for the event of his having a son by his wife before he died, he con* 

UnlOrINAL templates the event of that son dying in infancy, and there being a daughter by his wife 


CiVICi. 
12 B. 203. 


who may hava married and have a son. As thatson would, oy the Mitabshara (see West 
and Biibler on Inheritance, p. 115, and the cases cited), be, in respeot of obsequies, 
regarded as a son's son, and capable of conferring equal benefits, he givjs his property 
to his daughter, who would in that event be his next heir (supposing his wife excluded). 
At the same time he provides that, if she should die before her sen arrives at sixteen, 
that the son should be adopted into his own family, and thus continue hie name. 
Lastly, be provides for bis having no offspring by bis wife, in which case the persons 
whom he selects would not, unless adopted, be capable of conferring on him the benefits 
of a son, or perpetuating bis name, and be consequently directs them to be adopted. 

The whole scope of the will, in my opinion, indicates that the object the testator 
had in view was to ensure to himself all the benefits which a son (in the largest sense 
in which that term is employed by nindu writers) is supposed to confer on his father. 

And, moreover, this view of the testator’s intention derives corroboration from the 
circumstances under which the will was made. The will apparently assumes that 
Dwarkadas is ready to give his son i» adoption ; and it appears, from the evidence of 
Mathuradas Lowjt, that the testator had been in communication with DArarkadas with 
the view to bis giving bis son in adoption, and that the latter had ultimately agree! to 
do so. 

Upon the whole of the will I must decide that the infant sons of Dwarkadas 
Vasaoji take nothing under the will, unless adopted. 

C215] As to the 31tb issue. I expressed an opioion at the hearing, which I have 
since seen no reason to change, vie., that Sbamavaboo is under no obligation to take tbe 
infant Suudatdas in adoption on the conditions upon which Dwarkadas is alone ready 
to give him in adoption. 

Assuming that the direction by the testator to his wife to adopt Suodardas makes 
her a trustee for the exercise of the power to adopt, and that the case falls within tbe 
principle laid down by Lord Eldon in Brown v. Higgs (1), namely, that the Court will 
not allow the interest of those, for whose benefit she is called upon to execute the power, 
to suSer by tbe negligence or conduct of the donee of the power, I am unable to fiod any* 
thing in tho circumstances of this case which would justify the interference of the Court, 
assuming that it bss the power to do so. It is admitted that the father of tbe child is 
unwilling to give him in adoption, except upon conditions of a most stringent oharacier, 
which would virtually deprive Shamavahoo of all control over the bringing up and 
education of the child. The conditions are set out in the petition of Mithuradas Lowji, 
the next friend of the infant, and ace to the following effect 

“i. Tbe moral and religious education of Sundardas shall consist of instructions 
according to the marality and religious principles contained in the Vedas, being tbo 
original religion of tbe Hindus, and according to no others ; and he shall be carefully 
excluded from the Vallabhachatya sect, aud from all knowledge of their docorines. 

“ii. The secular elucatioo of Sjndatdas shall consist of the bast English edu¬ 
cation, until be shall have taken the highest degree in the University of Bombay, 

“ iii. What is commonly known in high schools as the second language should bo 
the Sanskrit language, and should be taught to Snndardas, in order to enable him to 
understand the pure and original Hindu religion which is taught in the writings of 

that language. , , . 

“ iv Tbe education of Sandardas should be entrusted to a teacher, being a Uujitati 

Hindu thoroughly qualified in English and Sanskrit, aud, if possible, one who shall 
have taken a degree in the University of Bombay: and Suodardas shall at all times be 
under the guidance of such teacher, and the teacher shall be cons.antly with him. 

“v. Sundardas is to marry a weman of his own choice after having attained the 

age oi^eight^een^years.^ permitted to live with the plaintiff and his natural father 

''‘'"‘■IT 

gentleman four of these conditions lay down a scheme of education The fifth con- 
dition regulates tbe choice of his wife, and in a manner which implies that Shamavahoo 
is to have no voice in it: it further fixes the age at which be is o marry far beyond the 
usual custom of Hindus. The sixth condition leives it virtually to the boy to decide 
with whom he will live; and it would be affectation [216] to shut one’s eyes to the 


(1) 4 Ves- 708 = 5 Ves. 495 = 8 Yes. 561. 
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almost insvitable result of such a ooDditiooi t that the obild (espeoially in view of 
the angry relatloDs subsistiDg between the father of the ohild and the widow)» would 
elect to live with his natural parents. Lastly^ the seventh oondition provides that a 
guardian be appointed to the child. 

These conditions, exoellent as they may be abstractedly speaking, leave no doubt 
that the object of the father is, practically, if not in terms, to deprive Shamavahoo of 
the rights which as the mother of the adopted child she would, by Hindu laWf be other¬ 
wise entitled to. . , .la • 

The Hindu law books abound in texts to show that by adoption the ohua is trans¬ 
ferred from the family of his natural patents into that of the adopting parents, and that 
the relation of mother and son is established between the adopting mother and the 
adopted boo. If that be so, how can it be said that Shamavahoo is violating the trust 
reposed in her when she refuses to accept Sundardis upon such conditions as would cur¬ 
tail and injuriously aSeot her rights as hts adopting mother? 

The will imposes no such oonditioas on her, but contemplates adoption in its simple 
and ordinary form. “ My wife is to take that son in adoption to which are added 
expressions showing bis complete confidence in Shamavahoo. He sajs, speaking of the 
bo;, he is to pay as much respect to bis wife Shamavahoo as if she were bis own mother, 
and agreeably to her directions he is to act righteously, and she is to have the lad 
married as If he were her own son. Again, when speaking of the adoption of the other 
SOD of Dwarkadasi be says: '^be is to obey my wife Sbamavaboo.’’ 

If Dwarkadas has not the same confidence in Shamavahoo that her husband ap¬ 
pears to have had, or if her conduct since her husband's death as an alleged devotee of 
the Mabarajae be not such as to meet with bis approval, be may perhaps be morally 
justified in not fulfilling his promise to the testator to give his son in adoption ; but as 
long as she is willing to act according to her husband's directions, what ground is there 
for this Court (assuming that it bad such a power), to interfere ? 

It is said in Dwarkadas' petition and correspondence, annexed, that Shamavahoo is 
a worshipper of the Maharajas ; and that, if the testator were now alive, he would him¬ 
self wish that the child should be adopted subject to the above conditions ; and that 
this Court ought, therefore, to compel Shamavahoo to adopt on such terms. It would, 
however. lead to most inconvenient consequences if this Court were to allow itself to be 
drawn into questions of religious diSereoce betwoeo tbe various Hindu sects* except 
where it was absolutely necessary for tbe determination of legal rights. In tbe present 
case the testator has not only reposed complete confidence in bis wife, but has recognis¬ 
ed tbe worship of Maharajas, as at least not reprehensible, by makiug a bequest in 
support of such worship. The petition contains no specific charges of improper conduct 
on the part of the widow, but is confined to general impucatious on the sect. It it be 
true, as Dwarkadas and Mathuradas Lowji suggest, that tbe conduct of tbe worshippers 
ol the Maharajas is such as to make a woman an improper guardian of youth, it will be 
time to consider that when Shamavahoo fills the character of mother to the £217] 
adopted Suudardas. If at that time tbe couduct ol Shamavahoo should bo such as to 
render her an impropot person to have tbe charge of bringing up of the child, I appre¬ 
hend tbe Court would aot upon the general principles by which it is guided in re¬ 
moving children from the cmtrol of their natural parents. 

I find issues 3d and 34 in tbe negative, and record none on the 35tb. 

Costs of hearing on further directions of all parties to come out of the estate, to be 
taxed between attorney and client. 

Costs of, and incidental to, the two petitions to be borne by the petitioners them- 
eelves. 

Attorneys for plaintifi : ^Messrs. Bearn, Cleveland and PeiU* 

Attorneys for the defendants: Messrs. Craxgie, Lynch and Owey% and Messrs. 
Jefferson and Payne, 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Earidas. 


Venkatesh Govind (Mginal PlMntiff), Appellant v. Maruti 
[Original Defendant), Respondent.* [5fch September, 1887.] 

without notice, of land declared liable for tmHgage- 

In 1864. A. mortgaged four shops to the plaintiff’s lather. Subsequently, 
however. A s father brought a suit, and obtained a decree deolariog that two of 
these shops were not included in the mortgage. In 1869 the plaintiff’s father 
(the motigagee) sued A upon the mortgage, and prayed in the same suit that 
certain other land not included in the mortgage-deed might be held liable for his 

lofiiobtained a decree on the 29th November, 
1869, which ordered Rs. 1.291 to be paid “ on the liability of the land in the 
plaint meotiooed.” No steps were taken by the plaintiff to execute this decree 
for seven years. On the 18th August, 1876. A. sold to the defendant, by a 
registered deed of sale, a portion of the land so declared liable, and the defend¬ 
ant entered into possession without notice of the plaintiff’s decree. The plaintiff 
now sued to obtain a declaration, that the land was liable to be sold In execution 
of bi8 decree of 1869. Both the lower Courts dismissed bis suit. On appeal to 
the High Court, 

Seid, that the defendant was a purchaser for valuci without notice of the 
plaintifi’e decree, and took the land unafieoted b; the plaintiff’s equitable lien 
created by the decree. There was no Hs pendens. The litis contestalio had ceased. 
The decree, which was a final one, bad terminated the litigation between the 
parties, and now only remained to be executed. There was, moreover, in this 
case the further circumstance that nothing bad bceo done in the suit after tbe 
decree and during the seveu years which elapsed between it and the defeodant’s 
purchaso in 1876. 

IKu 23 A. 331 : 23 B. 939 ; 9 Ind. Cas- 840 ; 19 P.L R 1904 ; 62 P.L.R, 1908«45 P, 
W.R. 1908.} 


This was a second appeal from a decision of G. Druibt, Acting 
District Judge of Kanara. 

[218] By an uoregistered deed, dated the loth August, 1864, one 
Apaya mortgaged four shops to the father of the plaiutifif. Subsequently, 
hovyever, Apaya’s father brought a suit, and obtained a decree declaring 
that two of the shops, which had been mortgaged by Apaya, were not 
subject to the mortgage. In 1869 the father of the plaintiff (the mort¬ 
gagee) sued Apaya on the mortgage, and in tbe same suit prayed that 
certain other land not included in tbe mortgage might be declared liable 
for tbe mortgage-debt, in lieu of the two shops. He obtained a decree on 
the 29bh November, 1869, by which Rs. 1,291 and interest from the date 
of the plaint were ordered to be paid “ on tbe liability of the land in the 
plaint mentioned.” 

No steps were taken by the plaintiff to execute the decree. On the 
18tb August, 1876, Apaya sold a portion of this land to the defendant, 
who had no notice of the plaintiff's decree. The defendant obtained posses¬ 
sion, and got bis sale-deed registered. 

The plaintiff—’his father having died—now sued to have it declared 
that the land was liable to be attached and sold in execution of the decree 
obtained by him in 1869. 
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The defendant; contended that the land was not inolnded in the mort¬ 
gage, on which the plaintiff’s decree was passed; that the mortgage-deed 
obtained by the plaintiff’s father was not registered, and that he (the 
defendant) was in possession under a registered deed of sale passed ny 
Apaya. 

Both the lower Courts dismissed the plaintiff's suit. 

The plaintiff appealed to the High Court. 

Gkanasham Nilkanth Nadkarni, iov the appellant:—The plaintiff's 
decree of 1869 bad bound the land, no part of which could be alienatL'd 
before the decree bad been fully executed. The defendant’s purchase was 
a purchase peTidente lite. Litigation comes to an end with the execution 
of a decree ; until that time it operates as notice. 

Shamrav Vithal, for the respondent:—The purchase by the defendant 
is unaffected by the decree of the plaintiff. Ho was a purchaser for value 
without notice. The doctrine of lis pendens cannot apply to the present 
case. To constitute lis pendens there [219] must be a continuous 
prosecution of a suit: sea White and Tudor’s Leading Cases, Vol. II, p. 79. 
Act IV of 1882 adopts in s. 52 the same principle. The sale to the defend¬ 
ant was in 1876, and the plaintiff not having taken steps to execute the 
decree of 1869, cannot now impeach the defendant’s purchase. Even if 
the decree be considered as creating a charge on the land in question, the 
defendant’s purchase cannot be affected, his title having been completed 
by possession. Here is an equitable lien of the plaintiff as against the 
defendant’s legal title. 
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JUDGMENT. 

Sargent, C.J.—In this case one Apaya mortgaged four shops to 
plaintiff's father on the 15th August, 1864—the bond not being registered. 
Apaya's father subsequently obtained a decree declaring that two of the 
shops were not liable to the mortgage, and in 1869, plaintiff's father sued on 
the mortgage-bond, and also prayed that certain land not included in the 
mortgage might be held liable for the debt in lieu of the two shops. A 
decree was passed on the 29tb November, 1869, by which 1,291 and 
interest from date of plaint were ordered to be paid “on the liability 
of the land in the nlaint mentioned.” On the 18th August, 1876, 
Apaya sold a portion of this land to defendant, who obtained possession 
from Apaya without notice of the plaiotifl"3 decrees. This sale-deed was 
registered. 

The Acting Judge held, on the authority of Kamc Khandn v. 
Krishna Bkulaji Shet (1), that the defendant’s deed of sale was entitled 
to preference. In that case the ordinary decree in a suit on a 
mortgage-bond had been passed for the recovery of the money from the 
mortgaged property; but it was held that the decree could not 
have the effect of possession under the mortgage; and that a sub¬ 
sequent purchaser, without notice of the decree or mortgage, had a 
preferable right, and obtained a title free from the mortgage lien. It 
has, however, been contended before us that, although a decree may 
not, of itself, be notice, there was, in the present one, a lis pendens 
until execution of the decree of 1869. That decree, directing that 
the plaintiff should recover the mortgage-debt “on the liability of the 
land mentioned in the [220] plaint,” is virtually, although not in form, 
the same as is made in every suit to enforce an existing mortgage. The 
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only difference being tbab the decree in this case would have to be 
executed by attachment and sale. In Sugden on Vendors and Purchasers, 
p. 760, it 18 said ; Decrees are not notice to a purchaser, but the Us 
pendens is not terminated where the decree does not put an end to the 
suir. ■ But in Kinsman v. Kinsman (1), Lord Lyndhurst says : “ In order 
thar, there may be a litis pendentia there must be a continuance of litis 
contestation" and the case of a decree for account in an administration or 
creditors’ suit is an illustration of this proposition. In Higgins v. Shaw (2), 
Lord St. Leonards says : “ A decree for account does not put an end 

to a suit: it is a continuance of the litigation, and, consequently, the suit 
operates as notice to all the purchasers.” Here, however, the decree was 
a final one : the litigation between the parties, which had for its subject 
the liability of other property than what was contained in the mortgage- 
bond for the payment of the mortgage, was terminated by the decree, 
which only remained to be executed against that property. In other 
words, the litis contestatio had ceased. 

The cases cited for the plaintiff are not in point. In the Privy 
Council decision in Bazayet Hossein v. Dooli Chund (3), it is not plain 
whether the mortgage-bond was executed after the decree in the suit 
instituted by the widow Tayyuban: but. assuming it to have been so. the 
decree directed an account to be taken, which brings it within the class 
of oases above mentioned. In Bavji Narayan v. Krishnaji Lakshinan (4). 
the plaintiff purchased under a common money-decree, and. therefore, 
subject to the previous mortgage and decree, and the question whether 
there was litis pendentia after decree did not arise. But, apart from the 
above considerations, there is in the present case the further circumstance 
that nothing was done in the suit after the decree and during the seven 
yeai's which elapsed between it and the date of defendant’s purchase in 
1876. In Kinsman v. .ffmwww (1), Lord Lyndhurst says: “Without 
going so far as to say with [221] Lord Bacon that there must be a 
constant and vigorous prosecution of the suit, still something must be 
done to keep it alive and in activity”—and again “there must be a 
continuous litis contestatio." The suit in which the decree of 1869 was 
passed cannot, therefore, in our opinion, affect the defendant’s title as a 
Us pendens. The defendant was a purchaser for value without notice of 
the plaintiff’s decree, which created the lien on the land from Apaya, who 
was in possession at the time, and he, therefore, takes unaffected by the 
plaintiff's equitable lien created by the decree. 

We must, therefore, confirm the decree with costs. 

Decree confirmed. 


(1) 1 Russ. & M. 622. (2) 2 Dr. & Wat. 361. 

(3) 4 0.409. (4) 11 B.H.C.R. 130. 
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12 B. 221. 

APPELLATE CIVIL. 

Before Sir Ch.aTle& Sargent, KL, Chief Justice, and 
Mr. Justice Nanabha^ Haridas. 

Bhundal Panda and others iOrigiK.it D^ki^ants), Aj^lioants v. 
Pandol Pos Path, and others iOrtginal Pt&ntiffs), Opponents.* 

[6th September, 1887.] 

Fishery—Immoveable property—Right of fishery —Possession—-Dispossession —Specific 
Relief ActloflQll^ $. ^--^Practice—Civil Procedure Code {Act XIV of 1882), 
ss. 30 a7id 632— Objection under s. 30 where suit is under s. 9 of Specific Belief Act, 

TheplaiatiSs were fishermen beloogiog to the village oi N. They claimed in 
this suit foe themselves and the other fishermen of their village the exclusive 
right of fishing in the Nagothna ciceek between high and low water mark, within 
certain limits set forth in the plaint, and. under s. 9 of the Speoifio Relief Act 
I of 1877| they sought to recover possession of that right from the defendants, 
who. they alleged, bad dispossessed them within six months before this suit was 
^ filed. Tbe Sonordinate Judge held that they bad established their right, and 
made an order directing that possession should be restored to tbem« The defen¬ 
dant then applied to the High Court under its extraordinary jorisdiotioo, coo- 
tending that the order made by the first Court was beyond its juiisdiction, the 
right of fishing not being immoveable property within the meaning of that 
section. 

Meldt that the first Court did not act without jurisdiotioDt the right claimed 
coming within the denomination of immoveable property. 

It was contended by the defendants that tbe plaintiffs, who claimed on behalf 
of other fishermen of tbe village, should have proceeded under s. 30 of the Civil 
Procedure Code (Act XIV of 1832). 

[222] Beld, that t.be objection was a good one ; but, inasmuob as it was still 
open to tbe defendants to establish their right by a regular suit, tbe irregularity 
in tbe present suit was not such as to call for the exercise of the powers of tbe 
High Court under s, 622 of the Civil Procedure Code. 

[R., 19 C. 544; 33 C. 905-10C.W.N. 867: 13 M. 54 ; 3 Bur.L.T. 39 = 8 lod Cas. 
613; lOC.L.J. 30; 5 M.L.J. 95; 57 P.L.R. 1903.]. 

Application, under the extraordinary jurisdiction of the High 
Court, against an order by Rav Saheb A. K. Kothare, Subordinate Judge 
of Pen, in tbe Thana District. 

mi were fishermen belonging to the village of Naoghar. 

They claimed in this suit, for themselves and tbe other fishermen of that 
village, the exclusive right of fishing in the Nagothna creek between high 
and low water mark, within certain limits mentioned in this plaiot, and 
sought, under s. 9 of the Specific Relief Act I of 1877, to recover posses¬ 
sion of that right from the defendant, who, they alleged, had dispossessed 
them within six months before tbe filing of this suit. No notice of the 
institution of tbe suit was, however, given to tbe other fishermen joined 
as co-plaintiffs. 

The Subordinate Judge made an order directing possession to be 
restored to the plaintiffs. 

Against this order the defendants presented the present application 
Q° Court, and contended {inter nlia) that the order of tbe 

Subordinate Judge was without jurisdiction, the right to fish not being 
immoveable property within the contemplation of s. 9 of the Specific 
Relief Act, and that the suit had not been instituted in accordance with 
the provisions of s. 30 of the Civil Procedure Code (Act XIV of 1882). 

• Extraordinary Application, No. 62 of 1887. 
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A rule nisi was granted on the 28bh April, 1887. 

The rule now came on for hearing. 

Branson, [Mahadev Chimnaji Apte with him), for the defendants in 
support of the rule.—From the plaint itself it appears that the plaintiffs 
were nob in possession, and this suit does not lie under s. 9 of the Specific 
Relief Act. For the purposes of that section there must be some tangible 
immoveable property., of> which the person suing is dispossessed—the 
property capable of physical possession. It has been held that immove¬ 
able property does not include incorporeal rights. A right to fish is of 
[223J that class : see Haro Dyal Bosev. Kristo Gobind Sein (l). That 
case was under s. 15 of Act XIV of 1859, which is similar to a. 9 of the 
Specific Relief Act. Further, the place, in which plaintiffs claim the 
right to fish, is Government property, to which the plaintiffs have no 
right, by prescription or otherwise : see Viresa v Talayya (2). The right 
to fish is nob a tangible right to immoveable property— Krishna, Dhone 
Dutt V. Troilokia Hath, Biswas (3). The object of the Legislature in 
framing s. 9 was simply to provide a summary remedy in cases of inter¬ 
ference with the right to physical possession. The suit in the present 
case was instituted without the authority of the other fishermen of the 
plaintiffs’ village, and without any notice of the institution of the suit, as 
required by s. 30 of the Civil Procedure Code (Act XIV of 1882), and this 
is an irregularity which justifies the Court’s interference under s, 622 of 
the Code, the proceedings in the suit being without jurisdiction, and there 
being no appeal or review even given against an order under s. 9 of the 
Specific Relief Act. 

Pandurang Balibhadra, contra .—A right to fish is immoveable pro¬ 
perty within the contemplation of s. 9 of the Specific Relief Act. The 
General Clauses Act T of 1868 defines by s. 2 what is included in the term 
“ immoveable property.” The right to fish is a beuefit arising out of land 
within the definition. 

The Registration Act III of 1877 includes “fisheries” in the definition 
of immoveable property. As the right bo fish is immoveable property, it 
is capable of possession. If the Legislature intended that s. 9 of tbe 
Specific Relief Act should relate only to immoveable property capable of 
physical possession, the word “ tangible,” which has been used in tbe 
Criminal Procedure Code (Act X of 1882), s. 14.5, would have been inserted 
before che word " immoveable ” property in thatsection. The Subordinate 
Judge has properly exercised his jurisdiction, and his decision cannot 
be interfered with under the extraordinary jurisdiction of the High 
Courb.^ If the defendants are dissatisfied with tbe finding of the Subor¬ 
dinate Judge under tbe section, which is tbe [224] same as s. 15 of 
Acc XIV of 1859, their remedy is by a separate suit, and nob by 
application under the exbraordinai'y jurisdiction. See Doorga Soondtiree 
Debia v. Kashee Kant Ghuckerbutty (4), Tbe suit was rightly constituted, 
and the omission to give notice under s. 30 of the Civil Procedure Code 
(Act XIV of 1882) does nob of itself constitute such an irregularity as to 
justify interference under the extraordinary jurisdiction of this Court. 


JUDGMENT. 

IC,^ Sargent, C.J.— The plaintiffs in this suit, who are some of the 
fishermen of tbe village of Naogbar, claim for tbe fishermen of that village 


a) 17 W.R. c.R. 70. 
(3l 12 C. 539. 
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the exclusive right of fishing in the Nagotbna creek between high and low 
water, within certain limits mentioned in their plaint, and seek, under 
9 . 9 of the Specific Relief Act, to recover possession of that right from the 
defendants, who, they allege, bad dispossessed them within six months 
before the filing of the suit. The Subor^nate Judge made an order than 
possession should be given to the plaintiffs. It has been contended that 
this was beyond his jurisdiction, the right of fishing not being immoveable 
property within the contemplation of the above section. The right claimed 
is the right of excluding the public from a particular part of the sea, and 
would constitute what is technically termed a *' common of fishery, ” and, 
being a private right of fishery as distinguished from the right of the 
general public to fish in the sea and navigable rivers, would, as pointed 
out by Sir Michael Westropp in his very learned judgment in Baban 
Mayaeha v. Nagu Sharvucha (1), come under the denomination of 
immoveable property. 

It has been urged, however, that immoveable property in the above 
section does not ioclude incorporeal rights, and the case of Haro Dyal 
Bose V. Kristo Gobind Sein (2) was referred to in support of that 
contention. The Court in that case expressed an opinion that a “ suit to 
enforce a right of way did not fall under the provisions of s. 15, Act XIV 
of 1859,” on the ground that " ordering an obstruction to be removed was 
not giving possession, as is contemplated by the section.” Assuming, 
although it is by no means clear, that the Court intended to lay down 
[225] that incorporeal rights were not included in the section, we are not 
disposed to follow that ruling. A man is said to be in possession of a right 
when be can exercise it, and he recovers possession of an incorporeal right 
when the obstruction which interfered with its exercise is removed. The 
form of the order by which possesion is restored, must depend upon the 
nature of the right and the circumstances of the case. Had it been the 
inteotion of the Legislature to exclude incorporeal rights, we might expect 
that it would have been done by express terms or by confining the opera* 
tion of the section to ' tangible immoveable property,” as is done in s. 145 
of the Criminal Procedure Code of 1882. Upon the whole, therefore, we 
think that the Subordinate Judge did not act without jurisdiction. 

As to the objection that the suit should have been instituted in 
accordance with tbe provisions of s. 30 of the Civil Procedure Code, we 
think it is well-founded, as the right of fishery was claimed as one belong¬ 
ing to all tbe fishermen of the village of Naoghar; but we do not think 
that in a case like the present, where it is still open to the applicants to 
establish their right by suit, the irregularity was such as to call for the 
exercise of the powers of this Court, under s. 622 of the Civil Procedure 
Code. 

Lastly, the Court has decided, whether rightly or wrongly, that the 
plaintiffs had been in exclusive possession of the fishery within the limits 
claimed, and in so doing, acted within its powers. 

\Vemust. therefore, refuse the application with costs. 


(1) 2 6. 19. 
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12 B, 225. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


Mehta Jbthalal {Original Plaintiff), Appellant y. Jamiatram 
Lalubhai {Original Defendant), Respondent * 

[13th September, 1887.] 

Jurisdiction—Caste question-^Secession from a caste—Property purchased hy seceding 
section during period of secession—Reunion of section with the caste—Suit by caste 
to recover from a seceding member property purchased by seceding section. 

The plaintiS aod tbo defendant beionged to the oaste of Visnagra Brahmans, 
which in 1811 divided into two sections, known as the big and little sections. [226] 
While this division continued, vis., in the year 1668, certain lands were pur¬ 
chased by the small section in the names of the plaintiff, the defendant, and 
three other persons. In 1873 the members of the small section, with the excep¬ 
tion of the defendant, reunited with the other members of the caste. The lands, 
however, remained in the possession of the defendant. The plaintiS, on behalf 
of the caste, bcoughttbis suit to recover the lands from the defendant. Both 
the lower Courts held that the case was not cognizable by the Civil Courts, as it 
involved a oaste question. Ou appeal by the plaintiff, 

The High Court reversed the decrees of the Courts below, and sent back the 
case for retrial. The lands iu question had been admittedly purchased out of 
their own funds and for their own purposes by the members of tbe daste who bad 
seceded ; and the question, as to whom those lands now belonged, being one 
between tbe caste and one of the seceding members who had purchased them, 
could not be a caste question, unless the small seceding seotton itself could Ue 
regarded (and it was not so conteuded^ as a separate and distinct caste, Under 
these circumstances it was for the Civil Court alone to determine who was 
entitled to the property, although it might be incidentally necessary for that 
purpose to enquire into tbe usage and practice (if any) of caste sections, situated 
as tbe seceding section of this oaste bad been, with respect to tbe property in 
question. If tbe lands had been originally the property of the oaste, thequestion 
would have been between tbe caste aod a section of it, aod would have been, as 
held in Nemchand v. Savaichand (1), a caste question, and not cognizable by tbe 
Civil Court 

£R., 19 B. 507 ; ‘26 B. 174 ; 34 B. 467= ll Bom. L. R. 1014=4 lud. Cas. 108 ; 9 Bom. 
L.R. 669.] 

This was a second appeal from a decision of A. Shewaa, Assistant 
Judge of Abmedabad. 

The parties to the suit belonged to the caste of Visnagra Brahmins. 
In 1841 the caste spilt up into two divisions, styled as the big and small 
divisions. In 1868, certain lands, the subject-matter in dispute, was 
purchased for and ou behalf of the small division in the names of the 
plaintiff and four other members of the section, of whom the defendant 
was one. In 1873 all the members of the small division, except the 
defendant, became reunited with the other members of the caste. The 
lands in dispute, however, remained in the possession of the defendant. 

The plaintiff now for and on behalf of the caste sued to recover 
possession of the lands. The defendant {inter alia) contended that the 
suit involved a caste (question, and, as such, was not within the 
jurisdiction of the Civil Court. 

Both tbe lower Courts dismissed the plaintiff’s suit as a caste 
question.__ 

* Seooud Appeal, No. 540 of 1885, 

(1) 5 B. note, p. 84. 
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JUDGMENT. 

Sargent, C.J. —Tbe questioo io this case arises out of a dispute iu 
the caste of Visaagra Brahmins, and is the result of a division of that 
caste, in 1841, into two sections, known as the big-and little sections. 
During this division, viz., in the year 1868, certain lands, which are the 
property in dispute, were purchased by the small section in tbe names of 
the plaintiff and four other persons, of whom defendant Jamiatram was 
one, for and on behalf of the section. In 1873 tbe members of the small 
section, excepting tbe defendant Jamiatram, became reunited with the other 
members of the caste. After 1873 tbe property remained in the possession 
of Jamiatram, and the plaintiff now sues, for and on behalf of tbe caste, 
to recover possession of it. Both the lower Courts have decided, but we 
think wrongly, that the suit involved a caste question, and not cognizable 
by the Civil Courts. 

If the lands in dispute had been originally the property of tbe caste, 
the question would have b.^en between tbe caste and a section of it, and 
would be. as decided in Nemchand v. Savaichand (5), a caste question, 
and, therefore, not cognizable by the Civil Courts ; but hare the 
lands had been admittedly purchased by [228] the members who had 
seceded, and constituted tbe small section, out of tbeir own funds and for 
their own purposes; and tbe question to whom those lands now belong, 
cannot be a caste question, unless indeed tbe small section itself could be 
regarded, and it has not been contended that it can, as a separate and 
distinct caste. Under these circumstances, it is for the Civil Court alone 
to determine who is now eoticled to the property in dispute, although it 
may be incidentally necessary for that purpose to inquire into the usage 
and practice, (if there beany), of caste sections, situated as the small section 
of this caste was, with respect to the property in question. We must, 
therefore, reverse the decree of the Court below, and send down tbe case 
for retrial. Costs of this appeal to abide tbe result. 

Decree reversed. 


YI.3 

[227] The plaintiff preferred a second appeal to the High Court. 

Dandurang Balibhadra (.Ganpat Sadashiv Bdv with him),^ for the 
appellant.—The lower Courts were wrong in dismissing tbe plaintiff’s suit. 
This suit does not involve a caste question. Here there will not bo any 
interference with the autonomy of tbe caste. But the Court has to 
determine who is entitled to tbe possession of the caste property; and 
though it may be incidentally necessary to inquire into the usage of the 
caste, this circumstance alone cannot oust the jurisdiction of the Civil 
Court—Pragji Ealanv. Govind Gopal il)-. see also Anandravv. Shankar 
Daji{2)-. Erishnasami v. Erish; ama CharyariZ); SudaramPatro v. Soodka 
Ram (4). 

Goverdkanravi Madhavram {Narayan Vishnu Gokhale with him), for 
the respondent, contended that the question raised was a caste question. 


li) 7 B. 323 (328J. 
(6J 6 B. note, p, 84. 
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(4) 11 W.R. C.R. 457. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabai Raridas. 


In re THE petition op Radhi.* [22Dd Sepfcember. 1887.J 

Mar7ied womm-Execution of decreo -LHbilitu of married woman-Arresl-Stridhan 
^Applieanon for review of an order contrary to law—Waiver. 

R., as surety for her busbanl, joined with him iaeteougiag a bond for Rs. 90. 
In a suit brought upon the bond, a decree was passsd against both. R. was 
arrested m etecution of the decres. and brought before the Court. She was then 
asked if she desired to apply to be deilared an insolvent under the insolvency 
sections of the Civil Procedure Code (Act XIV of 188 but not doing so she was 
committed to jail, dubsequenily, however, she applied to be declared an insol¬ 
vent, but her application was rejected. She then claimed to be released on the 
ground of her coverture. The Judge rejected her application as being too late. 
Oq referencd to the High Court* 

Held, that her application for release was virtually an application for review 
of tbe order for her imprisonment, on the ground that it was contrary to law ; 
chat her mere omission to take tbe objsction at the time of her arrest, could not 
be regarded as a waiver of her right of ezemotion from arrest; and, having regard 
to the nature of the right claimed, it was one which the Court could not properly 
decline to ooosider on review, however late tbe application might have been. 

Held, also, that although the decree was absolute in its terms, and contained 
no express limitation of R.’8 liability, nsvertbeUss the law being clear that she 
could only be liable to tbe extent of her stridhan, it was to be assumed that tbe 
direction to pay, contained in tbe decree, had reference to that fund only. 

[229] This was a reference by Rav Bahadur K. C. Bedarkar, Aobing 
Judge of tbe Court of Small Causes at Poona, under s. 617 of tbe Civil 
Procedure Code (Act XIV of 1882). 

The apolicant Radbi and her husband were sued for Bs. 90 by a 
creditor of the husband on a bond dated tbe 15th September, 1884, which 
Badhi executed as surety for her husband. The husband appeared, and 
admitted tbe claim. Badhi did not appear. A decree was passed against 
them both. 

In execution of this decree Badhi was arrested. On being brought 
before the Court she was asked if she desired to apply to be declared an 
insolvent, under the provisions of the Civil Procedure Code, She did not 
then apply, and she was sent to jail. She subsequently, however, applied 
to be declared an insolvent, and prayed, at tbe same time, for an interim 
order of release. The latcer prayer was refused on tbe 25tb May, 1887, 
and her application was refused on the 3rd June, 1887. 

On the 9tb June, 1887, she applied to be released, on tbe ground of 
her coverture. The Judge of the Small Cause Court rejected her application, 
holding that it was too late. Ha referred the case to the High Court. 

Vishnu Krishna Bhatvadekar, for the applicant.—The Small Cause 
Court Judge was wrong in rejecting the application. The applicant was 
entitled to plead her coverture, and her omission to do so when she was 
arrested does not affect her right. She has no stridhan. If she had any, 
she would be liable only to that extent. See Govindji Khimji v. Lahni- 
das Nathubhoy (1); Narotam v. Nanka (2). 

Ganpat Sadashiv Rav, for tbe creditor.—The applicant bad an 
opportunity to set up the defence of coverture, but she waived it. and she 


(1) 4 6. 318. 


(21 6 B. 473. 
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cannot claim it now. The decree was against her and her husband in 
general terms, and it should be executed as it is. See Shaik Sudan v. 
SamchaTtdra (1). The execution proceedings came to an end when she 
was lodged in jail, and now the defence cannot be put forward. 

JUDGMENT. 

[230] Sargert, C.J.—The application by Badhi to be released from 
prison was virtually an application for review of tbe order for her 
imprisonment, on the ground that it was contrary to law. Two objections 
were taken to this application by the judgment-creditor. First, that 
Badhi should have taken the objection when she was arrested and brought 
before tbe Judge, and that not having done so, it is now too late; but 
her mere omission to do so cannot, as it was contended by tbe opponent, 
be regarded as a waiver of her right of exenoption from arrest; and, 
having regard to the nature of the right claimed, it was one which tbe 
Court could not properly decline to consider on review, however late the 
application might have been. Secondly, it was said that tbe decree was 
absolute in its terms, and contained no express limitation of her liability ; 
and as she did not apply for a review, no other course was open to tbe 
Small Cause Court Judge in executing it but to enforce it in the ordinary 
manner. The decree bad been made in a suit on a bond in which she had 
joined with her husband as surety, and simply directed her to pay tbe 
debt. As the law is clear that in such a case Badhi would only be liable to 
the extent of her strtdhan—Govindji Khimji v. Lahnidas Nathubhoy (2) 
and Narotam v. Nanka (3)—it must be assumed that the direction to pay 
had reference to that fund only. We think, therefore, that tbe Small Cause 
Court Judge was wrong in refusing tbe application. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Jxtsiice, and 
Mr. Justice Nanabhai Haridas. 


KastuRCHAND Gujar iPlaintifi) v. Parsha Mahar {Defendant).^ 

[22nd September, 1887.] 

Jurisdiction—Decree—Execution—Briiiih Courts in India, power of. to send their 
decrees for execution to Courts not in British Indii—Practice. 

Tbe Coarts o{ Bcitisb India have ao auibocity to seed tbeic decrees for execu- 
tioD to Courts Dot io British India. 

[F.. -29 C. 40O = 6C.W.N.673 ; R.. 34 C. 576 = 6C.L.J. 30 = 11 C.W.N.e 2 - 2 .} 

This was a reference by Eav Saheb Venkatrav R. Inamdar, Subordi¬ 
nate Judge of Bijapur, under s. 617 of the Civil Procedure Code (Act XIV 
of 1882), 

[231j The question referred by the Subordinate Judge for the High 
Court’s decision was :— 

Has a Court io British India jurisdiction to transfer its decree to a 
forei^ Court, or to a Court in a Native State, for execution by the latter ? 
The Subordinate Judge’s opinion on the point was in the negative. 


" Civil Reference, No. 37 of 1837. 
fl) 11 B. 537. (2) 4 B. 313. 
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Chivianlal Eiralal, for the plaintiff.—The decree can be sent for exe¬ 
cution to the Court in a Native State. The term “ Court ” as used in 
s. 223 of the Civil Procedure Code will ioclude a foreign Court. In s. 12 the 
word is qualified expressly by the addition of “ foreign, ” and the intention 
of the Legislature may be gathered from this, that where “Court ” is used 
alone it must include all Courts, and should not be confined to a Court in 
British India. 

Motilal M Munshi, for the defendant, contended than the British 
Courts cannot send their decrees for execution by Courts out of British 
India. 


JUDGMENT. 

Sargent, C.J.—The Courts of British India have no authority to 
send their decrees for execution to Courts not in British India. 


12 B.231. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and 
Mr. Justice Nanabhai Earidas. 

YasHVANI Shenvi and others [Original Plaintiffs), Appellants v. 
VlTHOBA SheTI, deceased, BY HIS MINOR SON [Original Defendant), 

Respondent.^ [22od September, 1887.] 

Mortgage—-Mentionin mortgage detd of another d^bt dne to mortgagee distinci from sum 
advanced at date of mortgage^Clause in deed undertaking to pap off old dehis when 
taking hack the lani^Old debt not a cf^rgs on land, but redimptim coniitionai on 
p'lym.nt of both debts - Execution-^Cladm to attached property ^Order passed against 
claim mt ’^Neglect of clainuint to sue within a year after date of orderCivil Proce* 
dure Code {ActXlVol 1882), $$. 278, 279,230, ani Limitation Act XV of mi 
sch, lit o.rt* 11. 

[232] V. mortgaged oertaio land to the defendant’s father for a sum of Rs 64 
advanced by the latter at the date of the mortgage. The mortgage*deed 
stated that V. owed the mortgagee another debt of R^. 100. which was due on a 
separate bond, and it contained a clause in the following terms : — 

The principal sum of huns (coins) due on tbit document, asal^o this docu¬ 
ment, t will pay at the sams time, and take back the land along with this 
document as well as that dooumaut* Till then you are to continue to enjoy the 
laud * * The plaiotiS having obtaiued a decree agaiust the mortgagor 

attached the land in execution. The defendaut. (son of the original mortgagor), 
thereupon claimed that be held a mortgage upon it to the extent of R$. 164. 
On the 9th March. 1^61. the Court exocuting tbo plainitfi’s decree made an order 
allowing the defendant’s claim only to the extent of Rs. 64, and directed that 
the land should be sold subject to the defendant’s lien for that sum. The plaint¬ 
iffs brought the land at the ezeoutioo sale, aotl offered the defendant Rs. 64 in 
redemption of his mortgage, which, the defendant refused. The plaintiffs then 
brought the present suit to recover possession, 

HelrZ. that the charge on the laud did not include the old debt of Rs. 100. 
There were no words in the mortgage-deed expressly making that debt a charge 
on the property. The provisions in the deed only made the equity of redemp^ 
tioD conditional on the payment of both the debts. 

Quaere —whether, under the circumstances of the case, ^the purchaser at the 
ezeoution sale would be bound by such a condition. 

Held, also, that the object of the defendant’s application in March, ISSI, was 
virtually that the Court should allow his mortgage to the extent of Rs. 164, and 
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the Court, having allowed his claim only to the amount of Rs. 64 by its order, 
wo tanlo rejected his application. It was. therefore, an order passed agamsb 
him, and having neglected to establish his right by suitwithina year from the 
date of that order, he was now estopped from insisting on the condition Oivil 
Procedure Code (Act XIV of 1882), ss. 278, 279. 280 and 283 ; Limitation Act 
XV of 1877, sch. II, art. 11. 

[F., 18 11. 369 (371): Appr.. 20B. 346 ; R.. 22 B. 520 (524); 22 B. 610; 35 B. 275 
(277)«13 Bom. L.K. 307 = 10 Ind. Cas. 913; 334 (337); 9 

789;80.C. 132;110.0. 213;D.. 16 B. 1 (12); 28 B. 349=6 Bom. L.R. 313, 
1 A.L.J. 631; 8 O.C. 227 (232).] 
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Civil. 

12 B. 281. 


Second appeal from a decision of A. H. Unwin, Acting District 
Judge of Kanara. 

One Vithoba mortgaged to the father of the defendant the land, which 
was the subject-matter of the present suit, for the sum of Rs. 64, then 
actually borrowed. The mortgage-deed then executed contained a clause, 
which stated that there was another debt of Rs. 100 due by the mort¬ 
gagor to the mortgagee upon a separate bond, and it gave an undertaking 
in the following terms :— 

" The principal sum of huns (coins) due on that document, as also 
this document, I will pay at the same time, and tako back [233] the 
land along with this document as well as that document. Till then you 
are to continue to enioy the land * * * 

The plaintiffs in the present suit were holders of a decree against the 
mortgagor, and in execution of that decree they attached the land in 
question. The defendant, (the son of the original mortgagee), by his 
mother and guardian thereupon claimed that he held a mortgage upon it 
to the extent of Rs. 164. The Court executing the plaintiff’s decree, 
however, on the 9th March, 1881, allowed his lien only to the extent of 
Rs. 64, and ordered the land to be sold, subject thereto. The sale took 
place, and the plaintiffs purchased the land. The plaintiffs then sought 
to redeem the defendant’s mortgage, and offered him Rs. 64, which the 
defendant refused to accept. 

The plaintiffs then brought the present suit against the defendant in 
1883 to recover possession of the land. Tho defendant contended that the 
land was subject to the aggregate debt of Rs. 164, due on the two 
bonds. 

The Court of first instance awarded the plaintiffs’ claim, bolding that 
the land was subject to the charge of Rs. 64 only. 

On appeal by the defendant, the District Judge reversed the lower 
Court’s decree. 

The plaintiffs preferred a second appeal bo the High Court. 

Narayan Ganesh Chandavarkar, for the appellants (plaintiffs).—The 
mortgage was only for Rs. 64. The old debt of Rs. 100, due upon a 
separate bond, was not made a charge on this land. The mere mention, 
in the mortgage-deed, of this old debt did not make it a charge— 
Narayan v. Eavji (1). 

Tho defendant ought to have sued to establish his right after the 
order disallowing the rest of his claim under s. 278 of the Civil Procedure 
Code (Act XIV of 1882) had been made on the Otb March. The defendant 
cannot now impeach that order, as more than one year has elapsed— 
Rango Vithal v. Eikhivadas (2). 


(1) Feinted Judgments for 1884, p. 254. 


(2) 11 D. II. U. R. 171. 
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Ghanasham Nilkantk Nadkarni, hr the respondeot.—The morfceaee 

t?eTJchmanf "* ™ 1882. to raise 

in nril UI merely asserted his right as a mortgagee 

Is n fv ded bv s 287' and'VV" encumbrance 

. tu ^ ^ property was sold subject to it. The 

thelurmenfc dir^° Th *'*^^‘^* and interest of 

same payment of both the debts is the 


JUDGMENT. 

Sargent, C.J.--We think that the Subordinate Judge was right in 
his construction of the mortgage-deed, (E.^. 29). There are no words in 
tbat instrument which expressly make the old debt of Rs. 100 a 
charge on the property. The mortgagor undertakes to pay it together 
with the Rs. 64 when he takes hack the lani. and alL agrees to 
the mortgagee s continuing in the enjoyment of the land till be pays 
ott both the debts ; but these provisions are satisfied by construing 
them as intended to make the equity of redemption conditional on 
the payment of both the debts. This construction, moreover, receives 
corroboration from the allusion to the old debt as a distinct and sep irate 
transaction, which would have no significance if the intention was to 
make the Rs. 300 a charge equally with the Rs. 64. It is further to be 
observed that the entire income of the property had been previously 
appropriated in lieu of the interest on the debt of Rs. 64. But although the 
Rs. 100 was not, in our opinion, made a charge on the property, the equity 
of redemption was made conditional on the payment of the two debts; 
and we do nob think that the remarks of the Court in Eama v. Martand (ij 
would be applicable to such a condition. The by-agreement in that 
case was in the most general and indefinite terms, and would necessarily 
have embarrassed the mortgagor in the exercise of the equity of redemp¬ 
tion. 


Whether the purchaser, under the special circumstances under which 
the property was put up for sale, would be bound by the above condition, 
it is not necessary to decide, as we are of opinion that the plaintiff is 
right in bis contention that as the first defendant has nob taken proceed¬ 
ings to establish his right within a year, notwithstanding the order made 
against him in March, 1881, in [235] the summary proceedings, he is now 
estopped from insisting on the condition. It has been urged, indeed, on 
behalf of the defendant, that although his application was headed as made 
under s. 278, the order which was passed on it was not one contemplated 
by sa. 280 and 281. The application was, in terms, that “an order might 
be made that proceedings should go on keeping alive his lien ” which he 
had previously stated in the application to be for Rs. 164. The Court by 
its order only gave effect to this application to the extent of Rs. 64. It 
thus appears that the object of the defendant, although nob in terms, was 
virtually that the Court should allow only the equity of redemption on 
discharge of a mortgage for Rs. 164 to bs attached and sold, and the Court 
by its order pro tanto rejected the application. It was. therefore, clearly 
an order passed against the defendant, and one which he could not say 
the Court had not jurisdiction to make. We may also remark that s. 280 
contemplates not only the entire release of the property from attachment, 


(1) 9 B. 23C, note, 

642 



yij BALAJI LAKSHMAK V. DADA JOtl 12 Bom. 236 

bub also the retention of the attachment bo such extent as the Court thinks 
fib. Hia right should, therefore, have been established by suit within a 
year. We must, therefore, reverse the decree of the Court below, and 
restore that of the Subordinate Judge. Costs on defendant throughout. 

Decree reversed. 


12B.28S. 

APPELLATE CIVIL. 

Before Mr. Justice Nonabhcti Haridcts and Mr. Justice Jardine. 

Balaji LakSHMAN {Plaintiff) V. Dada JOTl {Defendant).* 

[24bh November, I887.j 

Civil Procedure Code {ActllVo} 188-2), s. 258 -Deeree—SalisJa£lion of decree oul of 
Court—Payment xincertiiied—Swt to recover moiiey paid in satisfaction of decree. 

The plaiotiff had been a surety for the clefendaut on a bond for Rs. 50 passed 
to G. by the defendant. G. o*)tainod a deotee against the plaintiS on this bond, 
and the plainiiS satisfied tne decree by paying G. Rs. 38 in full satisfaotwn. 
The payment wae made out of Court, and was not cectifisd to the Court. The 
plainti’fi now sued the defendant to recover the money so paid by him to G. He 
called G. as a witness, who acknowledged he had received Es. 38 from the 
plaintiS in full satisfaction of the decree. 

[238] Held, that the last clause of s. 258 of the Civil Procedure Code {Act XIV 
of 1882) did not apply to such a case, and that the payment made by the 
plaintiS to G. might be proved. 

Tbis was a reference, by Rav Saheb Damodhar Kacheshwar Dhodap- 
kar, Joint Subordinate Judge of SboUpuc, under s. 617 of the Civil 
Procedure Code (Act XIV of 1882). The reference was as follows: — 
"The plaintiff Balaji Lvkshman stood surety for the defendant Dada 
under a bond for Rs. 50 passed by the latter bo one Ganpabsiug valad 
Gulabiing. Ginpicsing obtained a decree. No. 538 of 1886, upon this 
bond against the plaintiff Balaji in the Court of the First Glass Subordinate 
Judge of Sholapur for Rs. 34*0-8 and costs in June, 1886. The plaintiff 
Balaji satisfied the decree by paying to the decree-holder Ganpatsing 
Rs. 38 in full satisfaction of the same. Tiiis payment was made 
out of Court, and was nob certified to it by the decree-holder Ganpatsing. 
Ganpatsing, who had been called for the plaintiff in tbis case, acknow¬ 
ledged having received Rj. 38 from the plaintiff Balaji in full satisfaction 
of his decree." 

The Subordinate Judge referred the following question to the 
High Court for its decision :— 

Wbebher the prohibition against the recogaibion of an uncertified 
payment or adjustment, contained in the concluding pira. of s. 258 of the 
Civil Procedure Code, applies to this case ? 

The Subordinats Judge’s opinion on the ooint was in the negative. 
Shivram Vithal Bhandarkar, for the plaintiff.—Section 258 of the 
Civil Procedure Code (Act XIV of 1882) forbids reeognibion of auy satis¬ 
faction of decree nob certified between parties to the suit. The plaintiff 
was a surety for the defendant, and this suit is for money paid for the 
use of the defendant. No certificate is necessary ; see Pat Dasi v. Sharup 
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Chund (l). The decree-holder testifies to the payment, and his receipt, 
supported by bis personal acknowledgment, can be proved “ as a fact” : 
see Eaji Abdul JRahiman v. Khoja Khaki Aruth (2). 

[ 237 J GovBTdhanTam Madhavavam, for the defendant, relied on Saji 
Abdul Eahiman v. Khoja Kha'/ci Aruth (2), and contended that the pay¬ 
ment could not be recognized. 

OPINION. 

Nanabhai Habidas, J. —We are of opinion that the Subordinate 
Judge is right in holding that the last clause of s. 258 of the Civil Proce¬ 
dure Code (Act XIV of 1882) does not apply to this case. The payment 
of Rs. 38 by Balaji to Ganpatsing can be proved as a fact by the evidence 
of Gautpatsing supported by his receipt (Ez. 3J for such payment. See 
Eaji Abdul Rahiman v. Khoja Khaki Aruth (3). The Subordinate Judge 
to be informed accordingly. 


12 B. 237. 

ADMIRALTY JURISDICTION. 
Before Mr. Justice Farran. 


The Bombay and Persia Steam Navigation Company, Limited 
{Plaintiffs) v. Messrs. Shepherd and 3aji Ismail Hossein, 

{Defendants).* [Ist February, 1887.] 

Practice—PartiesSuit originally against owners—Amendment of plaint—Skip added 

as party defendant. 

Id a suit for collision originally died against the owners of a ship, 

Beld, that tbs plaintiffs might amend the plaint by adding the ship as a party 
defendant. 

Application in Chambers.—The plaintiffs sued the defendants to 
recover Rs. 50,000 as damages for loss sustained by them by reason of 
a collision which took place on the 18th December, 1886, between the 
plaintiffs’ steamship ‘‘King Arthur” and the defendants' steamship 
"Zuari." The plaintiffs alleged that the collision was caused solely by the 
fault of the" Zuari" and those on board of her, and was not occasioned 
by the fault of the “ King Arthur. ’ The defendants’ ship the " Zuari’’ 
was sunk by the collision. This suit was filed against her owners on the 
21st December, 1886. 

The "Zuari ” was subsequently floated, and on the 25th January, 
1887, the plaintiffs applied for leave to amend the plaint by adding the 
ship" Zuari” as a joint-defendant in the suit. 

[238] Chalk, for the defendants, objected.—The plaintiffs filed their 
suit three days after the collision, and elected to proceed in personam 
against the owners, and not against the ship. They now seek to change 
the nature of this suit by making it an action in rem. The written state¬ 
ment of the defendants has been prepared. The plaint cannot now be 
amended. He referred to Coote’s Admiralty Practice, p. 23 (2nd ed.). 

Inverarity. contra'. —He cited The Zephyr (4). 


* Admiralty Suit No. 7 of 1886, 

(1) 14 C. 376. (2) 11 B. 26. 

13) 11 B. 13, 15, 19, 23, 36. (4) 11 Law Times, N.8. 351. 
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JUDGMENT. 

1st February, 1887. EaRRAN, J.—This is an application to amend 
the proceedings by adding the steamp-ship "Zurai" as an additional defend- 

ant. The defendants upon the record are her owners. I have already 

intimated my opinion that I ought to allow the amendment if I have power 
to do so. Should judgment be recovered by the plaintiffs, and shou d 
they fail to obtain satisfaction from the defendants personally, they would -T^. 
be entitled to take proceedings in rem against the ship to enforce their ^2 8 . 287. 
maritime Wen—The “ Orient ” (1). Concurrent proceeding tn rem and tn 
personam could also be adopted by the plaintiffs: see The MnlilvoU), 
where the earlier authorities are referred to; but. if such proceedings were 
taken in different Courts, the Court, in which the later proceedings were 
taken, would have jurisdiction in its discretion to stay them until the 
termination of the earlier proceedings —The Peshawur (3). ^ If the proceed¬ 
ings were taken in the same Court I presume that discretion would, as a 
rule, be exercised by amalgamating the two actions. _ 

The foregoing remarks are made without reference to the provisions 
of the Civil Procedure Code. If without hardship upon the defendants 
the two proceedings can be included in the same action, it is obviously for 
the benefit of all parties that it should be done, rather than that the 
plaintiffs should be left to adopt separate proceedings. The plaintiHs did 
not, in the first instance, make the defendants’ ship a defendant, (if 1 
may use the expression) as she was then submerged in the harbour, 
which may be accepted as a fair reason for the course they have adopted. 

[239] She has since been raised. The only suggested hardship occa¬ 
sioned to the defendants, which would not equally have been occasioned to 
them had the plaint been framed in the first instance in the manner now 
proposed, is that instructions for the drafting of a written statement have 
been prepared for counsel. It seems unlikely that these will require, 
except perhaps in the heading, any modification if the proposed amend¬ 
ment be allowed. At any rate, the matter is too puerile to stand in the 
way of the Court making the order asked for, if for other reasons it be 
expedient to make it. It was argued that the plaintiff had deliberately 
elected his remedy, and that having done so, he should not be allowed to 
change his mind! The above quoted authorities show that the question 
of election does nob arise, as the remedies in rem and in personam a.ve 
cumulative. 

The main argument of the solicitor For the defendants was, however, 
based upon a passage in Coobe’s Admiralty Practice (Snd ed.). p. 23; 
where citing The Hope (4) and The Volant (5). it is laid down that it is 
not competent for the Court to engraft proceedings in personam upon 
proceedings in rem. In those cases after judgment the proceeds of the 
vessel had proved insufficient to meet the damages awarded, and it was 
sought to supplement them hy means of a motion against the master 
personally who had entered an appearance, and the Court held that the 
initial proceedings regulated the relief which it was competent for the 
Court to afford ; and that the master’s entering an appearance did not 
enlarge the scope of the proceedings in rem already adopted. A contrary 
decision had been arrived at in the case of The Triune (6). The later 
decisions, however, afford no ground for the contention that at an early 
stage and in a proper case the iniiial proceedings cannot be amended so 


(1) L. R. 3 P.C. 696. 

(4) 1 W. Rob. 154 : (158.) 


(2)L.R. 2 Ad. &E. 356. 
(5) 1 W. Rob 383. 
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finfc°inataL‘» '“1“ ‘'“■ve assumed iu the 

the ship not being, or not being supposed to bo, 
amenable to the process of the Court. 

thn nw*!f &gfiinst the ship and the claim against 

t^be owners of the ship are of such a distinct nature and [2401 enforceable 

JURISDIC- by ^ch different processes that the one cannot be engrafted upon the 
mrr^xT Other, applies equally to commencing a composite suit in which such 
^aims are united, and to adding the one claim to the other bv amend¬ 
ment after the suit has been initiated. In principle, I am unable to 
see any reason why they should not be united. It is much the same 
as suing upon the covenant in a mortgage, and to enforce a lieu upon 
the mortgaged property in the same suit, though in form the morfc- 
gaged propertiy is not; mado, as it were, a defendant. 
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Is such a proceeding allowable according to the practice and pro¬ 
cedure of the High Court? I am not aware that it could have been 
resorted to in the Court of Admiralty in England prior to the Judica- 
ure Acts. No case has been brought to my notice in which this has been 

who argued the case for the plaintiff, 
stated that, on looking through the forms adopted by that Court and the 
headings of a large number of cases reported from it, he could find 
no instance in which a ship and its owners, or masters have been 
jomtly sued. The practice in the High Court of Bombay has been 
different, at any rate of late years, and it is usual here bo make the 
ship and her owners defendants in cases of damage arising out of a 
collision: see The Augusta (1). In the cross suit brought by the 
defendants in the present case against the plaintiffs’ vessel the plaintiffs, as 
her owners, have been made defendants jointly with their vessel, and that 
course is within my experience the usual one adopted. The question is, 
can it be sustained? If it can, principle and conveuience alike, I think, 
demand its retention. 

The rules regulating Admiralty practice provide that a suit shall 
be commenced by a plaint acccording to the provisions of the Code 
of Civil Procedure. They wore framed when the Coda of 1859 was in 
force, and whan the power of the Court to regulate its procedure wa? more 
extended than it is at present. The rules subsequent to the one above 
referred to, provide for the taking out of a warrant of arrest when the suit 
is in rem, and make no special provision when the suit is vi personam ; 
but Eule 54 directs that proceedings not provided for by the rules 
[241] shall be regulated by the rules and practice of the High Court in 
suits brought in it in the exercise of its ordinary original civil jurisdiction. 
Though these rules do not apparently contemplate a suit in rem and in 
personam being combined, they do not expressly or by necessary impli¬ 
cation forbid it. The Code of Civil Procedure of 1882 applies to proceed¬ 
ings on Che Admiralty side of the High Court; s. 645 A shows that this 
is so. 

Section 28 provides that “all persons may be joined as defendants 
against whom the right to any relief claimed is alleged to exist, whether 
jointly, severally, or in the alternative.” If the section applies in cases 
where a vessel is defendant, the question before me is solved. “ Person ” 
includes any company or association or body of individuals, whether 
incorporated or nob: sea Act I of 1868, s. 2. Can it be held to apply to 
a vessel ? I think it can. Section 48 provides that every suit shall be 


(1) 10 B.H.O.R. 110. 
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insbituted by prasenting a plaint. By 3. 50 the 

the name and description of the defendant. Unless vease be mclnded 
in the term - defendant ” it follows that no suit m which 
against a vessel can be instituted under the Code. I conclude. 

that the expression “ defendant.” used ins. 28 . mcludes a vessel which - 

for this puroose is invested with a persona, and I shall allow the amena j^risdio 
menb asked for. Adding a new defendant does not alter the cause ot —„ 

action, and the objection founded on s. 53 is /hr’aPbual 

plaintiffs must bear their own costs of. and mcidenbal bo. 
amendment and to the obtaining of an order for that purpose, ^he costs 
incurred by both parties in arguing the question of the power of tbe oouro 
to drmond, oiiist bo oaado costs in the cause. 

Attorneys for the plaintiffs Messrs. Winter and Burder. 

Attorneys for the defendants Messrs. Chalh, Walker, and Smetham. 
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[242] ORIGINAL CIVIL. 
Before Mr. Justice Fairan. 


Datubhai Ebrahim {Plaintiff) V. Abubaker Moledina 
[Defendani).*^ [3rd September, 1887.] 

Damanes—Agreemint to leni mvieu -Dirntgit rcooerable btj lender for breach of such 
agreeimnt—Contract Act IX of 167'2. ss. 73 atul 74. 

The pUintiff. a money-lender, by a written agreement agreed to lend the 
defendant the sum o! Ra. 20.000 at 74 p^r cent, per annum for three years on the 
seourity of certain lands Prom the evidence it appeared that the loan was to 
have been advanced on the Ist M%rch. 1837, and that the pUintiS’s attorneys bad 
prepared the necessary deeds, which were ready on that day for execution by the 
defendant. The plaintiS had on that day withdrawn Rs. 20,000 from bis bankets, 
where it bad been lying io deposit, beatine interest at 6 per cent, per onnitm. and 
his niMuim took it to the attorneys’ office for payment to the defendant. The de¬ 
fendant. however, did not attend, and on the following day the money was ^id 
in again to theplaintifi’s bankers at the same rate of interest as before. The 
defendant failed to take the loan, and the plaintiff sued him for breach of the 
agreement. He claimed, as damages, interest on the Rs. 20,000 at IJ per cent, 
per annum for the three years for which under the agreement the loan was to be 
made. 

Held, thathe was not entitled to interest for three years, but only to interest 
for such period as might reasonably be required to find another borrower of the 
Ra. 20,000 at the rate of interest agreed upon between him and the defendant. 
The Court accordingly awarded him interest at l.J per cent, per annum, {i.e, the 
difference between the bankers’ rUe of interest and the contract rate), on 
Rs. 20,000 for four months, together with the expense of preparing the deeds 
required for the purpose of the loan. 

[R., 17 B.457 (461); U.B.R. (1909) 2na. Qt. Contract Act, s. 74, p. 17 ] 

The plaintiff, who was a money-lendev, agreed bo lend the defendant 
the sum of Rs. 20,000. at 7i per cent, per annum interest for three years 
to be secured on certain landed property belonging to the defendant. The 
defendant failed to take the loan and carry out the agreement. The 
plaintiff brought this suit for specific performance of the agreement, or for 
damages. 


* Suit No. 184 of 1887. 
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was December, 1886. and 


To Khoja Datubhai Ebrahim. 

WritSen by Memon Abubaker Moledioa. 

To wit: I have given in writing to you as follows: -As to 
reivl"® house bearing No. 413, which is situated, &c. On (the 

£ L'mn Vv,’ ‘■“f" ^ “Sreed to borrow 

±43. ^U.UUO. The particulars thereof (are as mentioned) below. The 
arrangement (as) written below (is) agreed to. 

“ The amount, as mentioned above, is to be borrowed. The time for 

repayment IS fixed at three years. If X should repay the amount within 

the three years, I am duly to pay interest for the year or years or months 
remaining unexpired. 

2. The interest on the above-mentioned amount is fixed at 10 

annas per cent, per mensem. I am duly to pay the interest every three 
months. 

3. On having gob a formal mortgage-deed prepared and.'registered, 
i am to receive the money at the time of its execution. 

4. I am to get for you insurance on the above-mentioned house 
effected for Rs. 20,000. I am duly to fix its period at three years. 

5. In respect of the above-mentioned mortgage, as to the 
aggregate costs of the mortgage-deed and registration, &c., which may 
be incurred, X am to pay the same. And I am duly to get the deed, &o., 
prepared through your solicitor. As to your solicitor's costs which may 
be incurred for preparing the deed of mortgage and for examining the 
vouchers, all those costs I am to pay. The vouchers show a good title to 
the property. Should there be any manner of objection in regard bo those 
vouchers, I am to clear it all at my cost in such manner as your solicitor 
may desire. 

“ 6. The above-mentioned agreement has this day been entered into 
through the broker Khan Mahammadbbai Dharmsi. I (i.e., the broker) 
am not to charge any sort of brokerage to Datubhai. I {i.e., the broker, 
will charge brokerage bo the mortgagee at the rate of 2 per cent. 

“ 7. I am to borrow the above-mentioned amount within a period of 
two months from this day. Subsequently thereto should I make any 
manner of delay I am duly to pay interest on the above amount at the 
rate aforesaid from that date. The 22Dd of December, 1886. ” 


Original 

Civil, 


401 P 


mv 


[244] At the time of the ag^reement the property of the defendant 
which by the agreement was to be mortgaged to the plaintiff as security, 
was mortgaged to one Haji Eliaz Ali, and the defendant caused the said 
mortgagee to produce the title-deeds of the said property in the office of 
the plaintiff’s attorneys who prepared deeds of reconveyance and of mort¬ 
gage for the purpose of carrying out the agreement. The expenses incur¬ 
red were proved to amount to Rs. 200. The defendant, however, although 
called upon to execute the said deeds and to receive the money from the 
plaintiff, failed to do so. The plaintiff thereupon filed the suit, and prayed 
snecinc performance, or Re. 4.700 damages. 

The defendant admitted the agreement; and the only point raised at 
the hearing was as to the amount of damages. It appeared that the sum 
of Rs. 20.000, which the plaintiff nroposed to lend bo the defendant, bad 
been lying at his banker’s, who allowed him interest upon it at the rate of 
6 per cent, per annum. It was withdrawn on the 1st March, 1887, which 
was the day fixed by the parties for the completion of the agreement, and 
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was taken to the office of the plaintiff'e attorneys, where the mortgage- 

deed wag bo be signed, for the purpose of being handed over to the defend- • 

ant. The defendant, however, did nob attend, and ORIGINAL 

returned to the plainbid’s bankers the next day. since which day it had 
remained there bearing interest at 6 per cent, as formerly. Evidence was • 

also given as to the plaintiff’s business, and it appeared that the loans g. 2M. 
made by him subsequently to the agreement were as follows, o" ^ne 
8 bh April. 1887, a loan of Rs. 6.000 at per cent.\ on the 20bh July, 

1887, a loan of Rs. 7,500 at 7^ per cent.-, and on 2od September, 1887, a 
loan of Rs. 20,000 at 8i and 9 per cent. , . 

Macpherson (Acting Advocate-General) and Telang, for P* 
cmbended that he was entitled to li per cent, interest on the Rs. 20.000 
for the whole period of three years as damages. They cited Contract Act 

IX of 1872, ss. 73 and 74. 

Lang 2 .udiJardine, for the defendant, contended that the plaintifi was 
not entitled to any damages. The money might have bean lent next 
day to another borrower, and ought not to [249] have been left at 
hU bankers. They cited Ooote on Morbgaee. o. 211 (5th 6(3., 18o4) , 

Solborrow v. Lloyd (1); Duckworth v. Eioart (2). 

JUDGMENT. 

PabRAN. J.—In this case there is really no dispute about the facts. 

The defendant in December of last year agreed to borrow from the 
plaintiff a sum of Rs. 20.000 for three years at 7^ per cent, per annum. 

The agreement was as follows (His Lordship read the agreement). It 
is clear that the plaintiff cannot get specific performance of that 
agreement. The onlv nuestion is with respect to damages. Now. the 
effect of the first and last clauses of that agreement would seem to be 
that bbe defendant stipulates to pay interest on the whole amount if he 
does not borrow the money ; that is, that, in the event of a breach of the 
agreement the amount thus ascercained is to be paid by him to the 
plaintiff. The case is, therefore, one to which s. 74 of the Contract 
Act is to be applied. (His Lordship read the section.) By that section, 
then, the Court is bound to give to the plaintiff the damages which he 
can prove to have been sustained by him. I, therefore, have to inquire 
what damages have been really sustained by the plaintiff in this case; 
and the principles by which we are to be guided in ascertaining those 
damages are laid down in s. 73 (His Lordship read the section). 

Now, this is not the case of a breach of a contract of sale. The 
contract is one of loan, or for the hire of money ; and the question is, what 
damages are recoverab’e if the loan is not taken uo on a particular day ? 

It appears that the parties agreed that the money should be advanced on 
the 1st March, 1887. 

The land of the defendant, which was to be mortgaged as security 
to the plaintiff, was already in mortgage to another person. It was 
to be reconveyod by the mortgagee to the defendant and again mortgaged 
to the plaintiff, and for this purpose the necessary deeds were prenared 
by the plaintiff’s attorneys, and were ready for execution on the Ist March, 

1887. The plaintiff’s munim attondel on that day at the office of the 
plaintiff’s attorneys with the Rs. 20 000 ready to be handed over to the 
defendant. That money had been withdrawn by the plaintiff [246] from 
his bankers, where it was bearing interest at 6 per cent. Tlie defendant, 

{1)5 Jur.N.S.. pt. 1, p. 114. (2) 10 Jur. N.S.. pt. 1, p. 214. 
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88^*1 tTIdvanoed'’" Th™ ‘he loan has never 

— brokers whoro ™ '^"5' ‘he plaintiffs 

Original ever since oeen bearing interest at the rate of 6 per 

He i8^olerrl!!’°f f^M ‘‘ ‘ha plaintiff entitled ? 

wLlinr L whieh ho has incurred in 

propaiing the necessary deeds. These expenses are proved to have 

claims, in addition, one and a half per cent. 

fn^n m! T T for which the 

in fh« ^ t difference between the rate agreed upon 

L mnn r ' his bankers, with whL 

fh™ v! ^ I °ot think he is entitled to interest for 

three years. I think he is only entitled to interest for the time required 

to fand another borrower of his Es. 20.000 at the same rate which the 
defendant agreed to pay. There is some difficulty, of course, in fixing the 
time ^cessary for this. It must be to a certain extent a matter of ooajec- 

5 w\u taken into consideration; for it is clear 

4 . ^ j ^ the sum offered, the longer the time that would be required 

T?”SnoAn a borrower of 

«8. JU.UOO than to find a borrower of two lakhs. The plaintiff appears to 

have lent Es. 6.000 in April, Es. 7,500 in July, and Es. 20.000 yesterday. 

i think four months in this case would be a reasonable time. I have no 

doubt that the plaintiff with the assistance of a broker could within that 

period have found a person willing to take his Es. 20.000 on loan at ?! 

per cent, interest. I think that, under s. 74 of the Contract Act, I have 

a discretion in awarding damages, and I accordingly award him Es. 100, 

which is percent, on Es. 20,000 for four months, together with the sum 

of Es. 200, which is the amount of expenses which he has incurred. 

Attorneys for the plaintiff.—Messrs. Thakurdas and Dharamsi. 

Attorneys for the defendant.—Messrs. Bomanji and Hormasji. 


12 B. 2i7=»12 Ind- Jar. 387. 

[247] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


MaNOHAR GaNESH TaMBEKAR AND OTHERS {Original Plaintiis), 
Appellants v. Lakhmiram Govindbam and others {Original 
Defendants), Respondents.* [3rd May, 1887.] 

Charity—Public charity-^Tnist—Public charitable or religious trust—Offerings made 
to an idol—Liability oj -^rsons in possession of an idol's property — Account—Juris¬ 
diction of Civil Courts in cases relating to public chanties—Bight to sue — Ciiiti 
Procedure Code {Act Z of 1877), s. 5Z9—''Direct interest ”, meaning of—Practice 
—Application to put in evidence in appeal which applicant refused to produce at 
first AeaHn<7. 

1. A trust for a Hindu idol and temple is to be regarded in India as one created 
“ for publio charitable purposes,” within the meaning of s- S39 of the Code of 
Civil Procedure (Act X of 1877). 

2. The Hindu law ceooguizes not only corporate bodies with rights of property 
vested in the corporation apart from its individual members, but also the juridi¬ 
cal persons or subjects called foundations. A Hindu who wishes to establish a 
religious, or charitable institution may, according to his law, express his purpose 


* Appeal No. 19 of 1883. 
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and endow it, and the tulec will give eSaob to the boun^iy, or at least protect it. 

A trust is not required for this purpose as it is by English law. 

3, Those who take charge of gifts made to a religious or charitable institution 
—whether such gifts consist of oash. j»waU, or land—incur thereby a responsi¬ 
bility foe their due application to tho purposes of the institution. They are 
answerable as trustees would be. even though they have not consciously accepteQ 
a trust : and a remedy mav be sought against them for raal-administration “7 * 
suit open to any one interested as under the Romm system in a like case by 
means of a popufaris actio. 

The plaintiffs, as relators, filed this suit, under s- 539 of the Code of Civil 12 Ind. Jot. 
Ptooedure (Act X of 1877), against the dslendants as trustees of the temple of 
Shri Ranchhod Riiji at Dikjr. The plaintiffs were five m number. The first 
plaintiS was the Hereditary manager of tha teoa*>le and its appendant villages. 

The other plaintiSs were priests residing at Dakoc, who ordinarily took 
of pilgrims visiting the sbrioe, and performed worship of the idol on their behalf. 

The defendants were the 5/u?y(ik5 or ministers of the idol—aboat one hundred 
and fifty in nucobec—who co'k office by horedikicy descent. ^ They remained in 
ooQSlant attendance oa the idol, performed tho daily services at the traple, 
collected all the offerings made at the shrine, and kept them in a bhandat or 
store-room. 

The god Shri Rinchhod Riiji was held in great veneration by the followers of 
theVaishnava religion throughout Western India. Every full moon, thousands 
of pilgrims resorted to the ehrine, and made offerings to the deity, of cash, orna* 
merits, olothes and other articles* ammnting in value to about a lakh of rupees 
[248] in the course of a year. Besides these offerings the temple enjoyed a graot, 
in perpetuity, of the revenues of several inum villages, of which Dakor and 
Ranjri yielded the largest income. 

The p'.aialiSs sued as persons interested in the maintenance of this public 
religious and chicicvble institution, and prayed that the Court w^uld make the 
defendants, as recipients of tho offerings at the idoVR shrine, accountable, as 
trustees, for the right disposal of the property thus acquired. The plaintiffs 
alleged that the income of the temple had largely increased, and bad been 
wrongly appropriated by the defendauts to their personal purposes. They, there¬ 
fore, prayed for an account, for the appointment of a receiver, for the removal 
of the sh$vaks from their office, and for the settlement of a scheme of future 
management. 

The defendants answered Hnter alia) that the plaintiffs bad not such a direct 
interest in the institution as toentitle them to sue under s* 539 of Act X of 1877 ; 
that they themselves were owners of the idol and of the idol’s property, and that, 
as such, they were not liable to render an account of the offerings they had 
collocted ai the shrine- They also contended that they were not liable to be 
removed from their offices, which they and their ancestors had held for several 
centuries past. 

The District Judge dismissed the suit, on the preliminary ground that, except 
the first plaintiff, who was a hereditary manager of the temple, the other plaint- 
iffs had not such a direct interest in the charity as to entitle them to sue under 
8 . 639 of the Code of Civil Pcoc:dare (\cb X of 1877). 

Held, reversing the decision of the District Judge, that plaintiffs Nos. 2—5, as 
priests residing at Dakor and taking p\rt io cho worship of the idol, wore directly 
interested io its due pdcformance and its maiotenance. Though they might not 
be trustees, they were clearly among those who, in practice, benefited by the 
execution of the trust. They bad thu? an u idooiible Itxus as relators, and 

the suit could proceed at their instance. 

Held, further, that the skevaks wora not the owners of the offerings made to 
the idol• As recipients of those offerings, they were responsible for their due 
application to the purposes of the foundation. They were liable, as trustees, to 
render an account of their manasemeut. 


The Court accordingly directed the District Judge (1) to take steps either by 
appoioting a receiver, or otherwise, in his discretion, for guarding the property 
of the temple ; (2) to take an account of the property voi of the receipts and dis¬ 
bursements of the temple; (3) to make the requisite ordt^rs for recovering pro¬ 
perty appropriated by the skevtki ; and (4) to draw up a scheme for the future 
managemoot of the temple and its funds, regard b^ing had to the established 
practice of the institution and to the position of tho shcvak$ and of other persons 
connected with it. 
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The jurisdiction of the Civil Courts in matters of this kind disousaed. 

during the hearing of the case In the Court of first 
ipS! the production of certain books of account of the defendants. The 
be r2491 the application, and the Court refused to order the books to 

in Sr The suit having been dismissed, the nlaintiffs appealed, and 

tbe bit wMch r;'had 

Held, that the evideoce could not be admitted. 

12 8 . 247= [Confirmed. 24 B. 50 (P.C)=26 t. A. 199; P.. 33 B. 387 (39l) = U Bom. L. R 389 

25^r ’ no** r’ 0. 418 (427) 

37c‘ 12 S-fn”r 359 (664): 28 B. 216 

T 18*3 Ind. Cas. 642; 27 M. 435-I4M 

QTnA^^r ' Ind. Gas. 358 ; 2 0 L.J. 460 ; 

?/w'n 83=(1911) 2 M. W. N. 154; (1912) 

M.W.N. 1106; D., 33 M. 75=3 Ind. Cas. 737 = 19 M.L.J. 651=6 M.L.T. 199.] 

Appeal from the decision of S. H. Phillpots, District Judge of 
Ahmedabad, in suit No. 23 of 1880. 

This was a suit filed with the consent of the Advocate-General, under 
s. 539 of the Code of Civil Procedure (Act X of 1877), against the defend¬ 
ants as trustees of the temple of Shri Ranchhod Raiji at Dakor. 

The plaintiffs were five in number; of these the first plaintiff, 
Manobar Ganesh Tambekar, was the hereditary manager of the temple. 
The other plaintiffs were the gors, or priests, residing at Dakor, whose 
duty was to conduct the pilgrims, who were their yajmans, or patrons, 
to the shrine, and perform the worship of the idol on their behalf. 

The defendants were a numerous body, (about one hundred and 
fifty in number), of shevaks, or ministers of the idol, succeeding to their 
offices by hereditary descent: they remained in constant attendance on 
the idol, performed the daily services, and kept in their custody all the cash, 
ornaments, clothes, and other offerings dedicated to the deity. They 
were paid Rs. 150 a year out of the revenues of the foundation. 

Evidence was given that the god Shri Bancbhod Raiji was held in 
great veneration by the followers of the Vaishoava religion throughout 
Western India. Every full moon, thousands of votaries visited the 
shrine and made offerings of cash, clothes, ornaments, and other moveable 
as well as immoveable property, amounting in value, in the course of a 
year, to about a lakh of rupees. 

The temple enjoyed, in perpetuity, the revenues of several villages, 
of which the principal were Dakor and Kanjri, granted in inam by native 
princes and chiefs for the support of an institution which bad been in 
existence for nearly seven hundred years. Tbe i/iol’s throne has lately 
been covered with gold and silver by his Highness tbe Gaekwar at a cost 
of Rs. 1,25,000. 

The present temple was built in 1772 A. D. by Gopal Jagannath 
Tambekar, ancestor of the first plaintiff, at a costRs. 1.00.000. [250] 

Ever since that date the management of the temple and its appendant 
villages had been carried on by the Tambekar family. In the same year 
in which the temole was built, tbe whole body of shevaks passed an 
agreement, in writing, to the manager of the institution, by which they 
bound themselves to observe certain rules in the performance of the daily 
services at the temple, and for the preservation of the offerings made to 
the idol. This agreement (Ex. 4) runs as follows;— 

“Let Shri Eanchhod Raiji be propitious. 

"To^ 

“Shrimanb Rajeshri Gopal Nark Tambekar, written by shevak Najfram 
Jaduram and Aditram Vanchidas and Bhuldas Manoredas andPurbhudas 
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Maneckji and VeljiEangji and Kalyan Natbji, and the whole body of 
sfegyafes (officiating priests) of Maiji Dakorji—to wit: for the purpose 
of the worship and adoration in the temple of Shri Eanchhod Eaiji we, 
the whole body of the shevaks, do hereby with our own will and pleasure 
give in writing that in the temple of the shriji (deity) we shall enter 
after bathing and purifying ourselves aud any yajman, or patron, whom 
we may bring in for offering worship will also conform to the same 
restrictions ; we are never to enter the temple, even for a moment, with 
uncleanliness or without bathing, nor are we to take the yajman in that 
condition. And there are three classes among us, a&meiy,shrigods,kherawals, 
and tapodhans. Of these three classes each man is to remain in attendance 
whenever his turn comes on ; the tapodhans are to enter the temple taking 
the key and to take the stand there; while the Brahmins of each of the two 
divisions, one of each, i.e., two at a time, are to do worship and service of 
the deity, and at the end of eight days the money, presents, and offerings 
that might have been collected, will be accounted for by those in whose 
turns they were respectively received, and under no inducement are to mis¬ 
appropriate or steal out of them, and will not permit any violation in the 
worship and service on any account, and if we do so we are guilty of 
Shri Eanchhod Eaiji, and offenders against the law of the Government. 
2ndly. In the cooking of the sacred food for the deity, three persons of 
the throe divisions are to remain [251] there, and not a fourth person can 
bo tolerated there: and if we make any sorb of confusion in respect of 
cooking the victuals, we are offenders against the law of tbe Government. 

“ In this manner we sheoaks, having assembled in a body, have agreed 
[to the above] of our own pleasure; we and our sons are to observe and 
conform to this from generation to generation. For all these promises the 
shriji (God) is the guarantee. This agreement will be carried out in the 
spirit of the word of our father.—Dated and written on Monday, Chaitra 
Shud, 3rd, Samvat, 1828 ” (a.D. 1772). 
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“ What is written above is true and binding. 

“ As to tbe dresses and jewels of Shri Eanchhod Eaiji, we are not free to 
sell in any way. 3rdly. In tbe village of Dakor, if any Brahmins or Shudras 
or Jamadars or any person of the whole village or some one of the outside 
visitors are found to misbehave, or to act in an improper manner, we are 
never to espouse his or their cause. You can get the punishment he or they 
deserved, inflicted by the Government. We are not to take their side, 
and if we should do so, we will be guilty before God (Eancbodji) or 
before the ruling power. Again, if any one out of the body of our shevaks 
were found to offend in any way, then, too, we are not to join together or 
make any quarrel: if we do, we are guilty before God, and offenders 
against the ruling powers." 

The plaint alleged that tbe defendants bad frequently acted in con¬ 
travention of tbe rules laid down in the aforesaid document, that they 
bad latterly set up a proprietary title to the offerings made at tbe shrine, 
that they had appropriated part of those offerings to their own use, and 
that they refused to render an account of the property held by them in 
trust for tbe idol. 

Tbe plaintiffs, therefore, prayed as follows :— 

1. That an account might be taken, by and under the directions of 
the Court, of all sums of money, ornaments, cattle, and all other move- 
able and immoveable property which bad come into the hands of the 
defeodants as trustees of tbe idol. 


6o3 



i2 Bom. 252 


INDIAN DECISIONS, NEW SERIES 



1887 

May 3. 


Appel 

LATE 

Civil. 


\ the defendants might ba ordered to pay into Court 

the teTpla° 

^mJ'r.< “>e dafaodants might ba ramoved from their 
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12 B. 247= fcUa rfK by. and under the directions of 

12 Ind. Jar. management of the temple and of the funds thereof. 

887. an injunction might be issued restraining the defendants 

trom removing, alienating, or otherwise disposing of the cash, clothes, orna- 

Z L"ahhcd“Ba“r"““ P™P“''y 

6 . That a receiver might be appointed to take charge of the said 
property of the idol. 

7. That all books, papers, and documents relating to the said offerings 
and to the disposal thereof might be directed to be forthwith brought 
into the custody of the Court. 


In their written statement the defendants replied (inier alia), that 
the plaint was not sufficiently stamped ; that the plaintiffs had not such 
direct interest in the temple, or in the pronerty appurtenant to the temple, 
as to entitle them to sue under s. 539 of the Code of Civil Procedure (Act 
X of 1877J : that the suit was barred by limitation ; that the shevaks ware 
not the servants of the temple, but owners of the idol and its property ; 
that as owners and proprietors they and their predecessors had carried 
on the management of the temple uninterruptedly for more than seven 
hundred years; that they had never rendered any account of their manage¬ 
ment to the plaintiff Manohar or his ancestors, or to any other person ; 
that the agreement of A.D. 1772 was not a genuine document, and even 
if its genuineness were established, it was not binding on them ; that they 
had appropriated to their use such offerings as it had been their practice 
to appropriate for hundreds of years past; that they were not trustees of 
the devastkan ; thac they had nob abused any trust, and were not liable to 
be rsmoved from their office and position as shevaks ; and that [283] the 
plaintiffs had no right to demand an account of their management. 

As to the first objection, that ths olaint was not sufficiently stamped, 
the District Judge held, following the decision of the High Court at a 
former stage of this case (1), that the plaiDbitfs were at liberty to fix what 
sum they pleased, which they bad apparently fixed at Es. 130 ; but as they 
alleged three distinct causes of action, and sought three distinct remedies, 
they were ordered to pay Es. 10 for each relief sought. 

The District Judge, however, dismissed the suit, on the preliminary 
ground that the plaintiffs Nos. 2—5 bad nob any direct interest in the 
trust in question so as to entitle tnem to sue under s. 539 of the Code of 
Civil Procedure fAct X of 1877). 


With regard to this section be observed as follows :—“ There must be 
two persons having a direct interest in the trust. It is clear that the first 
plaintiff has such an interest. In Ex. 300 he is styled manager and here¬ 
ditary patron of the temple,and as the descendant of the builder of the temple 
in which the idol now is, and as the hereditary manager of the estates 
belonging to it, and as the sunplier from those estates of money and 
other things for the use of the temple, he has an undoubted direct interest 


(1) Vide Printed Jiilgmenta for 1377, p. 2ii. 
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in the trust; but, as regards the other plaintiffs, the case is very different. 
They allege in their plaint that they are trustees of the temple, but that 
is manifestly false: they are only gors, or upadias, whose duty it is to 
conduct their clients to worship, to perform certain ceremonies there, and 
to receive what their clients give them. The only interest they have in 
the temple is that they get certain sums deposited by their clients before 
the god, and the only interest they profess to have in the trust is to see 
that the ornaments and clothes presented by their clients are put on the 
god at certain times, but this does not make them trustees of the temple. 
Any Brahmin can be a gor if he can only get clients to employ him. The 
second and fifth plaintiffs have just as much interest in the temple as other 
Vaishnavas, and no more. It is true a good deal of their income depends 
on the [2S4i] prosperity of the temple and the repute in which the idol is 
held, but that pecuniary interest is shared by the lodging housekeepers and 
shop-keepers of Dakor; and if being interested in the prosperity of the 
temple made a person a trustee, then the B. B. & 0. I. Railway, which 
gets more money in the year than probably the whole body of gors put 
together, should be a trustee of thetompie. Dhadphale v. Guravil) shows 
that the mere fact that plaintiff has sustained some pecuniary loss from the 
non-performance of the service of the temple, does not give him a cause of 
action. And as the Advocabo-Generals sanction is necessary for a suit of 
this kind, it is necessary for the plaintiffs to prove the cause of action on 
which they got that sanction. 

“ In the plaint, which v^as sanctioned by the Advocate-General, the 
plaintiffs Nos. 2, 3, 4, 5, are thus described—‘ residents of the village 
of Dakor and trustees of the temple ' It cannot for a moment be argued 
that every resident of Dakor has a direct interest io the trust; and that 
the plaintiffs Nos. 2, 3, 4, 5, are trustees of the temple is, as I have 
above shown, distinctly false.” 

Against this decision the plaintiffs appealed to the High Court. 

Telang (with him Shantaram Narayan)^ for the appellants. 

Macpherson (Acting Aivocabe General) (with him Rav Sabeb 
Vasudev J. Kirtikar and Gokiildas Kakandas Parek), for the respondents. 

Macpherson :—The Court below has disposed of the suit on a 
preliminary pcint. It has not recorded its findings on the principal 
issues. We desire to put in further evidence, consisting principally 
of our books of account. Tcese books are necessary to establish our 
case. 

Telang :—Even if the books be material, it is too late to put them in. 
The defendants refused to put them in in the lower Court, and successfully 
resisted our application for their production. 

[West, J. —We think the proposed further evidence should not be 
admitted.] 

Telang: —The plaintiffs on behalf of the parsons interested in 
this religious and cbaritabla iasbir-ubion at Diker claim an [255] 
account from the defendants, who are the hereditary shevaks, or ministers 
of worship at the temple. Tne defendants collect tlie offerings made 
to the idol, and keep thorn in a hhxndir or storehouse. Tbe property 
in their hands belongs, nob to themselves, bub to the idol. It is the 
subject of a religious and charitablo trusi. ^Skeoaks are the brusboas. 
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h«rl h!l b®^ original y passed the document, and against whom it 
ad been used in former litigation Tbe document is therefore binding 

^waiufrao Bhikoji Phadkev. 
Shanker Daji Charya (2). Under this document the shevaks admit their 
responsibility as trustees holding tbe offerings for the use and benefit of 
the deity. In the face of this document it is not open to the shevaks 
to contend that they are owners of tbe idol and of the idol’s property, 
ifie Idea of ownership set up by the defendants is a wholly novel 
Idea, irrecopcileable with tbe central theory of Hindu law, which 
regards an idol as a juridical person capable of holding property, and 
possessing rights which require special protection at tbe bands of tbe 
Sovereign—West and Bubler. (3rd ed.), pp. 185, 201. 203. In Rupa 
Jagshet v. Erishnaji Govind (3) it was held that lands granted for the 
purpose of keeping up the worship of a household idol constituted a 
religious endowment, and were, therefore, not liable to attachment or 
sale in execution of a decree against the grantee. The grantee was a 
C256J trustee and not an owner of the dedicated lands. So, too, the 
shevaks must be held to. be trustees, and not owners, of the offerings 
dedicated to tbe god Sbri Banchbod Baiji. Tbe temple is a public temple, 
to which large numbers of Vaishnavas resort every full moon and make 
valuable offerings to the deity. Tbe evidence shows that the ruling 
authorities have interfered from time to time to guard these offer¬ 
ings against waste and misappropriation. Tbe oral evidence shows 
that the devotees make offerings for the benefit of the idol, and 
not of the shevaks. Tbe shevaks themselves admitted through 
their pleader iu Ex. 242 that they used to divide only small coins 
offered at the sbrioe, whilst the rest was reserved for the exclusive 
use of the deity. In Ex. 264. which is an application made by the 
shevaks to Government for exempting the income of the temple in their 
hands from the income-tax, they distinctly admit that they divide only 
the little surplus that remains after providing for the daily worship 
and ceremonies at the temple. The status of the shevaks has been 
already determined and adjudicated upon in former suits between tbe 
parties. In S. A. No. 448 of 1870— Ganpalrav Manohar v. Bamadhindas 
Vunaldas (4)—it is held that the shevaks are not the owners or even 
managers of the temple, but mere votaries or worshippers of the idol. 
And this decision is followed in S. A. 245 of 1871— Gunpatrao Manohar 
V. Anopram Bechar[5). As votaries, tbe shevaks have no beneficial interest 
whatsoever in the offerings made to the deity. They are bound to account 
for all tho property they hold in trust for the idol. 


(1) L. R. 1 Ap. Ca. (Sc.). 117. [2) 7 B. 323. 

(4j Printed Judgments for 1871, p. 258, 

(5) Friated Judgments for 1879, p. 361. 


(3i 9 B. 169. 
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Macpherson. —In the previous suits the questioo as to the ownership 
of the offerings made at the shrine was not raised or decided. The 
decisions in those suits have, therefore, no bearing on the points at issue 
in the present case. We say that the offerings are entirely distinct from 
the temple and its appendant villages. The offerings at first were not so 
large as at present. The first object was to provide for the maintenance 
of the ministers at the shrine. As costly presents came in, the practice 
arose of storing them for the idol. But this was a [257j practice of an 
optional character, or merely a moral obligation. The shevaks from time 
to time distributed the gifts among themselves under no limitation except 
that of prudence and a sense of propriety. The ancestors of the sheoaks 
have established the worship and distributed the income among them* 
selves. Exhibit 4 is not proved. Nobody has seen the original, or 
accounts for its loss. It is nob to be found on the record of the case to 
which reference is made. Nor has it ever been acted upon. It was not 
produced in the suit of 1834, which we filed against the first plaintiff’s 
ancestor. The documents referred to by the other side merely show that 
the executive authorities sometimes interfered to prevent disorder or a 
breach of the peace in the temple. Our witnesses say that the shevaks 
are entitled to take the offerings as representatives of the idol. The donors 
say that the shevaks are the owners of the offerings. The practice at this 
temple also establishes their right to take the offerings. This practice 
should be recognized and acted upon. Refers to Rajah Vurmah Valia v. 
Ravi Vurmah Mutha (1), and West and Bdhler (3rd ed.), p. 201. 

JUDGMENT. 

West, J. —At an early stage of the hearing of the present case we 
ruled that the defendants, the shevaks of the temple at Dakor, could not 
be allowed now bo pub in as evidence the account books which they had 
in the Court of first instance refused bo produce. After succeeding in his 
resistance to the production of documents, a party cannot be allowed, when 
the hearing has been finished and when his adversary has perhaps been 
driven to establishing bis case on a quite different footing, to turn round 
and request that the document may be admitted. The precedents cited do 
not warrant such ab indulgecce, and it would certainly tend to the 
eneourgemenb of chicanery and the defeat of justice 

The plaintiffs come forward in the present case in the character of 
relators as persons interested in the religious foundation of the temple of 
Dakor dedicated to the deity called Sbri Raochhod Raiji. As persons in* 
terested in the maintenance of the instituiion and the due celebration of 
the worship, they pray. [258] that the Court will make the defendants, 
as recipients of the offerings at the idol’s shrine, accountable, as trustees, 
for the right disposal of the property thus acquired. The income of the 
temple having, as they say, largely increased, and being wrongly or unduly 
appropriated by the defendants, called generally the shevaks (or ministers), 
to their personal purposes, they pray for the appointment of a receiver for 
the exaction from the defendants of accounts of their management, for the 
delivery up by them of all property appertaining to the temple, for an in- 
quiry into their conduct as ministers of the idol, and for the construction 
of a schema of future management. 

The defendants take the nosition that they, as a body, are the owners, 
tor all secular purposes, of the idol, whom, in the spiritual sense, they 
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1887 serve. The offerings made at the shrine, the cattle, and even the land pre- 
M^3. sented by devotees are. they assert, their property free from anv secular obli* 
Apppt,. as none has ever in practice or in the intention of the donors been an- 

nexed to the gifts by which religious merit was sought and gained. They 

LATE hold the property thus acquired, and have for centuries held it, as a sort 
Civil, of sacred guild, with hereditary succession to the several members. It is 
12 B 247a trust for the supporter ceremonies or with any obligation 

12 Ind joF be etjforced in a secular Court. The duty of 

387 providing a regular worship for the deity is of a purely moral kind, which 
they discharge merely to satisfy their consciences, one the nature and 

limits of which have never been settled otherwise than by their own will 
and judgment. 

The District Judge rejected the suit, on the ground that the plaintiffs, 
other than Manohar Ganesh Tambekar, had not the position which they 
claimed of joint trustees of the temple. They were not, he found, even 
directly interested in the institution. The plaintiff Manohar was inter¬ 
ested, but then he sued merely out of spite at a decree having been passed 
against him in favour of the shevaks, the present defendants. 

It has not been contended before us that, if the property in question is 
a trust at all, the plaintiffs have not such an interest in its right adminis¬ 
tration as enables them to fill the part of relators. [2d9j As to Manohar, 
the District Judge recognized his capacity, and the motives that actuated 
him do not affect his capacity. The other plaintiffs are priests who take 
part in the ceremonies in so far that they take charge of votaries, conduct 
them through the solemnities, and receive certain offerings with which to 
a larger or smaller amount the pilgrims must require thoir services. 
Taking part in the worship they are directly interested in its due perform¬ 
ance and its maintenance. They may not be trustees, but they clearly 
are amongst those who in practice benefit by the execution of the trust, 
supposing there is a trust. They ha^e thus an undeniable locus standi as 
relators, and the suit, if maintainable, may proceed at their instance. 

There is no difficulty in conceiving the existence of a society having 
property and receiving gifts from its own members or from strangers, which 
it then disposes of simply for its own benefit or at its own discretion. The 
guilds and companies in manufacturing and trading cities held and still 
hold estates without the attendant obligations of a charitable trust. 
The property is their own, distributable amongst the members or 
at the pleasure of the governing body of the society, not held for 
the benefit of any class outside the society or for the promotion of any 
purpose of recognized public utility. The latter characteristic is essential 
to a public charity, but in its absence there may be a corporation existing 
by royal grant, prescription or legal allowance, holding property for other 
than charitable purposes. Whether the association exists for charitable 
purposes or not, it cannot, according to the English law, without incor¬ 
poration in some shape, become vested with property as a merefiuctuatiog 
aod undefined aggregate —Goodman v. Mayor of SaUash{\). If its 
purposes are such as are contemplated by s. 26 of the Indian Joint Stock 
Companies’ Act, VI of 1882, the society may get itself constituted accord¬ 
ingly under the Act. Otherwise, though the individual members may 
have certain rights and privileges as members of a class or answering to 
a certain designation, these advantages must be realized, as against the 


(1) L. R. 7 Ap. Cas. 633 (643). 
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world at; large, through the proprietary or (?£iast-propriafcary right of 
some other person or corporation. 

[260] The defendants in the present case put themselves forward 
not merely as entitled to the enjoyment of partioutar benefits to be taken 
by them individually as members of a class, but as a body of proprietors 
holding a small estate in the shape of immoveable property, but a much 
larger one in the form of the accumulated offerings of articles of value kid 
at the feet of the idol and of the revenue arising from this source. The 
questions are whether they can and do take this property and this revenue 
absolutely as their own without any trust or annexed duty, and whether, 
if they enjoy by a kind of agency or representation of the idol conceived 
as a personality, they fulfil the duty they owe to this ideal person in 
merely revelling on the growing revenues, or are bound to widen the range 
of the deity’s baneficeaco in proportion to the expansion of his mundane 


moans. 

As to the jurisdiction of the Civil Courts in matters of this kind, it 
is too late now to raise any contention. Under the native system' of 
government though it was looked on as a heinous offence to appropriate 
to secular nurposas the estate that had once been dedicated to pious uses. 
(Wj & B. H. L., 202, 8171, yet the State in its secular executive and 
judicial capacity habitually intervened to prevent fraud and waste in 
dealing with religious endowments. It was quite in accordance with the 
legal consciousness of the people that the Bombay Reg. XVII of 
1827 gave to the Collector a visitatorial power enabling him to enforce an 
honest and proper administration of religious endowments. [The connection 
of the Government in its executive capacity with Hindu and Mahomedan 
foundations was brought to an end for Bombay bv Bombay Act VII of 
1863 and for Bengal and Madras by Act XX of 1863.] But the existence 
of sacred property and of the rights and obligations connected with it as 
objects of the jurisdiction of the Civil Courts is recognized by the laws 
just referred to. In the southern part of the Bombay Presidency, dedicated 
estates are expressly made inalienable by Bombay Act II of *1863 s 8 
Questions arising under these laws between individuals with reference to 
proprietary and pecuniary rights and as to alleged misapprooriations and 
defalcations must necessarily be dealt with by [261] the Civil Courts which 
only can bring the requisite sanctions to bear on the enforcement of an 
honest discharge of their duty by the holders of dedicated estates. The mere 
incidental cognizance of a religious or caste question, the recognition of 
the settlement of such a question by the competent authoritv. is involved 
in the exercise of this jurisdiction, and does not stand in the wav of it 
—Krishnasam!/ Ghetti v. Virasami Ghelti (1). It is recognized bv the 
mdiganous customary law that an affair, in which the castes could not 
or would nob give relief, is a proper subject of adjudication by the ordinary 
Civil Courts (2). The cases in which Hindu foundations and charitable 
Uncluding religious) trusts have been enforced and the persons connected 
With them made accountable by the Civil Courts are too numerous bo 

Maharanee Shibessouree Debia v. 
MothooranathAcharjo(3 ); Mohunt Burm Suroop Dass v. Khaskee JhaiA) • 

(5) ; Dhurrum Singh v. Kissen 
bmgh^. If^^Q, t here is. in the present case, a public ourpose, for the 

iVxiP ^33 (144) ; W. &. B. H.L; 599 n. “ “ ~- 

Is! ^ „ 

(6) 15 B.L.H, 318. Is) fc ghl ' 
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fulfilment of whioh, a class of persons, for whose benefit, in a way admit¬ 
ted by the State as deserving protection, the property of the Dakor temple 
IS held and its revenues are received by tbe defendants, the defendants 
become by these mere circumstances amenable to the jurisdiction we are 
now called on to exercise. The religion of the Hindu population being 
jurally allowed, the duties and services connected with it must be deemed 
objects of public concern, and at least as to their physical and secular 
elements, enforceable like other obligations. 

The evidence recorded in the case, including that of many donors to 
the idol Shri Ranchbod Raiji, shows that having discharged a religious 
duty or gained religious merit by a gift to the deity, the votary is but little 
interested in what afterwards becomes of the offering (1). Still he must needs 
be and is concerned in the maintenance of a decent and orderly worship. He 
C262j is interested, too, in the honour and respect of the deity be revers. 
He does not intend to pander to unrestricted licentiousness or mere 
ignorant sensuality which must bring bis deity and its worships into 
contempt. He desires a regular and continuous or at least a periodical 
round of sacred ceremonies, which might fail if the offerings of past 
years were all squandered, while those of any given year fell short. The 
shevaks seem to have received the offerings, bor,h of immoveables and of 
moveables, with a consciousness, though but a hazy consciousness, that 
they were bound, out of tbe funds thus coming to them, to provide for 
tbe worship of the idol and the convenience of the pilgrims who resort 
to the temple. In tbe document No. 4, dated in 1772, the shevaks admit 
their responsibility to the then manager of the villages with which the 
temple bad been endowed. Tbe document No. 4 is a copy agreeing with 
an earlier copy of tbe original which has been taken from our records 
for comparison. It was filed nearly half a century ago in tbe course 
of execution proceedings against tbe temple property by the judgment- 
creditor: and though the original has disappeared, there seem to be 
reasonable, though not perhaps conclusive, grounds in favour of the 
genuineness of the copy filed in 1831, and then admitted as evidence. 
As the admission of tbe copy was not, so far as appears, resisted, we 
may properly act on it as evidence. The shevaks of to-day, who claim 
by a continuity of rights as tbe representatives of tbe shevaks for several 
centuries back, must submit to a like succession of responsibility, and 
thus tbe document. Ex. 4. is evidence against them, as though it were 
of but recent date. 

Tbe document (Ex. 210), dated in 1793, shows the native governor 
of tbe fort of Pavghar exercising visitatorial power to prevent waste of 
the temple property by either tbe Tambekar managing the dedicated 
villages, or tbe shevaks holding tbe accumulated offerings at the shrine. 
In 181S, Exs. 243. 256 are orders of tbe English Collector exercising an 
authority like that formerly exercised by tbe native governor. The 
shevaks are allowed to take the offerings in cash ; but articles of value, suob 
as clothes and jewels, are to be consigned to the charge of the bhandari 
or store-keeper. Again in 1829 (Ex. 322) and in [263] 1831 (Ex. 244) 
tbe Collector intervened to preserve order and to prevent mismanagement, 
with a threat that neglect would be followed by an adoption of the measures 
authorized by Reg. XVII of 1827. Coming down to a more recent time, we 
find the shevaks in 1861 (Ex. 204) petitioning the Government of Bombay 
for a remission of income-tax, on the ground that the revenue derived from 


(1) West and Biiblat H. L. 197, 411 : Vya. May. Cb. IV, s, 1, p. 8. 
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the offeriogs was primarily the property of the idol. An idol, the shevaks 
contend, is not subject to taxation. The necessities of the ceremonial 
worship had first to be provided for, and only the surplus was distributed 
amongst the shevaks. Again, in 1878, the pleader of the shevaks, instructed 
to answer for them in the previous suit, stated distinctly that the claims 
of the idol,—that is, debts incurred on behalf of the idol,—must be satisfied 
before claims of the shevaks. Clothes and valuables presented by votaries 
were, be said, presented for the idol; but small coins were distributed 
amongst the shevaks, about one hundred and fifty in number. Some 
months afterwards, it is true, the shevaks sought to withdraw these admis¬ 
sions and set up an absolute proprietary right to all that had been offered 
or dedicated to the idol, but the motive of this contradiction is evident, 
while the prior deliberate statement derives force from its conformity with 
the previous history of the institution and with the religious system of the 
Hindus. 

The Hindu law, like the Roman law and those derived from it, 
recognizes, not only corporate bodies with rights of property vested in the 
corporation apart from its individual members, but also the juridical persons 
or subjects called foundations (1). A Hindu, who wishes to establish a 
religious or charitable institution, may, accordiag to his law, express his 
purpose and endow it (2), and the rule will give eSect to the bounty, 
or at least protect it so far, at any rate, as it is consistent with bis 
own dharma or conceptions of morality (3). A trust is not required for 
this purpose ; the necessity of a trust in such a case is indeed a peculiarity 
and a modern peculiarity of the English law (4). In early [264] times a 
gift placed, as it was expressed, “ on the altar of God " sufficed to convey to 
the church the lands thus dedicated (6). Under the Roman law of pre- 
Christian ages such dedications were allowed only to specified national 
deities (6). After Christianity bad become the religion of the empire, 
dedications to particular churches or for the foundation of churches and 
of religious and charitable institutions were much encouraged (7). The 
officials of the church were empowered specially to watch over the adminis¬ 
tration of the funds and estates thus dedicated to pious uses (8), but the 
immediate beneficiary was conceived as a personified realization of the 
church hospital or fund for ransoming prisoners from captivity (8). 
Such a practical realism is not confined to the sphere of law : it is made 
use of even by merchants in their accounts, and by furnishing an ideal 
centre for an institution to which the necessary human attributes are 
ascribed— Dhadbhale v. Gurav (9)—it makes the application of the 
ordinary rules of law easy as in the case of an infant or a lunatic(lO), 
Property dedicated to a pious purpose is, by the Hindu as by the 
Roman law, iilaced extra commercivmi'W), with similar practical savings 
as to sales of superfluous articles for the payment of debts and plainly 


(1) West and Rubier. H. L.. 201. 185, 653, 555. 

(2) West and Bubler. H. L., 99. 197. 216. 

(3) West and Bahler. H L.. 33; Maou VIII, 41; Coleb. Dig. B. Ill, Cb II T 28 
(41 Spenne Eq. Juris. 440 ; S%v. Sysb. s. 88 . 

(51 See Elton’s Ten. of Kent, 17, 18. 

161 West & Bnhlet H. L. 186 (5): Ulpian Fr. XXII, s. 6 . They were thus placed 
extra. commerci.um. Sav. Syst. sec. 88 (co). 

(7) Sav. Syst.s. 88 ; comp. West & Bubler, 197. 

< 8 ) Sav.Sysl. g. 33. ( 9 ) g b. m. 

r 90. comp. Znifocfe v. Secretary of State for India in Council, 

Li* K. 15 OQ. Div. 6 . 

(11) West & Bubler H.L. 185, 197. 
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McPherson admitted forthe defendants in this 

S Thi»?er“I u '“‘J\be®‘owed on the idol Sbri Baoohhod 

itaiji. This restriccion is like the one by which the Emoeror forbade the 

^ -f k dedicated lands under any circumsbances (2). It is consistent 

with the grants having been made to the juridical person symbolized or par 

somfied m the idol at Dakor It is not consistent with this furidical person’s 

12 8 , 247 - bemg conceived as a property of the shevaks wbL very 

12 Ind Jur. sSa not ownership but service of the god. It is indeed a 

387 the defendants set 

up the Shri Eanchhod Raiji as a deity for the purpose of inviting gifts 

and vouchsating blessings, but. as a mere block of stone, their propertv 

loi the purpose of their appropriating every gift laid at its feet. But if 

there is a juridical person, the ideal embodiment of a pious or benevolent 
Idea as the centre oi the foundation, this artificial subject of rights is as 
capable of taumg offerings of cash and jewels as of land. Those who 
take physical possession of the one as of the other kind of property incur 
thereby a responsibility for its due application to the purposes of the 
foundation—compare Grifiia v. Gri^fin (3); Mulhallm v. Marum f4); Aber¬ 
deen Toion Council V. Aberdeen University {b). They are answerable as 
trustees even though they have not consciously accepted a trust, and a 
remedy may be sought against them for mal-adcniDistratioD (6) by a 
suit open to any one interested, as under the Roman system in a like 
case by means of a popularis actio. 


Tbe evidence of the witnesses in the case, even of the defendants who 
were examined, supports the view of the Dakor temple and of tbe shevaks' 
connection with it which has just been stated. Tbe gift (Ex. 238), is of 
land to the deity for daily food. Tbe grant (Ex. 237) for feeding sacred 
cows is of a like kind. It is generally admitted that rich offerings, such 
as tbe silver throne presented by tbe Gaekwar, have been stored in the 
temple treasury. Defendant Kalidas (Ex. 133) says that for seven hundred 
years the shevaks have appropriated what could no longer be applied to 
the use of the deity. Their proprietorship, he says, subsists only through 
Shri Ranchbod Raiji. The defendant Boebar Madhavram (Ex. 137) 
insists strongly on the shevaks' right even to sell tbe temple lands, but he 
gives no instance of it: and Laksbman (Ex. 139) admits that offerings 
are dedicated to the deity, though still he says the shevaks take them 
as owners. “ While the idol is present,” this witness says, “ the shrine 
is his. In bis absence it is ours.” This is another instance of • the 
confusion of thought or want of power of abstraction, which, more [2663 
perhaps than any positively dishonest intention, has led the shevaks to 
commit themselves to a false and untenable position. Tbe witness Shivlal 
(hJx. 157) says, tbe shevaks take all the offerings, but still ” as representa¬ 
tives of tbe deity.*' Jamnadas (Ex. 197), a bountiful donor to the temple, 
says, the offerings are made to the god, though tbe shevaks divide them 
at their discretion. This is what the shevaks would naturally do, even 
as managers, unless called to account by some superior authority. It 
by no means necessitates the conclusion that they are and have always 
been owners of the idol as a juridical person— Juqgodumba Dossee 


( 1 ) See Cod. Lib. I. Tit. 2 Fr. 21 ; West & Bubler, H.L.. 555. 557. See also Bupa 
Jagset v. Krtshnaji Govind, 9 B. 169. 

(2) Vvav. May. Cbap. IV, s. VII. p. 23 ; Nov. 120, cap. 10. 

(31 1 Sch. & Lef. 362. (4) 3 Dr. & War. 317. 

(5i L. R. 2 Ap. Cas. 544, (6) Comp. Ind. Trusts Act II of 1882, ss. 88, 95. 
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Puddomoney Dossee (1). They are a numeroas body, about one hundred 
and fifty in number, succeeding to their offices by hereditary descent. 
It is admitted that they are entitled to a fair provision for their needs and 
to maintain the service of the temple. For a period extending over 
several centuries the revenues of the temple seem to have but slightly, if 
at all, exceeded the outlay re<iuired to maintain its services, but recently 
these revenues have very largely increased. The law which protects 
the foundation against external violence guards it also internally against 
mal-administration, and regulates, conformably to the central principle of 
the institution, the use of its augmented funds. It is only as subject to 
this control in the general interest of the community that the State through 
the law Courts recognizes a^merely artificial person (2). It guards property 
and rights as devoted, and thus belonging, so to speak, to a particular 
allowed purpose only on a condition of varying the application when 
either the purpose has become impracticable, useless or pernicious, or the 
funds have augmented in an extraordinary measure. This principle is 
recognized in the law of England as it was in the Boman law, whence 
indeed it was derived by the modern codes of Europe. It is equally con¬ 
sistent with the Hindu law, which, as we have seen, undoubtely recoguizes 
artificial juridical persons (3), such as the institution at Dakor, and could 
not, any more than any other law, support a foundation merely as a means 
of squandering in waste or profligacy the funds dedicated by the devout to 
pious uses. 

[267] For the reasons we have given, we must reverse the decree of 
the District Court, and order that the costs of the suit and appeal be borne 
by the defendants. The District Judge will take steps, either by auooint- 
ing a receiver, or otherwise, in his discretion, for guarding the property of 
the temple without disturbance of its services. He will take an account 
of the property aod of the receipts and disbursements of the temple, such 
latter account being carried back to the year 1872,aod beginning with such 
property as can be ascertained to have been then in existence. He will 
make the requisite orders for recovering property misappropriated and 
sums due to the foundation as well from others as from the shevaks or any 
of them. He will draw up a scheme for the future managemeDb of the 
temple and its funds, giving due consideration bo the established practice 
of the institution and to the position of the shevaks and of other persons 
connected with it. Lastly, should there appear to be a surplus of revenue 
that may reasonably be counted on as durable, he will frame a scheme for 
the disposal of such surplus or a part thereof coosistently with the general 
purpose of the foundation and complementary to the arrangements made 
under this Court’s orders in Manohar v. Keshavravi (4) on the appeal in 
the suit brought by the shevaks against Ganesh Manohar as defendant. 

_ Decree reversed and case remanded. 

(1) 15 B.L.R. 31H. (2j See Sav. Syst,, s. 89. 

(3j See Rupa Jagsec v. Krishnaji Oovhul. 9 B. \69. 

(4) 12 B. 267-N = 12 Ind. Jur. 396 N^Uurep. P.J B.H.C. (1878-1880) 229. 

Matiohar v. Keshavram -—This suit was at Best filed in the Court of the First 
Class Subordinate Judge atAhmedabad by the pUintifi Manohar Ganesh Tambekar 
alone without the consent of the Advocate General. The suit was dismissed in appeal 

No. 11 of 1876 (1), for the reasoo stated in the following judgment of Mr, Justice 
W6Sb « 

It appears that the suit, in which the injunction in question was granted, was 
clearly one by Manohar, the plaintiff, as a person having an interest in an alleged 
trust. He came forward, not in the assertion of any right of private property, which 

(1) Printed judgments (1S78) 252. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood, 


ZiULNISSA LadLI Begam Saheb (Original Defendant), 
Appellant v. Motidev Eatandbv (Original Blaintiff), 
Respondent.'^ f20bh June, 1887.j 

Liiniiation Act (JW o/1877) s. 19— Oral evidence of acknowledgment—Advisability —Ac* 

knovledgments made before the coming into force of Act XV of IQTi—Evidence. 

Under s. 19 of the Limitation Act, XV of 1877, oral evidence (of the oontente 
of an acknowledgment oaonot be received, nor is there aoy saving of acknow* 
ledgments received or given back before the Act came into operation* 

Second appeal from the decree of S. Hammick, District Judge of 
Surat, confirming the decree of Khan Bahadur B. E. Modi, First Class 
Subordinate Judge of Surat, in suit No. 201 of 1883. 

The plaintiff sued to recover the sum of Rs. 775, with interest, being 
the balance of an account for moneys lent and advanced to the defendants 
Nos. 1 and 2 throngh their agent, defendant No. 3. 

The original loan was made in 1876. At the end of every year the 
account was adjusted, a balance was struck, and a new receipt or acknow¬ 
ledgment was passed by the defendant No. 3 as agent for defendants 
Nos. 1 and 2. The last of such acknowledgments was dated 3rd November, 
1880. Within three years from this date the present suit was filed in 
1883. 

The plaintiff produced the last acknowledgment only in support of his 
claim. The previous ones, he alleged, had been[269] returned to defend¬ 
ant No. 3, and were not forthcoming. He, therefore, adduced oral evidence 
to prove the intermediate acknowledgments. 

The defendants contended that the suit was barred by limitation. 

Both the lower Courts overruled this contention, and passed a decree 
for the amount claimed against defendants Nos. 1 and 2. 

Against this decree a second appeal was preferred to the High Court. 

Manekshah Jehangirshah for the appellant.—Section 19 of the Limi¬ 
tation Act (XV of 1877), expressly provides that oral evidence shall not be 
received of the contents of an acknowledgment, if it is lost or destroyed. 
This provision is a repetition of that in s. 20 of Act IX of 1871. In the 


* Second Appeal No. 24 of 1685. 
(1) 15 Ves. 85. 
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present) case the original loan \7as made in 1876. There is no acknow- 
iedgment of that loan till 1880. The intermediate acknowledgments 
cannot be proved by oral evidence. The debt is, therefore, barred. 

^ Gok'ildas Kakandas Parek, for the respondent;—The acknowledgment, 
npon which the plaintiff relies, is not a bare acknowledgment of a past 
liability. It is, in fact, a new promise to pay a time barred debt. Section 
19 of Act XY of 1877 does not exclude oral evidence of a document 
banded to the debtor. 


1887 

June 20. 

Appel¬ 

late 

Civil. 

12 B. 268. 


JUDGMENT. 

West, J.—In this case an acknowledgment, dated 3rd November 
1880, is relied on by the plaintiff as having, as the last of an annual series, 
kept alive his right to sue for a debt contracted and due on the 22nd 
October, 1876. The intermediate acknowledgments, it is said, were 
given back, and it is contended that, on proof of this, they can be 
proved by oral evidence so as to bridge over the interval of four years 
between the original obligation and the acknowledgment actually pro* 
duced. But s. 19 of the Limitation Act, XV of 1877, says clearly 
that oral evidence of the contents of an acknowledgment may not be 
received, nor is there any saving of acknowledgments received or given 
back before the Act came into operation. We are constrained, therefore, 
to apply the enactment to which we have referred, and the true sense of 
which cannot be doubted after a comparison with the corresponding s. 20 
of Act IX of 1871. [270] It excludes the intermediate acknowledgments 

as resting on oral proof, by which the one of 2rd November, 1880, might 
have been made to bear on a debt then still not barred by limitation, and 
we must consequently reverse the decrees of the Courts below and reject 
the claim. Costs in this Court to be borne by the respondent and in 
the Courts below as there adjudicated. 

Decree reversed. 


12 B 270. 

APPELLATE CIVIL. 

Before Sir Charles Sargent. Kc.. Chief Justice^ and Mr. Justice 

Nanabhai Haridas. 


Govind Atmaram {Original Defendant), Appellant u. Sa'ITAI 
{Original Plaintiff), Respondent* (loth August, 1887.] 

Eviience —Burden of proof— Suit by a cliim ml to property under atinchmtnt. 

The deleodAot having attached certain pr-^perty as belonging to bis judgooenl' 
debtor B , the plaintiff applied for the removal of the attachment, alleging that 
she had purchased the property from B prior to the defendant’s decree. Her 
application was rejected, and an order maintaining the attachment passed. The 
plaintifi thereupon brought the present suit to establish her right to the prooerty 
in questioD. The Court of first instance dismissed the suit. The plaintiff ap¬ 
pealed to the District Judge, who reversed the lower Court’s decree, holding that 
It was incumbent on the defendant to show that the alleged transaction of sale 
was fictitious. On seoood appeal by the defendant to the High Court, 

Judge was wrong in throwing tbe burden of proof on 
the defendant Tbe defendant had obtained an ordgr maintaining big attach- 
was incumbent on the plaintiff, who impugned that order by tbe 


B VI —84 


* Second Appeal, No. 459 of 1885. 
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present suit to prove her case. For this purpose it was necessary for the plaiut- 
jfi to prove the payment of the purchase-money, and that she had been in 
possession since the alleged sale. 

[F.. 30A.321 = 5 A.L. J.601 = 23 A. W. N. 125 ; 4L. B. R. 228 ; Appr., 6 0. 

® 'A. W. N. 106;* 25 ; B. 202 (206',; 6 A. L. J 

d! b ?C. ^8 2 L ‘b r' 


This was a second appeal from a decision of W. H. Crowe, District 
Judge of Sab«a. 

The defendant had obtained a decree against one Balkrishna, and 
attached bis property in execution. The plaintiff, who was Balkrishna’s 
mistress, applied to have the attachment removed, on the ground that the 
property belonged to her, but her application was rejected and an order 
maintaining defendant’s attachment passed. The plaintiff, therefore, 
brought this suit to establish [271] berrigbt tothe property. She alleged 
that she had purchased it from Balkrishna for Es. 600, and had been in 
possession and enjoyment of it. 

The defendant contended {tnter alia) that the sale to the plaintiff was 
fictitious and bad been effected for the purposes of screening the property 
from attachment. 

The Court of first instance held that the transaction of sale was 
fictitious, and accordingly rejected the plaintiff's claim. 

On appeal by the plaintiff, the District Judge reversed the lower 
Court’s decree with the following remarks :— 

“ My finding is that the defendant has not proved the sale transac* 
tioD to be collusive « * , « 3ot)h of the deeds of sale produced 

by the plaintiff are registered, and they are both anterior to the date 
of the defendant’s decree, which was passed on 25tb February, 1881. 
It is quite possible that they were executed by Balkrishna to prevent bis 
property from falling into the hands of bis creditors. That circumstance 
alone does not make the transaction a collusive one. Fraud must be proved, 
and not presumed. It was incumbent on the defendant to show that 
the transaction was altogether a fictitious one,—that is to say, that 
the ownership still remained with Balkrishna, and that the transfer was 
a nominal one only * ^ 

From this decision the defendant preferred a second appeal to the 
High Court. ^ 

Ganesh Bamchandra Kirloskar, for the appellant:—The District Judge 
was wrong in throwing the burden of proof on the defendant. The plaintiff 
having failed in successfully resisting the attachment was bound to prove 
her title— Tillakchand Rindumal'f. Jitamal Sudaram[\) ; Bajan Harji v. 
Ardcshir HormuajH^). Under the Civil Procedure Code (Act XIV of 1882) 
the plaintifi was bound to prove her purchase and her possession since 
the purchase. 


JUDGMENT. 

Sargent, 0. J.—The Judge says that “it was incumbent on the 
defendant to show that the transaction {viz., the alleged sale to plaintiff) 
was altogether a fictitious one.” This view is. however, [272] opposed to 
the ruling in Tillakchand Hindumal v. Jitamal Sudaram, (1), as explained 
in Baian Harji v. Ardeshir Hormusji Wadia (2). The defendant had 
obtained an order maintaining his attachment, and it was incumbent on 

(1) 10 B.H.O.R. 206. (2) 4 B. 70 (74). 
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the plaintiff, who impugns that order by the present suit, to prove her case. 
For this purpose ft would ba necessary for the plaintiff to prove the 
payment of the purchase-money, and that she had since been in possession. 

As the Judge has considered the evidence from a wrong point of view, 
we cannot accept his conclusion oq the question whether the sale to the 
plaintiff was a real transaction, and must reverse the decree, and send back 
the case to the lower Oourc of appeal for a fresh decision. Costs of this 
appeal to be costs in the cause. 

Decree reversed. 


1887 

AUG. 15; 

Appel¬ 

late 

Civil. 

12 B. 270. 


12 B. 272. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabai Ilaridas. 

Shridhar NarayaN {Original Plaintiff), Appellant u. Krish- 
NAJI VlTHOJI (Original Defendant), Respondent.* 

[19th September, 1887.] 

Insolvewy—Civil Procedure Code {Act XIV of 16Q2), ss. 354. Z55 nnd 35S—Receiver 
selling a mortgngid property of insolvent —Purchaser at such sale—Right of jnovt- 
gagee unaffected by such sale. 

By an order dibed the 9th July, 1879. A. wis declared an insolvent under 
B. 351 of the Civil Procedure Code (XIV of 1882i. and his property vested in the 
receiver, who ordered to convert it into money. Nine fields, wbiob were 
pirt of A.’s property, had been mortgaged to tbe plainlifi, who was duly cited 
to appear and prove his debt. Tne plaintiS, however, failed to appear, and be 
was consequently omitted from the schedule of A.’s creditors. The receiver 
sold one ot the fields, which was purchased by A-'s undivided son G. At the 
sale the pUintifi gave notice of his claim as mortgagee. After paying ofi the 
debts of the scheduled creditors the receiver made over to A. the residue of the 
purchase money and the eight unsold fields. In 1881 the plaintifi sued A. for 
possession of cbe mortgaged property, and on appeal obtained a decree. While 
that suit Was pending, G. sold to.[273] the defendant the field which be bad 
purchased. lo execution of bis decree the plaintiS recovered possession of the 
eight fields, but on attempting to get possession of the ninth field he was 
obstructed by the defendant, who was in possession, and be consequently 
brought this suit to reoover it. 

Held, that the plaintiff was entitled to recover it from the defendant. The 
only interest the insclvent bad in tbe mortgaged premises was the equity of re¬ 
demption, and this having vistedin tbe receiver under s. 354 be under s. 358 was 
directed to convert it into money. G., therefore, at tbe sale only purchased tbe 
equity of redemption in the one field ; and the defendant, who now stood in G. ’s 
shoes with notice of the plainbifi’sclaim. although he might possibly be entitled 
to redeem tbe whole nine fields oomprised in tbe mortgage, was bound to deliver 
possession to the plaintiS (tbe mortgagee) until that was done. 

Tbe mortgaged property could not be sold by the receiver without tbe consent 
of the pUintifi (tbe mortgagee), or paying him ofi. Section 356 of the Civil 
Procedure Code (Act XIV of 188'ii no doubt contemplates the payment of debts 
secured by mortgage out of tbe proceeds of tbe conversion of the insolvent's 
properly iu priority to tbe general oreditore; but this must betaken in connection 
with s. 354, and must be understood as referring to those cases In which the 
mortgaged premises have been sold after coming to an understanding with the 
mortgagee. 

This was a secood appeal from a decision of G. McCorkell, 
Assistant Judge of Batnagiri. 


Second Appeal, No. 457 of 1885. 
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The receiver subsequently sold one of the nine fields, which was 
purchased by Atmaram’s undivided son Govind. and after satisfying 
the claims of the scheduled creditors made over to Atmaram the remaining 
eight helds and the residue of the purchase money of the field that was 
sold. At the aforesaid sale the plaintiff was nresent. and gave notice of 
his claim as morbgasee. [274] In 1881, the plaintiff brought a suit 
against Atmaram to obtain possession of the mortgaged property, and on 
appeal obtained a decree. On the 30th September. 1882. and prior to the 
determination of the plaintiff’s suit, Govind sold the field to the defendant. 

In^ execution of the appellate Court’s decree the plaintiff recovered 
possession of the eight fields, but on attempting to take possession of the 
ninth was obstructed by the defendant, who bad been in possession of it 
since his purchase. 

The plaintiff, therefore, brought the present suit. 

The Court of first instance awarded the plaintiff joint possession of 
Atmaram’s undivided share, which was to be ascertained by a separate 
suit. 

The defendant appealed to the Assistant Judge,who reversed the lower 
Court’s decree, with the following remarks : — 

“The receiver or official assignee received nob merely the equity of 
redemptioQ. but the entire right, title, and interest of Atmaram in the 
thikin (field) 'f' * * * Section 354 of the Civil Procedure Code (Act 

XIV of 1882) vests in the receiver all the insolvent’s prooerty. Section 
356 provides how the receiver is to dispose of the property, and under 
this section a mortgagee is treated merely as a secured creditor who 
comes in after certain privileged creditors, viz.. Government, and the 
costs of the decree-holder. It appears to me that, under these circum¬ 
stances, it was the duty of the mortgagee to have come forward and put 
in his claim against the estate as well as the other creditoi*s did. A 
notice was duly issued to, and served on, the mortgagee, but he did nob 
come forward and prove his claim * * * *. Bv his insolvency 

Atmaram became, for the moment, incapable of possessing any property ; 
and as the purchase was made by Govind with money borrowed'for the 
purpose on his own responsibility, I consider that the thikan must be 
regarded as his self-acquired property, in which Atmaram has no interest 
whatever * * 

From this decision the plaintiff preferred a second appeal to the 
High Court. 

[275] Daji Abaji Ehare, for the appellant.—The failure of the 
appellant to comply with the notice to appear and prove his claim does 
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On the 12th July, 1873, one Atmaram mortgaged certain land 
comprising nine fields, to the plaintiff, who forthwith granted the same 
in lease to his mortgagor. ° 

Atmaram haviug been arrested on a money decree, and 
brought hefore the Court, applied to be declared insolvent. He was 
accordingly declared an insolvent on the 9th July, 1879, and his property 
was made over to the nazir as receiver, with an order to convert the same 
into money. In his petition Atmaram entered the land in question as 
subject to the plaintiff s mortgage. The plaintiff, although he received 

«onsa,uentIy 
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nob disentitle him bo his right as a mortgagee— Narayan v. 1887 
Atmaram Govind il). Govind bought only the right .title, and interest 8BP.J9. 
of Atmaram, ’whioh consisted of equity of redemption only. The receiver . 
could sell nothing more. The defendant purchased only what Govmd 

h&d 

Manekskak Jehangirskah. for the respondent.—The whole nroperty CIVIL, 
became vested in the receiver, and s. 356 of the Civil Prooedi#e Code 
(Act XIV of 1882) gives full power to deal with the property as the 
Court directs. The respondent, therefore, bought the field free of the 
plaintiff’s mortgage The non-appearance of the plaintiff when oitea was 

a waiver of his rights. 


JUDGMENT. 

Sargent, 0. J.—The language of ss. 354, 355 and 356 is far from 
being as clear as might be wished: but we think that the Assistant 
Judge was wrong in holding that the mortgaged property could be sold 
by tbo r0C6iv0c without oithor ths consoQt of thd pla^iDtiff, (tbo oiort* 
gagee) or paying him off. By s. 354 the equity of redemption, which 
was the only interest the insolvent had in the mortgaged premises, vested 
in the receiver, and s. 356, which directs the receiver to convert the pro¬ 
perty into money, must be read with s. 354 and as referring to the property 
vested in the receiver by that section. It is true that s. 356 contem¬ 
plates the payment of the debts secured by mortgage out of the proceeds 
of the conversion of the insolvent’s property in priority to the general 
creditors; bub this must be taken in connection with the preceding section, 
and must be understood as referring to those cases in which the inorbgaged 
premises have actually been sold after coming to an understanding with 
the mortgagee. The language of s. 31 of the Indian Insolvent Act 
(St. 11 and 12 Vic., cap. XXI) directing the official assignee to sell the 
property and effects of the insolvent, was so treated by the Supreme Court 
of Calcutta ; see the remarks of Sir L. Peel in Llewellyn v. O'Dowda (2). 
Govind, therefore, only purchased the equity of redemption in the one 
field ; and the defendant, who now stands in Govind’s [276] shoes 
with notice of plaintiff’s claim, although he may possibly be entitled to 
redeem the entire nine fields comprised in the mortgage, must deliver 
possession bo the plaintiff, (the mortgagee), until that is done. We must, 
therefore, reverse the decree, and order that plaiobiff be pub into posses¬ 
sion. Appellant to have his costs here and in the Courts below. 


12B. 276. 

APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Earidas, Mr. Justice Birdwood, 

and Mr. Justice Jardine. 


In re The APPLICATION OF Sheshamma.* [206h December, 1887.] 

Stomp I of 1879, sch, I/, i {b)^C 0 istruction, 

S. beiog desirous of obtainiug copies of certaio records in a suit in the Court of 
the Subordinate Judge of Sitsi appeared before the nazic and clerk of that Court, 
and made an affidavit to the effect that she was the heir and legal representative 

" Civil Reference, No* 39 of 1S87» 

(1) 7 £« 455, U) Taylor's Reports, 169. 
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SSS^HSlSSr S 

thfl!fi.‘p^VA%M8r9!‘=<=•■. n, 1(4) of 
tP.. 30 S. 275 = 7 Bom. L. K. 697.] 

Kana^.'LXrigrrol'^onS^g District Judge of 

“Ono < 5 i! k , ^ stated as follows •— 

nf fthfo? ^ Sheshamma kom Manjappa, inhabitant of SIrsi. being desirous 
of obtaining copies of certain records ol suit Nn 41Q ift 7 o 4 4 -u o* • 

of the Subordinate Judge's Court at Sirsi, and made affidavit to the eS 
that she was the daughter and legal representative of one of the deS- 
ants in thnt case, and that she urgently needed the said copies for presenta- 

together whh^”f f “Sainst her. This affidavit 

paper?^^^^ affidavit in question require to be written on stamped 

The District Judge’s opinion on the point was in the affirmative, 
mere was no appearance for the applicant. 


OPINION. 

Peb Curiam.—T he question depends on the construction of the 
words of Act I of 1879, sch. II, 1 (6) " for the immediate purpose of being 
used or filed in any Court, or before the officer of any Court." The mere 
fact that it suited the convenience of the party making the affidavit to 
make it at Sirsi, instead of going for that purpose to the Court at Karwar, 
where she purposed to file it, does not, we think, take the instance out 
of the words or the intention which may reasonably be Imputed to the 
Legislature. 

^ “ When a statute requires that something shall be done ‘ forth with,’ 
or immediately, ’ or even ‘ instantly, ’ it would probably be understood as 
allowing a reasonable time for doing it ”—Maxwell on Stafc, p. 423„ (Snd 
ed.). See Toms v. Wilson (l), Massey v. Sladen (2), and Forsdike v!Stone 
(3). The last case shows that the testis whether, under the circumstances, 
there was such unreasonable delay as would be inconsistent with what is 
meant by “ immediate From examination of the dates we think we may 

infer that the purpose existed at the time the affidavit was made of filing 

it in the Court at Karwar, and that this purpose was carried out promptly. 
We are, therefore, of opinion that the affidavit is exempt. 


(1) 32 L. J. Q. B. 33. 382. 
(3) L.R. 3 C. P, 607. 
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[278] APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine. 

Vishnu Hari Kulkarni {Original Plaintiff), Appellant v. 

Ganu Trimbak {Original Defendant), Respondent.*' 

[9fch January, 1888.] 

Jurisdiction—Bombay Act III of 1874—Vatandar kallarni and tnjnt—Perquisites, 
right to* 

Bombay Aot III of 1874 does oot deprive the Civil Gourb of its jurisdiotioo to 

tty the question whether a votandar kulkorni is entitled to receive perquistes 

from bis rayaL 

Second appeal from a decision of M. B. Baker, District Judge of 
Kasik. 

The plaintiff, who was theheredicary kulkarni of the village of Maturi, 
in the Nasik District, sued the defendant, who was a rayat of the village, to 
recover from him certain perquisites of corn and raw sugar, or the equiva¬ 
lent in money. The plaintiff alleged that from time immemorial these 
perquisites had been paid by each cultivator of the soil. The defendant 
denied that he had ever made any such payment to the plaintiff, and he 
contended that the Civil Court had no iurisdictlon to try this suit. 

The Court of first instance awarded the plaintiff’s claim. 

The District Judge, on appeal by the defendant, reversed tbe lower 
Court’s decree. 

The plaintiff appealed to the High Cout. 

Daji Abaji Khare, for the aopellant.—Aot III of 1874 does not 
deprive the Civil Court of its jurisdiction to determine the right of a 
vatandar kulkarni to perquisites from his rayat. See rule on s. 17 of the 
Beveoue Buies. 

Mahadev Chimnaji Apte, for tbe respondent.—Such a suit cannot be, 
tried by a Civil Court. Under s. 17 of the Act tbe Collector is given tbe 
power of the Civil Gourb— Khando Narayan Kulkarni v. Apaji Sadashiv 
Kulkarni (1). 

JUDGMENT. 

Nanabhai Haridas, J.—Where the question between a vatandar 
kulkarni and a rayat is whether tbe former is entitled to [279] receive 
any perquisites at all from tbe latter, we do not think tbe jurisdiction of 
the Civil Court to try that question is taken away by any provision of 
Bombay Act III of 1874. We, therefore, reverse the District Judge’s 
decree, and remand the case in order that be may determine, as the 
Subordinate Judge has done, upon the evidence in the case, wbat amount, 
if anv, is due to the plaintiff for the year 1881-82, and pass a fresh decree 
accordingly, awarding costs, the Collector nob having yet exercised his 
powers under s. 17 of that Act. But neither this decree nor any the 
District Judge may make is to affect the Collector’s powers under that 
section when he chooses to exercise them. Bespondent to pay the costs 
of this appeal. 


1888 
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* Secood Appeal, No. 482 of 1885. 
(1) 2B. 370. . 
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APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Earidas and Mr. Justice Jardine. 

Musaji Abi^lla and another {Original Defendants), Appellants 
V. Damodardas {Original Plaintiff), Respondent.* 

[7th February, 1888.j 

PractKe-Ap^al^Civil Procedure Code (Act XlV of 1882 ). ss. 545, 244 (cl 3) 588 

and 2 ^Order rejecting stay of execution, appealable. («• 580 

nf ^ 5«5 ol the Civil Procedure Code {Act XIV 

fore fppeafibie. ® ^ “ecutioo la a decree as defined in s. 2, and is there- 

C.L.J. 489 = 12 lDd.Cae.745; 2 8.L.R. 24 ; Doubted. 29 


This was an appeal from a decision of S. Hammiok, District Judee 
of Surat. ® 

The plaintiff obtained a decree against the defendant. The latter 
appealed. The plaintiff having applied for execution, the defendant 
applied for a stay of execution pending the appeal. The District Judge 
being, however, of opinion that no substantial loss would result to the 
appellants if execution were proceeded with, ordered execution to issue. 

Prom this order the defendants appealed to the High Court. 

Shantaram Narayan, for the respondent, raised a preliminary objec¬ 
tion that no appeal lay from such an order. This order is not a decree, 
and it is an order of a Court not executing the decree, and, therefore, not 
one within s. 244 of Civil Procedure Code (Act XIV of 1882). No appeal 
will therefore lie. 

[280] Manekshah Jehangir Shah, for the appellants, cited 0. Steel 
and Co. v. Ichchamcyi (!); Kristomohiny Dossee v. Bama Churn Nag{9 ,); 
Luchmeeput Singh v. Sita Nath Doss (3) ; Makant Ishwargar v. 
Chudasama (4). 

JUDGMENT. 

Nanabhai Haridas, J.— We think an appeal lies in this case. The 
order of the District Judge under s. 545, Civil Procedure Code, is one 

determining a “ question.referred bo in s. 244 ” (cl. 3), and one " nob 

specified in s. 588, ’’ Civil Procedure Code. It is, therefore, a “ decree ” 
as defined in s. 2, Civil Procedure Code. 

[The bearing of the appeal was then proceeded with, and, on the 
merits, the decree of the District Judge was confirmed with costs.] 


* Appeal, No. 82 of 1887. 

(1) 13 0.111. (2) 7 0.733. (3) 8 0.477. (4) 12 B. 30. 
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OEIGINAL CIVIL. 

Before Mr, Justice Jardine. 

Cassumbhoy Ahmedbhoy {Plaintiff) v. Ahmedbhoy 
Hubibhoy and Rahimbhoy Alladinbhoy (Defendants) * 

fl66h November, 1887.] 

Xhoja Mahomedans, lito applicable to—Partition—Rifjht of a son to obtain partition of 
ancestral properly tn his father's lifetime without his father's consent—Dislincti07i 
befioeen ancestral and self ac(juired property among Khoja Mahomedans—Custom, 
proof of — Practice—Evidence—Burden of proof. 

Amongst Kboj) Mahomedans a soo is entitled to obtain partition of ancestral 
estate in bis father’s lifetime, witbont bis father’s consent. 

By the law and customs of Khoja Mahomedans there is a distinction between 
ancestral aod self-acquired property in reference to the power of the owner to 
devise or make a gift thereof similar to that which obtains under the ordinary 
Hindu law. 

The presumptions of the Hindu law apply to Khoja Mahomedans, and the 
burden of proving propositions opposed to that law lies on him who alleges them. 
Therefore in a suit foe partition brought by a son against bis father who alleged 
that the customs and usages of the Khoja community in matters of partition 
were not identical with the Hindu law. and did not confer on a soo any right to 
demand in his father's lifetime a partition of the property in the father's hands 
whether ancestral or self-acquired, 

Held that the burden of proving the issues framed upon these allegations lay 
upon the defendant. 

In considering the question of the alleged custom and usages the Court adhered 
to the less stringent rule of proof applied in Birabai v. Oorbai (1). 

[2B1] Id the same suit where the defendant having failed to establish the 
existence of the special custom and usages above mentioned, yet resisted the plaint- 
iB's claim to partition on the ground that the property claimed was not ancestral. 

Held that the onus was on the plaintiff, in the first instance, to give evidence 
that the property was ancestral. In such cases the amount of evidence required 
to shift upon the defendant the burden of displacing it, depends on the circum¬ 
stances of each case. 

IR.. 19 B. 428 (473); 13 Bom.L.R. 1061 = 12 Ind. Cas. 813.] 

The plaintiff and the defendants in this suit were Khoja Mahomedans 
resident in Bombay. The plaintiff and the second defendant were sons of 
the first defendant, the plaintiff being his eldest son. The plaintiti 
brought this suit against his father and brother to obtain a partition of 
what he alleged to be the family estate. 

The plaint alleged that the plaintiff’s grandfather, one Hubibhoy 
Ibrahim (the father of the first defendant), died in 1865, and that under 
his will, dated tbe 29th December, 1864, the first defendant came into 
possession of a large amount of moveable and immoveable property ; that 
the said property had since been largely added to, and was at the date of 
this suit of tbe value of about twenty lakhs of rupees. The plaintiff alleged 
that by the laws and usages by which members of the Khoja community 
in Bombay are governed, which in this respect are the same as are appli¬ 
cable to Hindus, the property aforesaid in the hands of the first defendant 
is ancestral family property, and that the plaintiff on birth became a co¬ 
parcener therein with an interest equal to that of the said defendant.” 


* Suit No. 3S2 of 1884. 
(1) 12 B.H.C.R. 294. 
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Nof “=« said estate was in danger ot being 

N(^ 16 . wasted by the first defendant, and submitted that if the Court should bold 

Originat ^ was nob entitled to partition provision, should be made to protect 

PTT 7 TT aaid estate and toat a proper maintenance should be paid to him out 

oiviL of tbe income of the estate. 


12 8.280= The plaintiff also alleged that his grandfather, the said Hubibhoy 
12 lod. Jur. Ihrahimbhoy, prior to the execution of the will of December 1864 already 
463. mentioned, had executed another testamentary writing on the 22Qd August. 
1864, by which be bad divided his property into four equal parts and 

directed that each of his three sons (including tbe first defendant) should 
take one part, and that the fourth of such parts should go to bis grandson, 
the plaintiff; that the plaintiff being then a minor, tbe testator directed that 
the first defendant should hold tbe said share io trust for him until 
he should attain the age of twenty-five years ; that the first defendant 
objected to this arrangement as being invidious, and promised 
[282] tbe testator that if the share intended for tbe plaintiff were added 
to his, he would carry out tbe testator's wishes with respect to it; that 
the testator, being influenced by these representations of the first defend¬ 


ant and relying on his promise, executed tbe later will from which bho 
bequest to tbe plaintiff was omitted, and which divided the estate into 
four equal parts, and gave two of such parts to tbe tiist defendant. The 
plaintiff submitted that if tbe Court should bold that be was not entitled 
to partition it ought to be declared that tbe first defendant was a trustee 
for the plaintiff in respect to the said one-fourth share in tbe estate of his 
grandfather on tbe terms of tbe will of tbe 22nd August, 1864, and that 
the said defendant ought to render an account of such share, &c. The 
plaint prayed for partition, discovery, and account, &o. 


Tbe first defendant in bis written statement denied that the property- 
in bis bands was ancestral family property, or that the distinction 
recognised in Hindu law between ancestral and self-acquired property 
applied to Khoja Mahomedans in Bombay ; and he denied that the 
plaintiff at bis birth became a co parcener. He contended that the said 
property was solely and absolutely his own, and that the plaintiff had no 
claim to it or any part of it. 

The first defendant also contended that the last will of Hubibhoy 
Ibrabimbboy, dated 29th December, 1864, effectually revoked all prior 
testamentary dispositions which were of no effect, and conferred no estate 
on the plaintiff; be denied that be had by any representation or 
inducement procured tbe said testator to revoke any previous testamentary 
writing. 

The second defendant did not take any contentious part in tbe suit. 

At the hearing the following issues were fi'amed :— 

(1) Whether the property in the first defendant's bands, referred to 
in nara. 4 of the plaint, came to the first defendant’s band as ancestral 
property. 

(2) Whether plaintiff on birth or at any time became a co-parcener 
or sharer in such property. 

(3) Whether plaintiff has any estate or interest in such property. 

[283] (4) Whether the said property is not the sole and absolute 

property of the first defendant. 

(5) Whether Hubibhoy Ibrahim’s will of the 29tb December, 1864^ 
did not revoke all prior testanaentary writings made by him. 
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(6) Whether such a revocation was procured or induced by any pro¬ 
mise or representation of the first defendant to the said Hubibboy 
Ibrahim, as alleged in para. 7 of the plaint. 

(7) Whether the plaintiff is entitled to any and what part of the 
relief claimed. 

(8) Whether the property in tbo hands of Hubibhoy Ibrahim, and 
devised by his will, was ancestral, or self-acquired property. 

(9) Whether by the law and custom of Khojas there is any distinc¬ 
tion between ancestral and self-acquired property in respect of the power 
of the owner thereof to devise or make gift of the same. 

(10) Whether the Nicol Spinning Mill at Colaba was acquired by 
first defendant with ancestral monies ; and whether the plaintiff is not 
entitled to a share therein. 

Lang, Inverarity, and Jardine, for the plaintiff. 

Macpherson (Acting Advocate General) and Starling, for the first 
defendant. 

Vicaji and Telang, for the second defendant. 

Lang. —The onus of the first and fourth issues is on the first 
defendant. He must prove the property in his hands to be self-acquired. 
The Hindu law of inheritance and succession applies to Khojas, and the 
son at birth is entitled to share in his father's property ; Shivji Hasam v. 
Datu Mavji (1). A son is entitled to partition ; Jugmohandas Mangaldasv. 
Sir Mangaldas Nathubhoy (2). The Court will presume the property to be 
ancestral and partible. The same rule applies to Kutchi Memons; 
Mahomed Sidick v. Haji Ahmed (3), Abdul Cadur Eaji Mahomed v. C. A. 
Turner (4). We do not contest issues 5 and 6 and will give no evidence 
on thorn. 

[284] Maephexso a. —The onws of proof on the first and fourth issues is 
on the plaintiff. The plaintiff alleges that the property in suit comes to the 
first defendant by his father’s will which is undisputed. Tbo will declares 
the property to be the self-acquired property of the testator. 

Lang. —Tbe recital in the will is no evidence; Mohomed Sidick v. 
Haji Ahmed (3). We rely on tbe will only to show what the property 
was. It is for tbe defendant to show that Hindu law does not apply ; 
Raj Bahadur v. Bishen Dayal (5). 

(Jardine, J.—I think the burden of proof as to issues 1 and 4 rests 
on tbe defendant.) 

Jardine for the plai ntiff.—Ordinary Hindu law applies to Khojas and 
Memons except a custom to tbo contrary is shown as to Khojas, Khojahs 
and Memons' Case (6); In the Goods of Mulbai (7); Shivji Hasam v. Datu. 
Mavji (1) Rahimatbai v. Hirabai (8). As to Kutchi Memons, Abdul 
Cadur Haji Mahomed v. C. A. Turner (4), Mahomed Sidick v. Haji 
Ahmed (.2>), Hindu law presumes union. The defendant alleges a custom 
to the contrary. As to proof of custom, Bhagvandas Tejmal v. Ro jamal (9) ; 
Mahomed Sidick v. Haji Ahmed (3); Jugmohundas Mangaldas v Sir 
Mangaldas Nathubhoy (2). 

Starling, for the first defendant.—If Hindu law applies to tbeKhojas, 
which school of Hindu law will the Court apply. Counsel referred to 

^ Colebrook, 196. The Khoja law is Hindu law 
mod^ed by custom ; In the Goods of Mulbai (7). 

!!1 (510). 

(4) 9 B. 158* fsi 4 A QAQ 
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1887 JUDGMENT. 

_i_ ‘ Jabdine, J. —The plaintiff Cassumbhoy is the eldest son of the first 
Original Ahmedbhoy Hubibhoy ; the 2nd defendant Hosseinbhoy, a 

minor, is another son of Ahmedbhov. The parties belong to a family of 

_' Khojas who have for several generations carried on mercantile business in 

12 B. 280= Bombay. The plaint was filed [285] on the 9th October, 1884. In 

12 lad. Jar. the first three paragraphs it alleges that Ahmedbhoy’s father, one 

463. Hubibhoy, son of Ibrahim, died in A. D. 1865, whereupon, and under 

Hubibhoy’s will, dated the 29th December, 1864, Ahmedbhoy came 
into possession of a large amount of property, moveablo and immoveable, 
which said property in his hands has been largely added to by the 
accretions thereof and aggregates, as plaintiff estimates, about 
20 lakhs, In para. 4 the plaintiff says that “ according to the laws 
and usages by which members of the Khoja community in Bombay 
are governed, and which, in this behalf, are the same as are applicable 
to Hindus, the property aforesaid in the hands of the said defendant is 
ancestral family property, and that the plaintiff on birth became a co¬ 
partner therein with an interest equal to that of the said defendant.” 
Tbe plaintiff goes on to say that there have been disagreements between 
plaintiff and Ahmedbhoy, and that be is no longer willing that tbe latter 
“ should remain in the possession and management of the said family estate, 
but desires that tbe same should be partitioned between the plaintiff 
and the defendants, which partition the plaintiff submits he is entitled to 
enforce.” Plaintiff furtherstates that he fears Ahmedbhoy may waste the 
property, and therefore be asks the Court to secure to him bis share if 
the Court should hold that he is not entitled to a partition of tbe estate or 
any portion thereof. "The plaintiff further submits that in such event 
this Honourable Court should direct that a sum proportioned to tbe plaint¬ 
iff’s interest iu tbe said estate remaining undivided should be paid out to 
him from the income thereof by way of maintenance.” Then follow 
paras. 7 and 8 relating to a claim to a fourth part of Hubibhoy's 
residuary estate based on the circumstances under which an earlier will of 
Hubibhoy's (Ex. 64), dated tbe 22Dd August, 1864, bequeathing such a 
share, was revoked. No evidence has been given on this pare of the claim 
to which the 5th and 6th issues relate. The plaintiff concludes with a 

prayer:_(a) for an account and partition of the said family estate in equal 

shares among plaintiff and the defendants; (6) for a discovery of tbe pro¬ 
perty come to Ahmedbboy’s possession from Hubibhoy and of all accretions 
of the same; (c) for directions to preserve plaintiff’s share if partition is 
refused ; (d) for [286] maintenance in the like event; (e) for relief in tbe 
matter of the revoked will; (/) for proper directions ; and (g) for costs. 


The defendant Ahmedbhoy, in bis written statement, admitted the 
correctness of paragraphs 1, 2, and 3 of the plaint except as to tbe estima¬ 
ted value of the property. He then " denies the allegation contained in 
the 4th para, of the plaint that the property now in the bands of this 
defendant, as in the same paragraph stated, is ancestral family property - 
according to the laws and usages governing the Khoja community in 
Bombay. This defendant denies that the distinction according to Hindu 
law between ancestral and self-acquired property has any application to. 
or has ever been recognized, or acted on by any Khojas in Bombay, and 
this defendant says that the plaintiff did not on birth, or at any time 
become a co-partner, or share to any extent in the said property with this 
defendant. This defendant says that the said property is his solely and 
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absolutely, and that the plaiotiff has no estate nor interest whatever there- 188/ 
in.” Ahmedbhoy further states that the disagreements were caused by Nov. 16. 
plaintiff's misconduct, dsnies mismanagement and waste and the right of 
plaintiff bo interfere, denies plaintiff’s rights to anything under the revoked 
will, and finally denies that plaintiff is entitled to any portion of the relief CIVIL. 


claimed. _ , , , . .. 12B. 280=» 

The defendant Hosseicibhoy, a minor, has appeared by his guardian 

ad litem, who has left plaintiff’s claims entirely to the judgment of the 
Court. 

The following issues were raised at the first bearing on the 22nd 
March, 1887:—1. Whether the property in the first defendant’s hands, 
referred to in para. 4 of the plaint, came to first defendant s hands 
as ancestral property. 2. Whether plaintiff on birth or at any time became 
a co-pavtner or sharer in sucli property. 3. Whether plaintiff has any 
estate or interest in such pronerty. 4. Whether the said property is not 
the sole and absolute property of thefirst defendant. 5. Whether Hubibhoy 
Ibrahim’s will of the 29th December, 1864, did not revoke all prior 
testamentary writings made by him. 6. Whether such revocation was 
procured or induced by any promise or representation of the fiist defendant 
to the said Hubibhoy [287] Ibrahim, as alleged in para. 7 of the 
plaint. 7. Whether the plaintiff is entitled to any and what part of the 
relief claimed. The following were raised on the 4th April to elucidate the 
first issue:—8. Whether the property in the bauds of Hubibhoy Ibrahim 
and devised by his will was ancestral or self-acquired property. 9. Whether 
by the law and custom of Khojas there is any distinction between ancestral 
and self-acquired nroperty in resoect of the power of the owner thereof to 
devise or make a gift of the same. On the 30lh April the following issue 
was raised: —10. Whether the Nicol Spinning Mill, at Colaba, was acquired 
by first defendant with ancestral monies and whether the plaintiff is not 
entitled to a share therein. The learned counsel for plaintiff stated to the 
Court that he did not contest the oth issue. He has offered no evidence on 
the 6th issue, and it has been arranged between the parties that the matter 
of the 10th issue shall be left to the Commissioner in the event of the Court 
decreeing a partition and account. 

At the first hearing I ruled after argument that in the absence of proof 
of special custom the presumotions of the Hindu law of inheritance applied, 
and that the burden of proving under the first four issues propositions 
ooDOsed to that law was at starting on the defendants. It was urged by 
Mr. Starling for the first defendant (whom I will hereafter call the defend¬ 
ant) that the plaint required amendment, being based on the assumption 
that what passed by Hubibhoy’s will wasHubibhoys’ self-acquired property, 
yet became ancestral and subject to partition at Hindu law in the hands of 
Ahmedbhoy, according to the opinion generally held before the case of 
Jngmohandas Mangaldas v. Sir MaJigaldas Nathukhoy (l), decided in 1886. 

I held that no amendment was necessary as the language of the plaint did 
not confine the right alleged to relief to any particular view of the roodo 
whereby the property of Hubibhoy became ancestral in defendant’s hands. 

That case decided that at Hindu law “ a son to whom bis father leaves his 
self-acquired property by will takes the property under the will, and not by 
inheritance: and that as property received by will is held by Hindu law to 
be [288] received by gift, such property is self-acquired in the hands of the 
son, and is not subject to partition. ” Plaintiff's claim in the present 
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IS confined to the property received by defendant under his father 
Nov^6. Hubibhoya will and the accretions made thereof. The endeavour of the 

Original evidence produced and the arguments advanced 

.K hia counsel has been to gain the advantage of the above ruling by 

CmL. showing on the facts that Hubibhoy s wealth was self-acquired without a 

12 B. 280= ?? ^°°®stral property, and thus not subject to partition under the 

121^5. J^T plaintiff and bis counsel have based the claim ; and. 

463 . any event, whatever may be the finding of the Court as to Hubibhoy’s 

property having been in his hands ancestral or self-acquired, it is urged 
tor defendant that this Hiodu law. or at any rate the Hindu law now 
generally applicable in Bombay, is not identical in matters of partition 
with the laws and usages governing the Khojas in Bombay, which laws 
and usages, or customs, it is urged, do not confer on a son any right to 
demand in the father’s lifetime any partition of the property in the 
father 8 hands whether ancestral or self-acquired, the distinction between 
ese kinds of property at Hindu law never having been recognised or 
acted upon by any Khojas in Bombay. Mr. Starliog, as counsel for the 
defendant, argues that these variations from the ordinary Hindu law of 
the Mayukha and Mitakshara originate in an older form of Hindu law, 
which in the peculiar conditions, local and religious, of the Khoja commu¬ 
nity has been in these matters retained and followed by them as custom. 
On the other hand, Mr. Jardine, as counsel for plaintiff, argues that the 
decisions of this Court and of the Supreme Court have made the ordinary 
Hindu law applicable to Khojas, except where a contrary custom is proved. 
It is admitted that the questions whether among Khojas, a son has a right 
to demand partition during his father’s lifetime, and whether there is any 
difference in resoect of the father’s power to alienate ancestral and self- 
acquired prooerr.y have never yet received judicial decision. The deter¬ 
mination of these questions is of general importance to the Khoja commu¬ 
nity, among whom, as the evidence shows, they have been discussed some 
years ago iu connection with a legislative proposal of the Government of 
[289J India. The subject is part of the wider question as to how tar what 
the parties call the laws and usages of the Khojas are based on the law of 
their origin, t. e., the Hindu law, and for this reason, and to enable the 
Court to deal with the questions of onus probandi and to estimate the 
legal circumstances existing when such matters of evidence occurred, as 
acts done or acquiesced in, or pleadings in older suits, it is convenient here 
bo examine the eases cited to show the extent and limits within which the 
Courts have held the Khojas to be governed by ordinary Hindu law. The 
cases relating to Memons. who, like the Khojas, are Hindus in origin and 
have become Mahomedans in religion, will also be noticed as bearing on 
the same subject. 


The first reported decision is that of Sir E. Perry, Chief Justice of 
the late Supreme Court, in the Khojahs' and Alemons' Case (l) in 1847 in 
which it was ruled that if a custom, as to succession, is found to prevail 
amongst a sect of Mahomedans and be valid in other respects, the Court 
will give effect to it, although it differs from the rule of succession laid 
down in the Koran. ” It was held that a custom excluding daughters 
from a share in a deceased father’s property was valid, and the daughter’s 
claim against the father's brother’s representatives was rejected. Sir E. 
Perry’s report states that “ at the trial at the Bar of these Equity suits on 
viva voce evidence, both the Khojas and the Memon Kutchis were proved to 
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be settled for the most part in Hindu countries, principally Kutch and 
Kathiawar, and the belief amongst themselves was, that they had been 
converted from Hinduism about three or four hundred years ago. The role 
of succession, which prevailed amongst them was nearly analogous to the 
Hindu rule of succession. ” One witness was Hubibhoy Ibrahim, defend¬ 
ant's father, who deposed as follows about the Bombay Khojas, (Ex. 133): 
—“It is said they came orginally from Bhavnagar and Kutch. Our grand¬ 
fathers used to say they were originally Hindus and became Mahomedans 
long ago. We do not regulate inheritance in our caste by the Mahomedac 
law, but according to the customs prevailing from time immemorial in our 
caste. I believe it is according to Hindu customs." In his judgment 

[290] in the Aga Khan Case, (1) Sir J. Arnould observes that this litiga¬ 
tion divided the Khojas of Bombay into two hostile parties, the Aga trying 
to uphold the rule of iuheritance as laid down in the Koran, while 
Hubibhoy Ibrahim and his partizans took an accive part on the other side. 
In 1863 the case of Gangbai v. Thavar Mulla (2) was decided by the 
Supreme Court on the Equity side by Sausse, C.J., who remarked that 
“ the Khoja casta, although Muhammadan in religion, has been held to 
have adopted, and to be governed by, Hindu customs and laws of 
inheritance." The next case is that of In the Goods of Mulbai (3) decided 
by Couch, C.T., on the Ecclesiastical side of this Court in February 1866. 
The learned Chief Justice followed Sir E. Perry’s ruling giving effect to 
custom. There vvas a question whether by the custom of Khoja Mabo- 
medans when a widow dies intestate and without issue, property acquired 
by her from her deceased husband descended to her own blood relations 
or to the relations of her deceased husband. The Court thought the 
balance of testimony to be greatly in favour of the existence of a custom 
which excludes the relations of the svidow. Sir E. Couch wont on : “What 
may be the origin of this custom among the Khojas I shall not now inquire. 
It is very possible that it arises from some analogy to be found in the 
Hindu law. I agree with the observations of the counsel for the caveator, 
that the law by which the Khojas are governed is not, properly speaking, 
Hindu law, but probably that law modified by their own peculiar customs ; 
and I think it has been sutbciently established that there is a Khoja 
custom which excludes the wife’s relations from succeeding to property 
such as this." In November, 1866, Arnould, J.. delivered his long aud in¬ 
teresting judgment in the/Ir/a Khan Case (1) iu which he answers the 
question “Who and what are the Khojas ? He says : “From the evidence 
adduced in this case, the more probable conclusion, I think, is that the 
Khojas were originally Hindus of the trading class, inhabiting the villages 
and towns of Upper Sind. Their language is Sindi or Kutchi—a eogoata 

[291] dialect, and such ancient religious works as they possess are 
written in the Sindi language and character. Sind, an early Mahomedan 
conquesh has long had a large Mahomedan population, but a considerable 
portion both of the retail and wholesale business of the country has 
always remained in the hands of the Hindus. The position and circum¬ 
stances of these remote and isolated Hindu traders were manifestly such 
as to favour their conversion to some form or other of Alahomedanism. 
That they were so converted by Pir Sadrdin, about 400 years ago, is 
admitted by both the contending parties in the Khoja community. . . 
From Sind the Khoja convei'sion would appear to have spread into 


(1) 1-2 B.H.C.R. 323 l343 & 344). (2) 1 B.H.C.R. 71 (73). 
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1887 Kutcb, thence into Kathiawar, and through Gujarat to Bombay. In tho 
present time, Khoja communities are to be found in almost all the large 

Ortctnat communities of Western India and on the sea-board of the Indian 

“ Ocean. The Khojas are all, as a rule, engaged either in retail trade or 

CmL. commerce and freo.uently prosecute both with considerable success.” 

12 B 280 * / \ decisions are discussed in flasarn V. Z)a<M iHa-uyi, 

12 Ind. Jnr decided by Weatropp. C.J., and West, J.. in 1874. It was contended 
463 regulated by the law anplied to Hindus who are un¬ 

divided in family and estate. Westropp. C. J., says: “ The traditionary 
doctrine of the Supreme Court and of the High Court has, for upwards of, 
at least, twenty-five years, been that, in the absence of proof of special 
usage to the contrary, the law applicable to Khojas is, in matters relating to 
property, succession, and inheritance, the Hindu Law as administered in 
this presidency . No evidence baa been given to the effect that 

the ordinary rule in Bombay, viz., that of the Hindu law, is not applicable 
to Khojas at Thana. We think, therefore, that we are bound to 
apply to them the Hindu law." In 1875 all these cases and others were 
considered by Sargent, J., in Hirbai v. Gotbai (2). His conclusions 
were as follows :—" This summary of the decisions of this Court, as well 
as of the oases disposed of by the Registrar in the non-contentious 
business, explained by the remarks of Sir M. Saussa [292] in Gavgbai v. 
Thavar Mulla (3) satisfactorily shows, I think, that the Khojas, have, for 
the last twenty-five years at least, been regarded by the Court, in all ques¬ 
tion of inheritance, as converted Hindus who originally retained their 
Hindu law of inheritance, which has since been modified by special cus¬ 
toms, and that an uniform practice has prevailed during that period of 
applying Hindu law in all questions of inheritance, save and except where 
such H special custom has been proved. It may be said that no express 
decision cau be cited in support of either of the two propositions that the 
Khojas were originally Hindus who were converted to Muhammadanism, 
retaining their Hindu laws and customs, or that this Court will always 
apply the Hindu law of inheritance in their case in the absence of special 
custom : but the uniform course of practice, extending over the last twenty- 
five years has assumed the truth of the first proposition, and has never, I 
believe, deviated from the rule enunciated by the latter. Lastly, I may 
add that in a special appeal recently decided by Sir M.R. Westropp, O.J., 
and West, J., a question of inheritance having arisen as to the estate of a 
Khoja, the Court held that, in the absence of proof of a special custom, 
Hindu law must be administered. I need scarcely say that the opinion 
of the Chief .Justice from his long experience in the ecclesiastical business 
of this as well as of the late Supreme Court, is especially valuable on a 
question of this nature. Under these circumstances this Court cannot but 
throw upon those who dispute the right of the widow to administer 
(a right which would be clearly hers under Hindu law) the burden of proving 
the existence of a custom inconsistent with that right.” In appeal the views 
of the learned Judge are afiQrmed by Westropp, C.J., ‘It has here been 
generally assumed that, in the absence of proof of custom to the contrary, 
the law of succession and inheritance amongst the Khojas is the law of 
their origiu, viz., Hindu. This has generally been assumed to be the rule, 
and was so expressly laid down in a dictum, by Saussee, O.J., in the case 
of Gangbai v. Thavar Mulla (3).. ..In this state of the authorities we thint 
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that our brother Sargent was right in placing the burden of proof on 

the [293] mother and the distant male relations of the deceased intestate, NOV. 16. 

as they were setting up customs nob in conformity with Hindu law. 

whereas the widow’s claim was comoletely consonant with Hindoo 

law.” 


In Ashabai v. Eaji Tyeh (1). a case among Kutchi Memons, Sargent, 12 B. 280 = 
C. J., lays down that ” so far as Khojas are concerned the decision of the 12 Ind. Jur. 
Court of appeal in Htrbcii v. Gorbni (2), must be taken as conclusively 463. 
deciding that the onus of proving a custom of inheritance not in conform¬ 
ity with Hindu law lies upon those who set it up. On similar principles, 
the Mayukha, “ a very high authority in Bombay.” was referred to by the 
learned Chief Justice in determining a question regarding stridhan. 


In Hirbai v. Gorbai (2) the Court of Appeal laid down a rule on the 
evidence of a custom among Khojas in the following terms ;— It is, how¬ 
ever. evident from what has been said, that the Khojas are not as firmly 
bound in matter's of succession and inheritance by the Hindu law as 
Muhammadans proper are by the Muhammadan law, or Hindus by the 
Hindu law, and hence it is that it would not be reasonable to require 
such stringent proof of a custom of inheritance amengst them differing 
from ordinary Hindu law, as from a Hindu . . Though the evidence 

at large is not such as in the case of Muhammadans proper or Hindus 
would suffice to establish an ancient and invariable custom, we think we 
must hold that it is sufficient bo establish a custom iu a community, such 
as this, placed midway between Muhammadans and Hindus. We think 
that, under such circumstances, the Court ought to act upon satisfactory 
proof that the custom has existed for a considerable time, and has been 
generally accepted by the great majority of the Khoja community.” In 
Eahimatbai v. Hirbai (3) the tendency of the relaxation of the rule to 
encourage litigants to set up false customs is remarked upon. In the 
appeal, Westropp, C. J.. said:—" We consider that in Hirbai v. Gorbai 
we have gone quite as far as we can properly go in applying a less string¬ 
ent rule with regard to the evidence required to prove a [294] custom in 
the case of Khoja Muhammadans than we should do in the case of Hindus 
or Muhammadans proper. . . As it is now a settled rule that, in the 
absence of proof of a special custom to the contrary, Hindu law must re¬ 
gulate the succession to property amongst Khojas, it is clear that the 
burden of proving such special customs lay upon the defendant Eahimat¬ 
bai who put them forward . It was. however, admitted by the 
defendant’s counsel that she had not adduced in evidence a single instance 
in which this alleged custom had taxen effect. There is then nothing 
before the Court but the opinion of certain members of the Kboja com¬ 
munity upon the two points in question, and we consider that it we were 
to decide in accordance with that opinion, contrary, as it is to Hindoo 
law, we should be assuming legislative powers.” The cases cited show 
that Kutchi Memoos are treated by this Court as following the Hindu 
law of iuheritance except whore special custom is proved : Ashabai v. TJaji 
Tyeb (1), Abdul Cadur Eaji Mahomed v. C. A- Turner{4), Mahomed Sidick 
v. Eaji Ahmed (5). In the last of these the question, whether Kutchi 
Memons by a special usage recognize no difference in the power of 


(11 9 B. 11.5 {IQO, IQG). 
(3) 3 B. 34 (39). 

(5) 10 B. 1. 


12) 12 R.H.C.R. 294 <321, 332). 
(4) 9 B. 158. 
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alieoation between ancestral and self-acquired property, was decided in 
tbe negative by Mr. Justice Scott. 

The decisions which apply Hindu law to matters of property and 
inheritance in tbe absence of snecial custom appear to assume that the 
Hindu law applicable is the ordinary Hindu law, although this is not ex¬ 
pressly stated, no contention having apparently been raised heretofore that 
any other form of Hindu law should be applied. Mr. Starling baa argued, 
however, that there is a probability that tbe Khojas coming originally 
from Sind and Kubch, followed a more ancient form of Hindu law than 
prevails now. Assuming this to be probable, he wishes antecedent proba¬ 
bility to be conceded to the customs set up, viz., the absence of distinction 
between ancestral and self-acquired property and tbe non-existence of any 
right of a son to a partition of family property during the lifetime of tbe 
father. He quotes Manu. C. 8, 416, [295] C. 9, 104, and the texts of 
Devala, Saneha. Liehita and Harita found in 2 Oolebrooke’s Dig. J.96, 199, 
203 and 205. It is no doubt the opinion of jurists that there was a time 
when tbe distinction between ancestral and self-acquired property was not 
found. " Self-acquired property in the earliest state of Indian society did nob 
exist. So where tbe family was of the purely patriarchal type, the whole 
of tbe property was owned by the father, and all acquisitions made by tbe 
members of the family were made for him, and fell into the common 
stock.” (Mayne’s H. L., s. 212). “ It is quite certain that in the earlier 

period of Hindu law, no son could compel his father to come to a partition 
with him. Manu speaks only of a division after tbe death of the father, 
and says expressly that the brothers have no power over the property 
while tbe parents live.” (S. 217). “We learn from l he Sroritis that 
a father might castigate, sell, cast off, give away and disinherit 
any of bis sons at will, and that all acquisitions made by a son had 
to be given up to the father, Tbe hereditary property may be dis¬ 
posed of at will by tbe head of the family.” (Jolly’s Tagore Law Lectures. 
1883 pp. 81 and 82). Mr. Justice West in the following passage states 
bis opinion of the changes which the Hindu law has undergone:—“ The 
father appears in the earliest form of the law to have had unqualified 
administrative power and to have bad complete dominion over the 
family.” The rights of the manes at the same time made an alienation of 
tbe ancestral estate unlawful, and the interest felt in a son as a 
continuabor of the family sacra to be celebrated with indisoensable 
offerings out of the patrimony (See Visbnu, Transl. 189) raised him first 
in religion and then in law to a joint ownership with his father. It 
became recogni^jed far earlier than at Rome that tbfi " patria potestas in 
benignitaie non in atrocitate consislit" as the highly affectionate character 
of the Hindus readily admitted sons to a position of secure equality in 
title, though not till afterwards in administration Then followed the 
right of interdiction to guard against impious waste, and, lastly, the right 
to partition as a logical consequence of co-ownership. The archaic law 
has in part been revived by recent cases. West and Biihler’s Hindu 
Law, pp. 713 and 714 (note), (3rd Edition). Again, as Mr. Mayne points 
out. the advance of [296] civilization and commerce affected the older 
law of Baudhayana and Apastamba and self-acquisitions were recognized. 
(Varishta, XVII, 51 ; Manu, IX 206 to 209). Doubtless, as remarked by 
Mr. Mayne in s. 395, the son’s right bo partition during the life of the 
father was very slowly recognized both before and after tbe establishment 
of English Courts, especially as regards ancestral moveable property. The 
decision of the Court of -Appeal in Jugmohandas Mangaldas v. Sir 
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Mangaldas Nalhubhai (l) deals with the subject, treating as authority as 
to ancestral immoveable property the judgment of the Privy Council in 
Suraj Bansi Koer v. Sheo Praaad (2), where Sir J. Colvile says :—“But 
it seems to be settled now in the Courts of the three presidencies that a son 
can compel bis father to make a partition of ancestral immoveable 
property.” As to ancestral moveables Sargent, G.J., after reviewing the 
authorities and the Hindu texts bearing on the question, comes to the 
conclusion that “ no distinction between moveable and immoveable property 
can be satisfactorily drawn as regards the right of a son in an undivided 
family governed by the Mitakshara law to partition in the lifetime of the 
father.” 

By these interpretations of tho ordinary law by the Court of 
Appeal, I am of course bound, although so eminent a jurist Sir H. 
S. Maine in his “ Early Law and Custom,” p. 122, follows Mr. Nelson, 
the author of a “View of Hindoo Law” (p. 37), and “Indian Usage 
and the Judge-made Law in Madras” (p. 207), in holding that the 
texts do not ” lend any countenance to an opinion that sons could compel 
a partiiion of the family property at any lime against the will of 
the father.” Dr. Jolly admits that these interpretations of the Courts 
may be strangely opposed to tiie strong sense of the deference due to 
elders, which pervades the Indian Law and which was evident in many 
of the relations of tlie witnesses in this case. But his learned examination 
of the Sanskrit original of the Mitakshara texts induces him to conclude 
that Vijnaneswara establishes the light of the son to a partition of the 
ancestral immoveable property at least, at any time. Jelly’s Tagore Law 
Lecture;--, 1833, pp. Ill and 125. Whether or not the ancestors [297] of 
the Knojas in Sind and Kutcb before their conversion to Muhammadanism 
followed the Mitakshara law, the practice of euforcing partition against 
the father’s will, as well as the opposing moral sentiment, belongs 
according to eminent scholars to the far earlier period of the Dbarma- 
sutras or “ Aphorisms on the Sacred Law.” Tho date of none of the 
Dbarmasatras can be fixed by direct historical evidence, but tbeir remote 
antiquity is sufficiently proved by the fact that they beloog distinctly to 
the Vedic period of Sanskrit literature (.Jolly’s Tagore Law Lectures, 1833, 
p. 3G). Dr. Jolly agrees with Dr. Biibler in treating the institutes of Gau¬ 
tama as the oldest of the existing works on the sacred law Ip. 37), older 
than Baudhayana and Apastamba and long anterior to Mauu and Yajoaval- 
kya. The relation of the Sutras to the Vedic schools and the secondary 
Smritis, aud the connection with the customary law are matters discussed 
by both these learned scholars. “In spite of the undue prevalenceof the religi¬ 
ous and scholastic elements which have stunted the growth of Indian law 
from the very outset, there is no reason to doubt tliat the legal rules of 
the Dharmasubraa are based on a large supestructure of customary 
law.” (Jolly’s Tagore Law Lectures. 1883, p. 39). “Minute as the 
Dharmasutras generally are on the majority of the topics connected with 
the moral duties of Aryas, their arrangement of the rules is frequently 
unsystematic, and tbeir treatment of the legal procedure, the civil and 
criminal law, with the exception of one single title, ihe Dayavibhaga, i. c.. 
the law of inheritance and partition, extremely unsatisfactory. With 
respect to the other titles, tho Dharmasutras give nothing more tlian a few 
hints, intended to indicate the general principles, but they never proceed 
systematically, and always show most embarrassing omissions. From 

(1) 10 B, 528 (570, 674). (2) G I. A. 88 (100). 
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the standpoint of the Yedic schools, a more detailed and orderly treatment 
of these matters was, of course, irrelevant, as their chief aim was to noint 
out the road to the acquisition of spiritual merit, and to guard their 
pupils against committing sin. Though some of their members might be 
called upon, and no doubt actually were destined in later Hie to become 
pi’actical lawyers, as Dharmadhikarins, i. <?., legal advisers of kings and 
chiefs, or as judges, and to settle the law between man and man, the few 
[298] general principles which they had learnt during the course of 
instruction would suffice for their wants. For the details were settled 
according to the law of custom, which, as the Dharmasutras themselves 
indicate, was in ancient times even a greater power in India than it is 
in our days.” (Biihler’s Laws of Mann, Introduction LIII.) The rules 
of Gautama on the son’s right to partition are thus stated by Dr. Jolly :— 
“The Dharmasutra of Gautama, while declaring in one place (XXVIII. 2) 
the assent of the father as absolutely necessary to a partition by the 
SODS, refers in another place (XV. 19) to sons who have enforced a 
division of the family estate against their father’s wish. Such sons shall 
be excluded from funeral repasts, which shows that division against a 
father’s wish, though nob precisely illegal, was reputed contra honos mores. 
This appears to have been the true feeling in the Smriti epoch about 
a partition enforced by the sons, and this feeling continued to subsist 
in sphe of the important rights tbat were gradually accorded to the 
sons over ancestral property.” (Jolly’s Tagore Law Lectures, 1883, 
p 99). “From this Sutra it would anpear that sons could enfoi’ce a division 
of the ancestral pioperty against their father’s will, as Yajoayalkya also 
allows (see Colebrooke, Mitakshara I. C, S-ll). and that this practice, 
though legal, was held to be contra bonos mores.” Biihler s Gautama, 
p. 255. Tbe text of Gautama (XV. 19) excluding from the funeral feasts is 
thus translated by Dv. Biihler. “ Nor (sons) who have enforced a division 
of the family estate against the wish of their father. Sir H. S. Maine 
differs from Dr. Jollv and Dr. Biihler in their view of the meaning. He 
writes, “ There are a few texts which have been thought to imply that 
the son of an aged father could compel his retirement. Gautama (XV. 
19), while condemning such a practice, perhaps admits its existence. But, 
whatever be the meaning of these texts, I cannot allow that they lend any 
countenance to an opinion that, sons could compel a partition of the family 
property at any time against the will of their father. I regard them as 
exclusively applying to the case of a father wlio has reached an age at 
which it has become a religious duty for him to abandon secular life. 
The fulness of the ancient Hindu Patria Potestas may be safely inferred 
from tbe veneration which even a living father must [299] have inspired 
under a system of ancestor-worship” (Earlv Law and Custom, p. 122). 
Bub, as the same learned writer admits, there were causes operating from 

an early time which tended to dissolve the family. 

The causes whereby partition grew into a practice are manifold. 
The advocacy of partition as a means of acquiring spiritual merit is as 
old as Gautama. (See Mayne’s Hindu Law, s. 216). Bub the motive 
which induces a man who earns more wealth than his brethren to get rid 
of their claims on his industry has also operated in all advancing societies 
.md, as Mr. Mayne supposes, earlier than the desire of spiritual merit. 
Id pointing out the close resemblance of the House Community of the 
South Slavonians to the Joint Family of the Hindoo in a most suggestive 
chapter of his “Early Law and Custom,” Sir H. S. Maine remarks at 
p. 252 on tbe causes and effects of the recognition of separate property— 
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“ The pecKZmm seems to be always an actively dissolving force. It had 
this effect to some extent with the Eomans, bub with the Hindoos it is 
the great cause of the dissolution of the joint families.” " The adven¬ 
turous and energetic member of the brotherhood is always rebelling against 
its natural communism. He goes abroad and makes his fortune, and 
strenuously resists the demand of his relatives to bring it into the com¬ 
mon account. Or perhaps he thinks that bis share of the common stock 
would be more profitably employed by him as capital in a mercantile 
venture” (p. 264). “Where, as in Turkey, the local usage is left to its 
unchecked operation, one of the systems of succession commonly followed 
has a great deal of interest for us. Each son of the family as he grows 
up and marries leaves his father’s house-hold, taking with him the share 
of its possessions which under developed law would have devolved upon 
him at his father's death and he goes elsewhere, often into a far country, 
to seek a now fortune" (pp. 259 260?) These informal divisions are 
mentioned by Mr. Nelson as common now*a-days: “ It is an undoubted 
fact that year by year thousands of so-called Hindu families resident in 
the Madras Province are in effect permanently broken up by one or more 
members going to a distant place or to distant places, ho or each of them 
hoping to make a fortune for himself solely.” (View of Hindoo Law, 
p. 37). 

[300] These general observations help to explain much of the recorded 
evidence. Sometimes too when the property is small, the son seems to 
go out with a nominal share, or such an amount as the other members 
were willing to part with (Cf. Mayne’s Hindu Law, s. 217), to which the 
wife’s ornaments or peculutm is often added. Witness 23 states that a 
Khoja often takes a portion of the family property and sets up for himself. 
It has not been necessary to investigate the facts, but there are indications 
that the son so departing and starting a separate trade does not as a rule 
account to his brethren left behind, whereas he sometimes gets a share of 
the family property on the father's death. Another cause of partition 
very evident among Khoja families is the second marriage of the father, 
an event treated as of great importance in the Thesawalame and in the 
Buddhist versions of the Manava Sbaster followed in Burma. The sons, 
grown up and assisting the father in the business, cannot brook the inter¬ 
ference and influence of the step-mother; their share in the property is 
diminished as new children are born, while the father and the stepmother 
perhaps afraid that the new family may be left orphans, are naturally 
anxious to provide for them out of the estate, a share which the elder sons 
are inclined to thick more than is due. The cjuarrels among the women 
seem also to be a very common cause of separatior; and probably these 
homely causes, as well^s the fear of the father wasting the property, have 
operated from one generation unto another. It may also be the fact that 
the Muhammadan religion and habits as well as the spirit of commercial 
enterprise and the frequent emigiaticns among the Khojas have been more 
efl'ectual and for a longer time m sapping the sentiments which uphold the 
joint family and the paternal headship than among the Hindoos. 

The above investigation, tracing what has now become the rule of 
Mitakshara law to a practice close upon the Vedic period, seems to me to 
invalidate Mr, Starling's learned argument that there are antecedent reasons 
for presuming that the Khojas excluded it in favour of the opposing rule of 
conduct. The respect for parental authority may have kept down the number 
of enforced partitions and a corresponding feeling on the father’s [301] 
part may have caused great reluctance and delay in giving the son a she re ; 
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Mr. Justice West (West and Buhler’s Hindu Law, pp,659.660, 3rd Ed.) 
mentioDshowever among the mt.ny exceptions to the Mitakshara law which 
arise from the caste law of the parties that “amongst 82 of the 101 castes, 
from whom information was obtamted by Mr. Steele at Poona, it was found 
that partition could not be enforced by a son against his father unless 
the father had acted improperly as manager. It would seem therefore that 
in the usage of a large minority, at least of the people of the Dekhao, 
the rule of Baudhayana is still received as law. ‘While the father lives the 
division of the estate takes place (only) with his permission.’ In Gujarath 
the castes, almost without exception or qualificaticn, answered Mr, 
Borradaile’s inquiries by denying the right to partition of a son against the 
wish of his father . . . Uniformity of the law is so desirable that the 

Courts will naturally desire to abide by the Mitakshara and the Mayukha, 
whose doctrine has been adopted by the Judicial Committee ISuraj 
Bunsee Koer's Case (1), bub it is only fair to point out that custom does 
not appear to have more than partially accepted these authorities on 
the point now in question. On the one side are the Sastris whose opinions 
are entitled to respect; but on the other are the answers given by the 
representatives of the castes themselves. With reference to these 
remarks Mr. Jardine has suggested that however carefully Mr. Borradaile 
may have done his work, the persons consulted were probably the elderly 
and rich members of the castes, who were likely to be biassed by their 
position, and to be reluctant to go against the general feeling, especially as 
their doing so would suggest to their sons tbac they might make claims. 
Judging from the way witnesses make statements about custom, it may, 1 
think, reasonably be supposed that the beads of castes sometimes gave 
[302] mere opinion without reference to facts as in the matter of adoption 
among Jains, Bhagvandas v. Rajvial (2) or from their not having heard 
of one of the rare instances as in Juginohandas Mangaldas v. Sir Mangal¬ 
das Nathubhoy (3) or from their wish to establish a conformity with 
religion as in Mahomed Sidick v. Haji Ahmed (4). 

The authorities quoted in an 0 arli(»r part of this judgment establish 
clearly that the burden of proving a special custom lies on the party 
alleging it, although in JTirbai v, Gorbai (5) less stringent proof was 
required than in ordinary cases, Sargent, J., considering it sufficient if, in 
the language of the Jurist Thibaub, " a majority, at least, of the commu¬ 
nity look upon the rule as binding, and it be established by a series of well 
known, concordant, and, on the whole, continuous instances.” It is, I 
think, open to argument whether in the present case where the special 
custom is alleged to be the Hindu law at another and older stage this rule 
of proof is applicable. The defendant seeks a modification of the ordinary 
Hindu law of Gujarat and the Island of Bombay, viz., Manu, the Mayukha * 
and the Mitakshara. Lallubhai Bapoobai v. Mankuvarbai (6), Shakaram 
Sadashiv Adhikari v. Sitabai (7) : Murarji Gokuldas v. Parvatibai (8) 
and if the parties were not Khojas but Jains or other Hindus, be would 
have under the ruling of the Privy Council in Ramalakshmi Animal v. 


(1) 6 T. A. 88 (100). (2) 10 B.H.C.R. 241 (263). 

«4) 10 B. 1 (14). (5) 12 B.H.C.R. 294 (317). 

(6) 2 B. 389 (418, 419, 420). (7) 3 B. 353. 
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V. Sivanantha Perumal (1) to prove by clear and unambiguous evidence 
tbab the special usage is ancient and invariable. See also Shidojirav v. 
Naikojirav (2) and Bhagvandas Tejmal v. Bajmali^). 

In the present case there is a large quantity of evidence of the usual 
varieties, opinions, acts, acquiescences and interferences. In dealing 
with it I will adhere to the less stringent rule of proof applied in Hirbai v. 
Gorbai (4). Many witnesses have been examined and many documents filed; 
and I will now approach the discussion of this evidence. In weighing the 
testimony [303] of witnesses the Court has to proceed with caution be¬ 
cause the Khoja community in both its Sbia and Suni sections some 
years ago applied itself to consider what its law about inheritance, partition, 
marriage and other matters ought to be, and a commission whereof the 
late Sir M. Melvill, when a Judge of this Court, was President and Ali 
Aga Shah,Mr. Spencer, a Judge of the Small Cause Court, Mr. K. M. Sayani, 
Mr. Dharmsi Punjabhai, Mr. Jairajbhoy Peerbhoy, and the defendant were 
members, considered a project of law which was to be submitted to 
the Government of India with a view to legislation. This proceeding has 
evoked a number of expressions of opinion and has been in some ways 
tantamount to a rehearsal of the Questions of Khoja custom which I have 
to decide. The statements of such people as witness 15 (see also Ex. A. 38) 
show how little unanimity of opinion exists on many questions. These 
facts add I think to the relative weight to be given to wills, deeds, and 
other formal acts of Khojas, falling within an earlier period, and for 
this reason and because the examination of this part of tbe evidence will 
furnish some test of the oral testimony as in the examination of witness 15 
about Kasim Natha’s disposition of property. I will take it first in ap¬ 
praising the evidence to the alleged customs. The absence of documents 
disclosing uncontrolled dealings with property on tbe part of heads of 
families has been commented upon for the plaintiff; and this argument is 
met for defendant with the observation that disherison is a very uncom¬ 
mon circumstance in any community and such documents are therefore 
uncommon. (His Lordship then discussed the evidence of usage given 
by the defendant, and continued). 

I have now discussed all the various evidence whereby defendant 
seeks to prove the existence of usages modifying the ordinary Hindu law. 
I do not chink that it proves that the father may dispose of ancestral pro¬ 
perty with the same freedom and indifference to the rights of undivided 
sons as in the case of self-acquired property. No will nor conveyance 
has been produced which purports so to do ; whereas several wills recite 
that the property bequeathed is self-acquired, and the ordinary language of 
the Khojas is proved to contain words and phrases indicating [304] the 
distinctions so well known to tbe Hindu law. Where unequal distribu¬ 
tions are proved to have been made, in some cases there was no ancestral 
property, or none was proved to exist: in others where there was ancestral 
property, the excluded son is proved to have acquiesced, or joined, in the 
special mode of distribution, after consultation : in others this concurrence 
may easily be inferred,’ Sons often wish to do che right thing, and do not 
trouble themselves about their strict rights at law, which they are willing 
to waive when themother’s comfort or the maintenance of younger brothers 
concerned, and especially if tbe father expresses his wishes. The 
Court cannot infer that no right exists when under special circumstances 
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it is not exercised, or a special contract is made. The case of witness 
69, the son of witness o, is that of a son who has become so wealthy that 
he does not care to enforce partition. No perfect instances of deliberate 
claim to partition finally refused has been proved. A great number of cases 
of alleged turning out of sons have been brought forward, in order to induce 
the Court to draw the inference that if the son had had any right to claim 
partition he would have made a claim on being turned out. In many of 
these cases there was no ancestral property proved, and therefore they 
are not in point. In many others the expression “ turning out” was a 
misuse of language : where, as in the cases of nine sons what happened 
was their setting up in business, and in those of three or four more the 
change to a separate abode or a relation’s house added to their comfort. 
Several ol the “ turned out ” sons are on the best of terms with their 
fathers, and it does not appear that they usually are disinherited ; rather, 
that they get a share on the father’s death. Some of them were disobe* 
dient’sons, in whose favour those elderly or respectable gentlemen who 
compose the Jamat were not at all likely to iutex'fere on social or moral 
grouD ds. If maintenance was claimed, the action of the Jamat in refus¬ 
ing aid to such obildren might perhaps be justified by the considerations 
mentioned by Mr. Justice Pinhey in Ramchandra S. Va'jh v. Sakharam 
G. Wagh (1) (See too West and Biihler’s Hindu Liw, p. 583 (3rd ed). 

I am, for these reasons, of opinion that the so-called turnings out 
do not afford ground for [3053 inferring that the sons knew they could 
not claim uartition from the father of the ancestral property. Tue evidence 
does not appear to me to satisfy Thibaut’s rule about proof of custom. It 
does not seem that a majority looks on the alleged special customs as 
binding, or that the instances have been well known, concordant, and 
continuous. 

The evidence given on behalf of plaintiff has now to be examined. It 
appears to me to negative the oxisbence of the special customs set up, 
Plaiotiff has nob given much evidence as to the customs at Bombay. 
Witness 67 deposes to a partition enforced by a son against the will of the 
father, the property being self-acquired. Witness 59 tells of a partition 
in the family of one Rajan, but as his account differs from th‘-b of 
Sundarji, witness 65,1 hold the nroof to fail. Witness 55 deposes to 
several partitions among Bombay Khojas at places in the Persian Gulf. 

I attach no weight to them, as he is contradicted by plaintiff’s witness 78, 
and as it is likely enough that what may have occurred were only dissolu¬ 
tions of partnerships. Exhibit 88 is a formal registered document of 1879, 
in Marathi, whereby Abdula, the son of the witness 53, a Khoja of Malad, 
in the neighbouring island of Salsette, in consideration of property given 
to him, bis wife, and hisscu, by witness 53, relinquishes all right bo the 
remaining joint ancestral and self-acquired property and future acquisi¬ 
tions. Witness 53 has not heard of ancestral property being alienated 
away from the son in a Khoja family : but he professes ignorance of the 
legal question involved, and says he yielded a share bo Abdula, a bad 
fellow, through fear of his otherwise doing him serious injury. Now, 
though he may have been glad to get rid of him. it is doubtful whether be 
would have given him a share, unless he thought pi>rbitioD were com¬ 
pellable ; the fact at least remains that the son ioduced the reluctant father 
to give him a share. Witness 71, Gangji. whose family comes from 
Sinugara, near Anjar. in Cutcb, deposes to one of the sons of his relation. 
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Hasam Ghakpai, obtaining partition of property in Bombay; but this 
property bad been earned in a trade in wood, which the sons, as well as 
the father, carried on. There is no reason to suppose it [306] was 
ancestral; but witness 63 confirms this witness as to Hasam having 
inherited houses and other property in Gutch. It may have been joint 
property. Most of the instances of partitions enforced by sons, on which 
plaintiff relies, are alleged to have occurred in the kingdom of Catch, and 
in the different principalities of the Kathiawad peninsula. Many of the 
Khoja families in Bombay have migrated from those regions : many still 
keep up a connection with them. Defendant's family was settled a few 
generations back at Bbavnagar. Some of the partitions in evidence took 
place among the peasants, or petty craftsman in quiet rural districts : in 
others, more or less family connection with Bombay had begun ; 
hut, as a rule, these families are in different circumstances to those of 
the Bombay Kbojas, whose mercantile enterprise opens up great 
businesses with places far across the seas, like Zanzibar or Hongkong 
or Bandar Abbas, where branches of these wealthy firms are started 
and new trading colonies begin. The change of circumstances 
producing different needs, and the contract with other communities 
and customs doubtless produce variations in dealings with family 
property, independent of the special contracts where convenience 
often varies the general rule. The evidence also relates to the acts 
of several generations. But it discloses, speaking generally, the existence 
of old institutions ; even to this day the khojas dwelling under the 
Darbars of Outoh and Kathiawad have suffered less interference of Courts 
and law than the Kbojas in Bombay. The feudal landowner, the headmen 
of the village and the authorities of the Khoja community, all appear as 
infiuencing and determining the settlement of disputes about partition. 
Thus the Court has better material than the hypothesis of a form of 
Hindu law more archaic than the Mitakshara for determining what 
constraining notions about the power of disposal of property the Khojas 
of Bombay brought from tbeir ancient homes. The defendant wished for 
a commission to examine witnesses in those principalities, but did not 
press the application. A number have been called, some for defendant, 
many for plaintiff, and examined in Court, where the long and rather tedious 
cross-examinations enabled me in several instances to estimate to a certain 
extent their demeanour and [307] animus. 1 will first take tbe cases 
occurring in Cubch. [His Lordship examined the evidence of custom in 
Gutch and Kathiawad and proceeded.] 

Having set forth the evidence produced by plaintiff, I must state my 
conclusion, which is that tbe opinions given and instances proved 
combine to show that tbe customs of the Khojas as to partition of ances¬ 
tral property are substantially identical with the ordinary Hindu law, as 
might have been expected seeing that in other matters this identity has 
already been affirmed by decisions of learned judges passed after inquiry 
into the facts. Nearly everything trustworthy in the evidence admits of 
explanation by ordinary Hindu law. By the partition of so-called “ self- 
acquired ” property in the families of small traders and cultivators was 
probably meant that of accretions by the joint family of the patrimony, 
to which Umrithnath Chowdry v. Goxorinath Chowdry{\) applies. See* 
too, West and Biiblers Hindu Law. p. 723, 3rd Ed.. The use by a 
oo-parcener of part of the joint funds for his own profit, the gift within 
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1887 moderate limits of a sum sufficient to start a son in business, the segre- 
N(^ 16 . gation of a share advanced for a like purpose, the provision at partition of 
nRTrnjAT 0^ a share for the father and mother are matters familiar to 

UKiCriNAL students of the Hindu law. We shall have to inquire latev how far the 
Or™, conduct of Huhibhoy in proposing to settle this property on his sons, 
12 B 260— cootsDting himself with a maintenance, and in afterwards awarding shares 
12 Ind Jar taking releases from them, and thereafter describing 

them as separate and devoid of interest in his estate is explainable in the 
same way. 

The conclusion at which I have arrived after much consideration 
of the evidence and arguments is adverse to defendant’s contention about 
custom in the present case. But 1 have the satisfaction of knowing that 
it follows a long current of judicial decisions, and that it coincides with 
the views defendant solemnly expressed in the affidavits of 1870. 
The ordinary rule of Hindu law which he, a member of a leading 
family, then wished to be treated as the custom of the Khojas in 
Bombay, is now proved to be the rule followed also by those who have 
[308] remained in Kutch and Kathiawad. The well-known distinction 
of Hindu law between ancestral and self-acquired property in respect to 
power of alienation is affirmed by a great number of the witnesses as 
accepted by the Khojas, while those who testify that no such distinction 
exists fail to prove instances indicating an unlimited power of disposal, 
lu many of the partitions proved to have occurred in Kutch and Kathia¬ 
wad the father did not assent to the claim of the son until after some 
pressure had been applied. In others, the witnesses, who are candid 
enough, state that there was willingness on the part of the father to 
assent to the son’s claim. But, as a rule, these witnesses say clearly that 
the son has a right to make the claim, and so say some of the Bombay 
witnesses. I am therefore of opinion on this evidence that the consent 
of the father, whether given reluctantly or willingly, is given under the 
impression that be consents not merely to exercise an option or to do what 
be merely ought to do, or what it may be convenient or courteous to do, 
bub to what the son may enforce him to do. “ Thus by frequent iteration 
and multiplication of the act a custom is constituted, and, being used for 
a time, obtains the force of law.” (Case of Tanistry, Sir J. Davys’s Eep. 
at p. 32, quoted in Mr. Justice West’s Note to Mathura Naikin v. JEJsu 
Naikin) (1). The result of the foregoing consideration of the ease is that 
1 find on the questions of law and custom in favour of the plaintiff, the 
special customs contrary to the Mibakshara law nob being proved, but 
customs conformable to that law being shown to be followed by the 
Khojas. 

The Court has now to burn to the more difficult question whether 
the wealth which Huhibhoy loft by will to defendant bad been acquired 
by means of a nucleus of property inherited by Hubib from his father 
Ibrahim. The evidence extends over four generations. I will take it as 
nearly as possible in order of time. [His Lordship stated the evidence 
and proceeded.] 

Before discussing seriatim the value of this evidence on the points, 
whether Huhibhoy received property from his father Ibrahim, which 
became ancestral in his hands, and whether this [309] property was the 
nucleus of the fortune Huhibhoy bequeathed to defendant, it will be 
convenient to refer to the rules about burden of proof and the cases 
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establishing them. For reasons already given, I start with the oonolusion 
that in the matters under discussion the Khojas are in substantially the 
same oiroumstanoes as the Hindus. There being no evidence nor 
suggestion that Hubibhoy ever made partition with Ibrahim, it must be 
presumed that up till Ibrahim’s death they two lived in joint family, 
Nilkrisio Deb Barmona v. Sir Chandra Thakuriiy, Taruch Ghander Poddar 
V. Jode$kur{2), and that the whole of their property was joint, oven though 
purchased in the name of one member {Gopehrist Gosain v. Gungapersad 
Gosain (3)) or acquired jointly in trade, Rampersad Tewarry v. Sheochurn 
Z>oss(4), and when not bequeathed by will (and there is no suggestion 
that Ibrahim made a will) became ancestral in the hands of Hubibhoy. 
Jagrnohandas Mangaldas v. Sir Mangaldas Nathoobhoy (5) ; Mahomed 
Sidick V. Haji AhmedaiQ ): Chatturbhuj Meghji v. Dharmsi NaranjW). 
See also West and Biihler’s Hindu Law, pn. 709, 710, 716 717 
Ed. 3rd and Mayne’s Hindu law, ss. 218 and 249. In the present 
case, the defendant denies that the property to which the suit relates 
is ancestral, and that the plaintiff has any estate or interest therein. 
His case as unfolded in evidence and arguments, is that Hubibboy received 
no property from Ibrahim, which became the nucleus of Hubibhoy's 
wealth. I have not been able to find any authority dealing with the 
question of onus at the exact point we have reached ; but having come to a 
conclusion on the issues about special custom, and having now to deal 
with evidence recorded, I do not think this question of much importance 
Following Mr. Mayne’s reasoning in s. 263, I think there was' onus on 
plaintiff to offer evidence ; but that the amount of evidence to shift upon 
defendant the burden of displacing it depends upon the particular circum¬ 
stances, and that the duty of the Court is the ordinary dutv of coming to 
conclusions on the evidence. The discharge of that duty* in the [340] 
present case is more than usually difficult, as Ibrahim died in 1816 and 
and Hubibhoy died in 1865. There are few witnesses remaining who can 
speak to the transactions of 1850 and 1844, and hardly any to those of 
1820 and the time before then. The account books are few and defective 
For these reasons I will give my reasons with some fullness for the 
conclusions to which the evidence has led me. [His Lordship discussed 
the avidence and continued.] 


For the above reasons I find in favour of plaintiff as to the nucless 
ofthe fortune bequeathed by Hubib to defendant having been inherited 
from Ibrahim. My findings on the issues are as follows On issues 1 
and 8.—The property in the hands of Hubib Ibrahim and devised by his 
will was ancestral property and the profits thereof. On issues 2 and 3.— 
The plaintiff at birth became a co-parcener in the said property, with "an 
interest therein, similar to that of a son in a family governed by the 
ordinary Hindu law and retain such an interest until partition' On 

property is not the sole and absolute property 
ofthe first defendant. On issue 9.—There is a distinction between 
ancestral and self-acquired property by the law and custom of Khojas in 
respect of the power of the owner thereof to devise or make a sift 
^ the same, such distinction being similar to that obtaining at ordinL'v 

Ibrahim’s will, dated the 29th 
December, 1864, did revoke all prior testamentary writings made by him 

On_i9sue 6.-Such revocation was not procured or induced by 


(X) 12 M.I.A. 523 (540). 
(4) 10 M.I.A. 490. 

(7) 9 B. 438. 
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promise or representation of defendant 1 to the said Hubibboy Ibrahim 
as alleged in para. 7 of the plaint. On issue 10.—I pass no finding, but 
refer it to the Commissioner for baking accounts. On issue 7.—The 
relief due to plaintiff is a decree for account and partition of his share 
after a reference to the Commissioner. It is' not disputed that defendant’s 
family consists of himself, the plaintiff, and the second defendant. 
Plaintiff is thus entitled to one-third share, and the two defendants each 
one-third share. I direct that the decree containing the following 
words:—That it should be referred to the Commissioner to take an 
account of the ancestral property, both moveable and immoveable, 
which has come into the possession of the first defendant, and of the 
[311] accumulations and accretions thereof, and to ascertain and report 
the amount of the said ancestral property with the said accumulations 
and accretions, which is now in the hands of tbe said first defendant, 
and to ascertain the amount of the plaintiff’s one-third share therein, and 
also to ascertain the amount of the second defendant’s one-third share 
therein. I order the first defendant bo pay all tbe costs of the suit up 
till date; order as to subsequent costs reserved. 

Attorneys for the plaintiff :—Messrs Ardesir, Hormasji, and 

Dinsha. 

Attorneys for the defendants :—Messrs. Jed&^son, Bhaishankar, and 
Dinsha ; and Messrs. Tkakierdas, Dharamsi, and Cama. 
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ORIGINAL CIVIL. 
Before Mr. Justice Scott. 


In re The Machine Exchange Company. Limited, 

IN LIQUIDATION. 

RusTOMJi Framji Wadia’s Case. 

Shapub.ti Bybamji Katrdck’s Case. [19th December. 1887.] 


Company-Memorandum of Association-Effect of signing Memorandum-Withdra^l 
0 / signature before registration of viemorandwn—Indian Compantes Act Mof 1882, 

s. 45. 

A DGraon who signs a memoraDdum of associatioo for a number of shares 
het 5 omoH absolutely bound to take those shares. The statutory liability, the orea- 
tJon ftf the aereement commences with tbe signature of the memorandum and 

is not held in suspense until the memorandum is registered. There is no locus 

nr/'nifcnHicc up to tbe date of registration, and no person who has signed the 
memorandum, can, acting independently of the others, cancel bis signature. 


In the winding up of the above company which had been registered on 
the 18th January, 1887, the Official Liquidator (Mr. T. Lidbetter) now 
brought in the list of contributories for settlement. 

Rusbomii Framji Wadia was entered on the list as the holder of forty 
shares and Shapurji Byramji Kabruck as the folder of thirty shares. 
Both the said contributories had subscribed the [312] registered memo¬ 
randum of association for tbe number of shares mentioned m the list. 

Rustomii Framji Wadia, however, disputed his liability save as to five 
shares, on the ground, that on tbe 17bh January, 1887. tbe the 

company was registered, he wrote to the agent of the company Mr. Drewebt. 
withdrawing his subcription as to thirty-fi\e of the forty shares 
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for whiob he had subscribed his name. The following is a copy of the 
letter alleged to have been written:— 

“ 19, Ghurch Gate Street, 

To Bombay, llth January 1887. 

T. Dbewett, Beq., 

Agent, Machine Exchange Company, Limited, Bombay. 

Dear Sib,—R eferring to the forty shares subscribed by me on the un¬ 
derstanding that the amount of hve shares will be paid by me and that of 
thirty-five shares will be paid by yourself on your own acoounb, I have taken 
legal advice thereon, and 1 am advised that I shall be held responsible for 
thirty five shares also in case you decline to pay the amount thereof. I 
therefore beg to return the guaranteed letter regarding those thirty-five 
shares to you, and request that you will enlist my name as subscriber for 
five shares only and no more. I take this opportunity to write this at once, 
inasmuch as the company is not yet registered. If notwithstanding this 
timely intimation you choose to keep my name as a share-holder for forty 
shares, you will do so at your own risk and peril.” 

To that letter he alleged be received the following reply:— 

" 27, Apollo Strut, Fort, 
Bombay, llth January, 1887. 

Rustomji Framji Wadia, Esq., 

19, Church Gate S treeet. 

De^B Sir,—I am directed by Mr. Drewett, the agent of the Machine 
Exchange Company, Limited, to acknowledge the receipt of your letter 
of the 17th instant, and in reply I am directed by him to inform you that, 
as desired by you, your pame will be entered into the Register book 
of shareholders as bolder of five [313] shares only and the rest are 
cancelled. I am also directed by him to inform you that he was glad 
that before the company was registered you sent him a timely notice to 
enable him to enter your name for five shares only, otherwise he would 
have been obliged to pay to the company the amount for thirty five 
shares. 

“ Yours truly, 

(Signed) Ramchandra Sundabji, 

Accountant.” 

The agent of the company (Mr. Drewett) denied that he bad ever 
received the above letter of the 17tb January, 1887, from Rustomji 
Framji Wadia or bad authorized the alleged reply to be written. 

Tbe second of the abovementioned contributories (Shapurji Byramji 
Katruok) admitted that be had first subscribed for thirty shares, bub 
alleged that on the day before tbe company was registered {viz., on the 
17th January, 1887) he had withdrawn his name in respect of twenty of 
the said shares and allowed it to remain for ten shares only. The 
following was his letter bo the agent of the company :— 

“ llth January 1B87. 

T. Drewett, Esq., 

Machine Exchange Company. 

Dear Sir, —Unavoidable circumstances compel me to withdraw the 
number of shares (30) that I have put down on Saturday last in the 
proposed Machine Exchange Company, Limited. 

I have no objection to your keeping ten shares in my name for the 
present. 

Yours faithfully, 

(Signed) Shapurji Byramji Katrak.” 
693 


1887 

DEO. 19. 

Original 

Civil. 

12 B. 811. 



12 Bom. 314 


INDIAN DECISIONS, NEW SERIES 


(7ol. 


1887 

Deo. 19. 

Original 

Civil. 

12 B. 811. 


company swore that he did rot receive that letter 
until the 18th January two hours after the company had been registered. 

Farran, for the OfQoial Liquidator.—As to Eustomji Framii Wadia’a 
case, we deny that there was any letter of withdrawal written or received. 
As to bbapurji s case we say there was no withdrawal before registration. 
Alter the memorandum of association is signed there can be no with¬ 
drawal; Indian Companies [314] Act (VT of 1882), s. 45; Buckley on 
Compames (Ed. 4ch), p. 41; Drummond's Case (1). The contract was 
cornplete either with the proposed company or with all the other signa- 
^les of the memorandum of association; The Guzerat Spinning and 
Weaving Company v. Girdharlal Dalpatram (2); Duke’s CaseiS). 

Lang, for Shapurji Byramj Katruk.—My client is liable only for ten 
shares. The signature does not bind until the memorandum of associa- 
^on is registered. There is no company until registration; Duke's 
Case (3). If there is any contract it is a contract with the other 
signatories who may possibly be entitled to bring a suit against us. But 
we contend that before registration the memorandum of association is a 
mere agreement from which he can withdraw without the consent of the 
other subscribers. The Guzerat Spinning and Weaving Company v. 
Girdharlal Dalpatram (2). 


JUDGMENT. 

19th December 1887. Scott, J.— These claims are brought by the 
liquidator of the Machine Exchange Company to place Shapurji Byramji 
Katruk and Eustomji Framji Wadia on the list of the contributories of 
that company, and as regards the shares for which they subscribed the 
memorandum of association. The company was registered on 18th 
January, 1887, and wound up this year. 

This ease involves two questions: one of law and one offset. I 
propose to deal with the point of law first. The signatories of the 
memorandum of association are held liable under the Indian Companies’ 
Act (s. 45) which is as follows:—“ They shall be deemed to have agreed 
to become members of the company whose memorandum they have 
subscribed, and,” the Act goes on to say, “ shall be entered as members 
on the register of members when the company has been registered.” This 
section is taken verbatim from the English Act, and a long series of English 
decisions has decided that when a person signs a memorandum of 
association for any number of shares, be becomes absolutely bound to 
take those shares. All these cases, which are collected \u Drummond's 
Case (1) show conclusively that [315] it is the act of signing the 
memorandum which establishes the liability for the shares subscribed for. 
Buckley, p. 42, says. “The subscriber is liable by virtue of the contract, 
which, under this section, arises immediately upon bis signature.” 

But it was argued that the liability was inchoate as long as the 
company was not registered. Let us examine whether that reading is in 
accordance with the letter and spirit of the section. It must be remem¬ 
bered that these company Acts were framed with a view to protect the 
public against the dangers of the limited liability system. The spirit of 
this particular provision is expounded by Lord Eomilly in Drummond’s 
Case (1). "The persons signing the memorandum are required by the 


(1) L.R. 4 Ch. App 772. (776) note. (2) 5 B. 425. (3) L.R. 1 Ch. Div. 620. 
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Legislature to do so as an earnest that there are certain persons 
personally liable to pay money to the company.” They are, in short, 
guarantors of the bona fides of the company. As GiSard, L.J., says :— 
" A man who signs the memorandum of association agrees to become a 
shareholder, and as long as there are shares that can be allotted to him 
he must fulfil that obligation.” Mr. Lang argued there was a locus 
penitentice up to registration. He cited in support of his argument the 
dictum of Sir George Jessel in Duke's Case (1). But that dictum, road 
with its context, tells against the contention, not for it. “ Before registra¬ 
tion,” says the learned Judge, "the contract contained in the memorandum 
may be varied, or rescinded or modified.” But he goes on to explain the 
kind of variation that is permissible. " The Act, ” he says, does make 
the memorandum irrevocable as regards the amount of capital subscribed 
for, but it does not say that if the memorandum contains any other 
particulars they may not be varied.” There must, of course, be soma 
ascertained person or body of persons with whom a contract is made 
before it can be binding and complete. The only body of persons in 
existence who could be parties to this contract before registration are the 
seven or more subscribers, and the effect of the section is that no one 
person acting independently of the others can cancel his signature. Whether 
all by agreement could do so is a question it is nob necessary to consider, 
as such a step would destroy the proposed company altogether, and the 
question of the protection [316] of the public, which is the object of the 
Act, would not arise. The literal meaning of the section is clear. The 
words " shall be deemed to have agreed to become members.” read with 
the succeeding words, "on registration shall be entered on the register of 
members,” bear only, to my mind, one construction. The statutory 
liability, the creation of an agreement, commences with signature of the 
memorandum, and is not held in suspense until registration. The context 
of the Act shows clearly that the subscribers of the memorandum are a 
body with a status before the registration. Sections 6—8 and 41 all show 
this. By s. 6, which lays down the mode of forming a company, any 
seven persons may form a company by (a) subscribing their names to a 
memorandum of association, and (6) by otherwise complying with the 
requisitions of the Act. The subscription is the first step. By s. 8 it is 
laid down that each subscriber of the memorandum of association shall, 
write opposite to his name the number of shares he takes. By s. 11 
it is provided that, when the memorandum of association is registered, 
it shall bind, not only the subscribers who are specially dealt with 
by 8. 45, bub also the company and its members, as if each member had 
subscribed his name thereto. This implies an antecedent liability, so far 
as concerns the subscribers. Section 41 deals with registration of the 
memorandum of association ; and declares its subscribers, together with 
the other members of the company, to be, after registration, a body corpo¬ 
rate. Finally, s. 45 creates two distinct obligations ; one which has force 
from the moment of subscription, the other which comes into force on 
registration. Tne subscribers of the memorandum, it says, shall be 
deemed to have agreed to become members of the company whose memo¬ 
randum they have subscribed, that is the first obligation imposed upon 
them by the Act. They have agreed to become members. The use of 
the word agreed ” shows that the Legislature implied a promise which 
means in la w a proposal and an acceptance and the creation of a vviculum 

(1) L.R. 1 Ch. Div. 620 (623). 
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P’-otection of creditors and shara- 
D^ig. holdeis, and the promisor cannot repudiate the liability it creates An 

Original intended, and it must be presumed, as I said before, 

PivTT ^^f j^®sislature, with the [317] intention of protecting the public, 

OmL. bound the aubseribors one to another, and closed the door of withdrawal 
upon them after subscription. 

Now if this is a fair statement of the law, it seems to me impossible 
to argue that the section leaves locus pcenitentio} to the subscribers up to 
the time of ^gistration. But I need not go so far for the purposes of 
this case. Even if there were a locus pcenitentice, and if the case the 

would be no better off. They asked 
that their names should be removed, but they did not remove them. They 
notified their wish to Drewett, who could have no implied authority from 
the proposed company, and certainly had no actual authority from the 
other signatories to remove the names or reduce the amounts. The 
defendants treated him as agent for their withdrawal; be failed to carry 
out their orders ; the names and amounts remained and were registered, 
and from that time forth the liability of the defendants is beyond a doubt! 
They had merely a right to sue Drewett for negligence, and their only way 
of getting rid of their liability was to take the shares and then make a 
valid transfer. “ Upon the authorities, it is clear,” says Mr. Justice Kay 
J/» re Argyle Coal &nd Cannel Company Limited, Ex parte Watsonil)) 
that a person who had signed the memorandum could not get rid of his 
liability as a shareholder except by means of a legal transfer of his parti¬ 
cular shares.” I may add that as regards Shapurji’s liability the case is 
still stronger against him. He was a director, and as a director he was 
bound to put himself on the list for the number of shares for which he 
liad subscribed. (Hall's Case '21). 

In my view of the case it is hardly necessary to deal with the question 
of fact, but as Judge of First instance it may be useful to do so. As to 
Shapurji Byramji Katruck's case. No doubt ha signed the memorandum 
of association for thirty shares. But he says be wrote withdrawing his 
signature as regards twenty of the shares on the 17th January last, the 
day before the registration of the company. In point of fact there was 
no withdrawal of twenty shares before registration. Mr. Drewett, to 
whom the [318] letter was addressed, the managing director, says be 
did not receive the letter till after be bad registered the company. 
Mr. Woolley, the head clerk, fully confirms the statement. I may add 
that Mr. Woolley give his evidence in both cases well and fairly, and 
Mr. Drewett, though he hesitated, did not impress me unfavourably. 
Mr. Shapurji says he saw Mr. Drewett on the evening of the 17th, 
when the withdrawal of the 20 shares was discussed. Mr. Drewett 
admits such a conversation, but says it was a few days after, not the day 
before the registration. Mr. Shapurji says he despatched bis letter at 
ten in the morning; but bis peon says it was not delivered till 1 p.M., 
although the peon further says it was an urgent letter for immediate 
delivery. I think, on the whole, the balance of evidence is in favour 
of Mr. Drewett’s story that he never received the letter till next 
day. 

As to Eustumji Framji Wadia’s case. Mr. Wadia says he also 
wrote on the 17th to withdraw bis name as regards thirty-five shares. 


(1) Times’ Reports, Vol. II, 213 and see SI h. T. N. 8. 233. 

(2) L. R. 5 Oh. 707. 
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having subsoribed for forty, and he swears that the same day he reoeived 
a letter from a clerk who signed on behalf of Drewett accepting 
the withdrawal. Mr. Drewett repudiates the letter of withdrawal 
altogether. It is important to bear in mind, whilst weighiog the ORIGINAL 
evidence, that Mr. Wadia never raised this defence until be made his 
affidavit in reply to the liquidator’s demand that he should be placed on 
the list of contributories for forty shares. On Drewett's side, Woolley 
denies that be saw any such letter of withdrawal. He says the clerk in 
question had no authority to sign and send out any letter accepting a 
withdrawal of shares. As a matter of fact there is no letter signed by the 
clerk in the letter book between January and April, although there 
are many before and after and after these dates. Woolley further says, 
and this is most important, that a notice of call was sent to Mr. Wadia 
in March. Mr. Wadia denies that he received the notice. But the 
letter delivery book puts'it beyond doubt that such a notice was sent out 
by a messenger lathe ordinary course of business ; and it is also clear 
that a similar notice was not only sent, but received by Mr. Shapurji, 
who occupied the same door and did the same business as Wadia. It is 
also clear that no letter came from Wadia repudiating his liability on the 
call on forty shares. Ramchandra, the clerk, says [319] that be spoke 
to Mr. Drewett about the call notice to Wadia, but be did not say it was 
actually kept back, and the letter delivery book shows that the call notice 
was, as a matter of fact, sent out to all seven signatories of the memoran¬ 
dum, including Wadia. It must be remembered that Ramchandra was 
formerly in Wadia’s service, and is so now. As regards the letter of 
repudiation of the I7th January, it is supported by the evidence of the 
solicitor’s clerk, who says that, after giving some legal advice, be drafted 
such a letter for Wadia; and another witness says he made a fair copy of 
the draft. But the date is not clearly assigned to this drafting and 
copying, nor is there distinct proof that the letter was sent. On the 
whole, I do not think the receipt of the letter of repudiation and the 
sending of the reply have been proved. I may add that this decision does 
not impugn the truthfulness of the evidence of the solicitor's clerk. All 
I decide is that the letter of repudiation and letter of acquiescence were 
not respectively sent and received as alleged. 

My judgment may be thus summed up:—(a) Shapoorji and Wadia 
were subscribers of the memorandum of association for twenty-five and 
forty shares respectively. (6) They did not notify their withdrawal from 
twenty and thirty-five shares respectively before registration, (c) If they 
did notify the withdrawal, it was to an agent who had not authority to 
cancel the subscription, (d) Even if they had cancelled the subscription, 
they would have been still liable as the act binds them from the mo¬ 
ment of subscription, ie) At any rate, it is settled law that they are 
liable as subscribers of the memorandum whose names appear there 
at the date of registration. They must therefore both be placed on 
the list of contributories for the amount they subscribed for. 

Attorneys for the liquidator : Messrs. Ohalk, Walker and Smetham. 

Attorneys for the contributories:—Messrs. Little, Smith, Frere, and 
Nicholson. 
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[320] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

.A ^ against B as the bait and legal representative cf his deeeas. 

from C®s assess "n thTh^n^^^ adjudged should be recovered 

wafa^tlS 7 ? ^ this decree certain property 

TuLbrntot hnt fh« r , ® property as his own. and sought to remove the 

20eh NoJLber laS ‘he attachment on the 

ItTS-j B filed a regular suit to set aside this order. 

Sst SvTiaaJ? Th "" Procedure Code 

made oI tV« omh from the order in eteoution 

(“nder art appeal was rejected as time-barred 

or^rln time spent in the actual proceedings in the suit to set aside the 

thf ° e*ecJtion might be deducted in computing the delay that occurred before 

'"titM to. adduction ortoo 
S of fittog to'.lSft “ “““ “Sainsl .nd th. 


Second appeal from the decision of S. Tagore. District Judge of 
Nasik, m appeal No. 102 of 1885. 

Nimba valad Harishet obtained a decree against Sitaram Paraji 
as the legal representative of his uncle Vaman Bhagvant, deceased. The 
decree directed that the judgment-debt should be recovered from the 
assets of the deceased Vaman in the hands of Sitaram. 

In execution of this Idecree a house and a field were attached, 
bitaram objected to the attachment, on the ground that the property 
attached was the joint family property of himself and bis deceased uncle 
Va^ao, and that upon Vaman’s death without issue the whole property 
had passed to him by right of survivorship. He therefore contended that 
it was not liable to attachment and sale. 

[321] The Subordinate Judge of Thengoda disallowed this objection, 
and passed an order on 20th November 1880 confirming the attachment. 

In 1881 Sitaram filed a regular suit to establish his title to the 
property attached. 

This suit was ultimately dismissed by the High Court on second 
appeal {No. 526 of 1883), on the ground that the question involved in the 
suit was one relating to the execution of a decree and therefore cognizable 
only by the Court executing the decree, as provided by s. 244 of the Civil 
Procedure Code (Act XIV of 1882). The High Court held that the only 
course open to the plaintiff Sitaram was to have appealed against the 
order of the Subordinate Judge, dated 20th November 1880; and “if he 
omitted to appeal, ho could not rectify that omission by a separate suit.*' 


* Second Appeal No. 525 of 1866' 
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Nimha Harisket v. Sitaram Paraji. (1) This deoision of the High Coart 
was passed on 16th April, 1885. 

Thereupon Sitaram filed an appeal in the District Court of Naaik 
against the order of the Subordinate Judge of Tbengoda, dated 20th 
November, 1880. 

This appeal was rejected as barred by limitation. 

Sitaram thereupon filed a second appeal in the High Court. 

Manehshah Jehangirshah, for the appellant :—Section 5 of the 
Limitation Act (XV of 1877) empowers a Court to admit an appeal even 
after the prescribed period, if sufficient cause is shown for the delay. In 
the present case we were carrying on a bona fide litigation in respect of 
the same subject-matter in a different Court. Upon the analogy of s. 14, 
the time occupied in that litigation should be deducted. 

There was no appearance for the respondent. 


1887 

June 20. 

Appel¬ 

late 

Civil. 

12 B. 320. 


JUDGMENT. 

West, J. —Decree confirmed with costs. The time spent in the 
actual proceedings in the suit to set aside the order in execution might 
properly be deducted in computing the delay that occurred before the 
present appeal was filed. Such a deduction would follow the analogy of 
the rule prescribed by s. 14 of the Limitation Act (XV of 1877) for 
ordinary suits. But a deduction [322] of the time that passed before the 
suit was filed would not follow that analogy. Mere ignorance of the law 
cannot be recognized as a sufficient reason for delay under s. 5 of the Act, 
for that would be a premium on ignorance. 

Decree confirmed. 


12 B. 322. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

MULJI Bhulabhai and others {Original Defendant^, Appellants 
V. Manohar Ganesh {Original Plaintifi), Respondent.^ 

[20th June, 1807.1 

Possession—Adverse possession—Manager of a Hindu temple —Shevaks or servants of an 
idol—Rights of manager and servants inter $e. 

The plaintiS was the hereditary maaaKor of the temple of Sbri Bancbord 
Raiji at Dakor. The defendants were the shevaks or ministers of the deity. The 
plaintiff sued to oust the defeodauts from a certain piece of laud attached to 
the temple, alleging that the defendants bad erected shops on tbo land, and 
appropriated the rents to their own use. although it had been already decided in 
a suit between the parties that the land was always to be kept open aod unoccu¬ 
pied for the use of the temple, The shevaks contended that they had been in 
exclusive ai-d uninterrupted possession of the land in dispute for more than twelve 
years, and that by reason of such user they had acquired a quasi proprietary 
title at least as against the manager of the temple. They therefore pleaded that 
the suit was barred by limitation. 

Held, tbat the defendants had not by ocoupation and user acquired any title 
as against the plaintiff who was the manager of the temple estate. They had 
ocme into ocoupation originally as servants and representatives of the deity, and 


* Cross Second Appeals Nos. 452 and 514 of 1883. 

(1) 9 6. 458 (460). 
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during their Mcupation they could not by a wish change the nature of their 
posaassion. Both they and the plaiatiS held the land for the same deity and 
neir rights oould not be adverse to each other so as to give rise to a title by 
preecriptioD. The only question then was as to which of them was the proper 
representative of the deity for the particular purpose of this suit, and that 
question had already been decided in a former suit (1) in favour of the plaintiff, 

CR.. 27 B. 43 (61).] 


. Cross second appeal from the decision of S. H. Pbillpotfcs, District 
Judge of Ahmedabad, amending the decree of Rav Saheb Harderam, 
becond Glass Subordinate Judge of Umreth. 

The plaintiff sued as the hereditary manager of the temple of Shri 
Ranchord Raiji at Dakor to eject the defendants, who were skevaks or 
priests of the idol, from a certain piece of land which was attached to the 
temple. The plaintiff alleged that [323] the defendants had illegally 
erected shops on the land in dispute and appropriated the rents thereof to 
tbdir own use, although ifc had been decided in a (ovaaev litigatioQ befcweeD 
the parties that the land in question was part of the court-yard of the 
temple and should always remain open (1) and unoccupied by any shops, 
booths, or other similar erections. The plaintiff therefore prayed for an 
order directing that the land should remain open as it was originally, and 
for a permanent injunction restraining the defendants from using the land 
or realizing any profits by erecting shops or booths thereon. The plaintiff 
also sought to recover Rs. 160, being the amount of rent received by the 

defendants during six years from 1874 down to the institution of the suit 
in 1880. 

The defendants answered that the land in dispute was in their 
possession and management as land appurtenant to the gaushala (cow¬ 
shed) of Shri Ranchord Raiji, that it was used for the benefit of the 
gaushala, and the profits and rent arising therefrom were received by 
them on behalf of the gaushala ; that they were owners of the idol and 
the gaushala; that as owners they had been in possession of the land 
for more thau twelve years before the suit; and that the plaintiff’s claim 
was barred by limitation. 

The Court of first instance ordered the defendants to give up 
possession of the land and enjoined them to leave the same permanently 
open and unencumbered. The rest of the plaintiff’s (1) claim was 
rejected. 

On appeal, the District Judge amended the decree by inserting 
words ordering the defendants to remove the obstruction already erected. 

Against this decision the defendancs appealed to the High Court on 
the ground that the plaintiff had lost his right to the land in suit by reason 
of their adverse possession for more than twelve years. 

The plaintiff filed a cross appeal on the ground that the lower Court 
ought to have directed the defendants to render an accoanc of the rents 
and profits of the land in dispute, which thev bad realized from 1874 to 
1880. 

[324] Gokuldas Kahaiidas Parekh, for appellants :—The shevaks have 
had possession of the land in suit for more than twelve years. They have 
held it adversely to the plaintiff for so long a period as to acquire a quasi 
proprietary title to the land at least as against the plaintiff. The-plaintiff 
cannot therefore disturb their possession. 


(1) See note infra, 12 B. (825.) 
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Shantaram Narayan. for respondenfe:—The plaintiff is the hereditary 
manager of the temple. The skevaks are merely votaries or worshippers of 
the deity. They have no proprietary title to the temple or to any part of 
the temple property. It has been already decided by this Court that the 
land in dispute is to be kept open.— Ganpatrao Manohar v. Anopram 

Beehar (1). . 

The sAeuafts had therefore no right to erect shops on the ground in 
question. They must account to the manager for the rents and profits 
they have realized during the period they have set up the shops. 

JUDGMENT. 

West, J. — The contention that the shevaks, the defendants in this 
case, though they acquired possession or detention of the land in dispute as 
servants and representatives of the deity Ranchhod Raiji, have yet by long 
occupation and user acquired a quasi-proprietary title as against the 
manager of the temple estate, the plaintiff Manohar, is not one that can 
be admitted. It is opposed to the principle Nemo potest possessionis suae 
naturam mutare. Having come in as servants or representatives of the 
deity, they could not by a wish or a volition change the nature of their 
possession if possession it was to be called. They held for the deity, 
however ; Manohar held for the same deity. In that ideal personage the 
two rights concurred, and one could not therefore really be adverse to the 
other, so as to give rise to a title by prescription. The only question is as 
to the proper renresentative of the deity for this particular interest ; and 
on the former decisions no doubt can be entertained that the plaintiff 
holds that position. He could not have used the ground in dispute so as to 
realize any profit from it. The defendants who have made a small profit 
by their unauthorized use of it as representatives of tbe deity will have to 
account for the sums they have received in the suit for an account in which 
we recently [325] gave judgment. We therefore confirm the decree of the 
District Judge with costs in the case of each of tbe appeals before us. 

Decree confirmed. 


(1) See note in/rc Vi B. 836. 

12 B. 32SN.«DDrep. P J.B H C. (1878-1880) 463. 

following is tbe judgment of the Hight Court in tbe former suit 
{Oanpatrao Manohar v. Anopram Beehar) between the parties relating to tbe land in 
dispute :—(Printed Judgments for 1879, p. 361 ) 

WesTROPP. G.J.—There cannot bo any doubt that tbe decree of this Court of tbe 
8tb April, 1872, made in Special Appeal 448 of 1870, recogoi&es that the temple at 
Dakor and ite appendant villages of Cakor and Kanjeri ace vested in tbedefoodaot 
Tambekar, ae manager on behalf of and trustee for Sbri Banebordraiji. tbe idol of that 
temple, and that tbe defendants, tbe shevak$» have uot any share whatever in that 
management and cannot be considered as having any legal ownership, even as trustees, 
in tbe temple or its villages, but as votaries of tbe idol they dike s^ny other worship- 
pets at the temple) may complaiu and bring to tbe notice of tbe proper Civil Court any 
misappropriation of tbs funds or misuse of the temple or its villages. They have at 
times, but without success, asserted the right to manage and exercise a species 
of proprietorship, but the decree of the 8tb April, 1872, has finally disposed of any such 
claim in the negative. If tbe question as to the erection by the defendant Tambckar, 
as trustee and manager of the temple, of a tent or tents, or more properly speaking, 
of a booth or booths on the portion of tbe court-yard of the temple, mentioned in tbe 
plaint, were now raised for the first time, we might probably have remanded this case to 
tbe lower Court to enquire whether, without incoDVenieoce to tbe public frequenting 
the temple, or to its residents, a booth or booths might, advantageously to tbe funds 
of the temple, be erected on the ocoasion of tbe principal festivals observed in the 
temple, and let out to petty dealers ; but we find that the use of this portion of tbe 
oourt-yard has been the subject of previous litigation in 1862. and that tbe Munsif held 
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that the shevaks had no right to erect ahopa there, and compelled them to remove euah 

ground should remain in the posaesaionf the“dol ?e 
subBtaotially in the possession of the trustee for the idol; and we also gather’fiom 

MuL1fiwiofoifnionthVt®h^^^^^ case, ^hat the 

DiuDain was oi opinion that the portion of the court*Tar(3 in anMfiM 

M unincumbered by any shops, booths, or other similar weotioos, and the decree 

4^inl 0° appeal and again on special appeal (see Ex. Nos. 18 

nr ttiese last mentioned circumstances,we do not think it would be proper 

" 


O. dZD. 


[326] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

Balkrishna Indrabhau (.Original Plaintiff), Appellant v. 
Abaji bin Bahirji More (Original Defendant), Bespondent.* 

[2nd Jane, 1887.] 

Dekkhan AgricuUurists'lRelief Acts (XVII of 1879). 5.20. and Act XXU of 1082 s. 15 B 

-Decree-Payment of decree bij inslalments^DefauU-Whole sum payable on 

defanU—No second order for instalments-AcquiesceJice-EJect of taking out of 

Court instalments paid %n under second orders J y i 

Section 15 B of the Dekkhan Agriculturists’ Relief Act (XXII of 1882) allows 
the Court to order payment of a decree by instalments either in its decree or in 
the course of the execution. But it does not authorize a variation of any order 
once so made. Not does s. 20 of Act XVII of 1879 authorise a series of instal- 
ment-orders each one varying from the preceding. 

A decree was made payable by instalments, with a proviso that in default of 

payment of any one loabalment, the whole amount remaining due should be 

recoverable at once. The judgment-debtor made default* Thereupon the deotee- 

holder sought to recover the whole amount of the decree. The judgment-debtor 

then applied for a fresh order for payment by instalments. The Court; of first 

mstaoce refueea, but the Subordinate Judge in appeal granted (he application. 

The judgment-debtor paid into Court the amount of instalments which had 

become due under the second order. The decree-holder took out the money so 
paid in* 

Held, that the Subordinate Judge in appeal had no power to make a fresh 
order for payment by instalments varying the original order. 

HeM, also, that the judgment-creditor by taking out the money paid into 
Court by the judgment-debtor as instalments due under (he second order for 
instalments did not bind himself to abide by that order. 

JR.. 22 B., 221.] 


Second appeal from the decree of Bao Bahadur 0. N. Bhat, First 
Class Subordinate Judge. A. P., of Satara, in appeal No. 113 of 1885. 

The appellant Balkrishna Indrabhau obtained a decree against Abaji 
bin Bahirji More on 11th October 1882. On Abaji’s application it was 
ordered that the amount of the decree should be paid by annual instal¬ 
ments of Rs. 200 each, and that in default of payment of any one instal¬ 
ment, the whole sum remaining due should be recoverable at once. 
Abaji made default, and thereupon the appellant sought to recover the 
whole amount due under the decree. 

[327] Abaji then made a fresh application under s. 15B of the 
Dekkhan Agriculturists’ Act (XXII of 1882) for an order directing pay¬ 
ment by instalments. This application was refused by the Court of first 


• Second Appeal. No. 838 of 1885. 
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instanoe, but on appeal the First Class Subordinate Judge ordered that be 
should pay within a fortnight the amount of instalments which had 
become overdue, and pay the remaining amount by yearly instalments of 
Bs. 200 each. 

Against this order the deoree-holder appealed to the High Court. 
He however took out the money which the judgment-debtor had paid into 
Court on account of the instalments which had become due under the 
varying order. 

Branson (with him Mdhadev C. Apte), for appellant:—Section 15B of 
the Dekkban Agriculturists' Belief Act (XXII of 1882) does not authorize 
a Court to make a series of orders for payment by instalments. He referred 
to Datto Narayan v. Balwant Narayanil). 

M. B. Chaubal, for respondent:—Section 15B of Act XXII of 1882 
allows a Court to vary an order for payment by instalments. Section 20 
of Act XVII of 1879 enables a Court to fix instalments. There is nothing 
in the Act to prevent a Court’s exorcising this power more than once. The 
decree-holder has, moreover, acquiesced in the order of the lower appellate 
Court, by taking out all the moneys which have been paid into Court on 
account of the instaimants fixed. 


1887 
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Appel¬ 

late 

Civil. 
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JUDGMENT. 

West, J;—In the present case the Court in decreeing payment of a 
debt secured on immoveable property granted to the judgment-debtor the 
indulgence of paying by annual instalments. Afterwards in the course of 
the proceedings in execution and after a default bad been made whereby 
the whole sum decreed had become due, the judgment-debtor sought a new 
order for instalments. The Subordinate Judge in the Court of first ins¬ 
tance refused it, but the Subordinate Judge in appeal has allowed it. The 
latter order cannot be sustained. 

Section 15B of the Dekkban Agriculturists’ Belief Act XXTI of 1882 
allows the Court to order payment by instalments either in [328] its 
decree or in the course of the execution, but it does not authorise a 
variation of any order once so made. If this could be done, the decree 
would be subject to indefinite variation. It has been contended before us 
that such variation, in order to adapt execution to the means of the debtor, 
is a necessary cox*ollary from the terms of the section ; but however logical 
the deduction might be, the Legislature has not thought fit to draw it. 
Section 20 of Act XVII of 1879 provides for instalment orders in ordinary 
cases, but it has not been held that it authorises a series of instalment 
orders each one varying from the preceding. 

The instalments directed by the Subordinate Judge in bis varying order 
were paid into Court by the judgment-debtor. He had even paid in some 
instalments, it is said, before the order was made. The judgment creditor 
took these moneys out, and it is urged that he thereby bound himself to 
abide by the second instalment order. But the whole amount of the 
decree having become due to the creditor on the first default, he was quite 
justified in taking all that was placed at his disposal towards the discharge 
of the debt due to him. No condition was annexed to the tender or lodg¬ 
ment of the sums in Court; they were paid in and were taken out simply 
subject to the rights and duties of the parties as they might subsist. The 
judgment-debtor could not. by merely complying with or anticipating a 
wrong order, convert it a right one or take advantage of it as such, 


(1) Ptioted Judgments for 1865, p. 218. 
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aod the judgment-creditor did not, by taking part of what was due to him 
as he could get it, forfeit or postpone his right to the residue. 

We therefore reverse the decree in appeal and restore that of the 
Court of first instance with all costs on the respondent. 

Decree reversed. 


12 B. 329. 

[329] APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine. 

Gopal An&nt {Original Defendant), Appellant v. Narayan 
GanESH {Original Plaintiff), Respondent.* 

[2nd Eebruary, 188H.] 

Hindu Law—Adoption by an unmarried man. 

Adoption by an unmarried man is not invalid. 

Second appeal from a decision of F. C. 0. Beaman. Acting Assistant 
Judge of Satara. / 

This was a suit brought by the plaintiff to have it declared that he 
was the adopted son of one Ganesh, who was a vatandar kulkarni of the 
village of Angapur in the Satara District, and that as such he was entitled 
to a one-half share in the vatan. 

The defendants, who were co-sharers with Ganesh, denied the fact of 
the plaintiff's adoption, and also contended that Ganesh being an unmar¬ 
ried man could not adopt. 

The Court of first instance rejected the plaintifi’s suit on the ground 
that the fact of adoption was not proved. 

The plaintiff appealed to the Assistant Judge, who reversed the lower 
Court’s decision with the following remarks :— 

“ I consider it constructively certain that the plaintiff was adopted 
in proper form and given in adoption by bis natural father. We are in 
no doubt as to the intention of the adopter; we have on the record a 
letter written by him to the Deshpande concordantly with customary 
usage stating that the adoption took place on a certain date. * * *” 

Defendant Gopal preferred a second appeal to the High Court. 

Ganesh Ramchandra Kirloskar, for the appellant:—Ganesh, the 
adoptive father of the plaintiff, being unmarried could not effect a valid 
adoption. The Hindu law permits adoption when the possibility of issue 
is extinct, and until a man marries he cannot be said bo be hopeless of 
issue. A Grihasta, i.e., a married man, alone can adopt. Reference 
waK made to West and Buhler, pp. 918 and 919, 905; Steel (new ed.), 
182; Ibid, p. 43, cb. IV and V. pi. 36; Vy. Mayukha, si. 45 and 70. 

[330] Shamrav Vithal, for the respondent:—The Hindu law does not 
prohibit adoption by an unmarried man. The only condition is that 
the adopter should be without a son. A bachelor is capable of adopting : 
see Mayne’s Hindu Law, s. 96. Marriage is a mere Sanskar. A Brahma- 
chari can adopt, see West and Buhler, 943, 3rd Ed. A sonless man 
(Aputra) includes an unmarried man: Strange’s Hindu Law, pp. 65-66. 


* Beoood Appeal, No. 557 of 1685. 
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A widower oan adopt, see N. Chandvasekhmidu v. U. Bramhanna (1). 1888 

and the same argument must apply in the case of an unmarried man. _ 

JUDGMENT. Appel- 

NaNABHaI Hahidas, J.—The fact of the plaintiff’s adoption by ^ATE 
the deceased Ganesh Gopal is held proved by the lower Court. The only OmL. 
question we have to determine, therefore, is its validity. It is urged on ^33 229 . 
behalf of the appellant that it is not valid because, Ganesh Gopal was not 
a married man at the time of the adoption. No authority is shown to 
us in support of the contention that an adoption by an unmarried man 
is invalid, nor are we aware of any such. The Hindu law lays down 
generally that one who is sonless may adopt; and, in the absence 
test or judicial decision to the contrary, we do not think we should be 
justified in putting any restriction upon the power so generally given. 

The argument pressed upon us in support of the invalidity of the adoption 
is very much the same as that unsuccessfully urged in N. Ghandvase- 
kharudu v. N. Bramhanna (1) ; and we agree in the view taken of the 

Hindu law by the learned Judges who decided that case. It is true that 

that was the case of a widower, and not of an unmarried man as here ; 
but we think the reasoning adopted there applies as well to the present 

We must therefore confirm the decree of the lower Court with 
costs. 

Decree confirmed. 


12 B. 331»12 lad. Jur. 430. 

[331] APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine. 


Nanabhai and four others lOrigtruil defendants), Appellants v. 
ShrimaN GoSWAMI GIRDHARIJI {Original Plaintiff), Respondent.* 

[I3bh February, 1888.] 


Hindu Law ~ Properly dedicated to idol—TruiUe—Primcgeniture—Takail Maharaj, 
office 0 /—DejJosiNon from office by Sovtreign Prince—Effect of order of deposition 

Jurisdiction. 


By the custom of primogeaituce obtaioiog in his family, the plaintiS succeed¬ 
ed to the office of Takait Maharaj. and came into possession of all the property 
dedicated to the family idol of 8hti Nathji. Ho resided at Nathdwar within the 
territories of the Rana of Udeput in Mewar. Pact of the dedicated property wae 
at Poona. The first four defendants managed this portion of the property for the 
plaintiff They collected the tents and traosmitted them to him from time to 
time. In 1876 the Rana deposed the plaintiff for alleged misconduot, deported 
him from bis territories, and proclaimed the plaintiff's son (defendant No. 5) as 
Takait Maharaj. The defendants having refused to ray over the rents and to 
deliver the Poona property to the plaintiff, the plaintiff brought the present suit 
to reoovec possession. The plaintiff’s son was made a co-defendant on his own 
application. The defendants denied the plaintiff’s right to the property on the 
ground that be bad been deposed and banished bv the Rana, and the fifth 
defendant (the plaintiff's son) claimed to be Takait Maharaj, and as such to bo 
entitled to all the Devasthan property. The lower Court made a decteo in favour 
of the plaintiff. On appeal by the defendants to the High Court. 


* Appeal No. 'll of 1885. 
( 1 ) 4 M. H. C. R. 270. 
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property in dispute. The order of 
orde? wLSvl^r ?f ‘ ff® '^®8ar‘ied as a foreign judgment between the parties. That 

might be within the territories of the Rana. could not 
f I beyond his jurisdiction. It has descended 

of the custom of primogeni- 
idol an^f h -''Whether he took it as owner or as trusLe for the 

Tf llfl immaterial, for in either case he had a right to possession 

fche^RWfl *“ coneequenoeof 

Wfi ^® ?® ^ ye^ been removed from 

hjs office by any competent tribunal. rcu 

[R.. 17 B. 600 (612) ; D., 20 B. 495 (500).] 


Appeal from a decision of Khan Bahadur M. N. Nanavati. First 
Class Subordinate Judge at Poona. 

The office of high priest (Takait Maharaj) of the idol Shri Nathji 
was held for generations by the eldest son of the eldest branch of the 
plaintiff’s family. The plaintiff as eldest son succeeded to the office and 
obtained possession of the idol and [332] of all the property dedicated 
to it. Part of the property was situated in Poona. The plaintiff 
resided at Nathdwar within the territories of the Eana of Udenur in 
Mewar, and he employed the first four defendants to manage the 
property 5 at Poona, to receive the rents &c., and transmit them to 
him. He held the office of high priest and received the income of the 
property until the year 1876, in which year certain disputes of a political 
character arose between himself and the Eana, the result of which was 
that the Eana deposed and banished him from Udepur and proclaimed 
bis (the plaintiff's) son Shri Goverdhan (defendant No. 6) as Takait 
Maharaj. 

The first four defendants thereupon ceased to pay over the rents of 
the Poona property to the plaintiff. In 1880 be filed this suit against 
them to recover possession of the property. 

The plaintiff’s son Shri Goverdhanlalji (defendant No. 5) was made 
a co-defendant on bis own application. He denied the plaintiff's right 
to recover on the ground that be had been deposed and banished by the 
Eana, who had made over the property to him (the defendant). 

The Subordinate Judge of Poona made a decree in favour of the 
plaintiff. 

The defendants appealed to the High Court. 

Jardme (instructed by Bhaisbankar of Messrs. Jefferson, Bbaishankar, 
and Dinsha), for the appellants:—The income of the property must 
be applied to the use of the idol Shri Nathji, and the plaintiff having been 
deposed is no longer entitled to receive it. The Eana had full power to 
depose the plaintiff for bis conduct and he is no longer the Takait 
Maharaj. It w'as only in virtue of holding that office that he received the 
income of the dedicated property. The fifth defendant has been declared 
the Takait Maharaj by the Eana, whose order cannot be questioned. 


Latham (Advocate-General) instructed by Messrs. Here, Conroy, 
and Brown, for the respondent:—The plaintiff succeeded to the property 
in virtue of bis office and by the custom of primogeniture. The Eana 
had DO power to depose him from the office. There is no precedent for 
such an act. The property [333] dedicated to the idol came into the 
plaintiff's hands on his succession either as his own private property or 
as trustee, In neither case can the Eana of Udepur deprive him of the 
property at Poona. If the plaintiff held it merely as trustee he is entitled 
to retain it until removed from office by the proper tribunal, viz., a British 
Court. The plaintifl’s banishment from the territories of Udepur does uob 
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deprive him of big trugfceeship or of the office of Takait Maharaj. So long 1888 
as he is living big son (defendant No. 5 ) hag no right to that office. Feb. 18. 


JUDGMENT. Appel- 

Nakabhai Haridas. j. —We are of opinion that this appeal should LATE 
be dismissed with costs. It is establUhei, ani indeed was never denied, OlVlL. 

that the plaintiff, as the Takait Maharaj by right of piimogeniture - 

obtaining in his family foe generations past, wag in possession of the idol 
of Sbri Natbji belonging to the family and inherited from big ancestor 12 Ind. Jnr 
Vithalnathji, with all the property dedicated to that idol, till 8th May, *30. 
1876. The property now in dispute is admittedly a part of such 
property; and the Subordinate Judge has found, and we think rightly, 
upon the evidence, that all the defendants except the defendant 
No. 5, were holding the same as his agents, the same having been made 
over to them for management as the plaintiff was residing at Natbdwar 
within the territory of the Rana of Udepur in Mewar. In this suit by the 
plaintiff to recover such property from them, the defendant No. 5, who is 
his son, was made a party-defendant on his own application, in order to 
enable him to contest the plaintiff’s right if he could. The son put in a 
written statement denying that the plaintiff bad now any right to recover. 

He urged that the Rana had deposed the plaintiff from the gadi of Takait 
Maharaj and deported him from his territory; that he himself had been 
placed on such gadi by the Rana in 1876 ; and that, therefore, he was 
entitled to possess and manage all the property belonging to the idol. The 
fight is thus one really between the father and the son. The fact of such 
deposition and deportation is not denied by the plaintiff. It was in con¬ 
sequence of some disputes of a political character between the Rana on the 
one side and the plaintiff on the o'her that the deposition and deporta¬ 
tion took place. What those [334] disputes were it is not necessary for us 
to enquire. It is enough for us to say that the Rana’s order cannot be 
regarded as a foreign judgment between the parties. Being an independent 
prince within his own territory we are not called upon to pronounce any 
opinion as to the propriety of bis act or as to its effect within such 
territory. But the property in dispute in this case is situated in the 
Poona district, beyond his jurisdiction, and is governed by the law obtain¬ 
ing there. That property descended to the plaintiff on the death of his 
father several years ago, and, as found by the Subordinate Judge, was held 
by him through his agents, defendants Nos. 1 to 4, until his son, defend¬ 
ant No. 5, asserted his own right to it under the Rana's order. It has 
not been shown to us that the Rana has ever before deposed a high priest 
from his office on any ground whatever. The right of primogeniture 
obtaining in the family, the son has no right to it during the father’s 
lifetime. The Subordinate Judge is therefore right in awarding possession 
to the plaintiff. Whether the plaintiff is the owner of it as well as of the 
idol and the shrine, or merely a trustee for the idol and the shrine, is a 
question which does not really arise in this case, for in either case he is 
entitled to recover possession. If he is the owner of the idol and of all 
the property dedicated to it by his followers from time to time, as he 
alleges be is, he has not, we think, in law lost his right as such in con¬ 
sequence of the Rana’s act. If be is merely a trustee, he has not yet been 
removed from his office by any competent tribunal. Such being the case, 
we must confirm the decree of the Subordinate Judge and dismiss the 
appeal with costs. 
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[333] OEIGINAL CIVIL. 

Before Mr. Justice Scott. 

12 B. 383. COWASJI Euttonji Limboowalla {Plaintiff) V. Bdrjorji 

Eustomji Limboowalla and others {Defendants).* 

[lOtih January, 1888.] 

Evidence—Evidence Act, 1 of 1872, s. 92—Ora/ agreement inconsistent with written 
document. 

Ruttonji Nowroji prior to his death was a partner with defendants in the 
firm of Nowroji Cursetji & Co. He died on 86h November. I88t. On the 9th 
November, 1886, his executors passed a release to the defendants, which recited 

that Buttonji’a share in the firm and future business had ceased on his death; 

that the surviving partners had requested the executors to settle the account of 
their testator with the firm, and tnat after examining the books and taking 
accounts, &o., a balance of Bs. 8,395-11-0 was found due, on payment whereof 
the executors released the defendants from all claims in respect of the share and 
interest of Ruttonji, &o. On the 7th April, 1887, the executors assigned over 
to the pUmtifi a one-anna share in the said firm, and the plaintiff, as assignee, 
brought this suit for a declaration of his right to the share and for an account. 
He alleged that there had been no accurate examination of the books at the 
time of the release ; that the amount really due to the testator’s estate by the 
firm had not been ascertained ; and that it had been agreed on by the partners, 
at the time of the release, that, in addition to the sum therein mentioned, the 
executors as representing the testator’s estate should receive a one-anna share 
in the partnership. 

The defendants denied the right of the plaintiff, and contended that the 
interest of Ruttonji and bis estate in the partnership ceased at his death. They 
lelUd on the release, and denied any agreement to give the executors a share ; and 
contended that, under s. 92 of the Evidence Act I of 1872, no evidence could be 
given of the alleged agreement. For the plaiutiff it was contended that the 
agreement as to the one-anna share was quite independent of the release. 

Held, that evidence of the agreement that the executors should continue to 
have a one-anna share in the partnership was inadmissible, as being inconsist¬ 
ent with the written release (Evidence Act, s. 92). By the release the executors 
of Ruttonji released the partners from all claims whatever in respect of Rottonji’s 
share, and the consideration for that release was stated in the document to be a 
lump sum, on payment of which, under the writing, all claims arising out of the 
old partnership ceased and determined. The oral agreement added another 
term to the consideration lor the release in respect of the past accounts, vis., the 
continuance of a one anna share in the partnership. 3uob an agreement was 
not a purely collateral or additional agreement. It was an addition to the terms 
of a oontraot that had been reduced to writing, and was ioooDsistent with those 
terms, 

(336] Held, also, on the evidence, that it bad not been proved that all the 
partners consented to the alleged new partnership, and that on this ground alone 
the plaintiff oould not succeed in his suit. 

The plaintiff, as the assignee of a one-anna share in the profits of a 
business carried on under the name of Nowroji Cursetji & Co., sued the 
defendants, as co-partners in the said firm, praying that ib might be declared 
that he was entitled to the said share in the firm as from the 19th October, 
1884 ; that an account of profits from the said date might be takeoi and 
plaintiff's share therein paid over. &c. 

The plaintiff claimed the said share under an assignment thereof 
executed to him on the 7tb April, 1887, by Pirozbai and Bapuji Ruttonji, 
the executrix and executor of one Ruttonji, Nowroji Limboowalla, a former 
partner in the firm, who died on the 8th November, 1884. 

• Suit No. 323 of 1887, 


1888 

Jan. 10, 

Original 

Civil. 
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The deceased Ruttonji Nowroii and all the defendants, except defend- 1888 
ant No. 5, were members of the same family, to which the firm had Jan. lO. 

belonged for many years. , ,i l- Original 

The following paragraphs of the plaint set forth the allegations 


material to this report, as follows:— _ .. t a 

" 4. The accounts of the said partnership bad remained unadjusted 

for many years prior to the death of the said Ruttonji Nowroji; and his 
co-partners, the defendants, had before bis death been very anxious to 
obtain the signature of the said Ruttonji Nowroji to some release or 
adjustment. After his said death the said defendants were anxious to 
obtain such release from the said executor and executrix, and negotiations 
were carried on in that behalf. Ultimately it was agreed between them 
as follows Shat is to say, that the said executor and executrix should 
accept a certain lump sum offered by the defendants as the amount due 
to the estate of the said Ruttonji Nowroji, without further examination of 
the past accounts of the firm, and should pass a release in respect thereof, 
and that the interest of the said executor and executrix as representing 
the estate of the said Ruttonji Nowroji should be continued as a one-anna 
share, and should be calculated as from the beginning of the Samvat year 
1941. It was also arranged, for convenience, that [337] such share should 
be continued in the name of the said Bai Pirozbai. 

“ 5. In accordance with the said settlement, the said executor and 
executrix on the 9th November, 1885, received from the defendants the 
lump sum agreed upon, and passed the release as arranged. 

“6. Subsequently the defendants have entirely repudiated the arrange¬ 
ment as to the one-anna share, and have declined to recognize the same 
or pay any share whatever to the said executor and executrix thereunder, 
and claim that they (the defendants) are alone interested in the said 
business. 

“ 7. By an assignment in writing, dated the 7th April, 1887, the 
said executor .and executrix have assigned over to the plaintiff all their 
said interest in the said firm. The plaintiff claims under the said 
assignment to be entitled to a one-anna share in the profits of the said 
firm of Nowroji Cursetji & Co., from the 1st Kartika Sud Samvat 1941, 
(19th October. 1884), but the defendants have declined and still decline 
to pay any portion of the said profits to the plaintiff, or to recognize his 
interest therein." 

The defendants denied the plaintiff’s right to any share in the partner¬ 
ship. They alleged that, subsequently to the death of Ruttonji Nowroji, 
they paid his executors, who had previously examined the partnership 
books, the full amount ascertained to be due to his estate by the firm ; 
and that, on such payment being made, the said executors, as such, had 
executed a formal release to the defendants, dated 9bh November, 1885, 
“ of and from the share and interest of him, the said Ruttonji Nowroji 
Limboowalla, in the said firm of Nowroji Cursetji Limhoowalla k Co., and 
of and from all claims and dividends whatever, &c., itc., for or in respect 
of cbe sum and all other matter and things in any wise relating to the 
premises ’’ 

The defendants denied all the allegations contained in the fourth 
paragraph of the plaint above set fortli, and contended that the share and 
interest of the said Ruttonji Nowroji and his estate in the partnership 
ceased on bis death. 

[338] The release, dated 9th November, 1885, which was put in 
evidence, recited [inter alia) that Ruttonji's share in the firm and in the 
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JAN^^O business thereof had ceased on his death, and that the surviving 

~ ’ orthTAfitf executor and executrix to settle tbe account 

Original /iify the books and 

CIVIL. 8.395-10 w_as found to he dut 


Civil. 

12 B. 383. 


nn r,ox,U T'- V, o.oau-iu was tound to be d 

on payment whereof they, the said Pirozbai and Bapuji Euttonii as 

hereby release and for ever discharge. &c.- 
tionj^n^fh ^ ^ admitted that the executors had taken tbe sum men¬ 
tioned in the release, and had executed the release: but he adduced 

hoIikT^^ accurate examination of the 

f«^npd’really due by tbe firm had not been ascer- 
that It bad been agreed on by the parties at the time of framing 

addition to tbe sum therein mentioned, the executors 
should receive a one-anna share in the partnership. 

The only issue tried at the hearing was “ whether the plaintiff’s claim 
was not barred by the release.” The defendants contended that, under 
s. 92 of the Evidence Act I of 1872. no evidence of the alleged agreement 
as to toe one-aona share was admissible. 

Z/af?iaw (Advocate-General) and Lflnci. for tbe defendants._No evi¬ 

dence can be givenas to the alleg'id agreement made at tbe time of the 
release. We rely on s. 92 of the Evidence Act I of 1872: see proviso 2 : 
Uam Doolai v. Ttadha Nath (1) ; Banapa v. Sundardas Jagjiwandas (2). 

Farron and Jardinc, for the plaintiff.—The agreement as to the one- 
anna share which was to be given to the executors was an agreement quite 
mdependent of the release. The release only dealt with the past interest 
of the testator in the firm. This agreement gives a new share to the 
executors. 


JUDGMENT. 

lOih January, 1888. Scott, J.—The plaintiff in this case claims, 
as assignee of the executrix and executor of lluttonji Nowroji, deceased, 
to be entitled to a one-anna share in the business carried on by the 
defendants under the name of [339] Nowroji Cursetji it Co., of which firm 
tbe deceased Euttonji was a partner. 

The facts on which the plaintiff relies are set out in the fourth para¬ 
graph of the plaint, as follows “ The accounts of the said partnership had 
remained unadjusted for many years prior to the death of the said Euttonji 
* The defendants were auxious to obtain the signa¬ 

ture of the said Euttonji bo some release or adjustment. After his said 
death the said defendants were anxious to obtain such release from tbe 
said executor and executrix + * ♦= Ultimately it was agreed between 

them as follows:—that tbe said executor and executrix should accept a 
lump sum offered by the defendants as the amount due to the estate of the 
said Euttonji, without further examination of tbe past accounts of the 
firm, and should pass a release in respect thereof, and that the interest of 
the said executor and executrix as representing the estate of the said 
Ruttonji should be continued as a one-anna share.” 

It was contended that the plaint in this paragraph set up two agree¬ 
ments: one that a lump sum should be taken in satisfaction of past 
claims, concerning which a written release was passed: another that a 
new partnership, consisting of a one-anna share, should be given to 
EuUonji's heirs, wbch separate agreement was not in writing. As regards 
the nature of that separate agreement, we have the evidence of Mr. Wadia 


(1) 23 W.R.C.R. 167. 
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and the accountant. Mr. Wadia told us that when he ^^vised Bapuji 
against the insertion of the sentence in the release about the 
of the books. Bapuji said "they bad made some arrangement, and this 

10 sort ion would sottlo tho OQtittor- 

The independent and trustworthy evidence of_ the accountant shows 
what the arrangement was. He says that Bapup and Bunorp settled 
in his presence. " the accounts of the old partnership ™e ^o be finally 
adjusted, and a new one-anna partnership was to be made for 
Soon after this the release was made. It appeared to rne, from t 
accountant’s evidence and still more clearly from the evidence of the 
plaintifi' and the others who appeared on his side, that the j 

t^be accounts, without farther examination, was the real 
for this alleged new partnership. The words m 

representing the estate of the said Buttonji. seem also ^ 

case. The first question that arises is. whether this evidence is admissible 

under s. 92 of the Evidence Act I of 1872. , 

The operative words of the release are as followsIn consi¬ 
deration of the payment of Rs. 8.000. they, the said Pirozbai and Bapup. 
as such executrix and executor, do hereby release the parties the 

share and interest of Buttonji in the said 

words must be read the recital that the sum of Rs. 8.395 was ainved 
after examination of the hooks. Is the alleged oral agreement 
inconsistent with this written agreement, and excluded by the rule of 
law, that parol evidence cannot be tendered for the purpose of altering 
the terms of a written contract? I admitted evidence of the alleged 
oral agreement—nob that I was satisfied on this point, but because 1 
wished So know the precise terms of the agreement before I came to 
a decision. Now that I find all the plaintiff’s witnesses concarnng m 
saying that the one-anna share was agreed to be given in consideration 
of the accounts not being examined, this agreement seems to me 
inconsistent with the writing whereby the representatives of BuUonp 
released the partners from all claims whatever in respect of Kuttonji s 
share and interest. It seems to me impossible to hold that tois new 
agreement did not arise out of Ruttonji’s share and interest. 

Thecas©, then, stands thus:—The consideration in me writing tor 
the determination of that interest, is the payment of a lump sum. Ibe 
sum was paid and, under the writing, all claims arising out of the old 
partnership ceased and determined. The oral agreement adds another 
term as the consideration of waiving all claims on the past accounts 
—to wit, the continuance of a one-anna share in the partnership. 
Under s. 92 of the Indian Evidence Act I of 1872, I feel bound to 
exclude this oral agreement. It is nob a purely collateral or additional 
agreement. It constitutes an addition to the ternas of a contract that 
had been reduced into writing, and is inconsistent with those terms. 

It may be useful to add my opinion, that the plaintiff would fail on 
another and less technical ground. It is one of the L34tJ fundamen a 
principles of partnership law that no person can be introduced as a paitner 
without the consent of all those who, for the time being, aye members o 
the firm. An exception to this rule might be found in India, as regards 
deceased partners’ sons, in a strictly family partnership. But there is no 
sufiicient evidence that this firm boro that hereditary character. Sons of 
other partners had been admitted, hub as working partners, and not alws^s 
in the same share. It was not shown that they came in as of right. 
Moreover, the release distinctly states that Ruttonji s share ceased from 
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JAN. 10. acLrd n/ h ^ ^ ^ ® to this new one-anna share was given. 

- witness, the aeeountant, by Burjorii 

Original - t.^i^ before uhe release, I do not think the alleged agreement 

OIVIL. confradictorv is 

such as Jr/f’ f corresDoodence negatives any distinct arrangement 

negotLtion.r h r ^ f on tbe evidence, there were 

the others consented to this new partnership, nor that Burjorii had 
authority to act for all. If. then. Burjorji alone consented, his consent 

rquallrtharof r" Jamsetji. whose interest 

equalled that of Burjorji, and who denies consent altogether. I may add. 

fhU.\ ‘‘be power to act for others, it is doubtful whether 

this agreement would not be without consideration ; the claim on behalf 
of Button)! was released, and his representatives had no claim of their own. 
The SODS did not work for the firm, and their money in the firm bore 

necessary to decide that point. Although I 

was some arrangement made, 
plaintiff s assignors put themselves legally, if not morally, out 
^ brat by their signatures to the release ; and secondly, by their 
neglect to obtain the consent of all the partners. 

Judgment for defendants, with costs. 
Attorney for the plaintiffMr. J. C. Cama. 

Attorneys for the defendants Messrs. Chalk. Walker and Smetham, 
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[342] INSOLVENCY JURISDICTION. 

Before Mr. Justice Bayley. 

Jn re Dewcurn Jewraj and Heerjee Dewcurn. 
Mnsoivcnts). filth and 25th January, 1888.J 

ln$olvencv~~lndian Insolvent ActiStat.il and 12 Vic.. C. 2l)-Expunging namss of 

creaito s from schednU— Official Assignee a trustee for creditors admitted in schedule. 

The applicant was a creditor of the insolvent.?, who filed their schedule in 
Bombay io July, lfl68, Tho schodul© coufcainod th© namos of twoniy^six orodi* 
tors, twenty of whom wore residents in Karachi and six io Multan. The debts 
amounted, in the aggregate* to Rs. 51.819-13-0, and were all admitted, some of 
them being of trifling sums, The appMoant was the largest creditor on the sohe- 
dale, his debt amounting to Rs. 27.500. The insolvents obtained tbeir personal 
discharge in March, 1869? Since the date of the insolvency one dividend bad 
been declared, viz., a dividend of one per cent., in 1870. Only one creditor had 
applied for and received that dividend. On the 15th Julv* 1886, the applicant 
for the first time applied for a dividend on his claim. Ho was theOp after so long 
a time, unable to adduce any proof in his own possession,in support of his claim, 
but was ultimately allowed by the Official Assignee to pr>ve his claim from the 
insolvent’s books. Having thus proved his claim against the estate, the appli¬ 
cant obtained a rule on the 5th October, 18S7» calling on the other creditors of the 
insolvents to show cause why they should not come in and prove tbeir olaims* 
or, in default, why tbeir name^ should not be expunged from the insolvents* 
schedule. 

Held, discharging the rule, that the Court bad no power to expunge the name 
of a creditor where no fraud was proved or alleged in regard to their claims. 

The Official Assignee holds the assets of an insolvent as a trustee for all the 
creditors admitted on the insolvent’s schedule, whether or not they have actually 
proved tbeir claims. 

[R., 20 B, 636 (646).] 
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Rule obbaiued by Kalooram Mahananaram a creditor of the msol- 
veobs. OQ the 5th October. 1887, calling upon each and 
of the said insolvents to appear and show cause why 
come in and prove their claims against the said insolvents and, in defaaU 

of such appearance, to prove their claims as aforesaid, f 

such creditors as aforesaid should not be expunged from the said insol- 

venbs^schjdule. should be served on all 

bbe creditors of the insolvents. -c u lo^io 

[343] The insolvents filed their pstibion oo the 27bh February. 1868, 
under the Indian Insolvent Act (Stab. 11 and 12 Vic., o. 21), and on the 
22nd July, 1868, they filed their schedule. They obtained their discharge 

on the 15bh March, 1869. u , a-i. fko 

From the schedule it appeared that the number of creditors on the 

estate was twenty-six. all of whom were residents of Multan and Karachi. 

that the aggregate amount of admitted debts due by the insolvents to the 

creditors was Rs. 51,819-13-0. ^ ...u 

The Official Assignee filed an affidavit, m which he stated that a 

dividend of four percent, on the said sum of Rs. 51.819-13-0 had been 
declared in the year 1870. but that since that time only one creditor bad 
applied for and received bbe dividend. He further stated that the applicant 
Kalooram Mahananaram. who was the largest creditor on the estate, 
applied, for the first time on the 15th July. 1886. for payment of the divi¬ 
dend on his claim of Rs. 27.500; that he was unable, after so long a time, 
to adduce any proofs in his own possession in support of his claim, 
but that ultimately he had been allowed to prove his claim fr^ the 
insolvents’ books of account which were in the office of the Omoial 

After having thus proved his claim,the applicant Kalooram Mahauand- 
ram obtained the rule above set forth on the 5th October, 

Notices of bbe rule were duly sent by registered post addressed to 
the creditors whose names appeared in the schedule. The Official Assignee 
in his affidavit stated that only seven of such creditors had acUiaUy 
received and signed acknowledgments of the receipt of such notice. These 
creditors, however, had taken no further steps in the matter. 

There was no proof that bho other creditors had received the notice. 
Two of the seven creditors had written to the Clerk of the Court stating 
that they could nob go to Bombay or instruct counsel, because of the 
expense, and requested that the Court would admit their claim, and send 

them the dividend due. 

hang appeared for the applicant in suppoit of the rule. 

Inverarity appeared for the Official Assignee. 

[344] There was no appearance for any of the other creditors. 
Inverarity, for the Official Assignee, showed cause.—As representing 
the absent creditors the Official Assignee submits that the Court has no 
power to do what is asked for bv this rule. There is no section in the 
Indian Insolvent .\ct (Stat. 11 and 12 Vic., c. 2U. which enables the 
Court to expunge the names of creditors from the schedule in such a case 
as this, or to make such an order as is asked for. Section 38 of the 
Act enables objections to the schedule to be made in cases where credit¬ 
ors have been omitted from it. Section LXI (1) is the only section 

(1) Section LXIAnd be it enacted, that whenever it -ihall appear to the Court, 
either by the accounts of any assignee or assignees, or otherwise, to be probable that a 
dividend may be beneficially made amongst the creditors, it shall be lawful for the 
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Other cases, objection can be taken to the schedule and 

So f tSM] can only be 

on this estate ho? th”"? 

1 ^ ^ ™ as 1870, and no objection to the 

schedule was taken then or has been since until now. The apnlicant 
. cannot object to the schedule now. applicant 

c. creditors m the schedule are interested in the estate. Their debts 

are admitted by the insolvents, who have inserted them in their schedule 
> Upon those debts the Court has declared a dividend. It has thus by its 
■ order recognised them as creditors on the estate, and the Official Assignee 

T dividend for them. It is true that only^one 

' the applicant, has claimed payment of the dividend, but 

lost their right. The dividend is so 
small that It is nob worth while as yet for them to go to the expense of 

app'^cant himself did not claim his dividend until 
1880 . He 18 the largest creditor, on the schedule, claiming Rs 27 500 
and yet he has delayed for sixteen years. The others are creditors’ 
for very small sums, and they will probably apply by and bye. But 
the applicant as soon as he has himself found it worth while to 

at once, or be excluded 

altogether. He hopes thus to get a larger share. There is no doubt they 
aie creditors. The applicant does not suggest that their debts are fictitious 
01 fraudulent. Under these circumstances the admission in the schedule, 
coupled with the order of the Court declaring a dividend upon them, is 
sufficient to establish their claim a s creditors. They must be taken 

» dividend, and to cause notice thereof 
maoner as it shall direct ; aud on the day appointed the assignee or 
SpmAnt in ID, upoD Oath OF solemo affirmation, as the case noay bef a true 

ftni f “°°®y received by him or by them respectively and when. 

J femployed; and tbe^Court shall 
tain wVia* statement, and compare the receipts with the payments, and shall ascer- 

any have been from time to time iu the hands of such assignee or 
i *^he said day all parties interested shall be beard and all 

objections to the schedule of the insolvent, and to the accounts or conduct of the assig- 

of any creditors which shall not have been previously 
determined shall be heard, and determined either by such Court immediately, or on a 
reference to the examiner or other officer of the Court ; and it shall be lawful for the 
Court to examine the insolvent, the assignees, and any witnesses, either on oath or affir¬ 
mation, and either ai that time to declare a dividend and to direct that the same shall 
be paid by the assignee or assignees, or to postpone such declaration or direction of the 
same until a further hearing, and to make such order as shall be just. 

•““^^f^®D6ver it shall appear to the Official Assignee, that a dividend 
may be beneficiaHy made amongst the credilors, he shall apprize the Court ; or if it 
shall appear to any creditor or insolvent, such party shall be at liberty to state the 
same to the Court by motion or petition, and the Court, if it shall be of optniou that a 
dividend may be beneficially made, will appoint a day for the further boaring of such 
application, and direct that notice shall be given twice in the Ocvemment Oasettc, in 
the English and one Native language, of auch further bearing for the purpose of making 
a dividend, and of the day fixed for the same, such day not being Jess than eight days 
from the second publication of such notice ;and upon such further hearing, the Insol- 
vent or the Assignee, and any creditor or such Insolvent or Insolvents, may attend the 
Court, and be hoard by himself or counsel, and the assignee shall produce, for the ins¬ 
pection of the Court, the several statements required by the 41st Section of the Act of 
11 Vic., c. 21. and all objections to the schedule of the Insolvent, and to the accounts 
or conduct of tbe Assignee, and any claims of creditors, which shall not have been pre¬ 
viously determined, shall be then heard and determined, either by tbe Court immedi¬ 
ately, or upon a reference to the examiner ; and the Court will eitherdeclare a dividend, 
and direct tbe same to be paid by the Assignee, or will postpone such declaration and 
direction until a further hearing, and will make such order in the matter as to the Court 
shall seem fit. 
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to have proved their claims : See also 3. 44. Wbab right has the 
r346] applioaDfc, who does not allege that these debts are fictitious or 
fraudulent, bo call upon them to give further proof ? The onus is now on 

him {if he objeots) to establish his objection. Rule 39 (1) shows that 
the fact of no claim having been made to the dividjnds does nob destroy 
our right to them, or entitle a creditor bo ask that they shall be paid over JurisdIO- 

to him. - , , , . j TlON. 

[Baylet, J.—That rule has been abrogated, and has nob been acted — 

on for ten years.J , , , - so i-j i™. 

It was in force in 1870, when the dividend was declared, ana even 18 lad. Jar. 

though nob now in force it shows that unclaimed dividends are a t^ust m 80. 

the bands of the Official Assignee for the creditors on the schedule. 

Except those creditors are objected bo at the proper time, as provided by 

s. 41 of the Act and r. 36, or thsir debts are shown bo be fictitious or 

fraudulent, their claim stands good. A claim cannot be expunged— 

Archibald on Bankruptcy, p. 206. Statutory authority to expunge a claim 

is necessary. There is such in England : see Stab. 12 and 13 Vic., o. lOb, 

s. 178, but there is none in India. 

Lang, for the applicant, in support of the rule.—The argument on 
behalf of the Official Assignee does not distinguish between a claim made 
and a claim proved. I admit that the Official Assignee is a trustee of 
the dividends which have been declared. But he is a trustee only for 
those creditors who [347] have proved their claims in the mode provided 
by the statute and the rules: see Rule 16 (2). The mere entry of 
the debt in the schedule is nob enough. Until the required formal 
proof is given, the alleged creditor has no rights, and cannot be recog¬ 
nized. The claim does nob become a debt until proved. Until duly proved, 
as required by the rules, no dividend would be paid on any claim. 

The applicant was obliged to prove his claim under Rule 16. It 
wa 3 only to creditors who had proved their claims, and thus made them 
■‘debts’’ that Rule 39 applied. It is suggested that the order declar¬ 
ing a dividend was a recognition of the claims of the creditors in 
the schedule equivalent to proof of their claim. But that is nob so. The 
order merely declared that a dividend at a certain rate was payable 
on the total amount of debts shown in the schedule ; but that dividend 


(1) Rule 39 —The Official Assignee shill, on the expiration of six calendar montba 
from the declaration of a dividend, die in Court an account upon oath, of every dividend 
than in his bands unclaimed, specifying the names of all creditors to whom each un- 
claimed dividends are due, as well as the amount of the debt due to each such creditor, 
and shall publish the same in such numbers of the Gazette as shall be first and second 
Buoceseively printed next after euch six months, and if any such dividend shall have 
remained unclaimed for the space of twelve calendar months next following euch 
declaration, everv such unclaimed dividend shall be invested in Government securities, 
which securities shall be depoeiled with the Sub-Treaeuter to the credit of the matter 
of the insolvent estate in which it shall have been declared, accompanied with a memo- 
tandum or account specifving each creditor’s name to whom each such unclaimed 
dividend belongs ; Provided always, that out of the amount of such unclaimed dividend, 
accounts so filed and published as aforesaid, the Assignee or Assignees shall deduct the 
cost and charges of preparing and advertising such accounts imd that out of the ac¬ 
count so to be paid in and credited, be or they shall further deduct the costa and 
charges of nreparino such memorandum or subsequent account. 

(2i Rule 16 Every person who shall make claim upon the estate of any Insolvent 
shall file the same with the Clerk ol the Court, and such claim shall be verified by 
affidavit or solemn affirmation, if the creditor be a person who^e solemn affirmation 
may by law bo received in lieu of an affidavit; and no creditor shall be hoard in the 
matter of such insolvency until he shall havo so filed such claim and affidavit, or solemn 
affirmation as aforesaid. 
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Statntorv°nn^^ altogether 

ocatutory power 18 not required for this Thn Anf,.., 4 . u ^ 

ofcherwiae: see Archbold on BaXupL. p 195 
England, and see Stat. 12 and 13 Vic. c. 136 s 164 i.nS ^ t 

mare^by^^thif C ^^t «i“ilar to’ that we now ask! wts 

January, 1886. Counsel referred to Wild v. aZmiZlT 

Cur. adv. vult. 

JUDGMENT. 

^bth Junuarv, 1888 BAYTiTfv T t»% fk;« i 

1 . • , * • j,—ID tbis OdiSB a riilA wah 

rslalonA Tfh by Kalooram Mahanandram. 

fo a2X ^nd ^ h of insolvents, calling upon the other creditors 

to appear and show cause why thev should not come in and prove their 
claims against the msolvents, and in default of such appearance why the 

Sule creditors should not be expunged from the insolvents' 

insolvents was filed so long ago as February, 
StfhiVr T? ^ schedule as required by the 

Statute. From the schedule it appears that the creditors are twenty-six 

nnd X 7Z^ f"® residents in Karachi and six in Multan, 

and tha,t the debts of the insolvents (all of which are admitted, but some 

Ro ?1 mq 1^ to 

15bh March 1869 ^ insolvents obtained their personal discharge on the 

It appears that since the date of the insolvency only one dividend 
has been declared, 1112 ., a dividend of four percent, in the year 1870; 
but only one creditor for Rs. 1,500 applied for and received this dividend. 

On the 15th July, 1886, the present applicant, who is the largest 
creditor on the insolvents’ estate, for the first time applied for the pay- 
ment of a dividend on his claim. With reference to tbis apnlication the 
Otncial Assignee in his affidavit says :— 

, That one Kalooram Mahanandram, who lately traded in the name 
of Dhuniram Bujaji, a creditor on the estate of the said insolvents, applied 
to me for the first time on the 15th day of July, 1886, for the payment of 
a dividend on his claim against the estate of the said insolvents, but he 
was unable after so long a time to adduce any proof in his own possession 
in support of his said claim. Some correspondence then passed between 
the attorneys of the said Kalooram Mahanandram on the one hand and 
myself on the other on the sub]ect of the said proof, and ultimately I 
allowed the said Kalooram Mahanandram to prove his claim from the books 
of account of the said insolvents which are still in my possession.” 

Having thus proved his claim against the estate, the applicant, 
Kalooram Mahanandram, on the 5th October, 1887, took out the present 
rule, the substance of which I have already stated. [349] When granting 
tbis rule I ordered that notice of it should be served on all the creditors. 


(1) L.R. 2 Eq. 577. 
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It appears, however, that only seven of them have aeknowledged the 

reoei^^of fpigg provides as follows 

“ Every person who shall make olaim upon the estate of any 
file the^same with the Clerk of the Court, and such claim shall be 
shall fi’®. affirmation, if the creditor be a person JuRISDIC- 

.rlln mTy by\w be received in lieu of an affidavit; ^,0N. 

the o.aitors oTrire"; '“• 

TppLSn Ts e.Ue the. ne.ee 

'"“^b:.et:: oues^ns to be oooe.de.^e. (1) ^t^. 

fVlifl noiirb has Dower to make Reorder asked for, and it it Has toe 
powe?withers, the eircuo,stanees such ao order ought to be ^ 

the ^"“!e‘ 

as required by the rules of this Court : and on the other ‘^hat be is a 

rs:?t^;vl"LX^tret^ 

tbe latter view nr^n-u r, t sava that incases where'the assets 
Stock Company (1). Mellish, Li. J., sajs c a „u-^u-,. in hankninfcov 

of a debtor are to be divided amongst his creditors, whathei in bankruptcy 

St rie zn::r 

participate in tbe assets, and that tbe Statute oi Limitations 
aflainst this olaim, [350] bub. as long as assets remain unadministered he 
is^ab liberty to come in and prove bis claim, nob disturbing any ffirmer 
dividend.” It is clear, then, that in this case all the creditors m the 
schedule are heneficially intereated m the assets held hy the Ottc.a^ 

Assignee, and that he holds as a trustee for them alb It is t™® 
two oases cited hy Mr. Lang from the records of this Co"" ^ 
certain claims to be struck out of tue schedules hied by ‘usolveuts 
but in those cases there were affidavits not oontiad.eted, ““ «b.eh it 
was sworn that the claims in question were ’^b'le in the 

present case the claims are admitted by the ‘ ” nd we 

auggeationby the applicant of fraud in connection with them, and we 

must, therefore, assume that they are just and valid claims ‘be 

estate. All Civil Courts have power to relieve against fraud (Kerr on 
Fraud, pp, 3 and 4, 2nd ed.l, bnt the question that arises hero is as to 

the power of the Court whore there is no fraud, and it is clear that the 

oases which have been referred to are not in point. 

Tbe question, then, is. has this Court power to expunge the names of 
creditors from the schedule of an insolvent where no fraud is proved or 

even alleged with regard to tfieir claims? 

Thera is no doubt that the Courts in Ecgland have the power to 
expunge claims under certain circumstances. But this power lias been 


(1) L. K. 7 Cb. Ap. Biy UioO). 
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3 . 155 i Stafc. 46 and 47 Vic ’ 52 ? ’q^q V° ^07'“'' 

sch. 2. ItthusaDDearc^h«f7hr’n^^V 1‘ ^3 and 24 of 

this power since the year 1825^ Prb^ to authori^ied to exercise 

bad no such power irfh« 7:=. 5 the Courts 

Ar^b:lrsaT^•tfo^rh:ttfGlTy 

oi th; par °esX:r;rea?et waf by 7tftioV?^ 

bankrupt ••(2). j“‘'y due from tha 

io toL‘ o"a:j r 

pioved! From the®e°°^ ^ claima^must^be 

that the Court in En^Un^ l ^ Dobson (3) it would appear, however, 

decided in 1834, at wWch time°StatTGeV?V o®" rll^in'^fo^ 

iWtain olseT^sfr'a'^^ "“r 8 “™ tbe Oourta power t^expunge 

Lde the r GoP'-S^Koae (at p. 668), ia reported to have pointedly 

C not proved o„T P™of and claim. He said : *'The petitioner 

ment (sern 67m r^T?- "..■''8'“ P--“™ i" iP Ws judg- 

meat Isee p. 670i the Chief Judge said : “ Nor can the other part of the 

" Sn^\ev3fchA?®f^ f granted.” Sir John CrossCat?. 671) said: 
obiecrtbatXa ° expunged,bo which the respondents 

orfoared tnln M ^ ^ am not 

prepared to go that length; but It is not necessary here to decide that 

" P- is to the effect that 

a mere claim cannot be expunged.” 


I“^jan Insolveney Act was Stat. 9. Geo. IV. c. 73, which 
was passed m 1828. It is remarkable that this statute does nob give the 
Indian Courts the power bo expunge which, as I have pointed out, had 
been conferred upon the Courts in England only three years before by 

^7.‘I’ Insolvent Act now in force. (Stab. 11 

an 12 Vio., c. 21,) passed io 1848, appears to have been based, to a great 
extent, upon the Stat. 9. Geo. IV. o. 73. Section 55 of the latter Act. I 
notice, is almost verbatim the same as s. 44 of our present Act. 
But there is not in our present Act, any more than in the former Act, any 
provision whatever authorising this Court to expunge a claim or a debt 
from a schedule. How, then, can I hold that this Court has power to do 
what it is asked to do in [352j this case ? Whether the omission to give 
this power to the Indian Courts was due to the existence of Act XXVII 
of 1841, is a point on which I offer no opinion. It has been suggested, I 
believe, that that Act is no longer in force. It is clear that the Govern¬ 
ment of India is not of that opinion, for in the volume for 1887 of the 
‘ Unrepealed Acts ”, recently published, I find this Act included. 


(1) 1 Roee .^56. 

(3) \ Mon. & Ayr.;666. 


(2) Archbold’s Bankruptcy (11th ed.) 204. 
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I hold that I have no power to expunge the names of any of the 
creditors in this schedule, and I discharge the rule. 

Rule discharged. 


Attorneys for the applicant : Messrs. Payne, Gilbert, and Sayani. 
Attorneys for the Official Assignee : Messrs. Craigie, Lynch and 

Owen. 


12 B. 352. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


1888 

Jan. 25. 

Insol¬ 

vency 

Jurisdic¬ 

tion. 

12 B. 842» 
IS Ind. Jur. 
30. 


Vishnu Chintaiian [Original Defendant), Applicant y. Balaji 
BIN R.kGliU3l {Original Plaintiff), Opponent.* 

[3rd May. 1887.J 

Morigage-‘Claunt of conditional sale in mortgageSuit by mortgagee for declaration of 
title—Decree ordering ddmrt/ of pro})ertu to mortgagee in default of payment of 
mortgage debl by mortgagors within one month—Default of payment by mortgagors — 
Effect of suchdefaull—Marlgiged property takenby mortgagee in rxecuticn of such 
decree not as mortgagee but absolutely—Substguenl suit for redemption barred—Res 
judicata—Limitation Act XV of 1877, seft. II. art. Landlord and tenant 

—Tenant denying landlord's title—Right of landlord toeiict. 

la 1863 Balaji and Gyano mortsage-i certain land to one Gopal under a mort¬ 
gage-deed. which provided that, if the mortgage-debt was not paid at tbestipula- 
ted time, the land should become the absolute property of Gopal, the mortgagee. 

In 1871 Gopal filed an ejectment suit against Balaji and Gyanuand one Harir, 
alleging that he bad become owner of the land by operation of the above clause, 
and that be had subsequently let it to Hari, who now in collusion with the other 
two defendants, (the mortgagors), denied bis title. The ejectment suit was 
subsequently converted into one for a declaration of Gopal’s title as owner as 
against [353] the mortgagors. B.ilaji and Gyanu, who claimed a right to redeem. 
A decree was passed ii> 1872 ordering Balaji and Gyanu to pay Es. 100 to Gopal 
within one month, or, in default, to deliver up to him possession of the land. 
The money was not paid, and Vishnu, as purchaser from Gopal, got possession 
in execution of the above decree in August, 1873. 

In September. 1885. the plaintiff, as Balaji’s heir and legal representative, 
filed a suit against Qopal and Vishnu to redeem the property, The Court of 
first instance dismissed the suit, holding that the plaintiff’s claim was res 
j^dicafa by virtue of the decree passed in 1872, and that the right lo redeem 
was lost. In appeal, the Court reversed this decision and passed a decree for 
redemption on payment of Es. lOO by the plaintiff within six months. The 
defendant Vishnu then applied to the High Court under its extraordinary 
jurisdictioo. 

Held, that the plaintiff’s claim was res judicata. In the suit brought by 
Gopal, (the mortgagee), in 1871 be bad claimed the land as owner through the 
forfeiture clause in the mortgage-deed, and the mortgagors insisting in that suit 
on a right still to redeem, the deoreo plainly meant to give them, by way of indul¬ 
gence, one month within which to regain the land by payment of Es. 100 to Gopal. 
It renewed the mortpiige, but with a condition, which was a material part of 
the decree. They having failed to pay, the mortgage was extinguished. After 
the lapse of the month Gopal could not have recovered the Rs. 100 Had he 
sought to recover that money he would have been met by the terms of the decree. 
Ho was entitled to the land, and nothing else. So, too, was Vishnu as bis 
vendee. As, tbeo, there was no debt that could be recovered, there was, and 
could be, no subsisting mortgage that could bn redeemed. 

Held, also, that the suit was barred under art. 13-1 of sob. 11 of the Limitation 
Act (XV of 1877)—Vishnu having purchased the land for value from Gopal, the 
ostensible owner, more than twelve years before suit. 


Application, No. 80 of 1886. 
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A tenant, repudiating the title under which be 
immediate eviction at the option of the landlord. 

£R., 24 M. 246 (250)= 10 M.L.J. 415.] 


entered, becomes liable to 


This was an application under the extraordinary jurisdiction of the 
High Court. 

In 1863 Balaji and Gyanu mortgaged the lands in dispute to one 
Gopal by a mortgage-deed, which provided that, if the mortgage-debt was 
not paid off at the stipulated time, the mortgagee should become the 
absolute owner of the property. 

In 1871 Gopal sued to eject one Hari from the lands, alleging that 
having become owner of the property by operation of the gahan-lahan 
clause m the mortgage-deed, he had let the lands to Hari. and that Hari, 
acting in collusion with Balaji and Gyanu, denied bis title. In this suit 
Balaji and Gyanu were joined as co-defendants with Hari. This eject¬ 
ment suit was subsequently [354] converted into one for a declaration of 
Gopal’s proprietary title to the property, as against the mortgagors Balaji 
and Gyanu. 

In 1872 a decree was passed in the above suit, directing Balaji and 
Gyanu to pay to Gopal Es. 100 within one month, and, in default, to 
deliver up to him possession of the mortgaged property. The money was 
not paid, and Vishnu as a purchaser from Gopal took possession of the 
property in August, 1873. 

In September, 1885, the present suit was filed by Mahadu, the son 
and legal representative of Balaji, (now deceased), against Gopal and 
Vishnu, to redeem Che lands from the mortgage of 1863. 

The defendants contended that the right to redeem had been foreclosed 
by the decree passed in 1872 ; that the plaintiff’s claim was res judicata 
under s. 13 of the Code of Civil Procedure CAct XIV of 1882) ; and that 
it was also barred by the law of limitation. 

The Subordinate Judge, on the authority of the ruling in Gan Savant 
Dal Savant v. Narayan Dhond Savant (1) held that the plaintiff’s claim 
was res judicata by virtue of the decree passed in 1872, and that his right 
to redeem was losti He, therefore, dismissed the suit with costs. 

This decision was reversed, on revision, by the Acting Special Judge 
appointed under the Dekkban Agriculturists’ Belief Act (XVII of 1879), 
who held, on the authority of the ruling in Bavj'i Shivram Joshi v. 
Kaluram (2), that the plaintiff’s suit was not barred by the decree 
of 1872. He accordingly passed a decree that the plaintiff should 
recover possession of the lands in dispute on payment of Es. 100 
within six months, or, in default, bis right to redeem should be for ever 
foreclosed. 

Against this decision the defendant Vishnu applied to the High Court 
under its extraordinary jurisdiction. 

A rule nisi was granted, calling upon the plaintiff to show cause 
why the decision of the Acting Special Judge should not be reversed. 

Narayan Ganesh Cnandavarkar, for the plaintiff, showed cause.— 
This is not a case for the exercise of the extraordinary jurisdiction 
[355] of this Court. There is no complaint of excess or declining of 
jurisdiction. Even if the lower Court be wrong in its decision upon the 
question of res judicata, that error cannot be rectified by this Court, 
under s. 622 of the Code of Civil Procedure. But its decision is not 
erroneous. The decree in the former suit is not a foreclosure decree. 


(1) 7 B. 467. 


(2) 12 B. H C.B. 160 (161). 
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It is a decree which direofca payment of the mortgage money within one 
moQbh, and, in default, the property is to be put in the possession 
of the mortgagee. It does hot provide for foreclosure at all. It does 
not, therefore, put an end to the relation of mortgagor and mortgagee. 
Senkouse v. Bari (1) and Thompson v. Grant (2) show that a mortgage 
subsists until the final order for foreclosure is made. Until, there¬ 
fore, it is proved that the mortgage was distinctly foreclosed, Gopal 
continues to be a mortgagee. The possession given under the former 
decree to Vishnu, as Gopal’s assignee, was given to him not as 
owner bub as mortgagee. If the mortgage still subsists, we have a right 
to redeem. Refers to Periandi v. Angappa (3) and Karuihasami v. 
Jaganatha (4). 

Shantaram Narayan, for the defendant, contra. —The right to redeem 
has become absolutely foreclosed. When a decree specifies a particular 
time for payment, with a direction for possession, in default, to he given to 
the mortgagee, the mere lapse of time works as a foreclosure; Gan Savant 
Bill Savant v. Narayan Dhond Savant{5). Under the Eofilish law the 
final decree for foreclosure is given on an application at the expiration of 
the specified time. Here no such application need be made. ^ The decree 
itself operates as a foreclosure. Id the former suit, Gopal did not sue as 
a mortgagee. He sued as an owner. The decree in that suit was sub¬ 
stantially a decree for foreclosure. That decree is, therefore, a good 
defence to the present suit for redemotion. The Special Judge has entirely 
omitted to consider the question of limitation. Even assuming the 
mortgage to be still subsisting, Vishnu as a bona fide ourobaser for value 
from the mortgagee will be protected after more than [356] twelve years’ 
possession. He purchased in 1872 and the present suit w.as filed in 1885. 
Article 134 of soh. II of the Limitation Act XV of 1877 applies bo the 
present case. The suit is, therefore, barred by limitation. 

JUDGMENT. 

West, J,—The Special Judge in the present ease raised the two 
issues of re-s judicata, on which the first defendant Gopal relied, and, 
further, an issue of limitation, on which, as well as res judicata, the second 
defendant Vishnu relied. On chis second issue no judgment has been 
recorded, and as a judgment was on the Special Judge's decision on the first 
issue absolutely necessary to the right adjudication of the case as regards 
Vishnu, the oresent apolicaot and the person really interostod, we shall 
have to reverse the decision of the Court below, and send the case back 
for a fresh disposal by the Special Judge. As we have, theo, to take this 
course, we may properly point out that the Subordinate Judge was right 
and the Soecial Judge wrong on the point of res judicata. 

In 1871 Gopal sued Balaji, Gyanu, and Hari, averring that he bad 
formei'ly taken certain land in morrgage from the first two, which land 
had become his property by the ooeration of a clause of conditional sale 
{iahan gahan). He had let the land to Hari, who now with the support 
of the other two (ieoied Gopal's title. In such a suit, the only proper 
question for the Court was whether, as he alleged. Gopal had given 
possession bo Hari as tenant. A tenant repudiating the title under which 
he entered, becomes liable to immediate eviction at the option of the 
landlord. Nor cru other persons by coming in behind the tenant put 
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themselves ia the position of possessors, and force the landlord to prove 
his title. This seems to have bean allowed, however, in the instance in 
question. The suit was changed into one against Balaji and Gyanu on 
tihe conditional sale, and the decree given in January, 1872, ordered that 
Balaji and Gyanu were to pay to Gopal Rs. 100 within a month, or 
else all three defendants to give him the property sought in the plaint. 

By what precise steps this complete transformation of the suit took 
place we cannot now tell, as the judgment has perished ; but the plaint 
shows that Gopal sued as owner, and the decree directs [357] delivery 
of possession to him according to the plaint, unless the Bs. 100 be paid 
in a month. In the case of Robinson v. Duleepsingh (1), James, L.J., 
says: “ The issues are only a proceeding in a cause for the purpose 
of ascertaining a fact for the guidance of the Court in dealing with the 
right; and what determines the right between the parties is the decree, 
and in order to determine what the decree really decides it is essential 
to see what were the rights which were in dispute between the parties 
and which were alleged between them.” The plaintiH Gopal having then 
sec up a right as owner through the forfeiture clause, and the defend* 
ants insisting on a right still to recover, the decree plainly meant 
only to give them, by way of indulgence, one month within which to 
regain the land by payment. It renewed the mortgage, but with a condition 
which was as material a part of the decree as the advantage to follow on 


its ful&Iment. 

The money was not paid, and the property was given to Vishnu who 
bad Durchased from Gopal. The Special Judge has held that Vishnu 
thus taking in execution in default of payment took as mortgagee, and 
that the right to redeem still subsisted in 1885, when this suit was brought. 
But it is plain that had Gopal sought to recover the Rs. 100, or any part 
of it, he would have been met by the terms of the decree. After the lapse 
of ft month he was entitled to the land and nothing else. So, too, was 
Vishnu as his vendee- As, then, there was no debt that could be recovered, 
there was, and could be, no subsisting mortgage that could be redeemed. 
The presumption that arises where possession only is sought by a mort¬ 
gagee. and possession only is awarded, has on application where the 
plaintiff sues as owner, and the possession is on such a claim awarded to 
him subject only to a condition in favour of the defendant which the 
defendant fails to fulfil. No terms were added such as to hold until 
payment” or “ as security for the sum awarded.” The decree, at any 
rate, when executed by the Court completely transferred the mortgagors 

rights to Vishnu. . , , , ^ 

On this point, therefore, we think the Special Judge ^^s wrong m 

reversing the decree of the Subordinate Judge. But in the [3S8] 
of the revisional power of this Court we should not have 7*^^ 

bis judgment on this account, be having acted mtbm^his ■ 

bub that Vishnu has another ground on which to rely, ana one that sho^d 
have been fully considered bejore judgment was given ^eamst h m He 
purchased from Gopal more than twelve years before ^ 

the nresent suit. Gopal was the ostensible owner, and if Vishnu bought 
from him for value, he thus acquired a right, which under soh. II of art. 
134 of the Limitation Act (XV of 1877) would become unassailable by the 
mortgagor after twelve yeB.ta-Baivakhan Daudkhan y Bhtht Sazba 2). 
We have not Gopal before us, nor have we the materials for determining 


<1) L R. Ob* 798 (813). 
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whether Visbna really purchased from him or not. We will send the case 
back tbab the Special Judge may determiDO ou the fact whether Vishnu's 
purchase is proved, and decide the case accordingly. The rule is made 
absolute. Costs of this application to be borne by the opponent. 

Rule made absolute. 
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Before Mr. Justice West and Mr, Justice Birdwood. 


GOPI MaHABLBSVAR BhaT (Original Plaintiff), Appellant v. 
Shbso Manju (Original Defendant), ResponAient,"^ 

[4Db July. 18870 

Jurisdiction - Malicious pns^cuiion^Pro^ecuiim wlisn Civif Courts 

Act Vo/1869). B2—Bombay Act X of 1876, 15 ^Prosecution instituted 

by order of stiperior officer. 

An ofBoer r>f Government who prosecutes tot an injury personal to himself is 
not generally acting in his official capacity as prosecutor. If any particular class 
of interest is placed specifically under his tutelage, with a direction to guard them 
by the appropriate legal proceedings, suits instituted in the fulfilment of the duty 
thus assigned to the functionary are of course instituted in hie official capacity. 
A similar remark apnlies to criminal proceedings. A prosecatioo by a functionary 
is official when in carrying it on he is di'^ebarging a duty expressly or impliedly 
aspigned to bim by law. If the duty of prosecuting in any particular case is not 
[339] assigned to an officer a9 such, the consent or the order of his superior will 
not make the act an official one which in its nature is not so, as lying outside bis 
official functions. 

The defendant wa^ a forest officer in the service of Government. He proseouted 
a certain person for theft in (he Magistrate’s Court at Sirsi. The accused was 
defended by the plaintifi who was a pleader. During the bearing of thp case the 
defendant ID open Court made use of certain expressions towards the plaintifi, 
which it was alleged were defauiato^y, and were calculated to lower him in the 
estimation of the public, to injure his reputation, and to mar bis professional 
prospects. The plaintiff sent bim a notice claiming Rs 4,500 as damages for the 
injury done to him by the defendant. Tbe defendant (hereupon lodged a com* 
plaint before the Divisional Magistrate at Sirsi charging tbe plaintiff, under s. 189 
of the Indian Peual Code (Act XLV of 1860), with bolding out a threat, As , to a 
public servant for the purpose of inducing bim to refrain from doing his duty 
as such public servant. Tbe Magistrate dismi^^ed (be charge, and the plaintiff 
then filed the present suit against tbe defendant (or malicious prosecution. Tbe 
defendant pleaded that in lodging the complaint against tbe defendant he had 
acted in bis official capacity and under the orders of bis superior officer with 
reasonable and probable cause, and not maliciously ; that the suit was brought 
with reference to an act done by bim in bis official capacity as fore^^t officer, and 
that, therefore, tbe Court of tbe Subordinate Judge has no jurisdiction. The 
Subordinate Judge held that he had no jurisdiction, being of opinion that tbe 
defendant had proseouted tbe plaintiff in his character as a public servant, and 
that, therefore, tbe present suit against tbe defendant was one in which an officer 
of Government io bia official capacity wa<^ a defendant, and as such was cegniz* 
able by tbe District Judge only, under s. 32 of the Bombay Civil Courts Act (XIV 
of 1669|. He, therefore, dismissed the suit. In appeal, tbe Acting District Judge 
was also of opinion that the Subordinate Judge had do jurisdiction ; but he held 
that tbe Subordinate Judge was wrong in dismissiDg tbe suit, instead of return* 
ing the plaint for presentation to the District Court. He. tberofore, reversed tbe 
decree of tbe Subordinate Judge, and referred tbe plaintiff to tbe District Judge. 

Ou appeal by the plaintifff 

Eeldf by the High Court, that the defendant was sued as a private person for 
an alleged wrong to tbe plaintiff, and that the suit was rightly brought io tbe 

* Appeal from Order No, 14 of 1887. 
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Court of the Subordinate Judge. The order appealed from was, therefore, re¬ 
versed, and the District Judge was directed to dispose of the appeal on its merits* 

[R., 21 B. 773 (774).] 

Appeal from the order of A. H. Unwin, Acting District Judge of 
Kanara, in appeal No. 65 of 1885. 

This was a suit to recover damages for malicious prosecution. 

In July, 1882, the defendant, an assistant conservator of forests in 
Government service, prosecuted one Purli Kotraya for [360] tbeft in the 
Court of the Second Class Magistrate at Sirsi. The plaintifif, a pleader of 
the Kanara District, conducted the defence on behalf of the accused. In 
the course of this trial the forest officer used certain expressions, in open 
Court, tov7ards the plaintiff, which it was alleged were defamatory, and 
were calculated to lower him in the estimation of the public, to injure his 
reputation, and to mar his professional prospects. The plaintiff, therefore, 
sent a notice, in writing to the forest officer, demanding Rs. 4,500 as 

damages for the wrong done to him. 

On the receipt of this notice, the defendant lodged a complaint before 
the Divisional Magistrate (First Class) at Sirsi, charging the plaintiff, 
under s. 189 of the Indian Penal Code, with holding out a threat to a 
public servant, for the purpose of inducing him to refrain from doing his 
duty as such public servant. 

The Magistrate, who inquired into this complaint, discharged the 
accused, {the plaintiff) holding that no offence bad been committed by him, 
and that he was within his right in issuing the notice complained of. 

Thereupon the plaintiff filed the present suit against the defendant 
for malicious prosecution. He claimed Rs. 4,500 damages. ^ 

The suit was filed in the Court of the Subordinate Judge at Sirsi. 

The defendant replied {inter afia) that the prosecution had been 
instituted by him in bis official capacity, and under orders of his superior 
officers, with reasonable and probable cause, and nob maliciously ; that 
the suit was brought with reference to an act done by him io bis official 
capacity as forest officer ; and that, therefore, the Court of the Subordinate 

Judge bad no jurisdiction to entertain the suit. 

The Subordinate Judge held that the prosecution of the plambitt. 
under s. 189 of the Indian Penal Code, was instituted by the defendant 
in his character as a public servant, and that, therefor^ the present suit 
against the defendant was one in which an officer of Government m his 
official capacity was a defendant and as such was i^ognizaWe by 
District Judge alone. [361] under s. 32 of the Bombay Civil ^ct 

(XIV of 1869). He, therefore, dismissed the suit for want of _ 

In appeal, the Acting District Judge was also of 
Government had undertaken the defence of 

Judge's jurisdiction was ousted. But he bel t a XIV of 1869 

the Lit was wrong and that under s. 32 of (Bombay) Act XIV of 1869 

he h\ve been returned for 

Court (1). He acoordiugly reversed the aeoree of the Subordinate Judge 

and referred the plaintiff to the Distriet Judge 

Against this decision the plaintiff appe aled to the High Court. 

-^-oo . -RATTibav Civil Courts Act (XIV of 1869) as amendad by s. 15 

(1) Section 32 of J: (X of 1876) provides aa follows 

of the Bombay or Court of Small Causes shall receive or register a suit in 

No Subordm g ^ Government in his official capacity is a party, 

which the Government or any the plaintiff to the District Judge. 

rwLre^ouTLr (SSL provisions of s. 19) such suit shall be instituted.” 
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Narayan Ganesh Ohandavarkar, for the appellant:—The prosecution, 
of which the plaintiff complains under s. 189 of the Penal Code, was 
instituted by the defendant, not in his official capacity in the discharge of 
his official functions, but in his individual character for a wrong personal 
to himself. The mere fact that he instituted the prosecution with the 
sanction of his superior officer does not alter the character of the prosecu¬ 
tion. The defendant is sued, not in his official, but in his individual, 
character. The suit is, therefore, cognizable by the Subordinate Judge. 
Refers to Venkatrav Shrinivas Kavzalgi v. Bapu Bambaksh (1); Bankat 
Hargovind v. Narayan Vaman (2); Mohan Ishwarv. Haku Rtipa (3); The 
Collector of Bijnor v. Munuvar (4). 

Rav Saheb Visvanath Narayan Mandlik (Government Pleader), for 
the respondent:—The prosecution was instituted by the defendant under 
the orders of his official superior. He did not prosecute, except for and on 
behalf of the Forest Department. He, therefore, [362] prosecuted^ in bis 
official capacity. And the suit is substantially against an officer of 
Government for an act done in his official capacity. The suit, therefore, 
falls within the purview of s. 32 of Act XIV of 1869 as amended by s. 15 
of Act X of 1876. As a public officer the defendant is entitled to a notice 
under s. 424 of the Oivtl Procedure Code. Refers to Shakebzadee 
Shahunshah Begum v. Fergusson (5). 

JUDGMENT. 

West, J.—The rulings of this Court in Venkatrav Shrinivas v. Bapu 
Bambaksh (1) and Bankat Hargovind v. Narayan Vaman Devbhankar (2) 
show that an officer of Government who prosecutes ior an injury personal 
to himself is not generally acting in his official capacity as prosecutor. If 
any particular class of interests is placed specifically under his tutelage, 
with a direction to guard tbem by the appropriate legal proceedings, 
suits instituted in tne fulfilment of the duty thus assigned to the 
functionary are of course instituted in bis official capacity. A similar 
remark applies to criminal proceedings. A prosecution by a func¬ 
tionary is official when in carrying it on he is disoiiarging a duty ex¬ 
pressly or impliedly assigned to him by law. If toe duty ot prosecuting 
in any particular case is not assigoed to an officer as such, the consent or 
the order of his superior will not make the act an official one, which in its 
nature is not so, as lying outside hia official functions. Such an order 
may, however, be most important on the question of malice, i.e., a cons¬ 
cious violation of the law to the prejudice of the plaintiff (Broom’s Legal 
Maxims, p. 311). It may also bo important on the question of reasonable 
cause, and it is to be borne in mind that a plaintiff suing for malicious pro¬ 
secution has to establish that the defendant had no reasonahie cause for 
the steps taken by him against the plaintiff. 

In the present case it seems that the prosecution complained of was 
instituted under the order of the defendant’s superior; but that, however 
important, is not conclusive, as two officers of different rank might con¬ 
spire to injure an innocent person. In [363] such a case each would be 
responsible for the wrong. It is not likely that such a ease would fre¬ 
quently arise, but when it does, no one could say that the conspiracy 
was an act in the discharge of a public duty. Nor could individual 
malice be 80 protected under the English system of law. The allegation 


(1) Printed Judgments for 1875, p. 40. (2) U B. £70. 

(4) 3 A. 20. 


1887 

July 4. 

Appel¬ 

late 

OlVIL. 
12 B 3S8. 


725 


(3) 4 B. 638. 
(5) 7 C. 499. 



12 Bom. 364 


INDIAN DECISIONS, NEW SERIES 


1887 

July 4. 

Appel¬ 

late 

Civil 

12 B 356. 


[Yol. 


of ftn official ] ustnficatioii must ba mada oub by tha iadividual suad'as a 
private parson, and it must amount to more than a mere pretext or colour, 
as good faith is requirdd in the discharge of all public funetioos that 
affect the persons or possessions of subjects of tlie Crown. 

For these reasons, we must hold tbnt the defendant, sued as a private 
person for an alleged wrong to the plaintiff, was rightly sued in the Court 
of the Subordinate Judge. If the plaintiff has failed to mako out the 
essential points of bis oas*^, the District Judge should decide accordingly; 
but we must reverse his order for giving back the plaint, and direct him to 
dispose of tbe appeal on its merits. Costs of this appeal to abide the 
event. 

Order reversed and case sent back. 


12 B. 363. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


JiVAN Bhaga [Original Decree-holder), Appellant v. Hira Bhaiji 
[Original Judgment-debtor), Respondent.* [28th June, 1887.] 

Civil Procedure Code {Act XIV of 1882), s. 266 (c)~Build.ng site—Agriculturist 
bhagdar— Act {Bom. Act V of Decree—Execution against bbag. 

A having obtained a decree against B, who was a bhagdar, attached bis bhag 
in execution, including tbe gabhan or site upon which B.’s house was built. B. 
applied to have the attachment removed from ibe gabhan, on tbe ground that be 
was an agriculturist, and that, therefore, tbe gabhan of his bouse was procected 
from atiacbment ny cl. (c) of s. 266 of the Civil Procedure Code (Act XIV of 1882). 

Eeld, that the gabhan was subject to attaobment, and was not protected by 
tbe ab we clau.-e. B. did not hold as an asriculturist. He could not have occu¬ 
pied the house, except as a bhagdar, and it was as part of a bhag that the site 
was attached. The protection of a- 266, cl. (c), was intended for agrioultuiists 
in the strictest sense, and for agriculturists in that sole character, 

[R., 13C.P.L.R. 30 (31).] 


[364] Second appeal from the decree of A. Steward, Acting 
Assistant Judge at Broach, in appeal No. 93 of 1885. 

One Jivan Bhaga obtained a decree against Hira Bhaiji, who was a 
bhagdar, and in execution attached his bhag. As a part of the bhag he 
attached the gabhan or site of his dwelling house. Hira applied to have 
tbe attachment raised from tbe gabhan, on the ground that he was an 
agriculturist, anu that, therefore, the gabhan of bis house was protected 
from attachment, under s. 266 (c) oi the Code of Civil Procedure (Act 

XIV of 1882). , , . , 

This application was rejeoced by tbe Subordinate Judge on the ground 
that the protection afforded by s. 266 (c) of Act XIV of 1882 did not 

extend to a building site. , 

In appeal, the Acting Assistant Judge held that if the house of an 

agriculturist judgment-debtor could not be attached under the Code of 

Civil Procedure, the site of the house was not liable (o attachment. He, 

therefore, ordered the attachment to be removed from the gabhan in 

^ Against this order tbe decree-holder appealed to the High Court. 

Gokuldas Kahandas Parekk. for the appellant.—The Bhagdari Act 

(Bombay Act V of 1862) provides that a cannot be severed from 

* Second Appeal No. 37 of 1887. 
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the rest of the bhag inexeoatioa of a decree. The Act is, no doubt, inteod* 
ed to prevent the dismembdcment of a bhag, but the Legislature could 
never have intended that bkags should not be sold at all. This, however, 
would be the result if the lower Court’s view is adopted. The lower 
Court has extended the protection given by s. 266 (c) of the Civil Procedure 
Code to a building site. 

There was no appearance for the respondent. 

JUDGMENT. 

West, J —The appellant in this ease having obtained a decree 
against a bhagdar attached his bhag in execution As a part of the bhag 
be attached the gabhan or site whereon stands the respondent’s bouse. 
The Assistant Judge has held that the house itself is exempted from 
attachment, as being that of an agriculturist. The site, therefore, he thought 
must be equally exempt; [86S] and be has decreed that the attachment 
be raised from the site, even though this should involve the consequence 
which he foi'esees that thus the attachment will be defeated altogether 
through the legally inseparable character of the bhag. 

Bombay Act V of 1862 provides that a bhng shall not be sub-divided 
in execution of a decree, and that a homestead or appendant or 

appurtenant to a bhag shall not be attached, or sold apart from it. In 
8 . 266 fc) of the Code of Civil Procedure, it is provided that tbe materials 
of houses belonging to, and occupied by, agriculturists shall not be liable 
to attachment. Tn the case of Badhakisan Hakumji v. Balvant Bamji (1) 
it is said that the building contemplated is one dwelt in by an agri¬ 
culturist as such. There must be an occupation in good faith for the 
purposes of aerioulture, in order to get the benefit of the exemption. Here 
tbe respondent occupies, in one sense, as an agriculturist no doubt, but 
in a more special sense as a bhagdar. Except as a bhagdar he could not 
have held the particular house in question, and it is as part of a bhag that tbe 
site has been attached. The site does not fall w'tbin the words of the Civil 
Procedure Code. s. 266 (c); but, apart from that, we have here the 
Bhagdari Act dealing with a special and very limited class of prooerty. 
We have also the law of procedure subsequent in date, but of general 
application, and tbe terms of the two are such that taken without qualifi¬ 
cation they might together prevent any execution at all against a bhag. 
This clearly was not intended. The purpose of the more special Act was 
not that execution should be prevented altogether, but that it should pro¬ 
ceed against the as an indivisible aggregate, including the gabhnn \ 
and where a bhagdar holds in that character, it predominates over his other 
character as an agriculturist. He does not hold as an agriculturist, and 
only as such, and it was for agiiculturists in the strictest sen^e and for an 
agriculturist in that sola character that the protection of s. 266 (c) of the 
Civil Procedure Code was intended. This section being thus construed, 
room is lett for tbe operation of the other Act applicable to this case 
so as not to defeat the general purpose of the law, and both laws stand 
[366] together, the more special operating as a partial exception to the 
other— Ex parte Attiuater \ In re Turner (2) ; Dowling v, Betjemann^Z) ; 
Fcnn V. Bittleston (4) ; and James v. Cochrane (5). 

For these reasons we reverse the order of the Assistant .Judge and 
restore that of the Subordinate Judge, with costs. 

Decree reversed. 


(2) L.R. 5 Ch. Div. 27. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr, Justice Birdwood. 


Govind Lakshman Joshi and another (.Original Decree-holdm), 

Ajypellants v. Ramakrishna Hari Joshi {Original Judgment-debtor), 

Respondent.* [28th June, 1887.] 

Vritti—Jotisbipsna witti—‘Liability to attachment in execution of a decree—Civil Pro¬ 
cedure Code (Act XIV of 1882j, ss. 266 (f)—Nature of vtittie under Hindu law. 

'Iho jotishi vritti, beiog a right to reetire certain emolumeDlB as a reward for 
personal service, ie not liable to attacbment under s. 266 (/) of the Code of Civil 
Procedure (Act XIV of 1882). 

Qanesh Ramchandra Date v. Shankar Ramchandra (I) followed. 

Sewftfe—Under the Hindu law, vrittie are to be regarded as generally extra 
conimercium. 

[F.. 23 B. 131 (135).] 

Second appeal from the order of B. T. Candy, District Judge of 
Poona, in appeal No. 122 of 1886. 

In execution of a money decree, the appellants sought to attach and 
sell the judgment-debtor’s future interest in the jotishipana vritti. The 
judgment-debtor objected, on the ground that the vritti was not liable 
to attachment and sale under s. 266 of the Code of Civil Procedure (Act 
XIV of 1882). 

The Subordinate Judge overruled this objection, and ordered execu¬ 
tion to issue. 

[367] In appeal, the District Judge, following the ruling in Ganesh 
Ramchandra Date v. Shankar Ramchandra (1), reversed the order of the 
Subordinate Judge, and directed the attacbment to be raised. 

Against this decision the decree-holders preferred-a second appeal to 
the High Courc. 

Mahadev Bhaskur Chaubal, for the appellant.— Aj'otishi vritti is alien¬ 
able. In Mancharam v. Pranshankar (2) it was held that a religious office 
could be alienated within the family. Again, in Sadashiv Lalit v. Jayan- 
lihai (3), a decree expressly directed a vritti to be sold, and the decree 
was upheld. In Steele’s work on Hindu Law and Customs at p. 84 it is 
stated that the duties of a religious office can be performed by a deputy. 
In the present case the holder of the vritti generally entrusts his work to 
an agent or gumasta. If a vritti is alienable, then there is nothing, in law 
to protect it from attachment in execution of a decree. In this case the 
juagment-debtor’s interest in the vritti has been twice before attached and 
sold. It is now too late to contend that the vritti is not liable to attach¬ 
ment. 

Daji Abaji Khare, for the respondent, was not called upon. 

JUDGMENT. 

West J.— The appellants obtained a money decree against Eam- 
krisbna and in execution attached his jotishi vritti on three occasions. In 
1880 the profits for the year seem to have been appropriated towards the 
discharge of the debt. In 1883 the sons of Ramkrishna intervened, and 


• Second Appeal No. 624 of J886. 

(2) 6 B. 293. (3) 8 B. 186. 


(1) 10 B. 395. 
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procured the release of three-eighths of the profits from attachment. Then 
in 1884 the plaintiffs attached the whole right of Bamkrisbna as jo$hi, 
treating it as a thing in commerce and subject to sale under the execution 
against him. The District Judge has held it was not subject to sale, and 
no case exactly opposed to this decision has been cited. Probably the most 
correct view of vrittis under the Hindu law would be to regard them as 
generally extra commercium, but it does not seem necessary to resort to 
that principle. Section 266 (/) of the Code of Civil Procedure has been 
construed by the Goiirts as meaning that the right to take certain emolu¬ 
ments [368] as the reward for personal service is not liable to attachment 
^Ganesh Ramchandra Date v. Shankar Ramchandra (1). The right of 
the vyvahara joski is of this character(2) ; and even though he may have 
authority in some cases to name a gumasta, or substitute, that does not 
imply that he can be forced to do so, still less that in consequence his 
rights are alienable by a forced sale under a decree. We, therefore, 
confirm the decree of the District Court with costs. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

Pedro Antonio de Penha {Original Applicant), Appellant v. Jalbhoy 
Ardeshir Set {Original OppoMUt), Respondent.* [28tb June. 1887.] 

Sa/e— Proclamation—Civil Procedure Code [Act XIV of 1682), ss. 274 arid 289— Pro- 
perty brokin up into lots—Separate proclamations when necessary. 

Where property ioteoded to be sold io execution of a decree is divided into a 
number of sm^ll lots, as a means of obtaining a better aggregate price, the Jaw 
does not require that a separate proclamatioa of sale should bo made on each lot 
into which the property is so divided. 

A mere breaking up of a property into lots does not necessarily make it several 
properties for the purposes of a proclamation of attachment or sale. 

Where estates, though embraoed in the same process, are really at such a dis¬ 
tance that there is no moial certainty of communication to persons on, ur interest¬ 
ed in, the one of what is publicly done on the other, there should, no doubt, be a 
separate proclamation cn each, in order that full intimation may bs given of 
what is to be done. 

[R.. 13C.L.J. 192 = 9lDd.Ca3. 098.] 

Appeal from the order of Ray Bahadur Ghunilal Maneklal, First 
Class Subordioace Judge of Thana, in application No. 85 of 1886. 

One Jalbhoy Ardeshir Set obtained a decree t<j enforce nis mortgage 
lien by sale of the property mortgaged. The property consisted of land 
measuring 10 or 11 acres in area. At the request of the judgment-debtor 
the property was put up to sale [369] in 22 small lots, in order to realize 
a better aggregate price. The decree-holder purchased the property lor 
Rs. 14,000. 

Before the confirmation of the sale, the judgment-debtor applied to 
the Court to have the sale set aside chiefly on the ground that the procla¬ 
mation of sale was not properly made on the spot by beat of drum, so that 
many intending purchasers did not receive timely intimation of the sale, 
and the property was knocked down at a grossly inadequate price 

* Appeal No. 9 of 1687, from order. 

(1) 10 B. 395. (2) Steele’s L. C. 83, 84. 
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The Subordinate Judge rejected this application, on the ground that, 
no irregularity in publishing the sale was proved. 

Thereupon the judgment-debtor appealed to the High Court. 

bkamrao Manekji Bele, for the appellaot.--The sale is vitiated by a 
material irregularity m publishing it. The proclamation ot sale was not 
made where the property was situated. The property was divided into a 
number of lots, and each lot was put up to sale separately. There ought 
noA ^ ^ separate proclamation on each lot. Refers to ss. 274 and 

289 of the Code of Civil Procedure (Act XIV of 1882), and cites Tripura 

Churn Pal (1) ; Gopee Nath Dobey v. Boy Luohmeeput 
Smgh Bahadur (2); Ealyiara Chowdhrain v. Bamcoomar Goopta (3); 
Showers v. Seth Gobind Dass (4). 

Kirkpatrick, for the respondent.—The land was going to be sold in. 
one lot. but at the request of the appellant it was put un to sale in 22 small 
lots. The property is situated within a small area, and the distance 
between ttie lots was less than half a mile. The mere breaking up of a 
property into lots does not make it several distinct properties, so as to 
require a senarate proclamation to be made on each separate lot. Section 
274 of the Code of Civil Procedure provides that the proclamation should 
be made on or adjacent to the property.” This was‘done in the present 
case. There was, therefore, no irregularity id publishing the sale. Nor 
has any loss been shown to have arisen from any irregularity. 


JUDGMENT. 

West, .7.—The proclamation of sale in this case was made 
without a prior attachment, because the suit had been brought by 
f370J a mortgagee to enforce payment of the mortgage-debt with which ■ 
the prooerty was charged. At the request of the mortgagor, the property, 
which was of an area of between 10 and 11 acres, was divided into 22 
small lots as a means of obtaining a better aggregate price. The only 
objection to the regularity of the proceedings connected with the sale, 
that has been left in contention at the rand of the arguments, is this, that 
a separate proclamation of the intended sale ought to have been made on 
each lot into which the property was or was to be divided. Section 289 
of the Code of Civil Procedure requires the proclamation to bs made 
where the property is attached. Tliere being here no attachment, we 
must read the section by analogy as saying “where the property would or 
might be attached,” and that is, by s. 274, a snot on or adjacent to the 
property to be sold. A proclamatioo orally made on any part of so small 
ao area with beat of drum would be made on a spot 'adjacent to ” every 
one of the sub-divisions, i.e., near each one of them, so that even if they 
are to be regarded as separate properties, the necessities of the law would 
seem to have besn satisfied. A mere breaking up of an area into lots, how¬ 
ever, does not necessarily make it several properties for the purposes of a 
proclamation of attachment or sale. Where estates, though embraced in 
the same process, are really at such a distance that there is no moral 
certainty of commiiaicatioo to persons on or interested in the one of what 
is publicly done on the other, there should, no doubt, be a separate 
proclamation on each, in order tuat full iucimation may be given of what 
is to be done. 

We confirm the Subordinate Judge’s order with costs. 

Order confirmed. 

(2) 3 G. 542. (3) 7 0. 466. (4) 1 A. 400. 


(1) 11 C. 74. 


730 



yi.] DEV GOP’AL savant V. VASUDEV VITHAL SAVANT 12 Bom. 372 


12B. 371=13 iDd. Jar. 27. 

[371] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Dev Gopal Savant {Original Applicant), Appellant v. 

Vasudev Vithal Savant (Original Opponent), Respondent.* 

[llth July. 1887.] 

Execution of decree—Decree for partition—Civil Procedure Code tXIVof 18^2), s. 266 27^ 

—Land Revenue Code {Bombay Act V of 1879), a, lH—Colltclor^s powere in execut- 
ing pittUion decree:^—Civil Court's Jurisdiction to control Collect Jr's action — 

Practice ^Persons not parties to proceedings in appeal not bound by the result of 
those pi oceedings. 
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Decrees io three sepirato suits for the partition of a certain estate having been 
reforrod to the Colleotor of Batnagiri for execution under the Civil Procedure 
Code (Act XIV of 1882). s. 265. Bhiv Savant and Ramachandra Gopal. (brother 
ol the dret appeli^ot), who were parties to the suits, objected to the Collec¬ 
tor’s mode ol partition, and applied to the Court to set aside the Collector’s scheme, 
and to direct a fresh partition. The Subordinate Judge of Vengurla granted the 
application, and s-^t aside the partition ordered by the Collector. Against this 
order Vasudev Vithal Savant, who was plaintiff io one of the nuits. appealed to 
the District Court, and in the appeal be made Bhiv Savant alone the respondeut. 
The District Court reversoi order of the Suhoedinate Judge, and upheld the 
I titx of the 0 )lleutor. Thereupon Bhiv Savant preferred a second appoal to the 
High Court against the decision of the District Court To this appeal neither 
Bamchandra Gopal oor hie brother, tbe present appellant, were made parties* 
Toe High C^uro having confirmed the decision of the District Court, proceediogs 
were taken to carry out tbe partition according to ibe Collector's original 
scheme. The appeltaor. objected, on the ground that tbe C>diector's s bemo bad 
been ^et aside by the Subo^'dinate Judge, and that be (tbe appellant) bad not 
been a party to tbe proceMlings in cither of tbe appellate Courts. He contended 
tbaL he was, theretore, not bound oy the decisions of tbe appellate Courts, and 
that the order of tbe Suboedinate Judge, setting a^ide tbo partition ordered by 
tho Collector, was still in force so far a» he was concerned. He, therefore, applied, 
that tbe property should be divided in accordance with that order. His applica¬ 
tion was r«‘jccted by the Court offi^st instance as time barred, inasmuch as more 
than a year bad elapsed since the date of the order of tbe Subordinate Judge, and 
during that time the applicauc bad taken do steps to enforce tbe order. In 
appcil, tho Acting District Judge confirmed the order of the lower Court, holding 
tbit the order of tbe Subofdioate Judge was no longer in force, having been set 
aside by tbe High Court. On second appeal to tbe High Court, 

IIeld» that tbe appellant was not bound by the final decision of the High Court. 
The original order being Id his favour, he could not be deprived of the benefit of 
that order without having the opportunity t'> defend it. Not having been a party 
to tbo proceedings in appoal, ho was not affected by the r< ^ult of those proceedings. 

[372] Whore there are several respondonts before tbe Court of first appeal, 
though one of them may represent his fellows in a furtber appeal, be cannot 
r‘fprescnt a person who was not his oo-rospondent, and agaio^t whom, therefore, 
00 decree could have been madeoa a p-»iDt cemmon to the two, or on any poiot 
at all. 

Held, nevertheless, that tbe appelUnt could not succeed in tho present appeal, 
tbe object ofwhi. 2 b was to revive the order of tbe Subordinate Judge. That order 
Was one which the Sub ordinate Judge had no power to make. It involved taking 
the execution of the decree for partitiou out of the Collector’s hands into his 
direct, contradiction of the law. In case of partition of lands, s. 265 of 
the Civil Procedure Code (Act XIV of 1882) and e. il3of Bombay Revenue Code 
(^Bombay Act V of 1679J place the execution of the decree entirely in the Collector’s 
hands. This does not deprive the Court of judicial control of its decree ; as for 
instance, if it should appear to have been obtained by fraud or surprise ; but in 
present case nothing of ihat kind was relied on. Not was it asserted that the 
Collector had acted in bad faith, or contravened the command of the Court, or 
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traasgreaaed the law. What was alleged was that he bad made an objeofcionable 
partition. This was not a ground on which the Sabordinate Judge could intecfera, 

iF., 15 B. 527 (529/ ; R„ 14 B. 450 (451); 28 B. 238 (240) = 5 Bom L. R. 949 (950).] 

This was an appeal from the order of H. Batty, Acting Dietricb Judge 
of Ratnagiri; in appeal No. 31 of 1885. 

The parties to this appeal were, along with others, parties to three 
different suits for partition of the same property. 

In original suit 527 of 1865, Ganesh Har Savant was plaintiff. 

In original suit 35 of ] 866, Ramchandra Gopal was plaintiff. 

In original suit 36 of 1866, Vasudev Vithal Savant was plaintiff. 

In all these suits decrees were passed for partition of the same property ; 
and execution being applied for, the Collector was referred to, under s. 265 
of the Code of Civil Procedure (Act X of 1877), for particion of the estate. 

Wheu the Collector was about to effect partition, one Bbiv Savant, 
who was a party to all the three suits, objected to the Collector’s mode of 
division, and applied to the Court to set aside the Collector’s scheme, and 
direct a fresh partition. In this application he was joined by Ramchandra 
Gopal, the plaintiff in suit No. 35 of 1866, and brother of ohe present 
appellant. The Subordinate Judge of Vengurla entertained the application, 
made an inquiry into the matter, and ultimately set aside the partition 
ordered by the Collector. 

Agaiost this order, Vasudev Vithal Savant, the plaintiff in suit No. 36 
of 1866. appealed to the District Court, and made Bbiv Savant alone a 
respondent. The District Court reversed £373] the order of the Sub¬ 
ordinate Judge, and upheld the Collector’s prooeediugs. Toe High Court 
confirmed the District Court’s decision in second appeal No. 185 of 1883. 

The present appellant (Dev Gopal) and his brother Ramchandra Gopal 
were not parties to the appeal either to the District Court or to the High 
Court. 

After the High Court’s decision, when the Collector’s original scheme 
for partitioning the estate was sought to be carried out, the present appel¬ 
lant objected, on tbe ground chat as be was not a party to the proceedings 
in either of the appellate Courts, he was not bound by the final decision 
of the High Court, and that the order of the SuDordinaoe Judge for setting 
aside the partition ordered by the Collector was still in force so far as he 
was concerned. He, therefore, applied for a distribution of tbe property in 
accordance with that order. 

This application was rejected by the Court of first instance, on the 
ground that more than a year had passed since tbe order for a fresh partition 
had been made by the Subordinate Judge, and the applicant had taken no 
steps to enforce it. The application was, therefore, dismissed as time- 

barred. _ , . -r , 

Id appeal, the Acting District Judge held that the Subordinate Judge 
bad no power, under the present Code of Civil Procedure, bo ordei the 
Collector to make a fresh partition, and that even if bis order were legal, 
it was no longer in force, having been set aside by the High Court. He, 
therefore, confirmed the order of the Court of first instance. 

Against this decision a second appeal was preferred to the High 
Court. 

Ghanaskam Nilkant, for the appellant.—Tne appallanbwas not made 
a respondent in the District Court, nor was he a party bo the appeal to 
this Court. He is, therefore, not bound by this Court’s decision. The 
order appealed against was in bis favour. He cannot be deprived of bhs 
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benefit) of that order, witboub the opportunity of defending it. The 
Golleetor acts ministerially ia eiceouting a decree of a Civil Court, and hie 
action is subject to the control of the Court whose decree be has to 
execute— [374] Mahadaji Karandikar v. Hari D. Ohikne (1) and Lallu 
Trikam v. Bhavla Mithia (2). 

If a partition is made unfairly by the Collector, it may be set 
aside by the Court. Refers to Parbhudas Lakhmidan v. Shankarbhai (3). 

The order of the Subordinate Judge for setting aside the division 
ordered by the Collector was, therefore, legal. 

Manekshah Jahangirshah, for the respondent.—The appellant was 
sufficiently represented by the other co-sharers, who were respondents 
before the District Court anl appellants in this Court, Section 544 of the 
Code of Civil Procedure provides for a case of this kind, The appellant 
was as much interested as the other co-sharers in the proceedings in 
appeal. And as the order of the District Court proceeded upon a point 
common to all the co-sharers, he must be held bound by the final decision of 
this Court— B.ibaji Dhondshet v. The Collector of Salt Revenue (4). Under 
the Code of Civil Procedure a certain discretion is given to the Collector 
in the execution of a decree. So long as ho does not exercise chat 
discretion perversely, the Civil Court cannot interfere and take the 
execution out of his hands. In the present case it is not alleged that the 
Collector transgressed the law or contravened the deoreu. The Subordinate 
Judge had, therefore, no jurisdic'.ion to order a fresh partition. 

JUDGMENT. 

West, J. —In this case the appellant, as represented by his brother, 
now deceased, presented to the Subordinate Judge certain objections to 
the partition which the Collector wa.s about to make of an estate under 
a decree. The Subordinate Judge entertained the application, obtained a 
report from a surveyor, an.l thereuuuu made an order for superseding the 
distribution ordered by the Collector. 

An appeal was made to the District Court, where the District 
Judge reversed the Subordinate Judge’s order ; and on a further appeal to 
this Court this decision of the District Court was confirmed. But the 
present appellant was not a party to either of those appeals. Several 
applications for execution of several [375] decrees had been consolidated 
in the Court of first instance ; the parties concerned were numerous ; and 
in naming ihe respondents in the District Court the apnellants then omitted 
the present appellaut aod his brother, who thus dropped out of the further 
proceedings. 

The effect of the High Court’s decree was to re-establish the status 
9MO auie'the Subordinate Judge’s order made on the present appellant’s 
objections. But when it was proposed to give effect to the Collector’s 
original project of distribution, the appellant objected that the order made 
for setting aside that project—and made on his application—must be 
regarded as still in force as to him. because he had not been even called 
on to defend it against the appeal to the District Court. It has been 
contended before us that as there is a kind of joint interest amongst the 
parties prejudiced by a decree affecting them on a common ground, such 
^at one party appealing may bind his co-judgment debtors by the result— 
Babaji Dhondshet v. The Collector of Salt Revenue (4); so when some of the 
respondents in the District Court became appellants in the High Court, 

(1) 7 B. 332. (2) li B. i78. (3) 11 B. 662. 
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they represented all the persons in Che same interests. Bat it does 
not follow that because all who stand on the same right and are similarly 
affected are bound in an appeal by the result of the judgment between 
one of their number and the respondeat that they should necessarily be 
bound, without notice, by the steps in a further appeal. If the judgment 
has been in their favour, they ought not to be deprived of the benefit of it 
without having the opportunity of defending it. In this case, however, the 
responHents before the District Court were the appellants here, and though 
one of them might reoresent his fellows in a further appeal .he could not 
represent a person who had not been his co-respondent, andagaiust whom, 
therefore, no decree could have been made on a point common to the two, 
or on any point at all. 

It cannot, therefore, be held that the first appellant is bound because 
be was represented in the appeals. The only question would be whether 
the High Court’s decree could be carried out against any of the co-sharers 
when effect could not be given to it without interfering with the holdings 
of other co-sharers who bad not been parties before the High Court. 

[376} But we are asked now to revive the order of the Subordinate 
Judge, and that cannot be done without contradicting the decree of this 
Court, since a partition as amongst some of the co-sharers on a particular 
principle must needs affect all. It is desirable, before we deal with that 
problem, to consider whether the Subordinate Judge’s order was one that 
he could legally make. Now the Collector no doubt acts ministerially in 
executing a decree of a Civil Court, but then a certain discretion is allowed 
to him : and so long as he keeps within the bounds thus prescribed, the 
Civil Court has no right to replace his discretion by its own. In the 
case of a partition of lands, s. 265 of the Code of Civil Procedure and 
8. 113 of the Bombay Revenue Code (Bombay Act V of 1879) place the 
execution entirely in the Collector’s hands —Parbhudas Lakmidas v. 
Shankarbhai (1). This does not deprive the Court of judicial control of its 
decree, as for instance, if it should appear to have been obtained by fraud or 
surprise ; but in the present case nothing of that kind was relied on. Nor 
was it asserted that the Collector had acted in bad faith, or contravened 
the command of the Court, or transgressed the law. What was alleged 
was that ho bad made an objectionable partition. This was not a ground 
on which the Subordinate Judge could ipberfere. His orJer involved 
taking the execution out of the Collector’s hands into bis own, in direct 
contradiction to the law. We cannot resuscitate an order so obviously 
wrong as this, and we must, therefore, cocfirm tha decree of the District 
Court. Bub each party 19 to bear his own costs throughout the present 
proceedings. 

Order confirmed. 


(1) 11 5. 662. 
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[377] EKVISIONAL CRIMINAL. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 

Bhawoo Jiyaji V. Mulji Dayal * 

[22nd March, 1888.] 

{Act XLVof 1860). S2. 79,99. and 3ii~Acl done by a person by mistake 

of joct in good faith beluvmg himself justified by law-Bight of private defence 

/ ® co.’our bf his Office-Act XIll 

of 1856), s.3o—Beasonab‘e suspicton—Obs'ruction to a police officer whle actina in 
executwnofduty-Arrest—Criminal Procedure Code lAct X of 3882), ss. 5i 488 
—aign Oourt $ powirsof revistono ’ * 

Oq tbe 29th December. 1887, tbe accused, a police constable, was on duty at » 

the Arthur Crawford Market. His turn of duty lasted from 
Betweeo 6-30 and 7 A.U., be saw the oomplaioant oarrying under 

wAn? 0^.Suspecting that tbe cloth was stolen ptopercv. be 

went up to tbecomp'ainaut and questioned bim. In answer to one of the qucs- 
Mods the complainant stated that tbe cloth was made inEogland The accused 
^lioing that each pi^e ^re Gujarathi marks, and not ^knowing that such 

“iV^anrthlftV^ th>.t this statetnent was 

Iwt 5 He took bold of one of the pieces of 

^ complainimt objected to this 

and there was a scuffle between them for tbe possession of the cloth Tbeaccus- 

‘oa European Inspector, to 
whom he stated the facts, alleging that he bad arrested the complainant because 

maJ*anTo'‘n Ilf ** .'^‘‘®.^“spcctor. seeing that the complainant was an old 

man. and on the accused saying be was not hurt, let the complainant go. 

The complainant then lodged a complaint before the Acting Cuiof Presidency 

mnJI accused With wrongful restraint and wrongful confine^ 

Pinal the Indian 

ed the accused ^andVa^^^Sil that the complainaut had assault- 

°° justieoatioo for tbe suspicion which 
the accused professed to entertain ; that there were no reasonable grounds for 

questioniog the complamanl about tbe cloth in his possession • and that the 

wkhiuranv^alid accused in treating the complainant. 

aceSjf wfoi^fnl thief. The Magistrate convicted the 

XLV oflLo) nd l under s. 342 of the Indian Penal Code (Act 

f ^ ®®“tenced him to four months’ rigorous imprisonment. 

linHflP fU ^ ^ ^ Court, that thecoovicrion was wrong The accused havine 

TosZ^tT£7.‘Z°7 ■" '■“Pi™'’" °i«b iJlL 

possession Of the complaiDs^'ent was stolen propprtTe w<i 8 iustified in 

p’lofoir^d T “■»I hi r.rhi 

poons. aud having received an.owers which were not in bis oninion r'? 7 R 1 

redtl 7 ’ thal he wasTgallv ulfi! 

tions tfffhA suspected to be etolen property. Tbe putting of Jiues- 

ouriosity but in^o d°*?'' “°t for the purpose of causing annoyance or from idle 
as dr 6 n«d^nV 4 nf 1 ^° t ^ suspicions. w.»s an indication of good faith. 

f«rA J Indian Penal Code (Act XLV of 18G0). He was there. 

Wai' i ®°ted by s. 79 of the Code. Even though the act of the accil-ed in 
thou^I'the^® cloth might uot have been strictly justifiable by I.aw.-that is even 
able ® might not have been a complete basis of fact to justify a reason 

righro? S;?," P'»P«>y.-slill the ooJplSat hT™ 

serv^&nfc arf • under s- 99 of the Code, as the accused was a nublic 

was not ^ grievous hurt. The complainant 

iug it from ffls UndI“Td allow the accused to inspect the doth, in gnatoh- 

arrested, under r 54 ci Vm ll therefore, legall j 

obetruoting a poHm offioA^ Procedure Code (Act X of 1882), lot 

_a ponce ottioer while acting in the execution of bis duty. 


* Criminal Revision Ho. 24 of 1868, 
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Held also, that the High Court will ezecoise its power under i^s. 435 and 489 
in the interests of justice, in exceptional cases, as whore the enquiry in the lower 
Court has been faplty. 

[R . 14 B. 331 (341) : 28 B. 533 (549) =6 Bom. L. R. 379; 31 B. 293 (298)=9 B-im. L. 
R 230 : 22 C. 998 (1001) ; 21 M. 78 = 1 Weir 123 (126); Rat. Unr. Or. Gas. 908 
(914) ; D.. 21 C. 324 (329).] 

This was an application, under s. 439 of the Code of Criminal 
Procedure (Act X of 1382). for revision of the order of A. "W. Crawley- 
Boevey, Acting Chief Presidency Magistrate. 

On the 29th December, 1887, the accused, a police constable, was 
posted to do duty between 4 and 7 o’clock A M. near the Arthur Crawford 
Market in Bombay. At about sunrise (between 6-30 and 7 o’clock) he 
saw the complainant, a cloth merchant, carrving three pieces of cloth 
under his arna. Suspecting that they were stolen property, he went up 
to the complainant and began to question him as to bow be bad obtained 
them, &c. The complainant replied that he had brought the pieces 
from his shop, and that they wei'o of English manufacture. The 
accused was not satisfied with the answer given by the complainant, 
especially as two out of the three pieces bore a native name stamped in 
Gujarathi characters, and he took’hold of one of the pieces of cloth 
to examine it more closely. The complainant resisted and snatched it 
from the constable’s hand. A scuffle ensued, which ended in the arrest 
of the complainant. The complainant was then taken to a police station, 
where he was placed before a Police Inspector. The accused told the 
Inspector what had happened, stating that he had been assaulted by the 
complainant. The Inspector, finding that the assault was too trivial to 
notice, discharged the complainant without taking any [379] recognizance 
or bail and without framing any charges against him. The complainant 
was in police custody for upwards of f'>ur hours. 

On the 3rd January, 1888, the complainant laid an information 
before fihe Acting Chief Presidency Magistrate, charging the accused with 
wrongful restraint and wrongful coofinement under ss. 339 and 340 of the 
Indi.an Penal Code (Act XLV of 1860). 

The defence was that the coraolainant had assaulted the accused, 
and was on this acrount arrested and kept in cootinetoent until be was 
discharged by the Police Inspector. 

In his examination the accused staled that he suspected the 
complainants (Isi) because he was dressed in dirty clothes, (^ndly) because 
one of the nieces of cloth which he was carrving under his arm was 
soiled, and {Zrdly) because the cloth bore a Gujarathi stamp. _ 

The Magistrate found that there was no jti=?tification for the suspicjon 
which the accused professed to entertain, and that there wore no reasonab e 
grounds for suspecting or questioning the coraDlainaot at a 1. e 
considered lhat it was imrnaterial to determine whether the a*t)an 

had assaulted the accused, as the souffla arose solely from the ac ion o 
the constable in treating the compUinint, without any valid reason, as a 

suspected thief. 

The Magistrate convicted the accused of wrongful confinement under 
S. 342 of the Indian Penal Code, and sentenced him to four months 
rigorous imprisonment. The Magistrate’s judgment was as follows 

Bhawoo Jivaji. a police constable. No. 1. 0 division, is charge! with 

wrongfully restraining and confining Mulji Diyal, a Bhatia cloth-broker 

and shopkeeper. The material circumstances which have led to this 
charge were thus related by the complainant in his exammabion-in-ohiel 
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OQ the 6bh January. (His Worship read a portion of the deposition.) 1888 
The main facts of the complainant’s story are substantially admitted by March 22 . 

the accused constable in his examination recorded on the same day. I- 

find it proved, (1) that the complainant was stopped and questioned by Revi- 
tbe accused regarding three pieces of cloth that he was carrying ; (2) that SIONAL 
an altercation occurred between them on the subject; (3) that the complain- OaiMlNAL 

ant was ultimately arrested and marched off iu ignominy through the - 

streets, first to the Girgaum Police station and then to Dhobi Talav ; (4) that ^2 B. 377. 
he [380] was in police custody for upwards of four hours before being finally 
discharged by Inspector Saunders without any recognisance being taken or 
charge framed against him. 


The defence is that the complainant assaulted the police constable, 
who on this account arrested him, and kept him in confinement until he 
was ultimately discharged by his European superior officer. In his exa- 
minatlon-in-chief, the complainant admitted that he had a scuffle with the 
accused :—“X said they (the pieces of cloth) were not stolen. He then 
commenced to snatch them. I pulled them on one side and he on the 
otlier. The sepoy got vexed and caught me by the collar of mv coat and 
said I will take you away just now. and I will show you.’ ” ’ In cross- 
examination the complainaut was further pressed by Mr. Mehta about 
this struggle. He denied having struck the sepoy, but admitted that his 
hand might have gone against his body. (His Worship read the evidence 
on this point). For the defence two witnesses were called to prove the 
alleged assault. Police ramosi Ramlotun. No. 15. says “ The accused 
said that somethiog was written oo the pieces in Gujarathi. The com¬ 
plainant got angry, struck the accused on his chest with his open hand, 
and caught him by the coat. The complainant was then excited. I said 
^ the complainaut :— Lst go, why do you altercate with the sepoy,’ 
He then let go the sepoy. The accused caught the complainant by the 
coat, saying You have not replied to my questions, and struck me • come 
withmetothec^tau^i.”' Govind Gunsett. No. 16. a servant employed in 
the pan-soopari shop where the altercation took place, states as follows 
J-he accused said they bore Gujarathi characters on them. Thereupon the 
complainant assaulted the accused. Complainant struck him on the chest 
with his open hand and caught bold of the accused. I was alone in the 

I T substantially agree about the circumstances 

under which the altercation between the complainant and accused took 
place. The police constable for some reason or another entertained or 
pretended to entertain, suspicion that the three bundles of cloth carried 
oy the complainant were stolen property. 

It is coptended for the defence (1) that the constable was bound to 
mate enquiries and to act. if necessary, under s. 35 of Act XIJI of 1856 • 
12) that the suspicion was reasonable (a) because it was unusual for ner- 

bundles of cloth about so early in the morning i.e 
about 6-30 or 7 A.M.; (6) because the complainant, though dressed as an 

and long wbite L'.Tad soiled 

Rothes, (3) because the bundles of cloth, though said to be of English 
atteottn^ir’l^^v stamped in Gujarati characters. ^Mv 

reasonable 
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1888 streets regarding bis own goods. Merchants and shopkeepers are, he 
March 22. says, habitually on the move before 7 A.M. The complainant was dressed 

- in ordinary Bhatia dress very unlike the dress usually worn by the criminal 

Eevi- classes. Cloth is habitually stamped at Manchester with native names in 
SIGNAL Gujaratbi characters. 

Criminal. [381] On the evidence befoi'e me, I am bound to say that, even 

- allowing for honest stupidity, I cannot see the slightest justification for 

12 B. 377. the suspicion which the police constable professed to entertain. The 
proposition that no Bhatia merchants may carry their own goods in the 
streets of Bombay before 7 o’clock in the morning, without being subject¬ 
ed to the danger and annoyance of being treated as suspected thieves, 
seems scarcely worthy of serious consideration. Even the most stupid 
and ignorant constable in the force very well knows the difference bet¬ 
ween the dress and general appearance of the ordinary criminal classes 
and I'espectable Bhatia shopkeepers in their customary caste dress. The 
notion that a Bhatia shopkeeper becomes a legitimate object of police 
suspicion if he wears a soiled coat is also clearly preposterous. An ignorant 
police constable might doubtless be surprised to learn that cloth made in 
Manchester was stamped in England with Gujarathi characters; but 
ignorance of such facts can hardly be pleaded as an excuse for improper 
police action ; and the public rights of the community cannot reasonably 
depend upon the ignorance or intelligence of particular native constables. 
Section 35 of Act XIII of 185G does, no doubt, leave very much to police 
discretion ; but when this discretion is challenged, each case has to be exa¬ 
mined on its own merits, and in the present instance there were, in my 


opinion, no reasonable grounds for entertaining any suspicion or for ques¬ 
tioning the complainant at all. Excluding the hypothesis of wilful miscon¬ 
duct suggested in the information, it would seem that the accused consta¬ 
ble, either out of spite, curiosity, or officious inquisitiveness, took it into 
his head to ask some questions about the cloth that the complainant 
was carrying. The latter not unnaturally resented the questions as an 
insult and as a gratuitous imputation on bis honesty. I have little doubt 
that angry words did pass between the parties, and that some kind of 
seuffie and altercation took place. The complainant and accused have 
both given their respective versions of what occurred. Whether the 
the scuttle was caused by the constable seizing the cloth and both 
oarties tugging at it: or whether the complainant pushed the constable or 
struck him a slight blow with the open band is not. in my opinion, very 
material, for it is quite clear that the scuttle was caused simply and solely 
by the action of the constable in treating the complainant without any 
valid cause whatever as a suspected thief. The constable having pro¬ 
voked the scuttle by the proceedings described could, no doubt, say that 
he was technically assaulted, and could use this nominal assault as an ex¬ 
cuse for arresting and confining a man with whom he had had a quarrel; 
but under the circumstances described, there was, in my opinion, no 
legal justification for the arrest; and the manner in which the complainant 
was confined, and was made to march in ignominy through the streets 
with his arms tied and the constable’s band on his collar, clearly shows 
the spirit in which the arrest was made. The complainant has further 
sworn that the constable kept saying to the passers-by that he had 
arrested a thief, and that terms of abuse ‘ salla" and bkadwa" were 
addressed to him by the constable in the public street while he was a 
urisoner in his custody. I see no reason to doubt the substantial truth of 
this evidence, which is confirmed in all material points by the witnesses 
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for tbe prosaoution. Even if there was any colourable excuse for 
arresting the complainant at all, there was certainly none for the manner 
in which the arrest was effected and [382] for the treatment of the 
complainant while a prisoner in the accused constable’s custody. 
Sections 46 and 50 of the Code of Criminal Procedure, reproduced 
in Buies 3 and 4 of the Police Standing Orders, relating to apprehen¬ 
sions, lay down that—“ in making an arrest the police officer should 
actually touch or confine the body of tbe person to be arrested 
unless there be submission to the custody by word or action. The person 
arrested should not be subjected to more restraint than ts necessary 
to prevent his escape.” In the present case there was apparently 
the fullest submission to the custody: yet notwithstanding this submission 
the complainant was subjected to the most humiliating treatment with¬ 
out any apparent reason or excuse. Police officers who offer unwarrant¬ 
able personal violence to persons in their custody are punishable in the 
Mofussil by s. 26 of Bombay Acc VII of 1867.' I do not find in tbe 
General Orders of the Bombay City Police any special regulation on this 
important subject; but it is clear to me that the circumstances of this 
arrest were unusual and improper, and are susceptible of no legal 
justification. The Proceedings that took place at tbe police station appear 
to suggest one of two things—either that the alleged assault on tbe cons¬ 
table was in the first instance not believed at all, or that it was considered 
so trivial as not to warrant any further proceedings being taken. After 
hearing every thing that the constable and bis witnesses had to say, 
Inspector Saunders discharged the complainant (1) without recognizance 
or bail ; (2) without framing any charge against him under the Police 
Act; and (3) svitboub even reporting the case for the information of the 
Commissioner of Police. Although the complainant is now said to have 
been arrested for the very serious offence of assaulting a public servant 
in the-execution of his duty {s. 353, Penal Code), yet no action of any kind 
was taken to bring the case before the Court or to subject the constable’s 
action to any formal enquiry. Mr. Mehta and the police officers concerned 
appear to be fully conscious that thissummary discharge of the complainant 
after be had thus been ignominiously arrested, and kept in confinement for 
four hours, was a weak point in the case and one that plainly needed some 
justificatioD. On this subject, Mr. Mehta was instructed to invite my 
special attention to'Rule 2 of the Standing Police Orders on the subject of 
assault at p. 6 of the General Police Order Book. The rule runs as follows; 

2—Charges preferred by constables of assaults on themselves are to be 
strictly investigated by the European police ofificcr making the enquiry and 
discouraged as much as possible especially when the assaults are trifling, 
or the accused is known, so that: a summons can easily be obtained.” 

It is obvious that if the complainant was really arrested, as Mr. Mehta 
now contends, for an offence under s. 353, Penal Code, for assaulting a 
public servant to deter him from doing bis duty, this rule has no application 
at all. Offences under that section are serious offences, for which the police 
may arrest without warrant. In other words, they are cognizable. The rule 
quoted plainly relates to common assaults only, which are non-cognizable 
oflences, and which can only be dealt with by a Magistrate on a summons 
duly obtained. This rule furnishes no justification whatever for the summary 
discharge of a pwson who is said to have been arrested for a serious coguiz- 
able offence. The evidence given by Inspector Saunders on this material 
point is important. iReads evidence at close of examination-in-chief) It is 
clear from his evidence that the [383] alleged assault was considered too 
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1888 trivial to notice, and that a charge of “ disorderly behaviour” was not 
March 32. framed by Inspector Saunders, because, as be says, the complainant 

- was an old man. If, however, the arrest was justifiable at all, both 

Kevi- the parties concerned were entitled to have a further enquiry before 

SIGNAL a Magistrate; and to discharge a complainant summarily after be had 
Criminal. confinement for four hours, and had been subjected to the 

-greatest humiliation, was an act of very doubtful propriety. Inspector 

12 B. 377. Saunders apparently wishes to suggest that he made the discharge through 

compassion. He may, however, possibly have been influenced by the 
consideration that the action of the police constable would not bear enquiry: 
and that if the complainant were discharged, and the case could be sun- 
pressed, it would be expedient for all parties. Whatever his real motive 
was, I am of opinion that he acted irregularly and contrary to the Standing 
Orders in discharging the complainant without even reporting the case to 
the Commissioner of Police, as provided by Eule 6 of the Standing Orders 
relating to prisoners at p. 142 of the General Orders. Under s. 54 of the 
Code of Criminal Procedure, and under s. 86 of the Bombay Police Act 
(XIII of 1856) police officers are empowered in certain cases to arrest 
without warrant. But such arrests can only be made as a preli¬ 
minary to subsequent action before a Magistrate; and as tn the present 
case no such action was taken, it is not apparent for what legal pur¬ 
pose the arrest was made, or how the summary discharge of the 
person arrested can legally be justified. Section 62 of the Code 
of Criminal Procedure requires the Mofussil police to report all arrests 
to the District Magistrate. Section 63 prohibits the discharge of persons 
apprehended “ except on his own bond, or on bail, or under the special 
order of a Magistrate.” These two sections have not been made specially 
applicable to the Bombay City Police, but they show very clearly the 
view that the Legislature has caken of the duties and responsibilities of 
police officers who arrest without warrant. Neither by Act XIII of 1856, 
nor by the English Common Law, is arrest justifiable, except as a 
preliminary to future proceedings before a Magistrate. This, moreover, is 
the plain doctrine of the Criminal Procedure Code. A police arrest for an 
assault of this kind, followed by a summary police discharge, is an 
arbitrary action unknown to the law. The power of arrest is a necessary 
incident of a judicial proceeding. It is in a sense a police prerogative 
which can be used at pleasure irrespective of further proceedings. An 
arbitrary arrest by a police officer is an act as illegal and as indefensible 
as a wanton blow with a policeman’s baton. 

Applying these principles to the facts of the present case, I hold that 
the arrest and summary discharge of Mulji Dayal by the police constable 
was arbitrary and irregular. Having once taken the responsibility of 
arresting him for a serious cognizable offence, the constable was legally 
bound to go further and to submit the case to magisterial investiga¬ 
tion The responsibility incurred by constables in making arrests is 
very clearly laid down in Eule 5 of the Standing Orders relating to 
apprehensions at p. 4 of the General Order Book, and in Rules 6 and 
7 of the Standing Orders relating to prisoners at p. 142. The rules 
referred to are as follows: Eule 5 (apprehensions)—“ Police officers 
must be most careful in making arrests, as to deprive a person of 
his liberty is a very serious matter, and great discretion is necessary 
in all oases where one person charges another with^ having [384] 
committed a trivial offence.” Rules 6 and 7 (prisoners)—“ 6. When any 
person has2 been once placed in confinement, he is not to be discharged 


740 



BHAWOO JIVAJI V. MULJI DAYAL 


12 Bom. 385 



except by direction of a Magistrate or the Commissioner or Deputy 1888 
Commissioner, except in oases where soldiers arrested under s. 22 of Act Maboh 22. 

XLVIII of 1860 are made over to the military authorities according to - 

the Standing Orders.” “ 7. The preceding order is not to prevent the REVI- 
detentioQ of any person pending enciuiries before a charge is taken. The SIGNAL 
accused should, if possible, be present when statements are made against CRIMINAL, 
him on which the charge is founded. An inspector or constable or any —• 

superior officer may on his own responsibility decline to place accused 
persons in confinement when the circumstances are, in bis opinion, insuffi¬ 
cient to justify him in doing so, and may permit them to depart, provided 
they have not been actually placed in confinement.” These Standing Orders 
ought to have been present to the mind of the constable who arrested 
Mulji Dayal, and of Inspector Saunders who discharged him. In fact, 
the orders appear to have been entirely ignored. If any assault or 
other offence had really been committed by Mulji Dayal, nothing would 
have been simpler than to obtain his name and address and to proceed 
against him by summons in the legal and regular course. 1 am satisfied, 
from the circumstances of the case, that Mulji Dayal was arrested, not 
from any consideration of public justice, but slolely bo assert the power 
of arrest, and publicly to degrade and humiliate a mao with whom the 
constable had quarrelled or whom the constable for other reasons may • 

have wished to injure. 

I have assumed so far that Mulji Dayal was arrested on the 
ground stated by the defence, but the complainant has from first to last 
asserted that he was really arrested because the constable suspected, or 
pretended to suspect, that three bundles of cloth were stolen property. 

There is a good deal of evidence on the record to support this view; but it 
is a fact to be noticed that, although the constable’s suspicion, real or 
pretended, was the occasion of the whole dispute, yet no attempt was made 
at the police station either to enquire whether the suspicion was reason¬ 
able and well founded, or to found any charge against the complainant in 
respect of the three pieces of cloth. The counsel for the complainant 
has also drawn my attention to the fact that Inspector Saunders, when 
dismissing the accused, said nothing whatever about the alleged assault, 
but told him that he ought to have answered the sepoy politely. In the 
case of Queen v. BehanjSing (1), in which it was held that the police 
had abused their powers of arrest, the Calcutta High Court made the 
following remarks What is a reasonable complaint or suspicion must 
depend on the circumstance of each particular case; but it must be at 
least founded on some definite fact tending to throw suspicion on the 
person arrested, and not on mere vague surmise or information. Still 
less have the police any power to arrest persons, as they appear some¬ 
times to do, merely on the chance of something being proved hereafter 
against them. Any wilful excess by a police officer of his legal powers of 
arrest is, by s. 220 of the Penal Code, an offence punishable by imprison¬ 
ment for seven years.” In another Calcutta case, that of Queen v. Sup- 
rosunno Ghosaul (2). the High Court held, on appeal, that a police officer is 

to detain, without question, any accused person fora period 
nott38Sj exceeding twenty-four hours, but rather he is in no case justified 
in detaining a person for one single hour except on some reasonable grounds 
warranted by the circumstances of the case. The time during which a 
person is wrongfully confined by a police officer is material only in fixing 


(1) 7 W. R. Or. R. 3 (5). 


(2) 6 W.R. Cr. R. 88. 
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1888 the puDishmenfc for fche offence. The same doofcrine is laid down in Mayne’s 
March 22. notes on wrongful confinement at v. 242 of the 6bh edition. 

J I have entered at some length into the legal aspects of this case 

KEVI- ( 1 ) because the subject of police arrest is intrinsically one of great public 
SIGNAL importanoe:(2) because the law relating to this subject in the city of Bombay 
Criminal, is far less clear and distinct than the law laid down for Mofussil police 
~~ officers by the Criminal Procedure Code. The special needs of great oom- 
12 B. 37?. mercial cities require that the police should be invested with extensive 
powers of enquiry; and s. 35 of Act XIII of 1856 arms the Bombay City 
Police with enormous discretionary power in the case of goods which may 
reasonably be suspected of having been stolen or fraudulently obtained. 
This section is a very useful one for the general protection of the 
community: and it enables the police co act effectually against the 
habitual criminal class. But it is at the same time susceptible of very 
great abuse, as it may also be used at pleasure against all classes of the 
community alike, and leaves eooi'mous power in the hands of native police* 
men of all ranks. I have had occasion several times to compliment native 
constables on their intelligence and dexterity in acting under this section ; 
and I think it creditable to the Bombay City Police that this is the first 
case of serious abuse that has come under my notice ; but when a respect¬ 
able Bhatia shopkeeper can be treated in the public streets of Bombay as 
the complainant in the present case was treated, the public interest requires 
that serious notice be taken. It is to me a matter of satisfaction that the 
native police constable has received the benefit of the ablest advice, and 
has been very skilfully defended by Mr. Pberozesbab Mehta. The case 
has thus received more exhaustive inquiry than would otherwise have been 
possible, and if my view of the law and of the standing police orders be 
correct, I trust tliat the inquiry will lead to useful results. For the 
reasons assigned in this judgment, I can entertain no reasonable doubt 
that the accused did wrongfully restrain aud confine Mulji Dayal 
within the meaning of the Indian Penal Code. I find him, therefore, 
guilty of the charge, and I order him to be rigorously imprisoned for four 


months. 

Against this conviction and sentence the accused applied to the High 
Court under its revisional jurisdiction. The Court sent for the record and 
proceedings of the case. 

Farran and P. AI. Mehta, for accused. 

Jardine Manckji B. Dadahkai (with Ghanasham Nilkanth), for 


complainant. 

Latham (Advocate General), for the Crown. 

Farran :—The accused constable was improperly convicted. [386] 
Section 35 of Act XIII of 1856 (1) by inference authorises the police 
to make such inquiries as the accused did on the occasion in question. 
By one of the police rules, framed under s. 8 of the Act, constables are 
expressly required to direct their attention to persons carrying parcels or 
bundles at unreasonable hours, and says that on sufficient grounds the 
property may be searched. 

[Birdwood, J.—Wore these rules ^issued by the authority of the 
Commissioner of Police ?] 

(1) “35, Clause 1.—Whoever has in bis poasessioo, or convoys in any manner, 
any thine which may be reasonably suspeated of being stolen or fraudulently obtained, 
shall, if be fail to account satisfactorily how he came by the same, bo liable to a 
penalty not exceeding one hundred rupees, or to imprisonment, with or without hard 
labour, for any term not exceeding three months.” 
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I oaonofe say, bat I am instcuctied that they were sanctioDed by 
<jOverDment. These rules impose oq the police a delicate and difficult 
task, ia the performance of which bona fide mistakes must sometimes occur. 
The question now is,was the action of the accused constable bona fide or not. 

[BirdWOOD, J :—The accused was convicted of wrongfully restrain¬ 
ing the complainant ; and the question is, whether the arrest was legal.] 

The Magistrate held that the inquiries made by the accused were 
entirely out of the province of the police, that the blow which the 
complainant struck was, under the circumstances, justifiable, and conse¬ 
quently the accused had no right to arrest him for that blow. 

[Birdwood, J. :—The Magistrate seems to have thought it was not 
a matter of much importance whether the blow was struck or not.] 

Yes. because he thought that this was an inquiry such as the police 
had no right to make. 

[Birdwood, j. :—As far as I can understand, the defence of the 
accused was that be only arrested the complainant after be was struck.] 

Yes, up to that time I submit that the accused was performing the 
duty which devolved upon him of making inquiries in [387] his capacity 
of a police officer. He found that the answers were not satisfactory, and 
when he was struck by the complainant he arrested him. The hour at 
which the occurrence, which gave rise to this ease, took place is not clearly 
stated. But it could not have taken place much later than half-past six 
o’clock, and it was not yet daylight. 

[Birdwood, J. :—The question whether it was dark or not at the 
time,—that is, whether it was an unusual time for an honest man to be 
carrying a bundle,—is very material (l;.j 

The sun rose at 6-34 o’clock. According to the prosecutor himself, his 
shop did not open till about 8 o'clock. At the time when the arrest took 
place the prosecutor was loitering. One of the three bundles of grey piece- 
goods which he was carrying was soiled. Theconstable wanted to examine 
the bundle, and for that purpose he apparently laid his hand npon it, 
and thereupon the prosecutor struck him a blow more or less violent. 
The Magistrate found as a fact that there was a scutile, but he did nob find 
as a fact whether a blow was struck or not. The police constable himself 
said that he had arrested the prosecutor because he had struck him. 
The prosecutor s hands were tied with a handkerchief, and be was taken 
to the police station. On the way the accused was assured, on the evidence 
of independent persons, that he had made a mistake in arresting the man 
on suspicion, and the moment he received that assurance he removed the 
handkerchief from his arm. That is an important piece of evidence with 
regard to the bona tides of the accused. The complainant having been 
arrested under these circumstances, the accused had no power bo release 
him. and for what the Inspector did when the complainant was placed 
before him, the accused cannot be held responsible. The question is 
whether the circumstances justified the accused in making the inquiries. 
The Court will have to consider whether there was a reasonable or proper 
cause for making inquiries. Whether the circumstances ware such as 
justified the institution of inquiries is a question of law. 

[Birdwood, J. —The case of Pantonv. Williams (2) lays down that 
what is a reasonable and probable ground for suspicion is a [388] mixed 
question of law and fact. In Johnston v. Sutton il) Term. Rep.. c45). it 


(1) See Lawrence v. Hedger, note infra. 12 B. 399. (2) IG.&D. 504. 
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1888 was said : “ Whether the circumstances alleged to show it probable, or not 

MA^ 22 . probable, are true and existed, is a matter of fact, but whether, sunposing 
Tj_„j them true, they amount to a probable cause, is a question of Iaw.”j 

The cirumstances which would justify a constable in making inquiries 
SIGNAL are quite different from those which would lead him to arrest a person. 

Criminal. IBirdwood, J., referred to Davis v. Bussell (l),j 

12 B. 377 Hailes v. Marks (2) it was held that the question of reasonable and 

proper cause was for the Judge and not for the jurv. But the true view is 
taken by Mr. Pollock in his work on Torts, p. 192. where be says that the 
reasonable cause for suspicion to justify arrest is—paradoxical as the state¬ 
ment may look—neither a question of law nor of fact. Notof fact, because 

it is for the Judge and not for the jury; not of law, because no dehnite rule 
can be laid down for the exercise of the Judge's judgment. " See also Lister 
V. Perryman (3). In Beckwith v. Philby (4) the facts were very similar 
to the present case, and a distinction is laid down between action by a 
private individual and action by a constable. In order to justify an 
arrest by the former, it must be proved that felony had been committed, 
while the constable could detain a person on a reasonable ground for 
suspicion. 

[Birdwood, J. ;—As to arrest by a constable, that is also the law 
here; and a reasonable suspicion is something more than a bare surmise. 
It must rest, as was said in Queen v. Behary Sing, (7 Calc. W. R., Or. 
Rui.. 5), on some definite fact tending to throw suspicion on the person 
arrested]. 

Jardine: —This case has been argued as if it were a regular appeal. 
The authorities show that there should be no revision by the High Court 

unless exceptional circumstances in the case call for intervention_ Queen 

Empress v. Shekk Saheb Badrudin (5;; [389] Nobin Krishna Mookerjee v. 
Bassick Ball Laha (6): In re Juggut Chunder (7); Queen Empress v. Ala 
Bakhsh (,S). No case for review has been made out. It has been said 
that the Magistrate did not appreciate the evidence properly, but this is 
no ground for revision. 

The evidence shows that the Magistrate’s finding was perfectly 
correct. Section 35 of Act XIII of 1856, under which the accused acted, 
points out reasonable suspicion as the indispensable ground of action. 
There should be reasonable suspicion of theft or fraud before one can act 
under the section, and the point now is whether there was any reason¬ 
able suspicion in the mind of the accused. The evidence shows that the 
complainant, dressed as a respectable shopkeeper, walked along the 
streets with his own goods under his arm, between half-past six and 
seven o’clock in the morning. The time was not at all unusual. It was 
not midnight or early morning when thieves are said to commit their 
depredations and remove property. 

JUDGMENT. 

Birdwood, J.—The Magistrate has found, on the evidence in this 
case, that the complainant, a Bhatia cloth-broker and shopkeeper, was 
stopped and questioned by the accused, a constable of the Bombay police 
force, regarding three pieces of cloth that be was carrying ; that an alter¬ 
cation occurred between them; that the complainant was ultimately arrested 


(2) 7 H. & N. 56. 
(5) 8 B. 197. 

(8j G A. 484. 


(1) 5 Biog. 354. 
(4) 6 B. & C. 635. 
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and marched off in ignominy through the streets, first to the Girgaum 
Police station and then to Dhobi Talav, and that he was in police cus¬ 
tody for upwards of four hours before ho was finally discharged by 
Inspector Saunders without any recognizance being taken or charge 
framed against him. In his examination before the Magistrate, the 
accused said that he had taken the complainant into custody because he 
had assaulted him. The complainant denied that he had struck the accused, 
but admitted that he had a scuffle with him and that his hand might 
have gone against the body of the accused. It was contended for the 
accused, in the Court below, that he was within his rights in making 
enquiries about the cloth, as the complainant was carrying it at an unusual 
time, that is to say, at about 6-30 or 7 A. M., and that the circumstances 
were such as to justify a reasonable suspicion that the cloth was stolen 
[390] property | the complainant s clothes being soiled and the pieces of 
cloth having been described by him as of English manufacture, whereas 
they bore a native name, stamped in Gujarathi characters. The Magis¬ 
trate, however, could not see the slightest justification for the suspicion 
which the accused professed to entertain, and was of opinion that the 
complainant not unnaturally resented the questions nut to him as an 
insult and as a gratuitous imputation on his honesty. He was further of 
opinion that it was not a very material point in the case whether the 
complainant pushed the constable or struck him a slight blow with the 
open hand, as it was quite clear that the scuffle was caused simply and 

solely by the action of the accused in treating the complainant, without 

any valid cause whatever, as a suspected thief. Here, we think, the 
Magistrate erred in bis view of the law; for, assuming for the moment 
that the action of the accused was quite illegal up to the moment when 
he put his hands on the cloth, on failing to receive what ha considered 
satisfactory answers to the questions put by him to the complainant, still 
that would not justify the blow struck by the complainant, if be really 
did strike the accused, and not merely come in contact; with his body or 
push him while scuflling with him in the endeavour to save his bundle of 
cloth. If the action of the accused was illegal, the complainant could 
legally struggle to free himself and his property; but s. 99 of the Indian 
Penal Code would not justify his voluntarily causing hurt to the accused, 
if the Magistrate bad found, as a fact, that the complainant struck the 
blow described by two of the witnesses for the defence, then there would 
have been an end of the case ; for the accused would, in that event have 
been certainly justified in arresting the complainant. 


It is onl^y in very exceptional cases that this Court sitting as a Court 
deals with questions of evidence, and disturbs or supplements 
the finding of a lower Court on a question of iQ.ct—Queen Empress v. Shek 
Sakcb Badrudin (1). It will do so, in the interests of justice, where the 
enquiry in the lower Court has been (^.ulty-Nobin Krishna v. Basstek 
A-aii U). In the present case, if it were necessary to do so, we would our¬ 
selves Pi’ePared to consider the evidence bearing on the particular circum¬ 
stance [391] relied on at the trial as a justification of the arrest, because 

case, the Magistrate has admitted a good deal of evidence 

hla respectability of the complainant which would have 

been adm.ss.ble only it it had appeared that the complainant was knlo to 
the accused, aod necessarily known to him as a respectable person before 

he was arrested. This evidence cughUo ha^e been 


(1) 8 B. 197. 
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1888 rejected at once. The Magistrate seems to have become aware, 
MARCH 22. the case proceeded, that it was not relevant ; but, after it had once 
Revi- it is impossible to say that the impression made by it on 

his mind as to the character of the complainant may not have induced 
SIONAL him to attach undue weight to some parts of his evidence relating to the 
Criminal, conduct of the accused. Moreover, in referring to the question whether 
the alleged assault could have been serious or not, the Magistrate seems 
to have had regard rather to the opinion regarding the nature of the 
assault held by the accused’s superior officer than to the evidence regarding 
it adduced at the trial, which ought to have furnished the only material 
for a decision on the point. However, we can dispose of the application 
before us without either deciding ourselves, or requiring the Magistrate 
now to decide the question whether, as a matter of fact, the complain¬ 
ant struck the accused in the manner alleged or not. 

We think that, in dealing with the case, the Magistrate has bean led 
to a wrong decision from failing to consider aright the question whether 
the accused acted in good faith in questioning the complainant and put¬ 
ting his hand on his bundle of cloth. The accused has been convicted, 
under s. 342 of the Indian Penal Code, of wrongfully conhningthe com¬ 
plainant, i.e., of voluntarily obstructing him from proceeding in a direction 
in which be had a right to proceed, and preventing him from proceeding 
beyond certain circumscribed limits. Assuming, then, that the complain¬ 
ant did not strike the accused, but merely struggled with him in order to 
free his property, the arrest of the complainant would be an offence against 
the section if the complainant was, in law, justified in resisting the action 
of the accused in putting his hand upon his property. That bhe[392] com¬ 
plainant was iustified in resenting the questions put to him, we cannot for a 
moment hold ; for it is quite clear to us that the questions were put, not for 
the purpose of annoying the complainant, or from mere idle and officious 
curiosity, but in order to remove an honest suspicion in the mind of the 
constable that the bundle might be stolen property. The accused did 
not know the complainant, and could not, we think, have acted from 
any malicious motive. He was at his post, where be was required to 
be from 4 A.M. to 7 A.M., his special duty being to prevent the removal 
of stolen property by thieves attempting to evade the police. He saw 
the complainant, who was waiting for a tram-car, with the cloth under 
bis arm, at about half-past six o'clock, or perhaps a little later, on the 
morning of tho 29tb December, i.e., apparently about sunrise. We cannot 
says that the contention of the counsel for the accused in the Court 
below that that was an unusual time for persons Co be carrying bundles 
is without weight. The accused himself said in bis examination that be 
susnected the complainant, because he was dressed in dirty cloths, and 
because the uppermost of the three pieces of cloth was dirty. If he 
had an honest suspicion, as we think he had, then, even though 
the same facts might not have raised any suspicion in the mind of a 
police officer of higher grade, still he acted, we think, with due care 
in putting questions the answers to which might clear away his 
suspicions. The putting of questions under these circumstances was 
in itself an indication of good faith, as defined in s. 52 of the Penal 
Code. He said at the trial that he received no answers to his questions. 

It is to be regretted that be was not questioned further as to what he 
meant by saying so ; whether bo meant, for instance, that at first 
he received no answers or whether he meant that be received no answers 
at all ; for he certainly told Inspector Saunders the answers which 
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were given him and addnoad witnesses at the trial, who deposed to 
the conversation which took place. He certainly obtained answers 
to his questions, and was evidently not satisfied with those answers, 
and then be seems to have put his hand on the bundle and was 
resisted by the complainant. He may have shown a want of intelli¬ 
gence in not accepting as satisfactory the comnlainant’s answer that 
[393j the cloth was of English manufacture, though it bore a name stamp¬ 
ed in Gujarathi character; but we do not doubt that this answer did 
nob satisfy him as to the honesty of the complainant. He himself, as we 
think, believed that he was legally justified in detaining the cloth ; and 
though he was entirely mistaken as to the character of the complainant, 
we think that his belief as bo his legal right was a bona fide belief, and 
that he is protected by s. 79 of the Penal Code (Act XLV of 1860). 

We also think that, under the first paragraph of s. 99, the complain¬ 
ant had no right bo resist the accused when he tried to detain the cloth. 
The decision of the case really turns upon the question whether the 
accused acted in good faith ; and that question must be considered with 
reference to the position of the accused and the circumstances under 
which he acted. If be acted with due care and attention such as ought 
to be expected from a constable in his position, in the circumstances in 
which he was placed, then he acted in good faith ; and even though his 
act might nob have been ‘‘strictly justifiable by law,”—that is. even 
though there might not have been a complete basis of fact to justify a 
reasonable suspicion that bbe cloth was stolen property,—still the com¬ 
plainant had no right of private defence, as the accused was a public 
servant acting under colour of his office, and his act was not one which 
caused the apprehension of death or of grievous hurt: sea Reg v. Venkatrao 
(1). The question of good faith, as far as it is one of fact, we are prepared 
in this case bo deal with ourselves. We think, as we have already said, 
that the accused was justified in questioning the complainant; and wa 
think further that he is nob liable to be dealt with as a criminal, because, 
alter endeavouring to satisfy himself whether his suspicions were well 
founded or nob, he was not satisfied by such answers as he received, 
though such answers might have satisfied a more intelligent man, or 
one in a higher position, and because he, thereupon, proceeded to 
put his hand oo the property which be believed to be stolen, whether 
he did so with the intention ol further inspecting it, or of arresting 

Reused for being in possession of it. We cannot hold that the 
LS94J law exacts the same care and attention from ail public servants 
regardless of the position they occupy. If the same intelligence were 
required from a constable as from a Commissioner of Police, it would be 
imoossible to obtain the services of constables on tho salaries which the 
State gives them for such duties as are performed by the accused. We 
are forced, therefore, to consider whether there was some ground for 
suspicion, and whether the accused, in the circumstances in which ha 
was placed, acted with such care as is sufficient bo shield him from a 
crimioal prosecution. Though we think that there was very little ground, 
indeed, bo justify a reasonable suspicion that tho cloth was stolen property^ 
yet we think that tbere was some ground which gave rise to an honest 
6 let on the part of the accused, after such inquiry as he was able to 
make, that such a state of facts existed as would justify his action. We 
ink, therefore, that bbe Magi strate ought to have found in this case that 

(1) 7 B. H. C. R. Or. Ca. 50. 
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1888 the accused acted in good faith, and that even though his act might not be 

JUAEca 22 . strictly justifiable by law, the complainant had no right to resist him. 

Revi obstructed the accused while acting in the execution of his duty 

the arrest was legal under s. 54 of the Code of Criminal Procedure (Act 
SIGNAL X of 1882). 

Criminal. We therefore reverse the conviction and sentence, and acquit the 
12 B 377 of the offence of which he has been convicted, and direct that ho 

• be set at liberty. We express no opinion as to the legality of the action 
of Mr. Inspector Saunders in discharging the complainant without report¬ 
ing the case to the Commissioner of Police, as we do not think that that 
question, though discussed by the Magistrate, is one which affects the , 
legality of the arrest made by the accused. 

Parsons, J. —The admitted facts of this case are few and simple. 
The accused, a police sepoy, was on duty at a temporary post near the 
Arthur Crawford Market. His turn of duty lasted from 4 to 7 A. M. 
About 6-30, or between that time and 7, he saw the complainant there, 
carrying under his arm three pieces of cloth. Being suspicious as to 
whether these cloths might not be stolen property, he went up to the com¬ 
plainant and began to question him about them. The complainant answered 
the questions [395] apparently truthfully. One of the answers, however, 
was that the cloths were made in England. Now the cloths bore Gujarathi 
names on them, and the accused, who did not know (as well as he might 
not) that such names were placed on English-made goods, presumed from 
this that the answer was a false one, and that the goods were stolen 
property. He did not, however, at once proceed to arrest the complainant, 
but took hold of one of the pieces of cloth in order to look at it more close¬ 
ly. The complainant objected to this. He held the cloth and obstructed 
the accused, and there was a scuffle, each trying to obtain possession of the 
cloth. It was after this that the accused arrested the complainant. The 
after facts are not material, but it maybe stated that the accused took the 
complainant to a European Inspector, to whom he narrated the facts, 
distinctly stating that he bad arrested the complainant because be bad 
assaulted him, and that the Inspector, on seeing that the complainanti 
was on old man, and on the accused saying that he was not hurt, let the 
complainant go. The disputed fact in this case is, whether there was an 
actual assault, that is, whether the complainant struck the accused a blow. 
With this fact I shall, if necessary, deal later on, as well as with the 
competency of this Court to go into such a question of fact. The 
Magistrate considered that it was not material to decide the point, but, on 
the admitted facts, be convicted the accused of the offence of wrongful 
confinement, and sentenced him, under s. 342 of the Penal Code, to four 
months’ rigorous imprisonment. The question before us is as to the 
legality of this order and sentence. 

Now it is quite clear, from the judgment of the Magistrate itself, that 
he has erred in his mode of dealing with the case, inasmuch as he baa not 
really considered, whether the accused was guilty of a criminal offence. 

In bis judgment he has not alluded in any way to the protection that 
the law affords to an act done by a person who, by reason of a 
mistake of fact, in good faith, believes himself either to be bound 
by law to do it, or to be justified by law in doing it (ss. 76 and 79 
of the Penal Code) ; nor. indeed, has be alluded to the provision of 
law that there is no right of private defence against an act [396] 
which does not reasonably cause the apprehension of death or of grievous 
hurt if done or attempted to be done by a public servant acting in good 
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faith under colour of his office, though that act may not be strictly justi* 
liable by law. (Section 99 of the Pen»I Code). The Magistrate has 
thus decided the case as if it were a civil action to recover damages instead 
of a charge of a criminal offence, and has convicted the accused, although 
he has nowhere found that the accuse 1 was nob acting in good faith, Tbe 
whole case really turns on this point, namely, whether the accused did 
act in good faith. If ha did, then he is not criminally guilty, however 
wrong and civilly liable his action may bs. If he did not, then he would 
be guilty of an offence, unless, of course, he arrested the complainant in 
consequence of a distinct assault upon himself. This, then, is the point 
which has first to be considered, whether the accused, in arresting the 
complainant, acted in good faith; in other words, with due care and 
attention. (Section 52 of the Penal Code). Complainant’s counsel has 
argued that his client was a respectable tradesman, and at the time of his 
arrest well dressed and engaged in his ordinary occupation at a usual hour; 
that a police officer has no right whatever even to question such a person 
. as to anything he might be carrying in his arms; that the accused in 
questioning him acted without the slightest possible shadow of a suspicion, 
and that therefore his client had a perfect right bo use force and prevent 
the accused overpowering him and baking away his cloths. No doubt it is 
true that the law does nob, in so many words, give a police officer power 
to question persons in order bo ascertain if the goods they are in possession 
of are stolen. It. however, assumes, I imagine, that every person has 
the right to speak bo another. It gives an officer in charge of a police 
station the power to arrest any person who cannot give a satisfactory 
account of himself. (Section 55, Criminal Procedure Code of 1882.) This 
presupposes some kind of questioning. The law also gives any police 
officer power to arrest any person in whose possession any thing is 
found which may reasonably be suspected to be stolen property and who 
may reasonably be suspected of having committed an offence with 
reference to such thing. (Section 54, Criminal Procedure Code, and 
ss. 86 and 35 of Act XIII of 1856). I do not think that it could 
[397] seriously be contended that, under either Code, a police officer, 
who has the power of arrest, must at once exercise the power, and that 
he has nob the power, prior to the arrest, of asking any questions, the 
answers to which might serve to show him whether or not bis previously 
aroused suspicions were correct. I should have thought that* the very 
fact that such questions were pub would go to show that the police officer 
was acting with care and attention, and not hastily and inconsiderately. 
The words “ reasonably suspected ” in s. 54 of the Criminal Procedure 
Code are of course important. If it could be shown that the accused knew 
the complainant before this to be a respectable tradesman ; if the complain¬ 
ant was at the time well dressed, and if it is a fact that persons who 
carry stolen property are either not well dressed or dressed differently to 
the complainant, or if it appeared that the time at which the complainant 
was seen was usual and consistent with his business, then no doubt it 
might be plausibly argued that the accused could have had no reason to 
suspect him ; but it is admitted that the accused did not know and had 
never seen the complainant before ; it is not shown that possessors of 
stolen property are always badly dressed or wear any particular garb ; and 
It IS stated by the complainant himself that the time at which he was out 
was early for his business, from which I gather that it was nob usual either 
im* himself or other traders to be carrying about pieces of cloth at that 
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1888 It would not, however, be sufficient in this case merely to show that 

March 22 . the accused bad no reason for suspicion in the light of after events ; for 

accused can show that circumstances exist from which it can be seen 
that, in suspecting the complainant, he was acting in good faith, that is, 
SIGNAL with due care and attention. I have said that the accused was on duty 
Criminal at a temporary post. These posts are established from 4 to 7 A. M., "in 
order to prevent the removal of stolen property by thieves attempting to 
evade the police.” One of the rules of the police force is that "constables 
must direct their attention to persons carrying parcels, bundles. &r., at 
unreasonable hours or under suspicious circumstances, and if there are 
sufficient grounds, such bundles are to be searched,” and the police officer 
is instructed in the same rules that " he may stop, [398] search, and detain 
any person suspected of having anything stolen or unlawfully obtained.” It 
would not, I think, be easy to bold that the accused acted without due care 
and attention by merely obeying these rules, which are framed and sanction¬ 
ed by Government under s. 8 of Act XIII of 1856 and which have been in 
force for many years past. In the trial of the case itself, it has never been 
suggested that the accused was actuated by any malice. The complainant 
does, indeed, in bis information say that the accused was instigated by 
other persons to arrest him in order to ruin his business, but this allega¬ 
tion was not supported, and there can be no doubt that it is false. It is 
not stated in the judgment of the Magistrate, nor, indeed, have I heard it 
stated in the whole course of the argument, that the accused did not 
honestly believe that he was justified in law in first questioning, then 
detaining, and subsequently arresting the complainant. The case of the 
complainant and tho ground of the conviction are that the arrest was bad, 
because there never were any reasonable grounds to justify the accused in 
suspecting at the outset that the complainant was carrying stolen property; 
but as I have said above, that might justify an award of damages in a civil 
suit ; it would not of itself be sufficient to justify a conviction of a 
criminal offence. If the accused can show that he was acting with 
due care and attention, and that he in good faith believed that his suspi¬ 
cion was a reasonable one, and that he was justified by law in¬ 
questioning the complainant and searching bis bundle, and in arresting 
him, he is entitled to an acquittal. This is so independently of the 
attempt of the complainant to prevent the accused looking at his bundle 
of cloths, for if the accused would not be criminally liable had he 
arrested the complainant before the complainant attempted to obstruct 
him in tbe exercise in good faith of his duty, bow much more is the 
accused protected when it is found that he did not arrest the com¬ 
plainant until after the complainant bad so obstructed him. No doubt 
the complainant was naturally indignant at being asked about his bundle, 
but be should have remembered who his questioner was. The general 
security of the public is to be considered of more importance than the 
occasional detention of a person like the complainant, who, if as in this 
[399] case unjustly arrested, can very speedily clear himself. In suspect¬ 
ing the complainant, and in proceeding to examine the cloth more closely, 

I am clearly of opinion that tbe accused is shown to have been acting in' 
good faith in the execution of his duty. Against his acts, even if not 
strictly justifiable by law, there would be no right of private defence of 
property at all, and none of person, unless the acts were such as to cause 
the apprehension of death or of grievous hurt. The acts of the accused 
in this case, even if directed against the person of the complainant, were 
not such. The complainant was, therefore, not justified in refusing to 
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allow the accused bo inspect the cloth, in snatching it from him, and in 
scuffling with him, and ha must be considered in so doing to have obstruct¬ 
ed a police officer whilst in the exeoutiion of his duty. It would be a 
perilous thing bo hold that any person, however well dressed, could refuse 
to allow a bundle which be was carrying to be inspected by a police officer, 
who entertained a reasonable suspicion of its contents and could support 
that refusal by force. For the obstruction caused to him while in execution 
of his duty the accused could under s. 54 (5) of the Criminal Procedure 
Code arrest the complainant. Whether, therefore, the arrest be considered 
as the result of the complainant being reasonably suspected of having 
stolen property in his possession as the Magistrate appears bo consider, or 
as an arrest in consequence of the accused having been obstructed in the 
execution of his duty as the accused says it was, and as there is ample 
evidence on the record bo show that it was, in either case my opinion is 
that the conviction of the accused for an offence under s. 342 is nob 
sustainable in law. It is, therefore, unnecessary for me bo consider the 
point as to whether the arrest was or was not made in consequence of a 
distinct assault committed by the complainant. I concur iu reversing 
the conviction and sentence and in ordering the accused to be acquitted 
and discharged. 

Conviction and sentence reversed. 

A'o^e.—See tbe case of Lawrence v. Bedger ( 1 ), where the plaintiff passing through 
the streets ot the city of London with a bundle in bis band about 10 o’clock 
P.M., was stopped by a watchman, who took him to the defeodant, a [400] beadle 
who asked him what he had in bis bundle and who gave tbe bundle to him’ 
Tbe plaintiff replied that be did not know, and that he was carrying tbs bundle 
to his sister in Sf. and referred him to a house there. The defend- 

dant did not inquire there but sent the plaintiff to the Powf/rj, Compter, charging the 
gaoler there with the prisoner in the name of Stevens tbe constable, for tbe night. The 
next morning the sitting alderman discharged the plaintiff. It was contended for the 
plaintiff that tbe power ol detention and imprisonment being given to the constable of 

the night only, the beadle bad no authority to detain and imprison him. It was held 

by Heath, J.. that it would be extremely mischievous if the defendant could not be con¬ 
sidered sufficiently a constable for the performance of the duty; that any watchman 
might have detained the plaintiff, and that it was the constable’s duty to secure him 
when so apprehended. “ At every Old Bailey Sessions.” he said. " numbers of persons 
ate convicted id consequence of their being stopped by watchmen while they are carrying 
bundles in this way.” Lawrence, J., said : “A woman walking up and down the 
streets to pick up men. a night-walker, may be apprehended ; yet bet’s is a much less 
offence than is here suspected.” Chambre. J., said ; “In the night, when the town 
IS to be asleep, and it is tbe especial duty of these watchmen, and other officers to guard 
against malefactors, it is highly necessary that they should have such a power of deten- 
tion. ADd« m this caae, what do you talk of grcuodless suspicion? There was abuDd* 
ant ground of suspicion here. We should be very sorry if the law were otherwise.” 
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Before Mr. Justice Scott. 


Pallonji Shapurji Mistry 
Jordan {Defendant). 


[Plaintiff] v. Edward Vaughan 
* [21st January, 1888.] 


Civil Procedure Code {Act XIV of 2^5, m. m^Appli^ation for execution 

necesitty of, \n ofder to share tn distribution unde7’s. 295 —Attachnie 7 U before 
lyJgment, effect of—Decree—Execuiion^Decree holder with anatttchmmt before 
judgment must of(er decree apply for execution under s. 2^5 in order to shaLin 


A decree-holder who has attached before judgmeot is not entitled to rank 
under s. 295 of the Ci.il Procedure Code (Act XIV of 1882) as an appUoanUn 
execution and ae such to obtain, in execution, a rateable share of the propert. 
which he has attached, unless, subsequently to bis decree, he has applied for 
execution under s. 235 et seq. of the Ci.il Procedure Code. 


Under b. 230 of the Civil Procedure Code all decree-holders if desirous of en¬ 
forcing their decrees are required to apply for execution. There ia no exception 
of cases arising under a. 490. * ^ 


CiOi] Section 490 of the Civil Procedure Code (Act XIV of 1882) does not by 
unphcahon confer upon a decree-holder who has attached before judgment the 
right to come in under s. 295 and share in the distribution of the property 
which he has attached. The effect of that section is merely to take away the 
necessity for a re attachment of the property. The attachment before judgment 
enures aod becomes an attachment in ezeoution. 


[F., 34 M. 25 = 7 Ind. Cas. 856=8 M.L.T.226 : R., 83 C 
38C. 448 = 15 O.W.N. 795 = 10 Ind. Cas. 305 ; 19 
C.W.N. 1097 = 14 Ind. Gas. 345.] 


639 = 10 C.W.N. 634(637): 
M. 72 (74); 16 O.L.J. 86 = 16 


Application in chambers. This was an application by the plaintiffs 
in suit No. 464 of 1887, under s. 295 of the Civil Procedure Code (Act 
XIV of 1882), to be allowed to share rateably in certain moneys realised 
in execution of a decree obtained against the defendant in suit No. 358 
of 1887. The other parties entitled were the plaintiffs in suit No. 358 of 
1887, suit No. 501 of 1887, and suit No. 509 of 1887, respectively. The 
money in question had been realised (paid into Court) on the 23rd 
December, 1887. The plaintiffs in the three last mentioned suits had 
applied for a rateable distribution under s. 295. and, in accordance with the 
practice of the Court, had obtained from the Prothonotary certificates 
stating the names of such persons as within a year prior to the realisation 
had applied under s. 235 of the Civil Procedure Code for execution of their 
decrees. The names of the present applicants were nob included in those 
certificates, and they now applied to the Judge in chambers to have their 
names inserted, and to be allowed to share rateably in the property 
realised, on the ground that, although they had not applied for execution 
under s. 235, they had attached the property in question before judgment. 

The defendant was an officer in the service of tbe G. I. P. Eailway 
Company, and there was a sum of Bs. 10,462-6-0 in the hands of the 
Company belonging to him. On the 4th October, 1887. a decree was 
obtained against him by the plaintiffs in suit No. 358 of 1887 for Es. 5,000. 
They subsequently applied for execution under s. 235 of the Civil 
Procedure Code (Act XIV of 1882), and on the 24bh October attached 
the above sum in the hands of tbe Company. 


•Suit No. 464 of 1887. 
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Oq the 21st November, 1887, the nreseat apolbants filed their suit 1888 
(No. 464 of 1887), and oa the 0 *^x 1 : Hay (22Dd November, 1887). they Jan. il. 
obtained an atcaobmenb before judgment. They obtaiued a decree for — 

Rs. 5,000 on the 16th December, 1887, but made no t402] application ORIGINAL 
for execution under s. 235 subsequently to the date of their decree. Civil 

On the 17th December, 1887, the nlaintiffa in suit No. 358 of 1387 izbTIoo 
took out a summons calling upon the G. I. P. Railway Oomoany to show 
cause why, out of the defendant’s money in their hands, which had been 
attached by them as above stated on the 24th October, 1887, a sufficient 
sum to satisfy their decree should nob be paid into Court. The plaintiffs 
in suit No. 464 of 1887 who, as above stated, had attached this money 
before judgment having become aware of the granting of this summons, 
appeared at the hearing before the Judge in chambers on the 22nd Decem¬ 
ber, 1887, and consented to the following order. It was entitled in both 
suits :— 

“Upon reading the Judge’s summons in suit No. 353 of 1887, dated 
17th instant, and on hearing Messrs. Nanu and Hormasji, (attorneys for 
plaintiffs in chat suit). }a sapoort of the said summons; and Mr. Little 
on behalf of the G. I. P. Railway Company, who exolains that there are 
other suits and claims against the defendant; and Mr. Bomanji and Hor¬ 
masji, (attorneys for plaintiffs in suit No. 464 of 1887), on behalf of the 
plaintiffs in suit No. 464 of 1887, who consent to this order,—I do order 
that the proper officer of the G. I. P. Railway Comoany do further pay 
to the Prothonotary fihe sum of Rs. 10,462-6 stanling to the defendant’s 
credit. &c.. ko.” 

This order was signed bv the attorneys for plaintiffs in suit No. 358 
of 1887 and suit No. 464 of 1887, resoectivoly. 

On the 23rd December the plaintiffs in suits Nos. 501 of 1887 and 
509 of 1887 respectively obtained decrees against the defendant, the 
former for Rs. 6,250 and the latter for Rs. 5,100. and in the afternoon of 
that day they applied for execution under s. 235 of the Civil Procedure 
Code. 

On the same day, viz., the 23rd December, the G. I. P. Railway 
Comoanypaid the said sum of Rs. 10,462-6 into Court. 

Early in January. 1888. the plaintiffs in suit No. 501 of 1887 applied 

for a rateable distribution of the Rs. 10.462-6 which had been paid into 

Court. Before doing so they obtained a certificate [403] from the 

Prothonotary setting forth the names of the parsons who h id applied for 

execution of their decrees within a year prior to the realisation of this 

money, viz., the 23rd Decembsr, 1887. As above stated, the present 

applicants (plaintiffs in suit No. 464 of 1887) were not included in the 

certificate, inasmuch as they, relying on their attachment before judgment, 

bad not subsequently to their decree made an application for execution 

under s. 235. They now appliel to be allowed to share rateably, 

contending that by reason of having already attached the prooerty ii.e’, 

before judgment) they were exempt from the necessity of making a 

fresh application for execution under s. 235 after obtaining their 
decree. 

Latham, (.-Vdvociite General), for the applicants.—We contend 
tnat as at the date of our decree the prooerty was under attachment 

order for attachment before judgment and is still 
under that attachment, it was not necessary for us, after we had 
obtained our decree, to make a fresh application for execution under 
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9. 935—OamSZe V. Bholagir (1). The procedure for attaching property 
before judgment, as laid down in p. 483 et seg. of the Code, is 

similar to that for attaching property after decree: see s. 230 ei sea 

In Srt Rammanik V. Tincowri Rai (2) it was held that a new 
attachment necessary. But subsequently to that decision the 

Procedure {Act XIV of 1882) was passed ; and the new 
8. 490 was inserted. Our case comes under that section. That section 
converts an attachment before judgment into an attachment after judgment. 
An application for execution under s. 235 is not an attachment. It is 
only a step taken towards obtaining an attachment : see cl. 0) of s. 235. 
To hold that we must be ousted from a share would be to add an exception 
to s. 490, to the elfect that, unless a party who has attached before 
judgment shall take some steps after decree to re-attach the property be 
shall take nothing under s. 295. When s. 490 says “ it shall not be 
necessary to re-attach,” it must mean it shall not be necessary to take any 
step towards re-attachment, e.g., by applying for attachment under [404] 
S.235 ; otherwise the provision is absurd. The application under the section 
must be refused if made. Then what is the use of making it ? Section 
490 must be read with s. 295. We contend that an attachment before 
judgment is more than an equivalent to a mere application for execution 
under s. 235, e.g., by attachment: see cl. ij). 

Next, we say that if an application is necessary, what we have done 
is equivalent to an application, and should be regarded as one. We are 
parties to the order made on the 22nd December. 1887, under which the 
property in question was realised (see above)— Lakshmi v. KuttunniiS); 
Viraragava v. Varada (4) ; Ganga Din v. Khushali (5). In this last case 
the Court draws a distinction between an attachment and an application 
under s. 295. It bolds that such an application is not equivalent to 
attachment so as to prevent alienation of the property. From that it 
follows that there can be an attachment without a previous application 
for execution under s. 235. The above cases show that in such a case as 
this any application is sufficient to entitle a claimant to share, and the 
application need not satisfy the requirements of s. 235. 

Inverarity, for the decree-holder in suit No. 501 of 1887 contra. —In 
order to enable creditors to share under s. 295, they must, previously to 
veali7,atioD. have applied for execution under s. 235. That application must 
formally set forth the particulars indicated by the section. Tho applicants 
contend that what they have done should be regarded as equivalent to an 
application under the section. But they have not given to the Court any 
of the important information required by the sub-clauses of s. 235. An 
application under s. 235 is not necessarily an application for attachment: 
see cl. O'). Section 490 has no reference to rateable distribution under 
s. 295. It was passed to protect the creditor against the Official Assignee. 
The attachment of the applicants is good for that purpose, but worthless 
under s 295 It is clearly necessary that a formal application under s. 235 
shall be made and recorded under [408] s. 245. How, otherwise, is the 
Court to know who are entitled to share ? Further, unless such application 
appears on the register kept under s. 245, the Court cannot receive any 
other evidence that such application has been made : Evidence Act (I of 

1872). 9. 91. _- 

(1) 2 E H.C.R 146. (21 4 B.L.R. 63 P.B. Rul. (3) 10 M. 57 (60, 61). 

(4). 5 M. 123. (5/ 7 A. 702. 
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The appUcante made no applioabion. Their eoosenfc to the appUoation 

made by the plaintiffs in suit No. 358 of 1887 is not equivalent to an 
applicatioD. 

100 - 7 '^“^?”’.®“ decree-holders in suit No. 509 of 

1887.—We also oppose this application. Section 295 is nob an insolvency 
section. It does not provide for distribution among all creditors, but only 
those of a certain class. That class is comprised of those only who 
have obtained decrees and have applied for execution. All others are 
excluded. The application for execution must be under s. 235. Where is the 
app leant s application giving the Court the prescribed information’ Their 
application (cl. j) should state the nature of the assistance they require 
Under s. 245 the Court might reject their application, but as thev have 
Mver made an application there has been no possibility of rejecting it. 
How can they be said to have done something equivalent to an application ? 

The consent by the applicants to the order of the 22nd December is 
not an application. The application must be in vsribiog. 

JUDGMENT. 

Scott. J.—Does s. 490 enable the holder of an attachment before 
judgment to rank uuder s. 295 as an applicant m execution against the 
prouerty attached after a decree is given in his favour, or is he still 
obliged to ADDly for execution under s. 230 and the sections which follow 
the chapter of the Code upon execution of decrees ? 

Section 490 does not. in express terms, confer the right, but the 
Advocate-CJeneral maintained that it is given by implication. The words 
of the section are it shall not be necessary to ra-attach the property in 
execution of such decree.” No applicatioo for attachment, therefore is 
necessary. The attachment before judgment enures, and becomes an 
attachment in execution. That is the effect of the section. 

M a ,person holding such ao attachment in execution proceed 

an?™! «®°utioa generally, and I turn to it for the 

uodl thn 223 says : “ A decree may be executed 

under the provisions hereinafter contained.” i.e., contained in chap XIX 

h! 230 next says : When the holder of a decree desires to enforce it 

he shall aoplv the Court which passed the decree or to the officer, if any 

appointed in this behalf.” This section does not reserve or Except a 

f ? application shall be id writing, and shall contain certain 
particulars-ten in number—among which ranks '• the mode in which the 
assistance of the Court is required, whether by delivery of the property, or 
by arrest aod imprisonoaent, or by attachment of property/* 

Sn has given such attachment to the decree-holder 

So that in a case under s. 235. when attachment of property is the mode 

of assistance require^ the application for execution at firs? sUTw^Z 

such rb/fn?/' particulars are also required by the section, 

ha^h?/ ! ®' "Whether an appeal has been filed—whether there 

previous decree, and whether there has been any 

treated n<a execution. These reouirements are evidently 

Lnts of 8 2 ?r(am?n/fe^?h 

may reieot the anni™?*^ ^ others) are not complied with, the Court 

will only ord^er exe!uMon?f "J? A say that the Court 

ooiy order execution of the decree after the application has been 
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1888 admitted. Then, lastly, a. 295. which deals with the rateable distribu- 
JA^21. tion of assets, says they shall be divided rateably amon? all persons 

Original to the realization, applied to the Court for execution. 

Reading these sections together, their meaning is quite clear on the 
umL. point in question ; and the construction suggeste i by the learned Advocate^ 
i2 B 400. would, in my. opinion, be a departure from tbat meaning. 

I am, therefore, forced, somewhat reluctantly, to tbe conclusion that 
an application for execution ia necessary before s. 295 can include 
tbe case, under s. 490, of the [407] holder of an attachment before 
judgment; until he has made his application he only holds a’security, 
which may he destroyed by the interposition, after decree has been given, 
of e.jus tertii. It seems hard that a person who holds an attachment in 
execution should not rank pari passu with other judgment-creditors. But 
the law lays down a certain procedure as a condition precedent to the 
right of any decree-holder to rateable distribution, which the others have 
followed, and he has not. 

I must, therefore, reject this application- I may add, that this 
decision is supported by the practice of the Court for the last eleven years. 
There have been no decisions which directly settle the question; none, 
that is to say, with reference to s. 490, as bearing upon s. 295. But there 
are decisions which show that the observance of the rules of procedure 
laid down in the chapter on Execution in the Code is essential to a claim 
for rateable distribution— Tiruchittambala Chctti w. Sheshayyangar {\)\ 
Vishvanath Maheshvar v. Virchand Panachand (2). 

I cannot hold tbat there was anything done by the applicants which 
could be regarded as an application for execution. The summons on the 
17th December was taken out by the plaintiffs in suit No. 358 of 1887, and 
the applicants only consented to the order made in tbat summons. That 
order for payment into Court was, no douht, made in both suits, but that 
circumstance does not make their consent amount to an application for 
execution. 

Application rejected. 

Attorneys for the applicants :—Messrs. Bomanji and Rormasji. 

Attorneys for the other parties :—Messrs. Little, Smith, Frere, and 
Nicholson, and Messrs. Nanu and Hormasji. 


12 B. 408. 

[408] ORIGINAL CIVIL. 

Before Nr. Jtistice Bayley and Mr. Justice Scott. 


In re Jaikissondas Purshotamdas, {Petitioner)."' 

L24fch February, 1888.j 

Practice—Presidency Small Cause Cotirts Act XV o/1882, ss 38 and 71— Re-hearing, 
application for—Compliance with requirements of Act subsequently to oppUcalion 
for rehearing~Ptile of Court No, 208. 

An application to the Hieh Court for a re-hearing undere. 38 of tbe Presidency 
Small Cause Courts Act XV of 1882 must be in writing. 


• Small Cause Court Suit, No Jli of 1887. 
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A decree was passed against the petitioner by the Court of Small Causes on the 1888 
9th December, 1887. On the 16th December oounsel on his behalf was instruct* 
ed to apply to the High Court, under s. 38 of Act XV of 1883, for a re-hearing 
of the suit. The Court was then engaged in hearing appeals ; but, in order to ^ 
prevent the petitioner’s application from being barred by limitation under ORIGINAL 
the provisions of the section which requires the application to be made within OlVIL 

eight days, their Lordships before rising allowed the application to be then for- _ 

mally made, but adjourned the hearing to a subsequent day. When the case 12 B 408 

came on, it appeared (1) that the petition had not been signed and declared until 

the 17tb December, 1887, the day after the application had been made in 

Court) ; (ij that the affidavit in support of the application as required by s, 38 

bad not been filed until two days after theapphcatiou in Court; and (3) that the 

Court fees whioh by s. 71 of Act XV of 1883 should be paid prior to the application 

bad not been paid until the 30th December, 1887, i.e., four days after the 

application. 

Held, that the application for a re-hesring must be rejected. The application, 
although DomiDaliy made on the 16tb December, was only provisionally received, 
and every objection to its reception which could have beon taken on that day 
could be taken at the hearing. The subsequent compliance by the petitiooer 
with the requiremeots of the Aot could not place him in a better position than 
he occupied when the application was made. 

The petitiooei- was the defeodanb iu this suit brought against him 
in the Bombay Court of Small Causes, and a decree was passed against 
him by that Court on the 9th December, 1887. 

Counsel was instructed on his behalf, on the afternoon of the 16th 
December, to apply to the High Court, under s. 38 of the Presidency 
Small Cause Courts Act (XV of 1882), for a re-heariog of the suit. The 
Court was then eugagel in hearing appeals ; but, in order to prevenc the 
petitioner’s application from being barre l by limitation under the provi¬ 
sions of the section which requires the apulication to be made within 
eight days, [409] their Lordships (BAYLEYand ScOTT, JJ.) before rising 
allowed the application to be then formally made, buc adjourned tbe 
hearing to a subsequeno day. The master now came on for disposal. 

On the ease being callel on, the Registrar informal the Court, first, 
that the petition for a re-heariog, which was requisite under Rule No. 208 
of the High Court Roles (1), bad not been signed and declared until the 
i7th December. 1887. i.e., the day after the application had been made in 
Court; secondly, that the affidavit in aupporc of the application, as 
required by s. 38, had not been filed until two days after the application 
in Court; thirdly, that the Court fees, which by s. 71 of Act XV of 1882 
^ould be paid prior to the application, had nob been paid until the 20th 
Daceiuber, 1887y i.e., four days af^er the appIicatioD. 

Jardine, for the petitioner.—The application has been made by us and 

received by the Court within cbe eight days rcquir-i.i by s 38, and should 
now be heard upon its merits The Court should not refuse to hear tbe 
application, because of the informalities which admittedly have occurred in 
making it. With regard to the first objection, viz., that the petition was 
not declared until the 17th December, that is of no importance. The appli¬ 
cation was made on the 16th December orally to the Court. Section 38 does 
not forbid an oral application. An application under s. 37 is always oral. 

ihe words used in these two sections are similar, and should receive a 


of under tbe Presidency Suall C*us6 Courts Act, XV 

office w’ithinl'iffhf be filed lu the Protbonotary’s 

‘*>0 Division Court hearing appeals from the 

'2'“ lit O'igial 'oivi. 'Zsifo! 
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fee®! No doubt the rule of this Court, No. 208, preseribas 

Fe^ 24. that he appUeatioo under s, 38 shall be by petition. That rule is ultra 

Ohiginal ,1® beli tol'mit the right given by the section to apply either orally 

Civil. h “ ‘'’8 ‘0 show that the application 

Civil, should be signed or verified, .is to the second objection, via., that the 

afedavit was not tiled at the time the application was made, the section 
does nob require that to be done. The affidavit has since been filed. It 
L410J was actually banded m on tbe day the applicanion was made, and 
Eoy chant is not responsible for the filing of it in the office. As to the third 
objection with respect to the fees, it is brae the fees had not been paid 
waea Che application was made. Bub chat was merely an oversight The 
petitioner aad those who advised him were unaware that cbe Act required 
that Ghe fees should be paid prior to the application. Tooy were paid 
shortly afterwards, and if the obiecbion had been taken by the officer of 
the Court, they would have bean paid theo and there. So the question 
IS, wbother under these circumstances the application having been actual¬ 
ly received, this Court will now hold that the non-payment of fees prior 
to the application nullities the application. Although the strict, require¬ 
ments of the Act have not been comulied with, the Court can hear the 

application —Pari Gate Iron Company v. Coates (1) ; Waterton v. Baker (2). 
If the Court rules against us on these points. I apply under s. 5 of the 
Limitation Act XV of 1877. 


JUDGMENT. 

Baylei.J. —I think we mu.^t reject this application. No doubt 
s. 38 of the Act does not say. in express words, that an application for 
re-hearing under that section must be in waiting, but reading that section 
wicb s. 71, I think wo must hold that the intention was that such an 
application should be in writing. If, however, there was any doub”, about 
tbe matter, I think the doubt has been cleareil up by the rule (No. 2081 
framed by the Judges of this Court, which provides that the application 
shall bo by petition. Wo are now asked to say that this rule is xiltra vires. 
We are not prepared to come to that conclusion. 

Thou, what are tne circumstances under which this application is 
made ? NN e find that although the apulication was nominally made on the 
16th December, the p.=tition Wi»s not signed or declared until the 17th 
December: that the affidavit in support of it was not tiled until two or 
three da\s subsequently’ ; and that tbe fees were not paid until the •20sh 
December. Even assuming that s. oof the Limitation Act (XV’of 1877) 
anplies to such a case as this. 1 do not think that any facts are shown to 
[411] justify us in exercising the discretion given to us by that seclfou 
iu favour of the applicant. 1 think the application must be rejected. 

Scott. J. — I concur. I am also of opiniou that if s. 5 of the 
Limitation Act applies, there are no circumstances here which should 
induce us to extend the time prescribed by s. 38 for making such an 
apnlicaciou as the present. 

I think, also, that it sboul 1 be clearly understood that, although this 
application was nominally made on the 16th December, it was only 
provisionally received ; and that every objection to its reception which 
could have been taken on that day can be taken now. The subsequent 
compliance by the petitioner with the requirements of the Act cannot place 


(1) L.R. 5 C.r. 634. (2) L.R. 3 Q.B. 173. 
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hino in a bjbtidr positioa thaa he ooouDiBd wheo the applicabioQ wa^ osade. 
There is no doubt that if these objections had been then taken, the 
application must have bean rejeote i, and, consequently, I think we must 
reject the application now. 

' Application rejected. 

Attorneys for the patitioner Messrs. Payne, Gilbert, and Sayani. 


12 B. 411. 

APPELLATE CIVIL. 

Before ifr. Justice West and Mr. Justice Birdwood. 


Veneapa Naik {Original Decree-holder), Appellant v. 
Baslingapa bin Kotrabasapa {Original Surety), 
Bespondent* [iSch July, 1887.] 

Surety^Stay of execution of decree appealed against on giving securiti—Surctu tor 

I'amiy-Mods of en/orcxng it^dvll Proceiure 
lu ^ 1882), ss. 253 and 68S—Execution proceedmjs—Separate suit 

— Words tn an onjinal suit " in s. 253 of Act XIV of 1882 aupsr/luous. 

Under A t VIII of 1859 and the supplemental Act XXIII of 1861 the ordinary 
mode of enforcing payment by a surety was by summary process in execution, 
not by means of a separate suit. This was so, equally whether the security had 
,n- course of the original suit or of the appeal. The present Code 

0 CiYil Procedure (Act XIV of 1891) mikes no aiteration in the law on this 
subject. 

[412] Readings. 253 w-th s. 581 of Act XIV of 1832.it U dear that the 
uourt das the power to proceed against a person who has become a surety under 

way as against a 

inalancr^'* become liable under s. 253 ti satisly a decree ol a Court of drst 
expr*eD(m**^ >u an original suit ” in s, 253 may be treated as a superfluous 

[Di,,,2li0.il2m6.:P.,2!B.47SI488);-23B. 409 (411); 4L,B,8. 197 (1981-11 

^ 1906*1 P.L.R 1907 • Addp 17 A 90 

(20^1 iV p®D r 909»l-2Ind, Ca«. 549; 2 Bom, L.R. 203 

Bom,'L.R. 36 n 101 (106) ; 7 O.C. 210 (211); Expl., 30 B. 506 (507) =8 

Appeal from bha decision of RavBihadurG.V. Bhanao. First Class 

oubordmate Judge of Dhar;yar, in darkhast No. 188 of 1886. 

The appellaob VankapaNaik obtaine 1 a decree against ShaDkarbbarathi 
Swami m original suit No. 326 of 1881 in the Court of the First Class 
bubordmate Judge of Dharwar. Against this decree an anpeal was preferred 
to the tligh Court Pending the aupeal the e.xeoubion of the decree was 
stayed on the judgment-debtor’s furnishing security for the satisfaction 

apeellate Court. One Baslingapa became his surety, 
lue nigh Court confirmed the decree of the Court of first instance. 

inareupon the decree-holder sought, in execution, to enforce the decree 

both against the judgment-debtor and the surety. 

thfi against him, on 

e g.ound that he. having become a surety after, and not before, the passing 


Appeal, No. 87 of 1886. 
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of the decree in the original suit, the decree could not bo enforced against 

. manner as against the judgment-debtor, under s. 253 of 

the Code of Civil Procedure (Act XIV of 1882) (1). 

Subordinate Judge was of opinion that the provisions of s. 253 
of the Code of Civil Procedure could not be extended in their operation to 
the case of a person who became a surety for the fulfilment of the decree 
in appeal. He held that the proper mode of proceeding against the surety 
was by a regular suit, and not by a summary process in execution. He, 
therefore, refused to issue execution against the surety. 

[4133 Against this order the decree-holder appealed to the High 
Court. 

Ganesh Ramchandra Kirloskar, for the appellant.—Section 253 
should be read with s. 683 of the Civil Procedure Code. Section 583 
distinctly provides that decrees in appeal should be executed in the same 
manner as decrees in original suits. Under Act VIII of 1859, s. 204, a 
surety could be proceeded against in execution, whether he became a 
surety before or after the passing of the decree in the original suit— 
Narayan Dev v. Gnjanan Dikshit (2); Shivlal Khubchand v. Apaji 
Bhivrav (3); Apaji Bhivrav v. Shivlal Khubchand (4); Sheo Gholam 
Sahoo v. Rahut Sossein (5). Under the present Code of Civil Procedure 
it has also been held that the decree-holder can proceed inoxecution against 
the surety who has bound himself to fulfil the decree in appeal— Bans 
Bahadur Sing v. Mughla Begam (6). 

Manekshah Jehangirskah, for the respondent.—The rule in s. 253 is 
a special rule of procedure applicable to a special case. It is not to be 
extended by analogy to other cases of a like nature. It provides that a 
person who becomes a surety before the passing of the original decree is 
to be treated as though he were a party to the suit, The same cannot be 
said of a person who becomes a surety after the decree. He is not a 
party to the suit, nor a party to the appeal. The ruling in Baboo Ram 
Kishen Doss v. Hurkhoo Sing{7) shows the distinction between the two 
classes of sureties. This ruling is followed in Gajindra Narayan Roy v. 
Hemangini Dassi (8). These cases must have been before the Legislature 
when it framed s. 253 of the present Code. If we compare it with the 
corresponding section of the old Code—s. 204, we at once perceive the 
change of expression. In s. 253 of the present Code there are the words 
in an original suit ” which are not to be found in s. 204 of the old Code 
(VIII of 1859). These words are advisedly put in to remove all possibi¬ 
lity of doubt on the [414] subject. Those words prevent the application 
of the section to the case of a person becoming a surety after the decree. 

Ganesh Ramchandra Kirloskar in reply.—The change in the word¬ 
ing of s. 253 does not imply any change of intention or procedure. The 
ruling in Gajendranarayan Roy v. Hemhugini DasiiS) is practically 
overruled by a subsequent case, Akhut Ramana v. Ahmed Yousu^ji (9). 
There is nothing to be gained by driving the decree-holder to a regular 

(1) Section ‘25H of Act XlV of 1882 provides as follows :—“Wbeoever a person has, 
before tlie passing of a decree in an original suit, become liable as surety lor the perform¬ 
ance of tbc same or of any part thereof, the decree may be executed against him to 
the extent to which he has rendered himself liable, in the same manner as a decree 
may be executed against a defendant: Provided a sufficient notice in writing has 
been given to the surety.” 

(2) 10 B.H.O.R. 1. (3) 2 B. 654. (4) 3 B. 204. 

(51 4 C. G. (6) 2 A. 604. (7) 7 W.R.C R. 329. 

(8) 4 B.L.R. Appx. 27. (9) 7 B.L.R. A. C. 81. 
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suit against the surety. It would be only prolonging litigation unneces¬ 
sarily. 

JUDGMENT. 

WBbT, J. —The oases cited in argument make it clear that under Act 
VIII of 1859 and the supplemental Act XXIII of 1861 the ordinary 
mode of enforcing payment by a surety was by summary process in exe¬ 
cution, not by means.of a separate suit. This was so equally whether the 
security bad been taken in the course of the original suit or of the appeal. 
In the case of security taken after decree, and when no litigation between 
the parties was actually pending, a ditference seems to have been 
recognized in some instances, but it is not necessary to discuss those oases 
at present. In the new law embodied in Act XIY of 1882, s. 253 says 
that execution of a decree in an original suit may proceed against one 
who has become surety for its satisfaction pending the suit, in the same 
manner as against the defendant. Section 583 again says that the Court 
shall on due application execute a decree in appeal “according to the rules 
herein before prescribed for the execution of decrees in suits.” This should 
apparently empower the Court to proceed against a surety for the ful¬ 
filment of the decree in appeal who has accepted that obligation under 
s. 546 in the same way as against a surety who has become liable under 
8.253 to satisfy a decree of a Court of first instance. No reason could be 
adduced by the respondent's pleader why a surety in the one case should 
not be subject to cbe same liabilities as in the other, and the necessity 
for a prompt execution is the greater in proportion as the previous contest 
bas been prolonged. 

But it is contended that the express insertion of the words “ in an 
original suit ” in s. 253 implies that, should security be [415] taken other¬ 
wise than in an original suit, the rule is not meant to be applied There is 
undoubtedly some weight in this argument, and it seems to have been 
felt on some occasions as having great force: but we should have expected 
a very material change of the law to have been more clearly indicated 
than by this uncertain inference. It would be a change at variance with 
general harmony of principle in the Code, and on that account also should 
have been very plainly expressed. The argument that the mere adoption 
by s. 583 of the rules of execution prescribed for decrees in original suits 
does not imply the adoption of a substantive rule as to the liability 
of a surety, does not seem to be of any weight. If the liability and the 
mode of enforcing it could properly be dealt with in one section of a 
Code of Procedure, it could with equal propriety bo adopted in another 
oection of the same Code. The mere introduction of the words” in an 
original suit ” will not, we think, bear the stress put upon them. The case 
of Sough V. Wtndun (1) shows that the use of a superfluous word or 
phrase is an insufficient ground for an inference of a special intention of 
the Legislature. 

The forms framed by this Court under s. 652 of the Code have the 
force of law, except where they are inconsistent with the Code. The form 
of surety bonds prescribed and followed in tbe present case was drawn up 
under this power. It makes a surety directly liable to tbe Court, not 
mere-y to the judgment-creditor. Such a rule is not inconsistent with 
the provisions of the Code, though it supplements them. It bas been in 
operation for m any years without question. 

(1) L. R. 12 Q. B. Div. 228^ 
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« the judgment. 

execution of Q K* decree, and we accordingly reverse the decree in 

fh ^ Subordinate Judge, and direct that the application as 

against the respondent be dealt with in the execution proceedings Costs 
of this appeal to be borne by tbe respondent. t-oeaings. oosts 

Order reversed. 


12 B. 416. 

[416] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


ViNATAK Amrii Deshpande (Original Defendant), Appellant 
Abaji Haibatrav {Original Plaintiff), Respondent * 

[19th July. 1887.) 


V. 


Decree-Declaralory decree-Executioa^SeparaU suii~Mesne profits, meanina of- 
Decree awarding mesne profits—Construction. ^ leumng o/ 

In 1878 the plaintiff obtained a decree declaring that he was entitled to receive 
every year, from the defendant 12 per cent, of tbe rents and profits of a certain 
mam village. The decree also awarded mesne profits from the date of the insti- 
tUtlOn of tD6 8Ui6. 

In 1834 the plaintiff sought in execution of this decree to recover his share of 
the profits of the village for the yearn 1892-83 aad 1883-84. 

Held, that the plaintiff could not proceed to enforce his rights under the 
decree by way of execution. H.s remedy was by a suit on the tight established 
by tbe decree. The decree had merely declared tbe right of tbe plaintiff to a cer¬ 
tain share of produce, and payment was ordered of mesne profits compuiedaocot. 
diDg to certain principles. Such an award was not an award of a periodical nav- 
ment in neternum. The very word “ mesne ” implied a terminus ad gutm as well 
as a quo, and m the absence of a special order tbe terminus was tbe date of the 
decree. 

fAppr., 13 O.P.LvR. 156 (157).] 


This was an appeal from the order of Rav Bahadur Ganpatrao 
A. Mankar, First Class Subordinate Judge of Satara mdarkhast No 1153 
of 1884. 

The plaintiff filed a suit in 1864 to recover his share of the income of 
certain inam villages according bo the terms of an old partition deed of the 
year 1817, supplemented by a subsequent agreement made between the 
parties in 1833. He asked {inter alia) for a yearly payment of Rs. 1,237- 
12-0 in perpetuity out of the revenues collected by the defendant. 

The Court of first instance passed a decree in plaintiff’s favour, 
declaring him entitled to receive yearly from the defendant one-fourth of 
the income of tbe village of Bichukli, and that be was also entitled to a 
fourth share of tbe income of two other inam villages, viz., Sonake and 
Arle. 

On appeal, the High Court in 1878 amended this decree by declaring 
that the plaintiff was entitled to 12 per cent, of the revenues of Bichukli 
and 16 per cent, of the revenues of each [417] of the two villages Sonake 
and Arle, and that the plaintiff was entitled bo recover mesne profits from 
date of the institution of the suit (1). 


* Appeal, No. 91 of 1886, 

(1) See Printed Judgments for 1678, p. 293. 
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According to the shares thus fixed by the High Court’s decree, the 
parties divided the iDcome of the villages until the year 1882. A dis¬ 
pute then arose, which led to the present darkhast (No. 1153 of 
1884). 

By this darkhast the plaintiff sought to recover, in execution of his 
decree, his share of the rants and profits of the village of Bicbukli for the 
years 1882-83 and 1883-84. 

The Subordinate Judge ordered the defendant to pay to the plaintiff 
Bs. 603-13-10 with costs. 

Against this order the defendant appealed to the High Court. 

Ganesh Ramchandra Kirloskar, for the appellant:—The plaintiff has 
obtained a merely declaratory decree, establishing his right to a certain 
share in the rents and profits of three inam villages. The decree, no 
doubt, awards mesne profits, but it gives them only up to the date of the 
decree. Ic cannot be extended beyond that date. The. plaintiff claims 
what be terms mesne profits for 1882-84. That claim is not included in 
the decree. The decree does not command us to pay for those years. 
The plaintiff cannot, therefore, recover bis share for those years by execu¬ 
tion proceedings. Ho has mistaken his remedy. His proper course was 
to bring a separate suit. Refers to Vishic Shamhhog v. Manjamma (1). 

Mahadev Ghimnaji Aptc (with him Gangaram Bapsoba Rele), for the 
respondent:—The plaintiff sought for an annual payment in perpetuity 
of a certain share of the income of the villages. The Court of first 
instance substantially granted this prayer. That part of the decree is not 
reversed or modified in appeal. Effect has been given bo the decree by 
annual payments in accordance with it as an order to pay in perpetuity. 
The decree is, therefore, capable of execution. A separate suit is nob 
necessary. 

JUDGMENT. 

[418] West, J.—The plaintiff in this case no doubt sought a decree 
which should award payment to him by the defendanc in perpetuity of a 
certain part of the produce of the village of Bicbukli. But what was decreed 
by the Court of first instance was that the plaintiff had a right to an 
annual payment from the defendant of produce to be estimated in the way 
therein prescribed. On appeal to this Court, the decree was modified as 
to the determination of the relative proportional rights of rho partivs. and 
payment was ordered of mesne orofits computed according to the 
principles thus laid dovvn. Tnis adjudication took place in 1878. It 
appears Co have been usei by the parties as a standard for the division 
of profits for some time afterwards, hub as to the years 1382-84 a dispute 
arose, and the plaintiff sought to enforce his rigiib under the decree by 
execution proceeding against tiie defendant. The Subordioate Judue has 
adjudged in favour of the plaintiff as a judgment-creditor, but it does 
not seem possible bo uphold bis judgment. The award of mesne profits, 
however to be computed, is something quite different from an award of a 
periodical payment in aeternum. The very word “mesue” implies a 
terminus ad quern as well as a quo, and the terminus in the absence of 
a special order is the date of the decree. It is nob possible to extract from 
the decree a command to pay any sum in or for 1882-84. The plaintiff 
could not, therefore, proceed by way of execution. His remedy was by 
a suit on the right established by the decree of this Court. 
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Order reverted. 


12 B.419. 

[419J APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood 


DesaI Malabhai Bapdbhai {Original Defendant), Appellant v 
KeshaVBHAI Kcberbhai {Original Plaintiff), Opponent.* 

[20th July, 1887.] 

Mamlatdap' Court, Act {Bombau Act UI of I876j. s- 4. d II-Jurisii^tion to arant 
an injunction—Possesswn^Physical possession—Disturbance of possession. ^ 

Act (Bombay Act HI of 1876J (Ij a 
Mamlatdar can grant an injunction m those oases only ia waiob an iatet/uption 
of physwat possession or anjoymsot is sought to bs remoii^ed. ^ 

[F,, 15 B. 177 (179); 18 B. 46(47).] 


This was an application unJor s. 622 o( the Code of Ciyil Procadura 
{Act XIV of 1832). The village of Sachana was originally granted ^ 
to the common ancestor of the parties concerned in the present application 
Ttie lands in the village were in the occupation of tenants who paid the 
vaze and the vero (the annual rent and cesses), partly in cash and partly 
in kind. The revenues of the village thus obtained were discribuoed 
among the descendants of the original grantee accor ling bo their respeoiiva 
shares ; one moiety was enjoyed by the petitioner Malabhai aod his 
branch of the family ; a fourth share belonged to one Laldas’ branch and 
the remainder to one Baldev. ’ 

[420] Baldev died in 1881, leaving behind him two childless widows 
Bai Divali and Bai Parsan. 

In 1883. Keshivbbai filed a suit agaiuab Bai Divali for a declaration 
of his right to receive and enjoy the deceased Baldev’s share of the 
revenues of the village to the exclusion of his widows, who, he alleged, 
were only entitled to maintenance. In this suit Malabhai sought to in¬ 
tervene, but was successfully resisted by Keshavbhai. The suit was 

* Applioatioo uador Extraordinar; Junsdiotiou, No. 83 of 1886. 

(1) SeotioQ 4, cU. I and 11, of Bombay AoC III of 1876 provides as (oiiow^; — 

(1) Every Mamlatdar shall preside over a Court, which sh.^ll be called a MamUt* 
dar’e Court, and which shall have power withio such ♦territorial limits a4 may from 
time to time be fixed by the Governor in Couaoit to give immediate possessioo of UadSf 
premises, crees, crops, or fisheries, or of any pcofi&s of ihe same, or Co restore the use of 
water from wells, tacks, canals or water courses to aoy person who shall have bean 
dispossessed or deprived thereof otherwise thin by due course of la^v. or who shall have 
become entitled to the possession or restoration thereof by reason of the determmatioa 
of any tenancy, or other right of any other person in respect thereof. 

(2) The said Court shall also have power within the said limits when any person is 
disturbed or obstructed, or when an attempt has been m^de to disturb or obstruct any 
person, in the possession of any lands, premises, crops, croes, or fisheries, or in the use 
of water from any well, tank, canal or water course, or of the use of roads or customary 
ways to fields, to issue an injuaction to the person causing, or who has attempted to 
cause, such disturbance or obstruction, requiring him to refrain from causing or 
attempting to cause any such further disturbance or obstruction, 
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eventually oompromised, and a coosent-deorea was passed, declaring 
Keshavbhai's exclusive right to manage and enjoy the deceased Baldev’s 
share. 

Kashavbhai, however, did not appear to have enforced bis rights 
under the decree. He did not enter into possession, either actual or 
constructive, of Baldev’s share. The tenants did not attorn to him or 
even to Bai Divali. They were served with notices by Malabbai forbid¬ 
ding them to pay any rent to Keshavbhai, or to Baldev’s widows, 

Thereupon Keshavbhai filed a suit in the Mamlatdar’s Court at 
Viramgam, praying for an injunction restraining Malabhai and others 
from interfering with his management and enjoyment of the deceased 
Baldev’s share The Mamlatdar granted the injunction praved for. He 
ordered Malabhai and others not to obstruct Keshavbhai in receiving the 
profits of the deceased Baldev’s share, and not to disturb his management 
and enjoyment thereof. 

Against this order Malabhai aunlied to the High Court, under s. 622 
of tbe Code of Civil Procedure {XIV of 1882) on tbe ground that the 
Mamlatdar bad no jurisdiction to grant the injunction prayed for. 

A rule nist was granted by West and Nanabhai, JJ., on the 6th May, 
1886, calling upon Keshavbhai to show cause why the Mamlatdar’s order 
should not be set aside as illegal and ultra vires. 

Macpherson, Acting Advocate General (with bim Rav Saheb Vasiideu 
Jaoannath), showed cause The Mamlatdar finds that Keshavbhai has 
been in possession down to this day. He has passed a kabulayat to 
Government for the village. The actual occupation of the soil is in the 
rayats, but tbe oo-sharers receive [421] their respective shares of the pro¬ 
duce through a common manager. His possession is tbe possession of* all. 
The consent-decree establishes Keshavbhai’s exclusive right to receive 
Baldav’s share of the profits. Malabhai interfered with our right by issuing 
notices to the tenants forbidding them to pay us any rent. The Mamlatdar 
has jurisdiction to remove such interference. 

Jardine (with him Gokuldas Kahandas Parekh) contra—T\^e con¬ 
sent-decree gives Keshavbhai only a right to recover the profits falling to 
Baldev’fl share. It does not put him in possession. All that he acquires 
is a right to sue. There was neither attornment nor payment of rent by 
the tenants to Keshavbhai. We have not ousted him from phy.'sjcal 
possession. We have given the tenants a notice, chiming rent for 
ourselves. That does not entitle the plaintiff to sue for an injunction in 
the Mamlatdar’s Court. Under cl. 2. s. 4 of Bombiy Act III of 1876, a 
Mamlatdar has no power to grant an injunction in a case like this, 
where no disturbance is caused or attempted to be caused to physicai 
possesbioD. 

JUDGMENT. 

Wkst, J.— The plaintiff Keshavbhai had not, so far as the evidence 
shovys. possession of land within the meaning of s. 4, cl. 2. of the Mamlat- 
^rs Act in such wise that he could claim an injunction from the 
Mamlatdar. When this clause is compared with the first of tbe same 
section, we may gather, from the omission from it of the words “profits 
of the same (that is of lands), that only an interruption of physical 
possession or enjoyment was intended to be removed by the injunction for 
which the clause provides. Such possession the plaintiff Keshavbhi bad 
not acquired ; nor, so far as the evidence shows, is it clear that he had ever 
acquired a complete constructive possession through an attornment of 
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tenants, wbo having previously paid rent to Divali and so created a defaoto 
possession as of a landlord in her would thus complete a transfer from her 
to Keshavbhai. 

We, therefore, make the rule absolute, and reverse the Mamlatdar’s 
order. Costs of these proceedings to be borne by the opponent. 

Buie made absolute. 


12 B. 422. 

[422] APPELLATE CIVIL. 

Bejore Mr. Justice West and Mr. Justice Birdwood. 

HormasJI MotabSAI {Original Plainti^), Appellant v. PesTANJI 
Dhanjibhai {Original Defendant), Respondent.* 

[27th July. 1887.] 

Contract—llltgal contract—Contract entered into in violation of the law—Partnership— 
llhgal partnership—Bight of partner to stte for a share — Contract Act {IX of 1872), 
ss. 23, ii—AbJeari Act {Bombay Act V of 1878), s. 45— Breach of license— 
henaliy. 

A (inntract entered into for the purpose, or rrith the necessar; effect, of 
defeating a statute will not be enforced or recognized by the Courts, at any 
rata where both parties s'-.aDd in pari delicto. 

A. and B. took aliqaor coniraot from the G-overnment. By the terms of 
their license they were forbidden to take a partner, and under e. 45 of the 
Bombay Abkari Aot (V of 1878) they were liable to a penalty of Bs. 100 for a 
breaoh of their license C. entered into partnership with A and B. with full 
knowledge of the conditions of the license, and afterwards filed a suit for an 
account of the partnership transactions. 

Held, that C. w.ts not entitled to any relief, having entered into the parti- 
nersbip in direct violation of the law. 

[Dias.. 14 C.P.L.B. 67 (69); F., 3 Bom. L.R. 164 (166) ; R., 19 B 626 (630), 24 B. 
622 (628) ; 33 B. 636 = 11 Bom. L.R. 748 (75S); 37 B. 320=15 Bom. L.R. 227 
= 19Ind. Cas. 4M : 8 C.W.N. J636); 10 lad. Oaa. 126 = 21 M.L.J. 426 = 
9 M.L.T. 459 = (1911) 1 M.W.N. 371; 17 P.L.R. 1903.] 

Appeal from the decision of Khan Bahadur B. E. Modi, First Class 
Subordinate Judge of Surat, in suit No. 3 of 1683. 

This was a suit for an account and for tbe winding up of a dissolved 
partnership. It was alleged iu the plaint that the defendants 3 and 4 had 
taken up a liquor farm from the Collector of Surat for the year 1881-82, 
and had subsequently admitted the plaintiff and the other parties to the 
suit as partners in the business. The plaintiff demanded an account, but 
was refused. He claimed Rs. 6,025 as his share of the profits of the 
business. 

Tbe defendants pleaded {inter alia) that according to the terms of 
the license granted by the Collector they were forbidden to sub-let the 
farm or admit any partner in the business ; that under the Abkari Act 
(Bombay Act V of 1878) they were liable to a penalty of Rs. 100 for 
doing any aot in contravention of the terms of the license; that the part¬ 
nership entered into with the plaintiff was illegal and that, therefore, the 
suit would not lie. 

[423] The Subordinate Judge found that the partnership agreement 
was opposed to the terms of the license issued by the Government, and, 


* Appealt No« 116 of 1884. 
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therefore, held that it was illegal and void under s. 23 of the Indian Con¬ 
tract Act (IX of 1872). The suit was accordingly dismissed with costs. 

Against this deoisioo the plaintiff apnealed to cbo High Court. 

Jardint (with him Manekshah Jehangirshah), for the appellant.— 
The plaintiff’s admission as a partner in the business was. no doubt, a 
breach of the license. That would justify a cancellation of the license, 
but would not affeat the plaintiff’s claim for a share in the profits. The 
defendants, who have taken our money, mast render an account, or else 

return the money— Joseph v. Sofano (1). v « ,v 

Kaskinath Trimbak Telang (with him Shantaram Narayan), for the 
respondents.—The partnership-agreement, being directly opposed to the 
terms of the license, is illegal. Sections 32 and 45 of the Bombay Ahkan 
Act (V of 1878) cover a case like this. The Act imposes a penalty for a 
breach of the license. The plaintiff, who was himself a licensee, was 
fully aware of the terms of the liceose. He eot'=»red into the agreement 
with full knowledge of its illegality. The agreement is. therefore, void 

_Lindley on Partnership, Bk. I, cb. v, s. 2, p. 104 (5th ed.) : Sykes 

v. Beadon (2). 


JUDGMENT. 

^est, J._In this case the plaintiff sued the defendants for an 

account of oartnership transactions. The defence is that the partnership 
having been entered into in violation of the law. no obligation was con¬ 
stituted by it. The defendants Nos. 3 and 4 took a liquor contract from 
the Government, and. by the terms of their license, were forbidden to 
take a partner. By taking the nlaintiff as a partner they consequently 
became liable to a penalty of Es, 100 under s. 45 of the Abkari Act 
(Bombay Act V of 1878). The plaintiff baS himself been a licensee, and 
must be familiar with the terms embodied in the usual form, which was 
made use of in the present case In entering into partnership with the 
defendants, therefore, he was consciously taking part in a breach 
of the law prohibited by a penalty. The [424] case of Sykes v. 
Beadon (2) referred to in argument, shows that a contract entered into for 
the purpose, or with the necessary effect, of defeating a statute will not 
be enforced or recognized by the Courts, at any rate where both parties 
stand in pan delicto. The Indian Contract Act. ss. 23, 24. involves the 
same principle, which may be indeed gathered also from the judgment of 
Sir R. Couoh in Joseph v. Solano (l) relied on for the apnellaut. See, 
too, Cannon v. Bryce '.3): Story on Bailments, s. 158 (7Lh ed.); Story 
on Partnership, s. 6 (5th ed.). 

The case of Gordon v. Howden (4) is identical iu principle with the 
one before us, and in that case the House of Lords refused to give effect 
to a secret partnership for pawnbroking contrary to the terms of the 
Stat. 39 and 40. Geo. Ill, cap. 99. 

We, therefore, confirm the decree of the Subordinate .Judge. Each 
party is to bear bis own costs throughout. 

Decree confirmed. 


(1) 9 B. L. E. 441. (2) L B. 11 Ch. Div, 170. 

(3) 3 B. & Al. 179. (4) 12 Cl. and Pinnelly, 237. 
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12 B. 424. 

APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Dadapa {Original Applicant), Appellant v. Vishnud.as AND OTHERS 

{Original Opponents), Respondents.* [llfch August, 1887.] 

Insolvency — Insolvent-debtor—Unfair vreferenee—Civil Procedure Code (Act XIV of 
1882), s. 351. 

A creditor can put pcepsure on his debtor to get payment of his olaicn, not- 
withstanding that the debtor miy be in embarrassed ciroumstaaces. Bata 
debtor, who gives an unfair praFerence to one ere liter by giving him a large 
proportion of his property, so as to reduce the aliqHot share of the other creditors 
acts fraudulently, and no title is given to that particular creditor as against the 
assignees who represent the creditors generally. 

A. filed a suit and obtained a decree against B. Daring the pendency of the 
suit, and only four days before the d'^cree was passed, B. assigned by way of 
mortgage nearly the wbols of hts property to one of his creditors C. The assign¬ 
ment was made, not to secure a fresh advance, but in coneideration of past debts 
[428] due to 0. C. was aware of B.’s embarrassments. Two years afterwards B, 
was arrested in execution of A’s decree. B. thereupon applied to be declared an 
insolvent. 

Held, that the assignment by B. ot neatly the whole of his property to 0. 
amounted under the circumstances, to an unfair preference, within the meaning 
of 9 . 351, ol. fc) of the Code of Civil Procedure (XIV of 1882). B. was, therefore, 
oot entitled to be declared an insolvent. 

[R., 25 B. 202 (214); 16 M. 499 (505).] 

Appeal from tih© or<l 0 r of Hav Sah©b Vvaokatrao R. Inamdar, 
Second Class Subordinate .Tudge of Bijaour, in miscelKneous application 
No. 7 of 1886. 

The appellant DaJapa was arrested in execution of a decree obtained 
by one Vislmudas on the 30bh May, 1884. Thereupon Dadapa applied to 
be declared an insolvent under the provisions of chap. XX of the Coda of 
Civil Procedure (XIV of 1882). 

This application was rejected by the Subordinate Judge. He found 
that in 1879 Dadapa had mortgaged cn-tain prooerty to one Gokuldas 
for Rs. 800: that when Vishnudas sued Dadapa in 1884, Gokuldas 
began to press Dadapa for payment of his money ; that during the pen¬ 
dency of the suit, and only four davs before the decree was passed in 
favour of Vishnudas, Dadapa transferred nearly the whole of his property 
to Gokuldas under a mortgage-bond for Rs. 600 : and that the considera¬ 
tion for this bond was the balance due to Gokuldas on account of former 

transactions. 

The Subordinate Judge was of opinion that the mortgage by Didaoa 
of nearly the whole of his property for Rs. 600 amounted, under the 
eircumstanoes, to an unfair preference within the meaning of s. 351, 
el. (c) of the CDde of Civil Procoduro (XIV of 1882). and as such disenti¬ 
tled him to be declared an insolvent. 

Again«t this decision Dadapa appealed to the High Court. 

Shamrav Vithal, for the appellant.—On the facts found by the 
Subordinate Judge the apoellant is entitled to be declared an insolvent. 


• Appeal from Order No. *2 of 1887. 
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There were debts due to Gokuldas. He was pressing hard for payment. The 
mortgage was effected under this pressure. There is no proof of any 
intention to defraud the general body of creditors. The transaction, 
therefore, does not amount to an [426] unfair preference—JoaA:ini v. The 
Secretary State for India (1); Ex parte Craven (2). 

There was no appearance for the respondents. 

JUDGMENT. 

West, J.—In this case the Subordinate Judge determined that the 
transaction oa the part of the presenu appellant amounted to an unfair pre¬ 
ference, and as such, disentitled him to the benefit of s. 351 of the Code 
of Civil Procedure (XIV of 1882). The ground for his decision was that 
the bond for Rs. 600 passed to Gokuldas four days before the decree 
against the appellant of itself constituted an unfair preference, and was 
one which put Gokuldas in a more advantageous position as compared 
with the other creditors. 

It is clear that his passing that mortgage bond to Gokuldas, instead 
of letting the latter wait for the distribution of bis assets under the 
insolvency rules, gave Gokuldas a preference; and, prima facie, it was an 
unfair advantage given to him over the other creditors. 

It has been argued at much length that there was no unfair or fraudu¬ 
lent preference shown; and Mr. Shamrav Vitbil on behalf of the appel¬ 
lant has relied upon a decision in Joakim v. The Secretary of State for 
India. This decision appears to be opposed to several English rulings 
which bear directly upon the question in this case. Tbe general doctrine 
is that a creditor can put pressure on a debtor to get payment of his claim, 
notwithstanding that the debtor may be in embarrassed circumstances; 
but it is also the general doctrine that a debtor who gives an unfair 
preference to one particular creditor by giving him a large proportion 
of bis property, so as to reduce tbe aliquot share of tbe other creditors, 
acts fraudulently, and no title is given to that particular creditor as against 
the assignees who represent the creditors generally— Ex parte Halliday ; 
In re Liebert (3) ; also Marks v- Feldman (4) and Butcher v. Stead (5). 
In tbe last mentioned case Lord Hatberley says: “ I think the Legislature 
intended to say that if you, the debtor, for the purpose of evading tbe 
operation of tbe bankruptcy laws, and in order to give a [427] fraudulent 
preference, make this payment or this charge it shall be wholly done away 
with except in cases where the person you have so favoured is wholly 
ignorant of your intention to favour him and receives payment simply for 
valuable consideration and Iona fide, that is, without any notice of any 
intention on your part fraudulently to favour one creditor above another.” 
If there had been a uew advance given by Gokuldas to the appellant, tbe 
conduct of the latter would not, perhaps, have been an act of bankruptcy. 
In the present case, however, the creditor was aware that the debtor was 
in embarrassed circumstances, and got an assignment of nearly tbe whole 
of his property only four days before a decree was passed against him. 
There was, clearly, an unfair preference shown to Gokuldas by the debtor, 
although the latter did not apply to be declared an insolvent for nearly 
two years afterwards. As a matter of fact, he applied as soon as execu¬ 
tion of the decree was sought in the very suit, during the pendency of 


(1) 3 A. 530. (2) L.R. 10 Eq. 648. (3) L.R. 8 Ch. App. 233. 

(4) L.R. 5 Q.B. 275. (5) 7 Eng. and Ir. App. 839 (849). 
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which he passed the bond charging bis property with Bs. 600. This trans¬ 
action the lower Court held to be a fraudulent preference; and we would 
not be justified in interfering with the lower Court’s decision, unless we 
were satisfied to the contrary. We must, therefore, confirm the order of 
the Subordinate Judge. 

. Order confirmed. 


Habi (Assignee of Decree-holder), Appellant v. NaRAYAN alias 
Sambhoji, a Minor, by his Guardian Chimabai 
(Judgment-debtor), Bespondent.* 

[17th August, 1887.J 


Execution of decree—Limitaiion—Application for execution in accordance with law— 
Limitation AcHXV of ISWt sch. II, art. 179-Decree against a minor—Appli¬ 
cation for execution against minor's mother personally, but not ashts guardian. 



On dbe 3lst July, 1879, a decree was passed agaiost N.,a mioot, represented by 
his mother and guardian O. In December, 1880, the first application for execu¬ 
tion was made. Through mistake execution was sought agaiost 0. herself, as 
‘widow of B.’ and not as guardian of the minor N. That application was 
granted and [428] certain property belonging to the minor was attached. On 
the 29th November, 1883, the second application for execution wae made against 
the minor as represented by his guardian C. The present application for execu¬ 
tion was made on the 3td December, 1884. This application was rejected as 
time barred by the District Court in appeal, on the ground that the first applica¬ 
tion having been made against a wrong person, could not be taken into account; 
that, therefore, it could not keep the decree alive, and that tbe present application 

was barred. 


HeW. reversing the decision of the lower Court, that the decree-holder ought 
not to be deprived of the fruit of his decree on account of a technical defect in bis 
application of 1880. The minor was substantially and for all practical purposes 
represented by bis mother. 

32 A. 404 = 7 A.L.J. 542 (588)*6 Ind. Cas. 38 ; 20 B. 534 (536); 12 M. 90(91); 
13 Bom. L.R. 22 = 9 Ind. Cas. 349.] 


This was an appeal from the order of 0. G. W. Maopherson, Acting 
District Judge of Satara, in Appeal No. 279 of 1885. 

On tbe 31st July, 1879, the plaintiff Vithoba bin Malapa obtained a 
decree against Narayan Babaji, a minor, represented by his mother and 

guardian, Chimabai. , .. ... 

On the 1st December, 1880, Vithoba applied for execution of the 

decree agaiost Chimabai herself, describing her as widow and heir of 
Babaji, deceased,” and not as guardian of the minor Narayan. The Court 
issued a notice to Chimabai, but sbe did not appear to contest the 
application. The Court accordingly ordered execution to issue. 

On the 29th November. 1883, the decree-holder presented a second 
darkhast for execution. On this occasion be did not omit to put the 
minor on the record. Nothing, however, was done on this application. 

On the 3rd December. 1884. the present application for execution was 
made by Hari bin Irapa, to whom the decree had been assigned. 


• Second Appeal. No, 117 of 1887. 
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The application was resisted, on the ground that it was time-barred. 
It was contended, on the minor’s behalf, that as the decree-holder had 
ignored him, and proceeded against a wrong party under his hrst 
darhha&t, that application should be treated as a nullity, and, therefore, 

was of no effect in keeping the decree alive. 

The Court of first instance held, on the authority of the rulings 
ID Syud Mahomed v. Syvd Ahedoollah (l) and Fuzloor Buhman v. 
[429] Altaf Hassen{2), that though the first application for execution was 
defective and informal, it could not be treated as a nullity, and that, there¬ 
fore. it was sufficient to keep the decree alive. The Court accordingly 

ordered execution to issue. , , , j 71 . * 

On appeal, the District Judge was of opinion that the first darA/iasj 

was not an application for execution “ in accordance with law," as the 
minor had been ignored, and execution sought against a wrong person. 

He, tuerefore, rejected the present darkhast as time-barred. 

Against this decision a second appeal was preferred to the High 

^ Telang (with him Manekshah Jehangirsh&k aud Daji Abaji Khare), 
for the appellant.—The first darkhast was not correctly worded. There 
was a mistake in the description of the widow. But that was a mere 
irregularity. The minor was effectively represented by his mother 
and guardian. She represented her son as well as the estate fully 
and for all practical purposes. The proceedings taken against ber are 
binding on the minor— Ishtxn Ghundiir Mitter v. Buksh Ali Soud<igur\o) , 
The General Manager of the Raj Durbhunga under the Court of Wards v. 

Maharaja Coomar Ramaput Singi^i). \ , l 

Maepkerson (with him Ganesh Ramchandra Kirloskar) for the 
respondent:—Schedule II. art. 179 of Act XV of 1877 requires an 
application lor execution to be made “ in accordance with law.” The 
execution must bo sought against the j udgment-debtor alone. He m ust be 
put on the record. Otherwise proceedings taken against a third party will 
not bind him. In the present case the minor, against whom the decree 
was passed, was ignored. Execution was sought against his mother, not 
as his guardian, but in her own right. The first application for execution 
is, therefore, not " in accordance with law." It, therefore, does not save 
limitation—Oc«o«al/i Ghuckerbutty v. Lallit Goomar Gangopadhya{b ): 
Ramasami v. Bagirathi ( 6 ) : Akoba Dada v. Sakharam (7), 
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JUDGMENT. 

[430] West, J.—The deorao in this case having been obtained against 
the infant Narayan, son of Bauaji, represented in the case by bis mother 
Chimabai, the judgment-creditor in 1880 sought execution for the costs 
awarded to him by the decree. Through error, however, he sought that 
execution against Chimabai herself, instead of merely as guardian of 
her sou. Tuere was another application, in 1883, against Narayan, but 
nothing was done on it. It would prevent the bar of limitation 
if the earlier application could be considered as a sufficient one for the 
purposes of Act XV ol 1877, scb. II, art. 179, but not otherwise. The 
District Judge has thougnt that the earlier application was no to be taken 
into account at all; but, having regard to the case of The Ge^ieral Manager 0 / 
the Raj Durbhunga under the Court oi Wards v. Maharaja Goomar Ramaput 


(•2j.l0 C. 541. (3) Marsh. 6U. (4) 14 M.I. A. 605, 

(6) 6 M. 180. (7) 9 B. 429. 
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Sing (1), we are of opinion that the mortgagor need not and'ought not to 
be deprived of the fruit of bis decree on account of the technical defect in 
bis application of 1880. There was at that time no one to think or act 
for the infant Narayan except his mother Chimabai. What was brought 
home to her consciousness was, for all practical purposes, brought home 
to the consciousness of her son, and the execution in 1880 was not 
resisted by her. It proceeded against the property held by her then, as 
now, really for her son. 

We. therefore, reverse the decree of the District Court, and restore 
that of the Subordinate Judge in execution. Each party to bear his own 
costs throughout. 

Decree reversed. 


12 B. 431 = 13 Ind. JoF. 226 

[431] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


Narayanrav Damodar (^Original Plaintiff), Appellant v. 
JavhervahU {Original Defendant), Respondent. 

[21st, 22Dd and 29th September, 1887.] 

Bindu law-Joint familt^-Mortgage by a father^Decree against father on mortgage 

giving possession with interest and cosls-Son’3 liability to satisfy the decree as to 

interest and cosls-^Practice^Amendment of plawt, 

The plaiubie’8 father mortgaged certain ancestral property for a limited term. 

A suit las brought on the mortgage against the father, and a decree was passed. . 
^ nronertr to be handed over to the mortgagee fora 

certain time, and awarding payment of interest and costs by the father. 

In execution of this decree, the mortgagee sought to recover the costs by sale 

of the property in question. ...... 

ThereuDon the plaiutiSs sued for a declaration that the property was no 
T coM in execution of the decree against the father, on the ground that 

the^debts contracted by the father were for immoral purposes, and that, therefore, 
he Mta e could not be bound b, the deoree et ell. The Court ol float inalauce 
found that the debts bad not been incurred for any immoral purpose, and dis¬ 
missed the suit. On appeal to the High Court. * , » 

Held that under the decree passed against the father the interest and costs 
befame a debt upon the whole estate, from which it could not escape, unless it 
ilrw made out that the debt was the result of fraud or immorality. 
Iltbough the father alone was primarily liable for the ‘vilfilment of the decree, 
.till th? debt was one which was rightly chargeable to the whole estate and the 
M/M, 1/1 v>A liable iust as they would have been liable if the father had com- 
TrLfsed ?he suit, unless the transaction were tainted with fraud or immorality. 

• In fnnited family the father is capable of acting as the representative of the 
■ family except in the case of borrowing for fraudulent or unmoral purposes. In 
hS case be entered into litigation, which resulted m loss to himself and the 
amiW which he renresented. and he could make the family responsible for any 

loss so incurred. The jadgment creditor could also make them liable. 

Although where the father desires to represent the whole estate he can do so, 
vet hfis not necessarily bound to do so. nor is the whole estate liable where he 
explicitly or impliedly binds only bis own portion. , , 

At the hearing of the appeal it was alleged that the plaintiffs had separated 
from their father before the mortgage decree was passed against him and an 
Scatlon was made on their behalf that the plamt in this case should he 

amended by inserting an allegation to that effect. 

Held that the amendment could not be allowed. Bueh an amendment would 
enMrely alter the points of contention between the parties. In suing in the form 


Appeal, No. 30 of I886i 
(1) 11 M. I.A. 605. 
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[432] aflopted by the plaintiSa they doabtleaa intended to take the ^°i 
getting a heater advantage than they would have obtained if t^ey had sued 
metell as separated sons. The, sought to liberate the property altogether from 
kho tia^hilitv on the ground that the debt was immoral. and that the estate couiu 
Lot theteloie “rbo^^^ That being so. and the plaintiffs 

having omitted to allege partition, they could not now ask the Court to put their 

suit OD a new footiDg. 

[R., 5 A.L.J. 147 = 28 A.W.N. 64 = 4 Bora. L.R. 537 (603).] 

This was an appeal from the deoieion of M. H. Soott, District Judge = 

of Ahmednagar, in suit No. 4 of 1884. . . .u 

The defendant obtained a decree on a mortgage against the plaintitl s 
father for possession of certain property which the latter had mortgaged to 
him. The decree also awarded interest on the mortgage-debt and costs ot 

The defendant sought, in execution, to recover the cost by sale of the 
mortgaged property. The plaintiffs objected to the sale ; bat their objection 
was disallowed, and they thereupon filed the present suit, praying for a 
declaration that the property in dispute was not liable to attachment and 
sale in execution of the defendant’s decree against their father, on tne 
ground that the debts contracted by th#ir father had been contracted for 
immoral purposes, and, therefore, were not binding on them as bis sons. 
They also alleged that the property in suit had been granted as &jagHir ior 
the support of the family, and, as sueh, could not be alienated from the 

f ily 

The Court found that the father had not incurred any debts for immoral 
purposes, and that there were no incidents or conditions attaching to the 
estate to distinguish it from any other ancestral immoveable property which 
was saleable for ancestral debts. The suit was, therefor^ dismissed. 
Against this decision the plaintiffs appealed to the High Court. 
RavSaheb Va&udev JagannathKirtikar, for the appellant.—The decree 
directs payment of costs by the father personally. The costs are nob thrown 
on the estate. The decree as to costs is, therefore, in the nature of a money 
decree against the father. In execution of such a decree the eroditor has 
no right to proceed against tho sons’ share in the family prooerty. The 
sons are not parties to the decree, and are, therefore, not bound by it—- 
[433] Bhikaji Bamchandra Oke v. Yashvantrav (1): Babaji y. Dhuri (2) ; 
Murarrav Anandrav v. Pandurang Hari (3). The pi'operty is a jaghir, 
and, therefore, inalienable— Nilmoni Singh Deo v. Bakranath Singh (4). 

Mahadev Ghimnaji Apte, for the respoodent.—Even under a money 
decree the creditor has a right to procsed against every kind of property 
over which the father has a power of disposal. The father can sell his 
ancestral property to pay off his own debts. And the sale is binding on 
the sons, unless they can impeach it on the ground of illegality or 
immorality. If, then, the father can sell, so can the creditor. It is not 
necessary to make the sons sartios to the proceedings against the 
father. The father, as the head'of the family, represents the family both 
in his dealings with the oiltside world and for purposes of litigation. A 
decree against the father is, therefore, binding on the sons, though they be 
not parties to the suit in which it is passed. And the decree-holder has 
a right to proceed against the entire family estate— Jagabhai Lalubhai v. 
VijbkukandsaJagjivandas (5); Sakharam Shety.Sitaravi^ShetiQ): Narasanna 
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V. Gurappa{l)\ and Nanomi Bahuasin v. Modhun MohxiniS). These cases 
show that a creditor can sell the whole family property in execution of a 
decree against the father. In the case of Simhhunath Pande v. Golap 
Singh (3) the circumstances were peculiar. The mortgage which was 
executed by the father, the decree upon the mortgage, the proclamation 
of sale, and the sale certificate,—all purported to affect the father’s 
interest alone. Qnder those circumstances the Privy Council held that 
what was put up to sale and what actually passed to the auction-purchaser 
was the right, title, and interest of the father alone. That ruling does 
not apply bo the present case, where the whole family property is held in 
mortgage by the creditor, and he insists upon selling the whole in satisfac¬ 
tion of his debt. 

Rav Saheb VasTidev Jagannath Kirtikar in reply.—In almost all the 
cases cited the question as to the son’s liability arose after the [434] 
father’s death. A son takes a vested interest in ancestral estate at his 
birth. That interest is, no doubt, subject to the liability of the estate for 
the debts of his father. But it is only when the father acts as the bead 
and manager of the family that his transactions are binding on the sons. 
That is the case in a united family. But where tbe father is separated 
from his sons, bis acts cannot bind them. In the pre^^ent case we allege 
that a partition had taken place between tbe father and the sons a year 
before the defendant obtained a decree against tbe father. 

[West, J.—You did not rest your case on this ground in the lower 
Court.] 

It is true there is no reference in the plaint to the partition ; but tbe 
plaintiff's pleader in his statement (Ex. 18) distinctly asked that the two- 
third share of tbe property, which belonged to the sons, should be 
exempted from attachment and sale. I, therefore, ask to be allowed to 
amend the plaint so as to raise tbe question of separation. 

Mahndev Chimnaji Apte. —There is no mention of separation in the 
plaint. The parties went to trial on the footing of union between the 
father and tbe sons> The plaintiff has no right, at this stage, to set up a 
totally new case. 

JUDGMENT. 

West, J. —In this case tbe first point is, whether, at this stage of 
tbe case, it is proper to allow the appellants to make a change in the plaint 
of so material a nature as that asked for by them. Such an amendment 
would entirely alter the points of contention between the parties. It is 
not the practice to allow such a change after a cause has been disposed of, 
and we are not inclined to permit it in the present instance. 

Those who have gone to issue on one aspect of the case cannot ask 
for a new decision on a different aspect of the case. The only circum¬ 
stance in which the Courts have departed from this rule is in the case of 
a merely formal point of amendment. The appellants here are not persons 
who have for the first time been engaged in litigation. In suing in 
the form they chose, they, doubtless, intended to take the chance of 
getting a greater advantage than they would have obtained if they bad 
sued merely as separated sons. They sought to liberate the property 
[435] altogether from tbe liability, on the ground that the debt was 
immoral, and, therefore, that the estate could not be bound by the decree 
at all. That being so, and the plaintiffs having omitted to allege partition, 
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nob only in their plainb. but in the statement of their 

now come and ask the Court to have the suit put on a different footing. 

Wehave. therefore, to consider what was the position of 
with reference bo the original suit. The original suit was brought against 
The farher a limited time. The decree m that suit 

Lnded over the property to the mortgagee for a definite 
payment of interest and eoets by the father. The payment of ‘he interest ^ 

Ld costs consequently became a debt upon the “ I"d- 

I could not escape, unless it were clearly made out that ‘he debt was the 

result of fraud or immorality. The possession 

was certainly valid, as the father was alive. The question of its validity, 
indeed, could nob arise until the father's death although the father alone 
was sued, and he alone was primarily liab.e for the fulfilment of t e 
Court's decree ; still the debt was one which was rightly chargeable to the 
Xle estate, and the sons would be liable, just as they would also have 
been liable if the father bad compromised the suit, unless the 
were tainted with fraud or immorality. This is the view held by the 

Privy Council in a recent decision. • ua 

The ruling in Sivibhunath Pandc v. Golapsmgh (1) might suggest a 

contrary decision. There the Privy Council determined the father bad a 

right bo deal with his son’s shares in the family property but that the 
terms of the transaction might show that it was not his intention to do so 
in that particular case- The question of the sons assent was raised, and 
the Privy Council held that it would be bound by the assent, if the sons 
intended their own shares to be affected In calling in the 
to a dealing with the family property by the father, the ^ 

affect their shares would generally perhaps be presumed ; but the creditor 
ought to take care to make sons parties to execution proceedings if he 
wishes to make them liable in cases where their assent is a material 


point in his case as against them. 

[436] In the present case, the sons' interest as well as that of the 
father bas been attached, and they are made parties to the execution 
proceedings. The present case differs from the one we have referred to. 
The sons come in during the pendency of the execution proceedings and 
make themselves parties to it. We are. therefore, left very much m the 
same position as if the case already cited had not been decided. If we go 
back to the case of Nanomi Babuasin v. Modhun ^ohun (2) we are bound 
bo consider that in an united family the father is capable of acting as the 
representative of the family, except in the case of borrowing for fraudulent 
or immoral purposes. In the present case he entered into litigation, which 
resulted in loss to himself and to the family which he represented and be 
can make the family resnonsible foi any loss so incurred. The judgment- 
creditor can also make them liable. 

The precise case which is before us now has not been dealt with 
heretofore, but the principles applicable to it have In a recent appeal* 
Jagahhdi Lcdubhdi v, Vijhhuhdudd^ Jo.gjivctndas (3), we set forth the 
principles applicable to such cases, and we based our decision on the^ ruling 
in Nanomi Bahuasin v. Modhun Mohun (2). The principles enunciated in 
the case decided by this Court, which has been already referred to, are 
correct so far as they go, but that decision is to be supplemented by the 
following principle; that is to say, that although where the father desires 
to represent the whole estate he can do so, yet he is not necessarily bound 
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Wndscoirhis‘:!n'po''rS."‘"‘' ha axplioitly or impliedly 

inierJif! as to the litigation having only affected the father’s 

S dinreo .a responsibility of 

Court wTth o“o‘s“ta ’ "" “"a '°"ar 

Decree confirmed. 


12 B. 437. 

[437] EEVISIONAL CRIMINAL. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 


Queen-Emphess V. Byramji Edaljl* [isb December. 1887.] 


Public nuisance—Penal Code {Act XLV of 1860), 
particular religious sect—Private nuisance. 


ss. 269 and 290—Annoyance to a 


The accused cut up. oo his verandah, meat that was to be cooked for a dinner 
party, exposing it bo the sight of persons padsing along the road, among whom 
were some Jains, whose temple was close by. The Jains complained to the 
Magistrate that the accused bad made the air offensive, and caused annoyance. 
The Magistrate found that the meat was not in an offensive state, but convicted 
the accused of committing a public nuisance, under s. 268 of the Indian Penal 
Code, on the ground that he bad done an act by which several persona being 
Jains were much annoyed, it being a well-known fact that they bad great repug¬ 
nance to the killing of animals of every sort. 

Beld, reversing the conviotioa and sentence, that in this case no real damage 
or injury was caused to the public or to the people in general dwelling in the 
vicinity, and that it was a case of private rather chan of public nuisance, and. 
therefore, not one falling within the purview of the criminal law. The applicant’s 
act was an annoyance merely by reason of its hurting tbe feelings of the Jains, 
who have a repugnance to killing of animals, and did not constitute an offence 
under s. 290 of tbe Indian Penal Code, 


Mutlumira v. Qtieen-Empress (1) referred to. 

£F., Rat. Unr. Cr. Cas.903 (904) ; R., 30 A. 181 (185) = 5 A.L.J. 147»»28 A.W.N. 64,] 


This was an anplicabion under s. 435 of the Code of Criminal Proce¬ 
dure (Act X of 1882), The applicant had been convicted, under s. 268 of 
tbe Indian Penal Code, of the offence of causing a public nuisance, on the 
complaint of Raichand Sobhaji. The complainant was a Jain by religion, 
and he alleged that on the 5th July, 1887, the accused engaged four 
butchers to chop meat on the verandah of his house situated on a high 
road and close to a Jain temple. The complainant and several other 
persons, while going along the road to the temple, were much annoyed by 
tbe sight and smell of desb exposed within a few yards of the sacred 
place. Tdey remonstrated with tbe accused, bub without effect. The 
complainant thereupon charged him with causing a public nuisance under 
s. 268 of the Indian Penal Code. 

[438] The accused pleaded not guilty. He stated that it was a great 
holiday, and that he had invited guests to a dinner-party., in preparation 
for which he had meat cut up on the verandah of bis house early in the 
morning, not knowing that be would thereby cause or was likely to cause 
any annoyance to the public. 


• Application for Revision No. 223 of 1887, 

(1) 7 M. 590. 
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The First Glass Magistrate, who tried the case summarily, under the 1887 
provisions of chap. XXII of the Code of Criminal Procedure (Act X of Deo. . 
1882), convicted the accused of committing a public nuisance under s. 2b« 
of the Indian Penal Code, and sentenced him to pay a fine of Bs. 2. He 

recorded the following reasons for the conviction hotmtoat 

“ Ic is in evidence that several persons, being Jams, were much CRIMINAL 
annoyed at what was done by the accused, it being a well-known fact 
that they have great repugnance to the killing of animals of every 
sort. They have a right to use the way to their temple, as well as 
the temple itself, without let or hindrance. On the ether hand, the 
accused has a right to use his otla, or platform, as he likes, but be 
certainly has no right to expose a heap of meat on a high way m the 
way he did. The complainant and bis witnesses aver that the bad 
smell about the spot made it necessary for them to apply a cloth to 
their nose; but the municipal inspector, who went there presently 
afterwards, did not notice the smell, owing probably to the place having 
been cleaned after the removal of the meat. I hold, therefore, that the 
accused did cause annoyance in regard to the exercise of the public right 
on the part of a portion of the community, and convict him accordingly. 

.\gainst this conviction the accused applied to the High Court under 

its Criminal Revisional Jurisdiction. 

Manekshah Jehangirshah, for the applicant. 

Ganpat Sadashiv Bav, for the opponent. 


OPINION. 

Per Curiam :—In this case, the applicant has been found guilty 
of committing public nuisance, as defined in s. 268 of the Indian Penal 

Code, and has been punished under s, 290. 

On the occasion of his giving a dinner-party, he cut up the meat that 
was to be cooked for the dinner in the verandah (otla) of [439J his house, 
and, so exposed it to the sight of persons passing along the road, among 
whom were some Jains, whose temple is near the bouse. They complained 
to the Magistrate that by this act the applicant" had made the air offensiw, 
and created an annoying sight.” The Magistrate has not found that the 
meat was in an offensive state, but he has convicted the applicant of 
committing a public nuisance, on the ground that he had done an act by 
which several persons, being Jains, were much annoyed, it being a well- 
known fact, that they (the Jains) have great repugnance to the killing of 
animals of every sort. 

Now it has been held that, in order to constitute a nuisance, there 
must be ”not merely a nominal, but such a sensible and real damage as a 
sensible person, * * * would find injurious”—Scoii v. Firth (1). In the 

present case, no real damage or injury is alleged to have beeu caused to 
the public or to tba people in general dwelling in the vicinity, but merely 
an annoyance to those Jains alone who happened to pass along the road 
in front of the applicant’s house at the time when the meat was being cut 
up or exposed there. If that was so, it was a case of private rather than of 
public nuisance, and, therefore, not one falling within the purview of the 
criminal law —The King v. Lloyd (2). The annoyance, moreover, such as it 
was, neither did nor could cause any sensible or real damage. It was an 
annoyance merely by reason of its hurting the feelings of the Jains, who 
have a repugnance to the killing of animals. It was thus of the nature of a 

(1) 4 P. & P. 319. (2) 4 Esp. 199. 
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sentimental grievance, which could be felt only by persons holding certain 
views as to the killing of animals. 

In the case of Muitumira v. Queen-Empress (1) it was held that s. 268 
of the Penal Code was nob intended to apply to acts and omissions 
calculated to offend the sentiments of a class, and that the placing of a 
Criminal. M^’^omedan symbol in the neighbourhood of a Hindu temple is not a 

- public nuisance, though likely to cause serious annoyance bo the Hindu 

12 B. 437. public. In the present case, we are also of opinion that the act of the 
applicant does [440] not constitute an offence punishable under s. 290 of 
the Indian Penal Code. We reverse the conviction and sentence, and direct 
that the fine be returned. 

Conviction and sentence reversed. 


1887 

Dec. 1. 

Revi- 

SIONAL 


12 B. 440. 

APPELLATE CRIMINAL. 

Before Mr. Bayley {Acting Chief Justice), Mr. Justice Birdwood and 

Mr. Justice Parsons. 


Qdeen-Empress V . Gand Sonba and another.* 

[2nd February, 1888.J 

Evidence Act {I of 1672). 8. ]32—^Protection given to answers which a witness is compel¬ 
led to give—“Comoelled to give’'^Meaniiig of the words—Indian Oaths’ Act (E of 
1873). a. 14. 

Section 132 of tbe Evidence Act (I of 1872) mikes » diatioctioo between those 
cases in which a witness voluntarily answers a question and those in which he i^ 
compelled to aoswer, and gives him a protection in the latter of these cases only. 
ProtectioQ is afforded only to answers which a witness has objected to give or 
which he has asked to be excused from giving, and which then he has been com¬ 
pelled by tbe Court to give. 

The Queen v. Qopal Doss (2) followed. 

Per Birdwood, J. (dissenting).—Section 132 of the Evidence Act (lof 1872) 
read with s. 14 of the Indian Oitbs’ Act (X of 1873) compels a witness to answer 
criminating questions, and he is protected by the proviso to s. 132 from a 
criminal prosecution for any oSence of which he criminates himself directly or 
indirectly by his answer, except a prosecution for giving false evidence by such 
answer. It is not only when a witness asks to be excused from answering a 
criminating question, and his request is refused, that be is “ compelled to give’* 
the answer within tbe meaning of the proviso. The compulsion is operative 
whether he asks to be excused or gives tbe answer without so asking. 

[F. 21 C. 392 (399) ; R.. 13 B. .376 1381) ; 13 B. 600(608) ; Rat. Unr. Or. Gas. 776 
(778) ; 2 S.L.R. Cr. 26 (26).] 

Appeals against the convictions and sentences recorded by Shripab 
B. Thakur, Acting Sessions Judge at Ratnagiri, in the case of Queen 
Empress v. Sarasvatibai and others. 

The facts of this case, so far as they are material for this report, are 
as follows:— 

One Sabaji Baji obtained a decree against Kesu Ram Laka for posses¬ 
sion of three thikans, and in execution obtained possession of one of the 
thikans on tbe 27th June, 1887. Thereupon Kesu’s sister, Sarasvaoibai, 
applied under s. 332 of tbe Code of Civil Procedure (Act XIV of 1882), 


(1) 7 M. 690. 


Criminal Appeals Nos. 174 and 180 of 1887. 

(2) 8 M. 271. 


778 



1888 

Feb. 2. 


Yjj queen-empbess V, GANU soNBA 12 Bom. M2 

alleging that the thikan in question [Ml] belonged to her. that she had 

purohased it from her father Earn Bhagvan under a _ 

November. 1875, that she had smoa been in possession, and that she had 

been illegally dispossessed in execution of Sabaji s decree. 

Tbe Subordinate Judge made an enquiry into ^he matter. 
course of the enquirv the accused Ganu Sonba and Bhikaji Han were QaiMINAB, 
examined as witnesses for Sarasvatibai. They that the sale ^ 

deed of the 2nd Novemher, 1875, had been Bb“f an m 

their presenee, and that they had both attested it. ^he Subordinate 
Judge; however, disbelieved this evidence, found 
fabrication, and committed Sarasvatibai and 

Waji and Tukia-to the Court of Session to take their trial, the first 
two on a charge of forgery and the others for ^^etment of forgery . 

AlUhe accused were tried together. They pleaded not guilty, ihe 
Acting Sessions Judge found the sale-deed in question a forgery^ and 
convicted Sarasvatibai and Kesu under ss. 467 and 471 of 1=^® 

Penal Code. As regards the accused Ganu and Bhikaji. he 
evidence their depositions recorded by the Subordinate Judge m 
marv inquiry, and solely on the strength of these depositions conincted 
SJ>th o? abeLent of forgery under ss. 109 and 467 of the Indian Penal 
Code, and sentenced them each to one year’s rigorous imprisonment. 

Against this conviction and sentence both Ganu aodEhikaji appealed 

to tbe High Court. i « tu n..^rT,r, 

There was no appearance either for the accused or for tbe Ciown. 


JUDGMENT. 

BiRDWOOD, J.—Tbe conviction of tbe appellants rests upon the 
depositions made by them in an execution proceeding, m which they 
admitted their attestations of the deed of sale, which is proved by the 
evideocs in tbe present case to be a forgery. In their examinattoos in the 
present case they deny their attestations; and if their depositions m me 
former case are excluded from consideration, there is nothing to show that 
[442] they attested tbe deed of sale. The Sessions Judge, relying on the 
decision of the majority of tbe Judges who composed the FullBench in tne 
case of The Queen v. Gopal Dosa (1). decided by tbe Madras High Court on 
tbe 4th February. 1881, has admitted tbe depositions. I concur, however, 
in tbe opinion of the two Judges (Kernan and Mutbusami Ayyar. JJ.) 
who dissented from that decision. I think that s. 132 of the Evidence 
Act. read with s. 14 of Act X of 1873. compels a witness to answer cri¬ 
minating questions, and that he is protected by the proviso to s. 132 from 
a criminal prosecution for any offence of which be criminates himself 
directly or iodireobly bv his answer* except a pvosocutioa for giving talse 
evidence by such answer. It U not only when a witness asks to be excused 
from answering a criminabiog question, and his request is refused, that be 
is, in my opinion, “ compelled to give" the answer, within the meaning 
of tbe proviso. The compulsion is operative whether he asks to be excused 
or gives the answer without sc asking. I would, therefore, acquit the 
appellants. Bub as Mr. Justice Parsons does not concur in this opinion, 
the case must be laid before another Judge under s. 429 of the Code of 
Criminal Procedure (Act X of 1882). 

Parsons, J.—I agree with the opinion expressed by the majority of 
the Judges in the case of The Queen v. Gopal Doss (1) and would admit the 


(1) 3 M. 271. 
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1888 evidence. Beading s. 132 of the Evidence Act as a whole I can come to 
J?^ 2 . no other conclusion than that the Legislature has by it made a clear 
Appei,. between those cases in which a witness voluntarily answers a 

question and those in which he is compelled to answer, and has given him 
LATE a protection in the latter of those oases only. If protection was to be 
CRIMINAL, allowed in every ease in which a witness gives an answer, the words “be 
12 B ~440 to ■■ in the proviso are quite superfluous. Tbe insertion of those 

words clearly shows, to my mind, that protection is afforded only to 
answers which a witness has objected to give or which he has asked to be 
excused from giving, and which then he has been compelled bv the Court to 
give: (see Field’s Law of Evidence, p. 646. 4th ad.). In the [443] present 
case both the accused were examined in the Court of the Subordinate Judge 
on behalf of Sarasvati and Lesu, and they freely and voluntarily there gave 
evidence to the effect that they had attested the deed on which Sarasvati 
and Kesu relied, This deed was held to be a forgery. Sarasvati and Kesu 
were prosecuted and convicted of the forgery ; and the accused were tried 
along with tiiem and convicted on a charge of abetment of that forgerv, 
and their answers in the Court of the Subordinate Judge were admitted 
in evidence against them. I am of opinion that these answers being 
purely voluntary answers, and not answers which they were in any way 
compelled to give, can be proved against them in the present trial. And 
as they are proved, I would dismiss these appeals. 

The case was accordingly referred to the Acting Chief Justice Mr. 
Bayley, who gave the following judgment :— 

“ For the reasons given by Sir Charles Turner, C. J., in the case of 
The Queen v. Go'p'xlDo^s (1) I think that tbe evidence is admissible, and 
I concur with Mr. Justice Parsons in dismissing the appeals.” 


Appeals dismissed. 


12B. 443. 

APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas, Mr. Justice Birdwood 

and Mr. Justice Jardine. 


Damodar Jagannath, {.Plaintiff) v. Atmaram Babaji 
{Defendant).*' [6th February, 1888.] 

Stamp Act. 1 of 1879, s. 34, Prov. I—Suit on an unstamped promissory note—Evidence 
Act, I of 1872, ss. 65, cl. (t), and 91. 

Tbe plaintif! sued to recover from the defeodanb the balance of a debt due on 
an unstamped note passed to him bv tbe defendant for consideration of Rs. 38. 
Tbe note recited that the defendant had received the amount, and would repay 
it after three months from the date of its execution. The defendant admitted, 
by his written statement, execution of the note and tbe receipt of Rs. 37 in the 
shape of paddy, but alleged that he had paid o8 tbe debt. He also contended 
that the note being unstamped oould not be admitted in evidence. Tbe plaintiff 
contended that tbe note was a bond, and oould be admitted on payment of the 
[444] stamp duty and the pentUy, under s 31 of tbe Stamp Aot I of 1879, which 
he offered to pty. The Subordinate Judge was of opinion that the note in ques¬ 
tion was a promissory note, but that tbe defendant’s admission of tbe consideration 
enabled the plaintiff to sue, although the note itself was inadmissible. On 
reference to the High Court, 

* Civil Reference No. 41 of 1887. 

(1) 3 M. 271. 
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TTciA JardinE J.. that the dooament sued oa wa3 s promissory note, and 

being inadmissible lor want of a stamp. 

mid BSf BIRD WOOD. J.. that the plaintifi oould not reoover irrespectively of 
thfmomUaoryliote. as he did not seek to prove the consideration otherwise than 
by the note, w^hioh was inadmissible in evidence. The 

the defendant’s written statemsnt did not amount to an admission of the claim 
t . vnnnan laTif Thfl GAse wss ooo itt whioh oo secondary evidence under 
^65 cl (6) of Aot I of 1872 was admissible, the primary evidence, the document 
ttself bei4 foXoming. The plaintiQ not having offered any ‘ndepeodent 
evidence of the advance alleged by him. and the defendant 
by his written statement that any money was lent to him. as . . 

pUintiff. bat having set up an entirely ^ “ 

he admitted no remaining liability, the plaintiff s suit should be rej 

rv ioTr>.q PaQ 94R=s49 P W B 1911: 16 Ind. Caa. S3 ; U.B.R. (1907), 3rd Qt., 

Evidence 5 iT. 18 B 369 (371)! ’24 B. 360 (366) : 4 Bern. L.R. 912 (914-1. 

THIS wag a reference by Rav Sahab V. V. Wagle, Subordinate Judge 
of ChipluD. under s. 49 of the Stamp Act I of 1879. The reference was aa 

The plaintiff in this case sued to recover Ra. 15 as balance due on 
a note passed by the defendant on the 22Qd December, 1386. for Rs. 38 
borrowed by him on that date. The defendant admitted haymg passed 
the note sued on. but alleged that be received o.^W Bs. 37 worth of paddy 
from the plaintiff’, and that this amount was paid off. He also objected to- 
tbe admissibility of the note, the same being unstamped. The plaintiff 
then applied to the Court to receive the note in evidence payment of 
the necessary stamp duty and penalty, under s. 34 of the Stamp Act, I of 
1879 Tbe defendant’s vakil opposed this application, relying on Proviso 1 
to the said section, and contended that tbe note being a promissory note 
was not liable to be admitted in evidence on payment of the duty and 
penalty. The plaintiff’s yaA:if. on the other hand, argued that the docu- 
ment was nob a promissory note, bub either a bond or an ordinary agree¬ 
ment, and that in any case the defendant having admitted receipt oUbe 
consideration, so far as the amount claimed is concerned, he. the 144&J 
plaintiff, was entitled to a decree, unless the defendant proved his alleged 

satisfaction.” 

The following is a translation of the document sued on :— 

“Private memorandum:—To Damodar Jaganoath Thate, by 
Atmaram Set bin Babaji Set Potkar, inhabitant of Parasbram. (I) have 
received from you Rs. 38. Intarasb therefor is agreed to be at the rate of 
one per zent. {per mensem). The time (for the repayment) thereof is (as 

follows) •_After a month and a half (I will pay) a moiety (of the amount), 

and after (another) month and a half, the other moiety: thus, after three 
months from this day I will pay (the amount) in full. This is duly given 
in writing, humr d&tiQ Margashirsh. Vadya 12tb. thedayeftne week 
Wednesday, in Shake 1808 {22nd December 1886). m the 
cyclical year) named Vijaya. Handwriting my own. 

(Signature). 

The Subordinate Judge referred the following questions to tbe High 
Court for decision :— 

(1) Whether the document sued on (Ex. 3) was a promissory note, a 
bond, or an agreement ? 

(2) Whether the admission made by the defendant of the considera¬ 
tion of the document would entitle the plaintiff to maintain his suit not¬ 
withstanding the inadmissibility of the document !* 
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Judge’s opinion on the first point was that the 
document was a promissory note, and on the second in the affirmative 

ibere was no appearance for the parties. 

OPINION. 

Jardine J.—I am of opinion that the document sued on is a 
promissory note. 

The plaint shows that the suit it brought on tha promissory noteas 
the original cause or action. The admission of the contents ofthisdo- 
eumen. made by the defendant in his written statement does not avail 
the plaintiff the document being itself inadmissible in evidence from want 
of stamp— Chunder Boy v. Madhub Chunder Ghose (1). My reasons 
for this opinion are those stated in Sheikk Akbar v. Sheikh Khan(2), which 
case L446j as well as that of Badhakant Shaka v. Abhoychurn Mitter (3) the 
present case resembles,—the facts of Golab Chand v. Thakurani Mohokoom 
Kooa^e (4) and Hiraled v. Datadtn (5) coming under a different principle. 

Birdwood. J.—The Subordinate Judge has adopted an unusual 
course in mixing up a reference under s. 49 of the Stamp Act with one 
under s. 6^ of the Code of Civil Procedure. A reference under the former 
Act must be disposed of by three Judges of this Court, whereas one under 
tne Oode can be dealt with by one of the Division Benches ordinarily 
sitting. However, as the two references now made arise out of the same 
case, it will not be inconvenient to dispose of them together. 

On the question referred under the Stamp Act, I concur with 
Mr. Justice Jardine that the document sued on is a promissory note. It is 
chargeable with a duty of two annas. 

On the question referred under s. 617 of the Code, I am of opinion 
that the plaintiff cannot, in this case, recover irrespectively of the 
promissory note, because he does not seek to prove the consideration 
otherwise than by the note, which is inadmissible in evidence, and 
because the admissions contained in the written statement do not amount 
to an admission of the claim as for money lent. 

The case is not one in which secondary evidence would be admissible 
for the purpose of proving the contents of the unstamped promissory note ; 
for primary evidence, i. the document itself, is forthcoming. To such a 
case, s. 65. cl. (6) of the Evidence Act would not apply. The admission 
of secondary evidence would, moreover, be an evasion of s. 34 of the 
Stamp Ant of 1879, under which the note cannot “ be acted on,” being 
unstamped. See Muttukaruppa Kaundan v. Bama Pillai (6). To prove 
it by secondary evidence, and so make it the basis of a decree, would 
clearly be to act on it. The note cannot, therefore, be looked at in dealing 
with the claim. 

The document itself and secondary evidence of its contents being 
inadmissible, no other evidence can, under s. 91 of [447J the Evidence 
Act, be given to prove the terms of the contract between the parties, of 
which the note was intended to be the evidence— Ankur Chunder Boy w 
Madhab Chunder Ghose (1). If the plaintiff had sought to prove the 
consideration by other evidence, as for instance, by evidence as to an 
admission of the debt by the defendant, such evidence would have been 
admissible. But he rests his claim on the note; and that being inadmis¬ 
sible, he must fall back and recover, if at all, on admissions, if any, in the 
written statement. 


(2) 7 0. 256. 
(5) 4 A. 135. 
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In Farr v. Price (1), tbe vardiot for the plaintiH was set aside on the 

ground that the promissory note sued on bore a nme penny ^ “ 

Sght-peony stamp, as required by the Stat. 37 Geo. Ill, o. 90 . Lord 
Keovan 0 J., observed that as there wore other general counts in the 

Llaration, if the plaintiff could give other evidence 

by him to the defendant, he would not be concluded from 

by the fact of the defendant’s having given this t^/t 

note for it • ” and in Tyte v. Jones, quoted m the note to that 

case Lord Kenyon “ permitted the plaintiff." who had obtained an un- 
Imped nromissory note from the dafandanb. ‘ to recover - ^ “ 

coant for money lent, by proving that when t^e money ^or which the 
note bad been given was demanded of the defendant, be acknowledged 

the ^ Thahurani Mohokoom Kooaree (2)._the case of 

Farry, Price is cited as an authority for the rule that 

unstamped promissory note does not prevent the lender of money fro 

recovering oa the original consideration if the Pj^ajlmgs 
framed for that purpose; and the Judges who decided Golap Ckand s Case(2) 
remark further that, in this country, the great power given 
the true issues betwoeu the parties prevents the questiori of 
having much importance; and they held that ^ord Kenyon s decision m 
Farr V. Price (1) precisely governed the case, in which the plaintiff, who 
sued on an unstamped promissory note, sought bo give evidence of the 
advance, the form of pleading being, as the Judges said, not mateiial. jo 
the present case, it is not necessary to [W8l decide whether the P amt ff 
may be allowed to give independent evidence of the advance,—evidence, 
hbat is. apart from the defendant’s admissions m the written statement 
for what the plaintiff relies on. as I understand from the terms of the 
reference, after the rejection of the promissory note, are the admissions 
in the written statement only. So that the case is similar to that o. 
Ankur Chunder v. Madhub (3). rather than to that of Goiap Ghand v. 
Thakurani Mohokoom Kooaree (2). And the only question is whether 
bbe written statement of the defendant amounts to such an admission or 
the claim as to dispense with the production of the promissory note m 
evidence. If it does nob, and if the production of the note itself is neces- 
sary, the suit must fail. In Ankur Chunder'i Case ( 3 ), the plaintiffs dm not 
set out the document sued on in the plaint, nor did the ^fendant admit 
it in such a way as to make it unnecessary for the plaintiff to produce it; 
and Couch, C. J. observed: “ It seems to me that, when the plaiotiH 
made it a part of his case that he should produce and prove the documeot. 
it cannot be said that his case was so admitted by the defendant that he 
need nob produce it." In that case, the defendant admitted that he wrote 
the ■ amanati rokha hied by the plaintiff, but denied that he had receiv¬ 
ed the money covered by it. Tbe plaintiff’s appeal was accordingly dis- 

missed. i t au- i .u 

This decision seems to govern the present case. And i think tbe 

Subordinate Judge ought to reject the claim, as the plaintiff does not offer 
any independent evidence of the advance alleged by him, and the defend¬ 
ant does not in his written statement admit that any money was lent to 
him, as alleged by the plaintiff, but sets up an entirely different transac¬ 
tion, in re’ipecb of which he admits no remaining liability. 

Nanabhai Haeidas, j.—I concur. 
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[449] APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine. 


Raghtjnath Ganesh {Original Defendant), Appellant v. MULNA 

Amad {Despondent) * [13fch February, 1888J 

Decree^Execulion—Civil Procedure Code (Act ZIV of 1882 ), S. Construction^ 
Acts VIII of 1859. s. 397 : ZXIII of 1861, s. 11. 

The father of the defendant in 1853 obtained a decree against the father of the 
plaintifi and the other persons for partition of village lands. 

The decree directed that in effecting the partition certain dhara lands then 
occupied by the plaiotiff’a father were not to be included. Application foe execu¬ 
tion of that decree was made in 1861 , but the execution proceedings remained 
penuing until 1862. On the 12th December, 1882, the decree was executed, and 
the defendant {his father being then dead! was nut into possession of the lands 
now in dispute as being part of the lands to which he was entitled under the de¬ 
cree. The plaintiff objected that these lands were not subject to partition under 
the decree, and he applied for an order that they should be delivered back to him. 
His application was rejected, and he thereupon brought the present suit to reco¬ 
ver the lands from the defendant. The Court of first instance was of opinion 
that the question raised in the suit related to the execution of the decree made 
in 1853. and under s. 244 of the Civil Procedure Code Act XIV of 1882 could not 
be raised again by a separate suit. The plaintiff appealed to the Assistant Judge, 
who reversed the lower Court’s decree. On appeal by the defendant to the High 
Court, 

Held, reversing the decree of the lower appellate Court, that the plaintiff's suit 
should be dismissed. The question whether the dhara lands received by the de¬ 
fendant in execution of the decree of 1853. were included in that decree, was a 
question relating to the execution of the decree, within the meaning of s. 244 of 
the Civil Procedure Code (Act XIV of 1882J, which barred a separate suit. 


[R.. 14 B. 594 (596); 1 Bom. L.R. 48 (50); 5 P R. 1907 = 23 P.L.R. 1908 = 40 P.W. 

R. 1907.] 

This was a second appeal from a decision of G. MoCorkell, Assistant 
Judge of Batnagiri. 

The plaintiff was a mulna and the defendant a khot of the village of 
Dabhil, in the Batnagiri District. Both were entitled to certain shares 
in the village land. In 1851 the father of the defendant sued the father 
of the plaintiff and others for partition of the village, and in 1853 obtain¬ 
ed on appeal, a decree in terms of an agreement made between him and 
the other parties to the suit. One of the terms of the agreement provi¬ 
ded that the dhara lands of the Mulnas were not to be [450] included in 
the partition, and the decree recited that “the plaintiff recognizes the 
right of the Mulnas; accordingly, whatever dhara lands may be with 
them, will remain in their occupation.” 

In 1861 the defendant’s father applied for execution of this decree, 
but the matter remained pending till 1882. On the 12th December, 1882, 
(the defendant’s father being then dead), possesfion of the lands now in 
dispute was given to the defendant as being part of the land to which bis 
father was entitled under the decree. The plaintiff objected that these 
lands were not included in the decree, and be applied for an order that 
they should be delivered back to him. His application was rejected on 
the 31st March, 1883. 

The plaintiff then brought this suit to recover the land from the 
defendant. 

____ ♦ __ 

* SeooDd Appeal Mo. 718 of 1865. 
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The Court of first iDstaooe was of opmion that the question between 
the parties was a question relating bo the execution of the decree made in 
1853, aud as such could nob, under s. 244 of the Civil Procedure Code 
(XIV of 1882), be determined by a separate suit. The plaintiff's suit 
was, therefore, dismissed. 

The plaintiff appealed bo the Assistant Judge, who reversed the lower 
Court’s decree with the following remarks : — 

“The Subordinate Judge thinks that these execution proceedings are 
bound by Act VIII of 1859 as amended by Act XXIII of 1861, and that, 
therefore, the plaintiff’s action is barred by s. 244 of Act XIV of 1882. 
Under the Acts which were in force in 1853, I do not consider that the 
present plaintiffs' suit would have been barred, and, therefore, the latter 
portion of s. 387, Act Vllf of 1859, saves the plaiotitfs right to institute 
the present suit. Again, I cannot accept that the language of the decree 
left any question of dkara lands to be determined at the time of execution. 
It speaks of the dhara land of the Mulnas as something clearly and 
definitely determined * * * * Xhe difficulty has arisen solely from 

the delay in the execution proceedings.’’ 

The defendant preferred a second appeal to the High Court. 

[431] Daji Abaji Kkare, for the appellant.—This is a question in 
execution of a decree, and as such cannot be raised in a separate suit. 
The Court executing the decree must decide it—s. 244 of the Civil Procedure 
Codes of 1877 and 1882 ; Muttuvelu Piliai v.Vijthilinfja PiUai{l)\ Jagendro 
Narain Koonioar v. Ranee Surno Moyee (2). 

Shantaram Narayan, for the respondent.—If the proceedings in this 
suit are to be governed by the old Code Act VIII of 1859 a separate suit 
will lie under s. 387 of that Cede. The proceedings in execution of 
the decree of 1353 had commenced before Act XXIII of 1861 came 
into force, and Act XfV of 1870 repealei s. 387 of Act VIII of 
1859. Section 6 of the General Clauses Act I of 1868 saves the proceed' 
ings from being atfectel hy the repealing Acts. Tbe rigbt of the 
plaintiff to bring a suit arose in 1882 ooly. It was a vested right, 
and could not ba affected by s. 11 of Act XXIII of 1861 and s. 244 
of Act X of 1877 An appeal is included in the words “ proceedings 
commenced ” used in s. 6 of the General Clauses Act I of 1868— 
Hurrosundari D.ibi v. Bhejo Haridas (3), an<i proceedings in execution 
ought also to be included. In Chinto Joshi v. Krishnyi (4) execution 
proceedings commenced under the former Code we.'e held to be governed 
by that Code. Section 244 of Act XIV of 1882 applie-s ooly to proceed¬ 
ings begun after it came into force. 

In this case thQdarkhast of 18G1 was a peodiog proceeding when 
Act X of 1877 came into force, and the case cannot be governed by that 
Act. See s. 3 of the Code. 

Daji Abaji Khare in reply. —The presont suit having been brought 
in 1883 after the Code of 1882 had come into force, it muse be governed by 
the provisions of that Code. The rule in s. 6 of the General Clauses Act 
applies only to proceedings "commenced see Gurupadapa v. Virbhadrapa 
Irsangapa (5). A separate suit is a new proceeding, and there is no 
connection £432] between it and execution proceedings : see Chinto Joshi 
v. Krishnaji (4). Section 3 of Act XIV of 1882 applies to procedure prior 
to decree, and does not bar the application of s. 244. It saves only 


(1) 5 M.H.C.R. 185. (2) M W.R.C.R. 33, (3) 13 C. 86. 

(4) 3 B. 21i. (5) 7 B. 459. 
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proceedings commenced and pending— In the matter of the petition of 
Batansi Kalianji (1). But a suit cannot be regarded as part of a pending 
proceeding. The plaint in a suit initiates a new proceeding, and a suit is 
subject to the law in force at the date of its institution. 

JUDGMENT. 

Jaedinb, J. —The question whether the dhara lands received by 
defendant in execution of the decree were included in the decree, is a 
question relating to execution— Muttuvelu PiUai v. Vytkilinga Pillai (2) 
and Jogendro Naratn Koonwar v. Banee Surno Moyee (3)—under s. 11 of 
Act XXIII of 1861, which section, if it stood alone, would bar a separate 
suit. 

The saving provision of s. 387 of Act VIII of 1859 was repealed by 
Act XIV of 1870. It deals with procedure only. 

Section 3 of Act X of 1877 only saves “ procedure prior to decree” 
and leaves procedure after decree to the uncontrolled operation of the bar 
reproduced in s. 244. 

Assuming that the “ proceedings ” in execution of the decree of 1853 
had commenced before the 28th August, 1861, when Act XXIII of 1861 
came into force, these “ proceedings ” would not be affected by the repeal 
in 1870. See s. 6 of the General Clauses Act I of 1868. 

But where is the authority for treating the fresh suit as a part of 

any such proceedings? None has been shown us. ^ . j- . , 

That an appeal is to be regarded as a stage in a suit or judicial pro¬ 
ceeding leading up to final disposal is settled by the decisions m Batan- 
chand Shrichand v. Hanmanlrav Shtvbakas (4), Tkakur Prasad v. Ahsan 
Ali (5). Runjit Singh v. Meherban Koer (6)- But a plaint is the mode of 
initiating what in the Acts of 1859.1861. 1877 and 1882 is called a sepa¬ 
rate suitand the analogy [4S3],of an appeal is inapplicableDn, the face 
of such’language. There is no intrinsic unity between the execution 
nroceedings "and the separate suit. See Chinto Joshi v. Krishnaji 
Narayan (7). The rule in s. 6 of the General Clauses Act does not govern 
the remotest consequences, but only such a series of proceedings as group 
themselves naturally together—GitrwpadajJa Basapa v. Virbhadrapa 

The time at which, as alleged by plaintiff, he was entitled to bring 
the suit did not accrue bill 1882. So s. 11 of Act XXIIl of 1861 and 
s 244 of Act X of 1877 did nob bar any vested right—Papa v. 

Anuntar^ma Sastrial (9); Kimbray v. Draper (10). 

The definite language of the Acts about procedure, namely, Act vui 
of 1859. s. 283. Act XXIIl of 1861, s. 11. and the two later Codes. 
8. 244, appears to us to overrule the wide construction of s. 6 of 
the General Clauses Act propounded by Mr. Sbantaram. Two of these 
eoLtments are later than the General Clauses Act. which applies only o 
“proceedings commenced." There is nothing in these words to indicate 
an intention to confer a right to briog future suits of a sort which two 
earlier Acts had already barred. We think, therefore, we should follow 

the special enactments as regards proceedings. 

K the sections above quoted ba regarded as a mere procedure the 

special enactments ^m\y-Wri,U v. Hale(UU Kvnbmyy. Draver (10). 


(1) 2 B. liH (165). 

(4) 6 B.H.C.R. A.C.J. 166. 
(7) 3 B. 214. 

(10) 3 Q B. 160. 


(2) 6 M.C-H.R. 185. 
(5) 1 A. 668. 

(8) 7 B. 469 (463) 
111) 30 L.J. Ex. 40. 
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(3) 14 W.R.C.R. 39, 
(61 3 0. 662. 

(9) 3 M. 98. 
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Section 387 of Act VIII of 1859 applies in terms to procedure only, and 
it has not been contended that under the earlier law the fresh suit was 
contemplated as a part of the older proceeding in execution. 

We think the view we have expressed is supported by the opinions 
of the Judges In the matter of the petition of Batansi Kalianji (1), and is 
consistent with the language of Act XIV of 1870. By treating a separate 
salt as a new proceeding, we construe [454] the Codes as having pros¬ 
pective effect. With reference to some of the decisions quoted, we think 
this view of the matter will not work injustice. As pointed out by 
Mr. Khare, the law allowed similar and suitable remedy while barring 
separate suit. 

We, therefore, reverse the decree of the Assistant Judge, and restore 
that made by the Subordinate Judge dismissing the suit. Costs on the 
plaintiff throughout. 

Decree reversed. 
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ORIGINAL CIVIL. 
Before Mr. Justice Scott. 


Fatmabai iPlainiiJ) v. Aishaeai (Defendaju).'^ 

[6th March, 1888.J 

Res judicata— Suit by a woman for a share oj p> operty alleging herself to be .4. ’s* u'idou) 
—Prayer for declaration of her marriage to A.—Denial of her marriage to A. by 
defendant—Arbitration—Award of a cerlatn swm in satisfaction o/plainti^'s claim— 
Decree on award—No declaration as to her maniage—suit by her as 
widow—Release—Civil Procedure Code {XIV o/ 1882). s. 13—fmclice— Prelimi¬ 
nary issue—Bight io begin—Two counsel heard, in argument of preliminary issue. 

Tbe plaiotiS Fatmabai in this suit alleged that both she and the defeodant 
had been the wives oi one Haji Adam Haji Ismail, a Cutebi Memon Mabomedau, 
who died intestate io 1678, leaving them bis widows and other members of bis 
family bim surviving. The plaintiQ bad a daughter named Mariambai. Both 
plaiotiS and defendant bad since Haji Adam’s death hied separate suits, in 
whioh they respectively claimed parts of bis estate. In 1870 the defendant 
Aisbabai bad filed a suit (No. 616 of 1810) against tbe executors of her fatber-in- 
law's will, to recover certain money belonging to her husband. She obtained a 
decree, and the suit was refereed to tbe Commissioner to make inquiries. In 1^82 
tbe present plaintiff Fatmabai aod her daughter Mariambai filed a suit (No. 227 
of 1882) against the present defendant Aisbabai, claiming a share ol the estate 
of her deceased husband Haji Adam. In that suit she alleged that sbe bad been 
lawfully married to Haji Adam, and had ever since cohabited with him, and that 
her child Mariambai was his legimitate daughter; and she prayed (inter alia) 
for a declaration that she was tbe lawful wife and chat Mariambai was tbe law¬ 
ful daughter of Haji Adam. In the written statement filed by Aisbabai in that 
suit sbe alleged that Fatmabai was not tbe lawful wife ol Haji Adam, but only bis 
kept mistress, aod sbe denied that Fatmabai was entitled tosbareinbis property, 
C435] On the 3rd May, 1882, an order of reference was made, by which both 
the above suits, viz., No 616 of 1379 and No. 227 of 1382, “ and all matter 
indiSereoco thereon ” were by consent of all parties thereto referred to arbitra¬ 
tion. The arbitrators were the respective attoroeysof tbe parties. Awards were 
duly made, and on the 1st October, 1863, decrees were passed iu both suits in 
accordance with the said awards. By the decree and award in suit No. 227 of 
1882, Fatmabai was to be paid by Aisbabai a sum of Rs. 55,000 in full satisfac- 
tion of all the claims of Fatmabai aud hot daughter ^Liriambai upon the estate 


• Suit No. 500 of 1887. 

(1) 2 B. lid (162. 203, 218). 
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of Haji Adam, the rest of the estate being declared tbe sole property of Aishabai. 
The material epartof the decree was as follows :—** This Court doth by coojFent 
passljudgmeot according to the said award * * * and doth order that the said 

Aisbabai do pay for tbe said Fatmabai to her attorneys, Messrs. Tyabji and 
Dayabbai, within <?eveo days after the date of this decree, the sum of Rs. 55,000 
in full setlhme.it of all and singul 2 r the claims and claim of the said Fatmabai 
and Mariambai or either of them against or upon the eHaie of the said Haji Adam 
Haji Ismail whatsoever ani wheresoever * * and doth declare that uponjtho 

payment of the said sum of Rs. 55,000 by tbe said Aisbabai to the said Fatmabai 
as aforesaid, all whatsoever of the said Fatmabai and Mariambai or either 

of them upon tbe estate of tbe said Haji Adam Haji Ismail, in tbe hands of any 
person whatsoever or upon the said Aisbabai as heir of the said Haji Adam Haji 
o^rsynatlg or otherwise hiws^ever, shall be considered to have been fully 
satisfied by the said Aishabai and absolutely waived for ever by the said Fatma^ 
bai and Mariambai ; and doth further declare that the said Aishabai is entitled 
absolutely to all tbe rest of tbe estate and effects of tbe said Haji Adam Haji 
Ismail as her sole property as against tbe said Fatmabai and MariambaiJ’ 

The defendant Aishabai in 1882 also filed another suit (No. 198 of 1882) 
against her father-in-law’s executors, and recovered certain ornaments which 
she alleged to be her 5'rii/tan. 

In October, 1686, Aishabai married again ; and in December, 1887, Fatmabai 
filed the present suit agiinat her, alleging that by the law and custom of Cuichi 
Memons Aishabai had by reason of such second marriage forfeited all rights and 
interests to and in the propercy of bar first husband Haji Adam, and also to the 
ornaments which she had recovered in the last mentioned suit, and she claimed 
that tbe naid property and ornaments now belonged to her (Fatmabai) as sole 
surviving widow of the said Haji Adam. She prayed for a declaration that 
Aisbabai had bv her second marriage forfeited her right to the said property and 
ornament?, and that she (the plaintiff) was now entitled thereto; that the defeo^ 
dant might be ordered to deliver, 

The defendant Aishabai filed a written statement in which (i«fcp afto) she 
contended that the plaintiCf was never the wifeof Haji Adam but had bjen 
merely bis kept mistress ; that in suit Nc. 227 of 1832 she (the defendant) had 
denied that tbe plaintiff Fatmabai was bba widjw of HijiAdain; that the 
award and decree in that suit were not made upon the basis of her (halmabai s) 
being such widow, and she (the defendant) submitled that the said award and 
decree were a bar to tbe present suit. It was contended for the defendant (1) 
that the plaintiQ had in the former suit prayed for a declaration that she had 
[456] been tbe lawful wife of Haji Adam ; that the decree m that suit contained 
no such declaration, and that her prayer must, therefore, be taken to have been 
refused under s. 13 of the Civil Procedure Code (XlV of 1832), and that she was 
coQsequeoily not now entitled to sue as his widow -her claim to be his widow 
being ,«s j«dico (2 ; (2) that tho decree in suit No. 227 of 1382 expressly declared 
that the Ks 55,000 awitded to plaintiS by that decree was in full settlement of 
all her claim ; and that she was, tb-itefore, precluded from claiming against the 
estate in any possible contingency; and that, therefore, the defendant’s re* 
marriage gave her no right to sue; (3)ihat tbe latter part of the decree amounted 
to a release and assignment by the pUintiff Fitmabai to the defendant of all her 
(the plaintiS’s) right to the property in question. 

flefi ( 1 ) that the sfafus of tho plaintiff as widow of Haji Adam was not res 
iudicita Tbe question of tbe plaintiff's marriage with Haji Adam had not 
been controverted before the arbitrators and ffnally decided lo a manner Rufiicient 
toesublioh reajtidhala. An award can only operate as an estoppel in respect of 
questions properly brought before aud considered by the arbitrators j LxpUna- 
tion III of s 13 of th? Givjl Procedure Code (Act XlV of 1882) does not 
apply whore the Court is sileut on a bead of relief only claimed as ancillary to 
the main relief, and which by implication is rather granted than refused. It 
only applies where the Coatc is sileut on an independent bead of relief claim- 
ed aadduly cootrovectod. 

(2) That the declaration in the former decree, that the Rs. 55,000 was paid 
to the plaintiff in full settlement of all her cUims upon the estate, did not bar 
the present suit. The previous suit was brought by Fatmabii as widow against 
Aishabai ns Widow. Tbe present suit was brought by Fatmabai as widow against 
Aishabai remarried. The ground relied upon in the present suit was a new gcouud 
not kno wn and not in existence at the time of the former suit, its.. th at Aishabai 
was no longer a widow, and had, therefore, lost all legal right to tbe estate of 
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her late husbana. There wag not the neecssacy oondition to egtablish an estoppel, 

vis., eadem causa pelendis.ndeadem conditio personarum. 

(3) But that the award and release contained in the 
ing agreement, by which the plaintifl Fatmabai for the sum of R8_ 55.000 waived 
all hfr rights against Aishabai. including the claim 

which existed at the time of the award as a present right dependant on a con- 
tingency, and the suit, therefore, should be dismissed. 

At the bearing of a case on a preliminary issue the defendant, by whom the 
issaois raised, has the right to begin. ^ 

Two counsel for the sawe party may bo heard io argument of a preliminary 

issue. 

The plaintiff io this suit alleged that both she and the defendant 
bad been the wives of one Haji Adam Haji Ismail, a Cutchi Memon 
Mahomedan. who died intestate in Bombay in Aoril, 1878, leaving t^se 
his widows and other members of bis family [457] bim surviving. The 
plaintiff Fatmabai bad a daughter named Mariambai. 

In 1879 the defendant Aishabai tiled a suit (No. 616 of 1879) aoamst 
the executors of the will of Haji Ismail Haji Habib.who was the fatuer of 
her husband Haji .\dam. claiming certain money which stood to her 
husband’s credit in the books of the said Haji Ismail; and on the 10th 
April. 1882, a decretal order was made io her favour as the widow of 
the said Haji Adam ; and the suit was referred to the Commissioner, in 

order that certain inquiries might be made. , 

In June 1882 the nresent plaintiff Fatmabai and her daughter 
Mariambai filed a suit (No. 227 of 1882) against the present defendant 
Aishabai. olaimiug (inier alia) to recover a share of the estate of her 
deceased husband Haji Adam. In that suit she alleged that she bad 
been lawfully married to him about sixteen years previously, and had 
ever since cohabited with bim. and that ber child Mariambai was his 
legitimate daughter, and bad always been acknowledged as such by him. 
The first prayer of the plaint in that suit was that it might be declared 
that she was the lawful wife, and that Mariambai was the lawful 
daughter, of the said Haji Adam Haji Ismail. _ 

In the written statement filed by Aishabai in that suit she alleged 
that Fatmabai was nottbe lawful wife of Haji Adam, but only his kept 
mistress, and she denied that Fatmabai was entitled to share in his 
property. 

On the 3rd May, 1882, an order of reference was made, by which 
both the above mentioned suits, viz., suit No. 616 of 1879 and suit No. 227 
of 1882, and all matters in difference therein ” were by consent of 
all parties thereto referred to arbitration. The arbitrators were the 
respective attorneys of the parties. Awards were made on the 11th 
September, 1883; and on the Lst October. 1883, decrees were passed in both 
suits in accordance with the said awards. By the decree and award in suit 
No. 227 of 1882 Fatmabai was to be paid by Aishabai a sum of Es. 55,000 
in full satisfaction of all the claims of Fatmabai and her daughter Mariambai 
upon theeslateof tbesaid Haji Adam Haji Ismail, the rest of the said estate 
being declared the sole property of Aisbabai. [458] The material part 
of the decree was as follows “ This Court doth by consent pass judg¬ 
ment according to the said award . . • and doth order that the said 

Aisbabai do pay for the said Fatmabai to her attorneys, Messrs. Tyabji 
and Dayabhai, within seven days after the date of this decree, the sum of 
Rs. 55,000 in full settlement of all and singular the claims and claim of the 
said Fatmabai and. Mariambai or either of them agauist or upon the estate 
of the said Haji Adam Haji Ismail whatsoever and lohcresoever . . . and 
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doth declare that upon the payment of the said sum of Es. 55,000 by the 
said Aishabaito the said Fatmabai as aforesaid, all claims whatsoever of 
the said Fatmabai and Mariambai or either of them upon the estate of the 
said Haji Adam H tji Ismail, in the hands of any person whatsoever or 
upon the said Aishabai as heir of the said Haji Adam Haji Ismail per¬ 
sonally or otherwise howsoever, shall be considered to have been fully 
satisfied by the said Aishabai and absolutely waived for ever by the said 
Fatmabai and Mariambai ; and doth further declare that the said Aishabai 
is entitled absolutely to all the rest of the estate and effects of the said Haji 
Adam Haji Ismail as her sole property as against the said Fatmabai and 
Mariambai." 

The defendant Aishabai in 1882 also filed another suit (No. 198 of 
1882) against the executors of her father-in-law, Haji Ismail Haji Habib, 
in which she claimed certain ornaments as her stridhan. She obtained a 
decree and recovered the ornaments. 

In October. 1886, the defendant Aishabai married again. Her 
second husband was one Haji Jan Mahomed Haji Jusub. 

On the lOch December, 1887, the plaintiff Fatmabai filed the present 
suit against Aishabai, alleging that, by the law and custom of the Cutcbi 
Memons, Aishabai by reason of such remarriage had forfeited all rights 
and interest to and in the property of her first husband, the said Haji 
Adam Haji Ismail, and also to the ornaments which she had recovered 
by the last mentioned suit; and she claimed that the said property and 
ornaments now belonged to her (Fatmabai) as sole surviving widow of the 
said Haji Adam Haji Ismail. She prayed for a declaration that Aishabai 
had by her remarriage forfeited all right to the said property and 
ornaments, and that she (the plaintiff) was £4693 now entitled thereto ; 
that the defendant might be ordered to deliver, &c., &c. 

The defendant Aishabai filed a written statement, in which {inter alia) 
she contended that the plaintiff was never the wife of Haji Adam Haji 
Ismail, but had been merely his kept mistress; that in suit No. 227 of 
1882 she, (the defendant), had denied that the plaintiff Fatmabai was the 
widow of the said Haji Adam ; that the award and decree in that suit were 
not made upon the basis of her (Fatmabai) being such widow; and she (the 
defendant) submitted that the said award and decree wore a bar to the 
present suit. 

By an order in chamber, Scott, J., directed that the following 
preliminary issue should be tried, viz , whether the plaintiff is not 
precluded from bringing this suit, or obtaining the relief prayed, by reason 
of the proceedings in suit No. 227 of 1882 and the award and decree 

therein. 

Lang. Jardinc, and Telang, for the plaintiff. 

Latham (Advocate General). Farran, and Inverarity, for the defen- 

dant. „ , , 

Latham. —A preliminary issue is really a demurrer; so we have a 

right to begin. 

fScoTT, J.—Yes, I think so.] 

Latham.—Tlho question is. whether by the decree in suit No. 227 
of 1882 the plaintiff Fatmabai is not barred from making any further 
claim against the estate of Haji Adam Haji Ismail. In suit No. 227 of 
1882 she contended that she was his widow, and her daughter his legiti 
mate child, and that as one of his two widows she was entitled to share in 
his estate. In that suit the defendant Aishabai claimed to be the sole widow. 
By the decree in that suit, Fatmabai got Es. 55,000, and Aishabai took the 
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rest of the estate. Fatmabai now contends that by Aishabai a remarriage 1888 
she has forfeited her right to the estate, and that she (Fatmabai) as sole M^OH 6 . 
widow takes it. Fatmabai now claims as widow. But she did so al^ m 
the former suit, and she prayed for a declaration that she had been Haji 
Adam’s lawful wife. The decree, however, does not grant PJ^yer. It 
must, therefore, be held to have [460] been refused—s. 13 of the Uivil ^ 
Procedure Code (Act XIV of 1882), Expl. III. That point is then r«s ^3 
judicata. A decree on an award has the same effect as any other decree gj. 
—Wazeer Mahton v. ChuniiSingh (1); Dunn v. Murray (2); Smtlh v. 

Johnson (ShEatrick Ghandra Palv. Sridhar Mandal (4). 

But even if the decree, instead of refusing her the declaration she 
prayed for, had expressly granted it, Fatmabai’s present claim p® 

equally fcarred. For the decree provides that the payment of Ks. 55.UUU 
is in full settlement of all her claims. That clause precludes her from 
making any claim against the estate in any possible continpnoy. She is 
excluded not merely as against Aishabai. If Aishabai were dead, Fatcoabai 
is by this clause barred from makiog any claim against the estate, which, 
would then go to Ha}i Adam’s heir. Aishabai’s remarriage therefore, gives 
Fatmabai no right. Under the decree all her claims, as widow, are gone, 
but now she claims again as widow. The decree gives the rest of the 
estate to Aishabai absolutely. As to the effect of this, see Bam Naratn 
Sing V. Pearay Bhugut (5) ; Bolye Ghind Dutt v. Ehetterpaul Bysack ( 6 ). 

Again, by the decree all claims against Aishabai personally are given 
up. It is clear, then, that the waiver given by Fatmabai was not limited 
to claims agianst Aishabai as widow of Haji Adam, i.c., so long as she 
remained his widow. The fact, therefore, that she has now ceased to 
be a widow, is of no consequence. Fatmabai is equally barred. We 
submit that the effect of the decree is (1) that Fatmabai is precluded, 
not merely from making a claim to the estate as against Aishabai, but that 
she can make no claim against it as against any one ; (2) that Aishabai 
takes the estate absolutely : and that it is not forfeitable in her hands. She 

is free to do with it as she pleases. 

Lang, contra. —This suit is not barred by the decree in suit No. 227 
of 1882. That suit was by Fatmabai as widow against Aishabai 
as widow. It has been argued that because Fatmahai’s prayer in tha,t 
suit for a declaration that she was the lawful [461] wife of Haji 
Adam was not expressly granted by the award and decree, it must 
be taken to have been refused. That is not so. I submit that her 
rights as widow were by the decree expressly recognised. The^ award of 
Rs. 55,000 to her was made to her as widow, and was equivalent to 
a declaration that she was the lawful wife of Haji Adam. For it was 
only as his lawful wife that she had any claims at all unon the estate. As 
concubine she had none, and certainly the arbitrators would not have 
awarded her Rs. 55,000 as such. So that the award and decree affirm her 
position as widow. Then, as to the second point, we submit that the 
decree passed on the award must be treated as a release, and, as such, 
its effect is limited only to claims which were in the contemplation of the 
parties at the time it was made. As to the effect of general words in a 
release Directors. &c.. 0 / London and South Western Batlioay Company v. 

Blackmore (7). It is clear that Aishabai’s remarriage was not then in 
contemolation or considered at all. The suit was brought against her as 


(1) 7 C. 727. (2) 9 B. & Cr. 780. 

(4)12 0.563. (519 0.830, 

(7) L-R. 4 Eag. and It. Ap, 610(623). 


|3) 16 East. 213. 
(0)11 B.L.R.459, 
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widow. The only rights in dispute were the rights of plaintiff and 
defendant as widows. A suit against a person as heir to another is no 
bar to a subsequent suit against him in another capacity. 

[Scott, J. The question is. did the award and decree in the prior 
suit deal only with the then existing, relations of the parties, or was it 

intended to deal with all the relations that might possibly arise between 
them ?] 

Yes, and we say it dealt only with the then existing relations. The 
case of Ram Narain Sing v. Pearay Bhugut (1) was as to a widow’s 
interest in immoveable property under the Hindu law. and the point was, 
what words were sufficient to give her an absolute interest. In this case 
we say the words of the decree gave Aishabai an absolute interest so long 
as she was a widow, but on her remarriage her interest ceased. He cited 
Sreemutty Rabutty Doss.ee v. Sibchwider Mullick (2). 

Telang on the same side. —Even if the arbitrators had decided that 
Fatmabai was not the lawful wife of Haji Adam, that [462] decision 
would not have been res judicata, as that point is not mentioned in the 
decree— Devarakonda Narasamma v. Deoarakonda Kanaya (3) ; Tekait 
Doorga Persad Singh v. Tekaitni Doorga Konwari (4). 

Latham in reply.—The decree cannot be merely regarded as a release ; 
but even as a release it is sufficient to bar this suit. As to the case of 
Sreemutty Rabutty Dossee v. Sibchunder Mullick (2), see Bolye Chund 
Dutt V. Khettcrpaul Bysack{5). As to second marriage of Hindu widows 
and its effect, see Mayne’s Hindu Law, para. 472. and Act XV of 1856. 
The award and decree were intended to settle all claims that could be 
made against Aishabai either as a widow or personally. This is a claim 
against her personally. Can it be argued that, if Aishabai had died, 
Fatmabai might have made a claim for the property ? If not, bow can 
she claim on Aisbabai's remarriage ? 


JUDGMENT. 

6th March. Scott, J.—In this suit Fatmabai, as widow of one 
Haii Adam Haji Ismail, sued Aishabai, also widow of Haji Adam, and 
claimed a share of the sum which Aishabai had received as such widow, 
on the ground that she (Aishabai) has forfeited her share by remarriage. 
Aishabai has replied, amongst other things, that Fatmabai in a previous 
suit against her put forward a claim, as widow, to money of the late 
husband in Aisbabai's hands, and that the Court in that previous case 
decided that Fatmabai was not lawfully married to Haji Adam. Aishabai 
has further replied in the present suit that in the previous suit a sum of 
money had beeo awarded to Fatmabai in final settlement of all claims aha 
might have against Aishabai. Aishabai, therefore, now pleads that the 
question in dispute in the present suit was finally adjudicated in a previous 
suit between the same parties, and cannot, therefore, be entertained by the 
Court a second time. She relies, of course, upon s. 13 of the Civil 
Procedure Code. 

That section, as far as it concerns the present case, runs as follows,:— 
"No Court shall try any suic or issue in which the matter directly and 
substantially in issue has been directly and [463] substantially in issue 
in a former suit between the same parties or between parties under whom 
they or any of them claim, litigating under the same title in a Court of 
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(6) 11 B.ti.R. 459 (472). 


(1) 9 C. 330. 
(4) 5 I. A. 149. 


792 


(3) 4 M. 134. 



Y1.3 


PATMABAI V. AISHABAI 


12 Bom. 461 


1886 

iuris<liction competent to try such subsequent suit or the suit March 6. 

such issue has been subsequently raised, and has been heard and final y - 

deoided by such Court. Explanation I.—The matter above referred to 
must in the former suit have been alleaed by one party, and either denied 

or admitted, expressly or impliedly, by the other. Explanation IL-k'ay - 

matter which might and ought to have bean made ground oE defence or 13 b. 464- 
attack in such former suit shall be deemed to have been a matter directly iqJ. jap. 
and substaotiallv in issue in such suit. Explanation Any reUet 63. 

claimed in the plaint, which is not expressly granted by the decree, shall, 
for the purpose of this section, be deemed to have been refused. mis 
section only reproduces in a codified form the law of estoppel by rQooj'n 
which is set out at length in the The Duchess of Kingston's Case and the 
notes thereon in Smith’s Leading Cases, Vol. IT. p. 812, at p. 830 i9th ea.;. 

The conditions for the exclusion of jurisdiction on the ground of res 
judicata are most sucoinctlv stated in the Roman law cited by Knight 
Bruce, V. 0.. in Birrs v. Jackson (1). There must be the concurrence of 
idem corpus, eadem quantitas, idem jus, eadem causa petendi, 
conditio personarum] and Pothiar (Traite des Obligations, para. 89 ), 
says : " De la chose jugee. Pour qu’ily a lieu a rexcepbion. il ne sufh. 
pas que la chos qae vous me demandie?; soit la meme que vous m aviez 
demandae il faut que vous la domandiez pour la meme cause pour laquelle 

vous I’aviez demandee. Oportet ut sit eadem causa petendi. la 

meme chose neub m’etra due en vertu de plusieurs differentes causes 
d’obligattons and again in nara. 896 he says ; “ Quelque generale qu ait 
6te ma premiere demande eu revendicafion d’una chose I 0 jugement qui 
ea a donne conge ne ra’exclut pas de former de nouveau uhe demande en 
revendication lorsque je pretends en etre devenu nroprietaire par un titre 
survenu depuis le jugement. Car ce jugement en jugeant que je n etais 
pas alors proprietaive de cette chose n’etablit [464] pas que je n ai pu en 
acquerir depuia la pvoprieta.*^ This cocotnentary applies liberally to the 
secood ground relied upon by Aishabai, viz.^ that all claims were settled 
by the previous decision. That suit was brought by Fatmabai as widow 
against Aishabai as widow. The present, suit is brought by Fatmahai as 
widow against Aishabai remarried. The ground relied upon is a new 
ground, nob known, not in existence, at the time of the former suit to 
wit, that Aishabai is no longer a widow, and has, therefore, lost all legal 
right to the estate of the late husband. There is nob eadem causa 
petendi. There is not the eadem conditio pcrsonanim ; sec also Hunter v. 

Stexoart (2). I am of opinion, therefore, that, so far as her second ground 
goes, Aishabai has no claim bo an estoppel. 

The first ground remains for consideration. If Fatmabai was held 
by the Court in the previous case not to be a widow, she is certainly 
precluded from coming here for relief a second time as such widow. 

The former suit was referred to arbitration; .an award was made; 
that award became in due course a consent decree. There is, therefore, 
no question as to its not being a judgment of a competent Court. The suit 
and all matters in difference between the parties were referred to the 
arbitrators. The prayer of the nlaint was that she (Fatmabai) should be 
declared a lawful wife, and that her share as wife should be found and 
paid. The written statement denied Fatmabai’s marriage. A number of 
affidavits were filed, with a view to a rule which stood over to the hearing. 

Those affidavits by consent ware allowed bo be used as evidence bv the 


( 1 ; 1 Y. & C. C. C. 585, on appeal, 1 Phil. 582, 
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MAHpiT r I have read them—not, of course, with any intention of 

_ ' r®viewing the decision, but with a view of ascertaining what that decision 

Original affidavits contain no proof sufficient to establish con- 

Civii. ^^’^sively that Fatmabai was not married. Thus Aisbabai herself only 
_■ says: I shall be able to prove at the hearing that Fatmabai was an 

12 B, orphan, brought to India as a slave girl, and was never recognised as a 

13 lod. Jnr. wife. ” Fatmabai, on the other hand, in her affidavit, says she can 

68 . prove both marriage and recognition by the family. The arbitrators only 
held one meeting. [465] They raised no issues. They called no witnesses. 
They gave their award without stating their reasons. They did not, in 
terms, refer to the question of marriage, but they awarded to Fatmabai, in 
full settlement of all her claims whatsoever upon Aisbabai as heir, the 
sum of Rs. 55,000 out of the estate of the deceased husband, in the bands 
of Aisbabai, and they said that Aisbabai was entitled to the rest. The 
consent decree adopted the terms of the award. Thus, on a suit brought 
by a widow for a share in the estate of her husband, a substantial share 
was awarded. The inference is irresistible, that the arbitrators, although 
they were silent on the question of marriage, did not decide it in a sense 
adverse to the claimant. But, as regards the marriage itself, the question 
cannot have been controverted, and finally decided in a manner sufficient 
to establish The arbitrators had not materials before them 

sufficient for the purpose. (See, as to the binding force of awards as 
estoppels, Nervall v. Elliot (1).) I need not cite authorities for the 
proposition that an award can only operate as an estoppel in respect of 
questions properly brought before and considered by the arbitrators. (See 
Bigelow on Estoppel, p. 64.) 

But it was argued by the Advocate General with bis accustomed skill, 
that as a declaration was prayed that Fatmabai was lawfully married, and 
that as such a declaration was not given in express terms, expl. Ill of 
s. 13 of the Civir|Procedure Code applies, and, therefore, as the relief 
claimed was not granted, it must be taken as having been refused. I think 
that sub-section refers to the case where several heads of relief indepen¬ 
dent of each other are claimed, put in issue, and duly controverted, and 
one of them is neither granted or refused; otherwise the principle that an 
estoppel must be certain (see Comyn’s Digest "Estoppel”) would be 
violated. Here the main relief claimed was the payment of money 
improperly detained from Fatmabai as widow, and the declaration 
asked was not an independent head of relief, but was a subordinate 
claim dependant on the money claim. The money claim is the 
substance of the suit, and the decree for money is an implied 
[466] admission of her status as wife, if that status was decided at all. I 
am of opinion, therefore, the arbitrators were not silent in the sense 
required to justify the application of Expl. Ill ef s. 13. 

His Lordship subsequently requested that the question as to the effect 
of the decree regarded as a release might be argued before him. The case 
came on again on the 12th March, 1888, for further argument on this point. 

Latham (Advocate General), for the defendant:—The submission and 
award together constitute a contract—Russell on Awards, p. 8. That 
contract has now become part of the r*acord. The words in the latter part 
of the decree import a release no doubt, bub also mucb more. They really 
contain a family arrangement carried out by release and assignment— 


(l) 1 H. & C. 797 ; 32 L. Z. Ex. 120. 
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Stapilton v Stapilton (1). Firsfc. regarding the decree as a release, how shall 
we ascertain the iatention. Usually the intention of a release is aseer- 
tainad from the recitals. Here the pleadings in the suits are really the 
recitals, and from them we discover the intention of the parties. 
them we find the plaintiff claimed as widow : the defendant alleged that 
the plaintiff was only a concubine. That point went to arbitration, iben 
comes the release. It is clear the plaintiff’s claim as widow was m 
contemplation when it was made, and she gives it up on payment o 
Rs. 55,000. Reliance may be placed on cases in which, after 
further property has been recovered, as in Turner v. Turner (2). There, 
however, the right to share was admitted, and the only question was as 
to the amount. But here the status of the plaintiff was questioned, and 
her right to share at all was denied, and she was bought out. Further, 
she bases her claim in her plaint on an alleged custom of her caste on the 
re-marriage of widows. She must have known of that custom at the 
date of the release. She must also have knowo that Aishabai s marnap 
was possibh, and that on such marriage she would by the custom^ sp 
alleges be entitled to the nrooerty. These then were contingent righp 
possessed by her at the date of the release. .All these she gave up by the 
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[467] But the decree contain s not merely a release, but also a 
declaration, which amounts to an assignment by Fatmabai to Aishabai 

of all the rest of the estate. 

ISCOTT, J.—Would this assignment pass future interest.'] 

We sav'that the claim of Fatmabai on Aishnbai’s re-marriage (if any) 
was not a future interest, hut a present though contingent inberep. It 
was a right similar to that which she might have claimed on Aishabai s 
death Aishabai is declared to be entitled bo the rest of the estate ab¬ 
solutely.” It has been suggested that this gives her no more than a 
widow’s estate. That is nob so. This is a legal document; words of 
conveyance are to be taken most strongly against the grantor Boiye 
Chund Dutt v. Khetterpaul Bysack (3). In Sreemutty Babiitty Dossee v. 
Sibchunder Mullick (4) the widow was acting only for her deceased bus- 


Lastly, we say this was a family arrangement, which was final. It 
is clear the transaction was regarded as acomoromiae of a doubtful right. 
The arbitrators do nob come to an express finding as to whether Fatmabai 
was lawful wife or not, but give her a sum of money to induce her to 
relinquish her claim. The cases discusse 1 in the notes to Stapilton v. 

Stapilton (1) apply here. 

Inverarily proposed to address the Court. 

Jardine objected to a second counsel being heard. Tne case is down 
for hearing. It is true ir, is on a preliminary issue, hut that can make no 
difference. Two speeches bv separate counsel for the defendant are nob 
allowed at the hearing of a case. The points raised here are, no doubt, 
points of law, but if two counsel are heard for that reason, then in every 
case in which the issues raise points of law to counsel must be heard. 
There is nothing to distinguish a hearing on a p.'eUminary issue from the 
ordinary hearing of a case. 

Inverarity —A preliminary issue is analogous to a demurrer. He 
cited Chitby’s Archbold, p. 642. 


(l) 2 White and Tudor’s L. C.. p. 920 I6bh ed.). (2} 14 Cb. D. 829. 

(3) 11 B.L.R. 459. (4J C M. I. A. 1. 
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Latham,' —Mr. Laog and Mr. Telang were both heard in the former 
argument of this case. 

[468] Scott, J. :—I have consulted Bayley, J., and he agrees with 
me that two counsel ought to be allowed to address the Court. 

Inverarity :—This was clearly a family arrangement, and the release 
in the decree was a complete release to the estate. The fact that the 
attorneys of the parties were the arbitrators, is strong evidence to show 
that the settlement was intended to be 6nal. The plaint in suit No. 227 
of 1882 stated that Aishabai had Es. 1,50,000 of the estate in her bands. 
If Eatmabai was the lawful widow, she was entitled to share in that. 
She consented to take less than a half share, and to give up all claim 
against the estate. 

Jardine, for the plaintiff, contra: —There is no evidence that this was 
a family arrangement. The document before the Court is simply a 
decree. 

By the decree Rs. 55,000 is paid to Fatmabai. and a balance is left 
in Aishabai’s hands. Fatmabai’s claim in suit No. 227 of 1882 was as 
a widow. The decree was made iu that suit, and she got the Rs, 55,000 
in full settlement of the decree. The real point of dispute in that suit was 
whether Fatmabai was to be regarded as the widow of Haji Adam or not. 
The decree recognised her as such, and effected a partition of the estate 
between them as widows. The word “ absolutely ” merely meant that 
neither was to interfere with the other in the enjoyment of her share. 
Aishabai could not take more than a widow’s interest— Sreemutty 
Babutty Dossee v. Sihchunder Mullick (1). The decree is to be interpret¬ 
ed having regard to the circumstances in which it was passed and what 
was contemplated by the parties. The only point at issue was whether 
Fatmabai was entitled to a widow’s share— Lyall v. Edwards The 
present claim is as to a new accretion— Turner v. Turner (3). 

JUDGMENT. 

Scott, J.—There is no doubt that a release though expressed in 
general terms may be restrained to what was the intention of the parties, 
but that intention must be found in the facts of each case. What, then, 
are the facts of this case? Haji Adam [469] dies, leaving considerable 
property. Aishabai, the present defendant, brings a suit (No. 616 of 
1879), to establish her right as his widow to that property, and obtains a 
decree for nearly two lakhs of rupees. Fatmabai, tbe plaintiff, brings a 
suit. No. 227 of 1882, as another widow of the deceased, for her share 
of what was awarded to Aishabai. Aishabai denies in that suit that 
Fatmabai was either legally married, or acknowledged as a wife. Interro¬ 
gatories are administered, and a number of affidavits filed on either side. 
Aishabai says she is able to prove that Fatmabai was an orphan slave 
girl, and never lawfully married ; and relies on the description of herself 
as "wife” and of Fatmabai as “another woman, Fatmabai, a Georgian 
slave of my son ” in the will of her husband’s father. Fatmabai, on the 
other hand, says she is prepared to prove both her marriage and an 
acknowledgment of her as wife. The suit, obviously of a painful character 
to the family, instead of being fought out in Court is referred to the 
arbitration of Mr. Cumrudin Tyabji and Mr. Bhaishankar, solicitors 
of the plaintiff and defendant respectively. The arbitrators do not take 


( 1 ) 6 M,T.A. 1. (2) 6 H. & N. 337 ; 30 L. J. Ex. 393. 

(3) UCh. D. 829. 
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fcash evidence, as the parties agree that ‘‘all the points 
containedin the affidavits.- ^bich are admitted as evidence^ 

m-oceediD^s av6 of a noo-ooatentioas obai-aotar. Tbe partoors of the two Qgjgj^^j^ 
rrh^ators appear for the parties in the suit. There is only one meeting 
no sues arTsettled, and finally the arbitrators give their award without Omt. 
reasons allotting to Fitmab.ii, Ks. 55,000. The award is subsequently 
by agceement of the parties embodied in a consent decree. 18 led. Jar. 

reeftes first the prayer of the plaint -neat, the relercnce ordering that the .. 

suitandafirnattersin difference should he “ 

Messrs Tyabii and Bhaishankar—and then the Court proceeds to pass 
iud^ment according to the award, in the following terms, which are the 
termroTtraward and contain the words I have now to construe 
viz “ that the said Aishabai do pay to Fatmabai's attorneys ° 

Es. 55.000 in tall settlement of all and singular the claims 
in the estate of che deceased whatsoever and wheresoever, and the 
decree further declares that, upon the payment of the said ^ ckuns 
whatsoever of Fatmabai upon che escate oi the deceased la the bands 
[470] of any person whatsoever or upon Aishibai as heir of the ^®c 6 ®.S 0 d 
personally. L otherwise, shall be coasidered bo have been 
by Aishabai and absolutely waived for ever bv 

delates that Aishabai is antitled absolutely to all the rest of the estate 
and effects of the deceased as her sole property as against Fatmabai. 

It is important toobserve. first, that the here set out goes much 

beyond the submission in the clauses declared to be abandoned, and yet 
iiu adopted ipsissimis verbis by the parties m the 

secondly^ that tbe arbitrators, both lawyers, never touched the question of 
wife or no wife, whilst they gave Fatmabai much less the moiety 
claimed. This decree was passed and the money paid m lood. 

The next incident in tbe history of the case is that Aishabai remarried 
in October 1886. Fatmabai then filed her plaint in the present suit, pray¬ 
ing that it might bo declared, first, that Aishabai by her re-marriage has 
forfeited all right and interest in too property of the deceased, and second, 
that Fatmabai being now sole widow of the deceased is entitled to all his 
property in tbe hands of Aishabai. The case then came on for ^^arrng 
before me on the following prelimioary issue, namely, whether the plamtitf 
is not precluded from bringing this suit or obtaining tbe relief prayed by 
reason of the proceedings in Suit No. 227 of 1882. and the award and 
decree tbereiu.” I have already found that the defeace of res judicata was 
nob sustainable on that decree. Bub on the defence, that the award and 
decree constituted a valid and binding release, cooveyance. or final settle- 
meat of all claims whatsoever Fatmabai might have upon Aishabai I 
asked for further argument, and the matter was fully and ably re-argued a 

fortnight ago. . , • -j t- t 

After giving the matter most careful and anxious consideration i 

have come to the following conclusion. It is" settled la.w that the 

geoeral terms of a rolease do uot iaeluda questions that could nob have 

been in the cootamplation of tlia partiosd). N ow. was this present claim of 

Fatmabai OD Aishabai in the contomplibioa of the parties—or ought it 

to be reasonably supposed to have [«i] beon in their contemplation 

at the date of release ? The claim did exist at the time in the sense of 

its being a present right to a contingent interest, the conbiogency nob 

having yet arisen. Was the contingency, i.o., the remarriage of Aishabai, 


(1) See Story’e Equity Jarispcudooce. s. 115* Pollock oo Ooutracts, p* 175. 
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SO improbable that it escaped consideration ? Fatmabai cannot be consi¬ 
dered to have been ignorant of ber alleged right to the whole on the 
remarriage, as she brought this suit at once on that event occurring, and 
she set up a custom which can only be proved on the basis of frequent 
remarriages in her community. I do not think it was a right Fatmahai 
was likely to overlook. 

Another way, no doubt, of considering whether the release covers such 
a right IS to look at the recitals, or at what stands, in this case, in the 
place of recitals, which are always used as a key to the construction of 
the general words of a release—5oyes v. Bluck (1); Simons v. Johnson (2); 
Lyall V. Edwards (3).^ That is to say, we must look at the terms of the 
reference, which is of “ the suit and all matters in difference between the 
parties and we must next consider, from the pleadings, what were “ the 
matters in difference,” We find them to be a claim on the part of 
Fatmabai as widow, and a denial of the claim and of the widowhood on 
the part of Aishabai. That was the matter in difference which was 
referred to arbitration. If the operative words are to bo wholly controll¬ 
ed by the recitals in all cases, I should, I think, be bound to hold that 
the award referred to the matter in difi'erence only, and that the right 
intended to be released by general words was only Fatmabai’s right as 
widow on the estate in Aishabai’s bands as widow. But the operative 
words must not be controlled and interpreted by the recitals only. They 
are one of the tests of the intention of the parties, which must be inferred 
from all tbe circumstances. In short, every case must stand on its 
own facta, and the facts hero are (1) no issues were raised ; (2) there 
were no direct findings on the precise points in dispute; (3) tbe sum 
awarded to Fatmabai was less than one half which she would have 
taken as widow; (4) the arbitrators never, in terms, decided tbe main 
question at all; (5) although tbe award was defective from want of findings 
on all tbe matters in difference, there was no objection taken by either 
C472j side to its validity ; (6) that, in short, tbe arbitrators diverged from 
the submission, and the parties consented to tbe divergence. All these 
facts made me think there was a distinct intention amongst all the parties 
that tbe decision arrived at by the arbitrators should be treated by all 
the parties as a sort of final compromise and settlement, not only of the 
disputes submitted, but of all the disputes that could arise between the 
two ladies as regards the estate of the deceased husband. This view 
accounts for the comprehensive terms of tbe operative part of the release, 
whose introduction otherwise it is almost impossible to explain. It can 
hardly be said that the terms have no meaning. Two experienced law¬ 
yers conducted the case for the parties, and two other experienced lawyers 
acted as arbitrators, and gave the award such terms as "all claims what¬ 
soever upon the estate shall be absolutely waived for ever,” and " Aisbabai 
is entitled absolutely to all the rest of the estate as ber sole property as 
against Fatmabai.” These words would not have been used by able 
lawyers, nor would they have been adopted by the parties who were 
acting under advice in their consent decree, if they had not intended to 
settle all possible claims. It seems to me the consent decree was a sort 
of family arrangement intended to finally close very disagreeable litigation. 

If I am right in my view of the award and decree, viz., that when 
road by the light of tbo facts and circumstances they must be taken as 


(l) 22 L. J. 0. P. 173. (2) 3 B. & Ad. 176. 

(3i 6 H. & N. 337 ; 30L.J. Ex. 193. 
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a final setblemeob of all dispubea. then the particular claim pub forward ^888 
by the present suit must be taken to be included, unless it 

at the Le. But. as I have already said, it was a present "Sbt ORIGINAL 

on a contingency, and did than exist just as 

on a death exists. Eemarriage olearly. ® ° ' 

her community, as she bases her claim on ^ 
forfeits the estate of her husband whenever she takes to ® 

I think, therefore, the terms used must be held to cover, and to have 

been intended to cover. Fatmabai’s rights in case o 

riage. It was argued that this question is concluded ^73] by the 
decUion of the Privy Council (1). and thab I am bound to ho d 
that Fatmabai only waived her right on the property so far as it was 
a widow’s estate in the hands of Aishabai. In ^hat case ^ 
arrangement a childless Hindu widow was given Rs. 55,000 foi her sole 
absolute use and benefit." Yet in spite of these words she was held to 
have taken, with reference to her husbands i®P''?s 6 °fcatiNes, only a 
widow's estate, and not an estate to her separate use in tbs English sense. 

But their lordships say the money was given for her absolute use as against 
the parties to the deed, and that the deed was intended to settle all ac¬ 
counts between the parties. Applying that decision to the present matter. 

I should say that as against Fatmabai. a party to the release. Aishabai 
held absolutely, although, as against other members of the busnands 
family, Aishabai may only hold a widows estate, If I ^ ^°how 

the case cited in Bolye Ckund 2:>utt v. KketterpatU Bysack (2) there would 

be no difficulty in saying that Fatmabai intended to convey ^“ absolute 

estate, as the words here are as strong, if not stronger, than the words 

which the Court had to construe in that case. . , . 

I think, on the whole, the award and release must be held to consti¬ 
tute a binding agreement by which Fatmabai. for the sum of 65,000 
rupees, waived al) her rights against Aishabai. including the present cl^m. 

I, therefore, decide the preliminary issue in favour of the defendant. Ibe 

suit must be dismissed with costs. 

Attorneys for the plaintiffs Messrs. Tyabji and Dayabhai 
Attorneys for the defendant Messrs. Bhaishankar, Nanabhai 

and Dinsha. 
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[474] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Scott. 


E. C. K. Ollivant [Onginal Defendant), Appellant v. Rahimtula 
Nur Mahomed and another [Original FlamtiSs), Respondents. 

[30th March and 6 th April, 1888.] 

Municipal Act (Bombay) III of 1872, s. 199 —Obs'r«c;ion—f'oiosr given in Act for public 
benefit—Constriiclton. 

Tho eaves of cectain buildings .belonging to the plainlifi projected over the 
public road. Ob the I7th Jliy, 1H96. ibo Municipal Commissioner of Bombay 
gave notice to the plaintiff requiring him within thirty days to remove the said 
eaves as being “ a projection, encroachment or obstruct ion” within tho meaning 

• Suit No. 293 of 1886. 

(2) 11 B.L.R. 469. 


(1) 6 M.I-A. 1. 
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of s. 195 of Acts III of 1872 aod IV of 1S79. Tbe plaiotiff tbcreiipoa this 
suit, praying for ao injunction against the Municipal Commissionetr The oaves 
in gaestioD projected to theextencof one foot eight iiiohes« The width of the 
road in front of the buildings was about forty feet, and the length of the eaves 
varied from seven feet to nine feet two inches above the real way, At the time 
this suit was filed there was an open drain or gutter, one foot three inches wide, 
running along by the side of the plaintiff’s buildings and between them and the 
road. That gutter, however, subsequently to the filing of this suit, but before 
the hearing, was covered over, aud so much additional width was thereby added 
to the road. 

Beld^ that the eaves coostituted ao obstruction within the maaoing of the 
above section, and that the Municipal Commissioner was entitled to remove them, 

Under the above section the qasstim to be decided is not whether there is a 
real practical inconvenience to tbe public traffic in the street. Those are nob the 
words used in tbe section, and if that was the inleotioo of tbe Legislature it 
would have been expressed. 

Where an Act gives power to a Muoicipr^lity or Corporation for tbe public 
benefit, a more liberal construction should be given to it than whore powers are 
to be exercised merely for private gain or other advantage* 

fR.. 19 B. 212 (216); 27 B. 221 (226) ; 27 P.R. 1901.] 

Suit against the Municipal Commissioner of Bombay for an injunc¬ 
tion to restrain him from removing certain eaves from two buildings 
belonging to the plaintiff alleged by the defendant to project over the public 
road. 

On the 17th May, 1886, the Municipal Commissioner sent a notice 
to the plaintiff, requiring him wiobio thirty days to remove the said eaves 
erected in front of his buildings on Parel Road, Bombay, as being a 
projection, encroachment, or obstruction within tbe meaning of s. 195 of 
Acts III of 1872 and [475] IV of 1878" (1) ; and stating that, in default 
of the said eaves not being removed by the plaintiff, he (the Municipal 
Commissioner) would cause the work to be done as directed by the said 
Acts. The plaintiff thereupon {viz., on the 19ch July, 1886), filed this 
suit praying for an injunction. 

The plaint stated that the buildings in question had been erected 
more than fifty years previously, and that the roofs, which tbe defendant 
DOW alleged to be an encroachment or obstruction, had existed in the same 
position ever since tbe said buildings were erected. 

In his written statement the defendant (the Municipal Commissioner) 
contended that be was entitled to remove such portion of the plaintiff’s 
roofs as projected over the public street as being an obstruction to the 
safe and'eonvenient passage along the street. He alleged that the eaves 
of tbe roofs of one of tbe plaintiff’s buildings projected one foot eight inches 

(i) Section 195.—Tbe Commissioner may give notice, in writing, to tbe owner or 
occupier of any bouse or buildiug to remove or alter any projection, encroachment, or 
obstruction which, although erected before this Act comes into operation, shall have 
been erected or placed against, or in front of, suoh bouse or building, if the same over¬ 
hangs or juts into, or in any way projects or enotoaobes upon, any public street, so as 
to bo au obstruction to the safe and convenient pass.ige along such street, or if the same 
projects or encroaches into or upon any uncovered aqueduct, drain, or sewer in such 
street so as to obstruct or interfere with such aqueduct, drain, or sewer, or tbe proper 
working thereof, and suoh owner or occupier shall, within thirty days after tbe service 
of suoh notice, remove such projection, oncroacbment, or obstruction, or alter tbe 
same in such manner as shall have been directed by tbe Commissioner; and in default 
thereof the Commissioner may remove such projection, encroachment, or obstruction ; 
and if such projection, enoroachment or obstruotion sb^ll have been lawfully made, tbe 
Commissioner shall make reasonable compensation to every person who sufiers damage 
by such removal or alteration ; and if any dispute sbalt.arise couching tbe amount of such 
compeneatioD, tbe same shall be ascertained and determined in the manner hereinafter 
provided.” 
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over the street heyond the wall of the buildiog, and descended to about 
seven feet above the level of the roadway; that the eaves of the other 
building projected over the street for a distance of one foot ten inches, and 
descended to about nine feet two inches above the level of the roadway. 
The following paragraphs of the written statement are material:— 

[476] " The defendant says that the public street on which the 
plaintilf’s premises are situate is known as the Parel Boad. The tram¬ 
way has been recently laid along the said street. Tne traffic along the 
said street is very heavy, as, in addition to the ordinary traffic of the town, 
ell the country traffic from Salsetts into Bombay passes along that street, 
and large numbers of heavily laden hay and other carts daily pass along 
the said street. The width of the said street from the New Byoulla Bridge 
as far as the premises to the south of and adjoining the plaintitf's said 
premises No. 642 is nowhere less than sixty feet; but this having been 
found to be insufficient, the said street is being gradually widened to a 
width of seventy-five feet. 

" Opposite the plaintiff’s said premises No. 642 the width of tbe said 
street is much coutracted, and is at oue point not more than about forty 
feet. 

“Tbe defendant says that at present a side gutter runs along tbe 
side of the plaintiff’s premises which the defendant is covering over with 
stone slabs so as to widen the road-space. Carts laden with country 
produce which pass along the said street are so loaded as to project consi¬ 
derably beyond tbe wheels of the carts. If the projections of the plaintiff’s 
eaves are allowed to remain, it will be impossible for traffic to use a 
portion of the said street with safety or convenience.” 

Tbe suit was heard before Hart, J,, on the 28th March, 1887. He 
passed a decree in favour of the plaintiff, and granted the injunction 
prayed for, on the ground that tbe eaves of tbe plaintiff’s building did 
not constitute any obstruction to the safe and convenient oassage along 
tbe street. 

The defendant appealed. Tbe appeal was heard by SARGENT, C.J., 
and Scott, J. 

Farran and Inverarity, appeared for tbe appellant. 

Lang and Telang, for the respondent. 


JUDGMENT. 

Sargent, C.J.—In this case the plaintiffs sue to restrain the 
Municipal Commissioner from putting in force against them the powers 
vested in the Commissioner by s. 195 of Bombay Act III of 1872, by which 
he is empowered to remove any [477] projection or encroachment 
which forms an obstruction to tbe safe and convenient passage along any 
public street. It appears that the eaves of certain buildings belonging to 
the plaintiffs project over the nublic road to the extent of one foot eight 
inches, and form the alleged obstruction which the Commissioner desires 
to have removed. The width oi the road in front of these buildings is 
about forty feet, and the height of the eaves in question varies from seven 
feet to nine feet two inches above tbe road way. At the time this suit 
was tiled there was an open drain or gutter, one foot three inches wide 
ruDumg along by the side of the plaintiffs’ buildings and between them 
and the road. Thisgutter, however, has since been covered over, and so 

width has thereby been added to the road. 

The learn^ Judge in the Court below seems to have based hia 
judgment mainly on the observations which he made himself when 
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1888 visiting the locality. In his judgment he discusses the case, with raferenoa 
APRIL 6. to the state of things existing at the date of the hearing at which 
time the gutter had been covered over. As to this point he says; 
Original “ J should, I think, be assured that the addition, under such oircum- 


OlVIL. 
12 B. m. 


stances, of a foot or two to the width of a forty-feet road at its extreme 
edge, where it is abutted on by a row of open shop ironts, made such a 
difference in the ordinary existing traffic that the projection of the plaint¬ 
iffs’ eaves, at a height admittedly too great to incommode any ordinary 
foot passenger, became a source of danger or inconvenienee to others. As 
to this, there was a remarkable dearth of positive evidence on both sides. 
Not a single witness was called to prove that, as a fact, any one had been 
or had not been incommoded by the projection. I was simply invited to 
draw inferences, either way, from evidence of measurements and the state 
of the traffic on the road.” Then he goes on to speak of the traffic in the street, 
and says : “Such a traffic seemed to me nob likely to suffer any appreciable 
obstruction on a forty-feet road from a twenty-inches’ projection at one edge 
of it seven feet from the ground and he concludes by saving: In regard 
to the traffic at thispoint, as I have already stated, it was distinctly sparae. 
and while I was there no one was in any way obstructed or incommoded 
by the projection of the plaintiffs’ eaves, nor do I think it is likely that 
[478] any one could be in the present state of the road and condition of 

ths trSifi&c.'’ - - / • ’ 

It is plain, from these remarks, that the learned Judge was of oDinion 

that the question in the case was whether the eaves of ® 

house constituted a real practical inconvenience to the 

the street We do -‘.however thiek that tha^s^^he QU^ast.oo wb.h 

arises on the proper constracoioa of s. iy5« ^ oft-artU 

^ta. the 

recorded that where powers are 

■ ? .llataTrtoTnt^Sem with private property these powers 

given by the Leg . . .. exclusively for the purposes and objects 

for which for the furtherance of those objects it will 

interference is general rule which is applied, in the 

not oe ^ companies authorised to take compulsorily 

?ri tjrirothers Ct in^pplyiog this mle. the powers conferred on 
the ^ j corporations for the purpose of making improvements 

“T 1 towS or dofog other similar acts for the public benefit have always 

Tondon (l) and Quinton v. Corporation of Bristol (2). 

What then are the provisions of s. 195? They empower the 
rom^s^oner to effect the removal of “ any projection, encroachment, or 

.if the same overhangs or juts into, or m any way 
obstruction . „non anv nublio street as to be an obstruction to 

Z:: : a"d ravti nt paia street." Tbe learned Judge 

the safe and conv p intended to apply only to such an 

Ltu iioo attould iutlrtee™ the traffic along such street. But the 
wordriu their plain and obvious meaning, import pas sage along 


( 1 ) L.R. 1 Eng. & Ir* Ap. 34. 


(2) L.E. 17 Eq. 624. 
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[479] the whole of the street; ” and if the intention of the Legislature had 
been as oontended for the plaintiffs, we should have expected to find it 
clearly expressed. The question, however, is not clear of authority. 

In the case of Bagshaw v. Buxton Local Board of Health (1) a 
question was raised upon precisely similar words in an English statute. 
In that case the defendants objected to a small enclosed garden in front of 
the plaintiff's bouse in which plants and shrubs were growing as "an obs¬ 
truction to the safe and convenient passage” along the street. The plaintiff 
sued to restrain the defendants from removing the alleged obstruction or 
interfering the plaintiff’s enjoyment of bis garden. The street was thirtv- 
six feet wide. Jessel, M.B., said; “ I have no doubt that the wall and shrubs 
have obstructed, and that they are obstructions; so that the only question 
remaining is whether they are obstructions ‘ to the safe and convenient 
passage along any street.” The words ‘ along a street ’ mean along the 
whole of the street; and if you take and enclose a portion of the street itself, 
how can it be said that that is not an obstruction to the safe and 
convenient passage along tbe street? It appears to me that I should be 
cutting down this Act of Parliament and making it almost meaningless if 
I so held, and I am of opinion, therefore, that the defendants are entitled, 
under the section in question, to remove this, being, as it is, in front of 
the house.” 

We think, therefore, that upon the proper construction of s. 195, the 
question to be considered is merely whether the eaves were an obstruction ; 
and as to this it is not denied they are an obstruction to the convenient 
passage along that part of tbe street. We do not consider that the fact of 
tbe gutter having been covered over after the filing of the suit affects this 
question. It is the eaves which constitute tbe obstruction. They, of course, 
prevent loaded carts from passing as near to the wall of the plaintiffs’ house 
as it would be possible for them to do if the eaves were not there, so that 
the result is the same whether we have regard to the state of things at tbe 
date of the filing of the suit or the date of hearing. 

[480] We must bold that tbe Commissioner was entitled to have the 
eaves of the plaintiffs’ buUdings removed, and we reverse tbe decree with 
costs. 
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Attorneys for tbe appellant :—Messrs. Crawford and Buckland. 
Attorneys for tbe respondents :—Messrs. Payne, Gilbert, and Sayani. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 

Shridhar and another {Original Opponents), Appellants v. 
Hiralal Vithal and another (Original Applicants), Eespondents.* 

[4bh October, 1887.1 

Hindu law—‘Marriage — Ouardian$hip—Paternal relatives—Tlieir auUiority to give a 
gi'l in marriage—Civil Court's jurisdiction to interfere with this atUhority. 

The general authority, failing tbe'father, of tbe paternal relatives to dispose 
of agirl m marriage is recognized by tbe Hindu law as a part of the guardian¬ 
ship which le correlative as a right and a duty to her dependence both as a 

• Appeal, No. 94 of 1886. 

(1) L.R, 1 Ch. Div. 220 (223, 224). 
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female and as aa infaut. But those who seek the aid of the Civil Courts, ia 
order to give effect to this authority, may not improperly be pub upon terms 
which may appear necessary in order to prevent the authority from being abused 
to the injury of the infant- Where a father or mother is the guardian, the 
intervention of a law Court can seldom be tsecessary or desirable. In the case 
of very gross misconduct and disregard of paternal duty, the Court may interfere 
even in the case of a father. 

One Gicdhat died, leaving a widow and an infant daughter named Bani. After 
Girdhat’s death, his widow was forced, through the unkindoess of her mother- 
in-law, to seek refuge at her patents’ house. There ehe died about eighteen 
months after Girdhar’s death. The orphan Bani was then brought up by her 
maternal uncles, Shiidbarand Goverdban, 

When Bani became ten or eleven years old, her paternal uncle Hiralal and 
paternal grandmother Rakhmabai sought, under Act IX of 1861,to take possession 
of the minor Bani from the custody of bet maternal uncles. This application 
was resisted by Shridhar and Goverdhan, on the ground that the petitioners 
had no tight to give the girl in marriage, and that their objeot was to marry 
the girl to an old Bhatia in Bombay for a Urge sum of money- 

The Court found that several Bhatia girls of Dharangaoo, where the parties 
resided, had of late been married to old Bhatias in Bombay, the girls’ relatives 
receiving large sums of money. . And as the girl had never lived with the peti¬ 
tioners, the Court ordered that she should, for the present, continue to live wiU 
her maternal uncles until the petitioners found a suitable husband for her, to be 


approved by the Court. a u xu /-. t 

(4811 Of the persons selected by the petitioners, one was approved by the Court. 

He was a resident of Vaizapur, a town in the Nizam’s dotninioos. The Court 
passed an order authorizing the petitioners to give the girl lo J ® 

person, and directing the girl to be made over into the petitioners * 

month before the day fixed for the marriage. Against this order ahndbar and 
Govordhan appealed to the High Court. 

Held, that tbe p .titioners, as paternal 

Hindu law ‘“.^”L°n^Lsuyfio tbe S ii the minor", 

fo^VT’JLm'np°o“r .tme o, .heir abu.ing .heir 

authority to the minor’s prejudice ... 

Held also that the girl should not be married to a person living m foreign 

terdtory. as the effect of marriage with ^ 

minor beyond the protection of the Courts in British India. 

Held, also, that the girl ought not to be forced into marrying a person whom 

IS-H Bom L R- 766 = 17 Ind. Cas. 95; 32 M. 253 (254) = 3 

M.L J. 600=.0 M.L.T. 57- 

(1911) 2 W.W.N. 285 ; Rat. Unt. Cr. Cas. 820.] 

Appk’AL from the order of G. McCorkell. Acting District Judge of 
Tzu A Vi in miscellaneous application No. 44 of 1885. 

this case one Hiralal and his mother Rakhmabai sought to obtain 
possession of the minor Bani, who was the daughter of Hiralal’s brother 

Gkdbar died when Bani was three months old. Owing to the unkind- 
nose of her mother-in-law. Bani’s mother was driven to seek refuge with 
ESmfchers Shridhar and Goverdhan. Sbe aied about a year and a halt 
Xr her husband’s death. Bani was thenceforward brought up by her 

maternal uncles. tt- i i j u- ii 

When Bani became ten or eleven years of ap, Hiralal and his mother 

Bakhmabai sought, under Act IX of 1861, to take poseess.on of the mmor 

from the custody of her maternal uncles 

Shridhar and Goverdhan opposed this application, on the ground that 

wiralal was actuated by selfish and mercenary motives and intended to 

[ fL oirl to an old Bhatia in Bombay for a large sum of money, without 

regard for the girl’s interests. They contended that he should not be 
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allowed to have posse.4sion of the mioor without undertaking to marry her 
into a respeotable family at Dharangaon, which was her native place, and 
not to an old man or for money. 

The Acting District Judge found that several Bbatia girls of Dharan- 
gaon bad recently been married to rich old Bhatias of [482] Bombay, 
the girls’ relatives receiving large sums of imney. He was of opinion that 
it was for the interest of the minor Bani that the Court should try to 
prevent the possibility of her being given in marriage to an unsuitable 
husband, especially as she never bad lived with Hiralal, who was not 
likely to have so much affection for her as her maternal uncles. 

The Court, therefore, passed the following order:— 

“ The minor Bani is for the present to remain in the custody of her 
maternal uncles Shridhar and Goverdhan. Petitioners are directed to 
find a suitable husband for B mi, and to inform opponents, through this 
Court, of his name and plica of residence within six months from this 
date. Should opponents show no valid reason why the marriage should 
not be allowed, the Court will order that the custody of the minor be 
given to petitioners, that they mav marrv her to the person thus approved.” 

One Jivandas Dayal, residing at Vaizapur. in the Nizam’s territory, 
was proposed by Hiralal and approved ly the Court es a suitable husband 
for Bani. Shridhar and Goverdhan objected to the match, hut their 
objections were overruled, and the Court passed an order authorizing 
Hiralal and Rakhmabai to give the minor in marriage to Jivandas, and to 
obtain the custody of the minor one month before the date fixed for the 
marriage ceremony. 

Against this order Shridhar and Goverdhan appealed to the High 
Court. 

Ganpat Sadashiv Rav, for the appellants.—The minor was abandoned 
by her father’s relatives. They have, therefore, lost their right to the 
custody of the girl. If a father deserts his wife and daughter, he forfeit.s 
his right of giving his daughter in marriage— Modhoosoodun Mookerji 
V. Jadub Chunder (l); The King v. C. KisinamaNaick (2). A /or^^ona 
person who has taken no care whatever of his brother’s infant daughter 
forfeits bis rieht, if any, to give her in marriage. Narada (ch. XII, 
8 . 20, p. 8J) says that failing the parents a maternal uncle has a better 
right to give a girl in marriage than the na^ernal uncle. S^e also [483] 
Yagnavalkya, ch. I, s. 63 : anfStoke’s Hindu Law. p. 28. Independ¬ 
ently of these texts, it is the duty of the Court to protect the interests of 
the minor girl. In the pr-sent C'lse the uncle has selected a hushaod who 
lives in the Nizam’s dominions, an 1 over whom, therefore, the Courts iu 
British India will have no control. To marry the girl to such a person 
would be to place the minor out of the protection of our Courts 

Daji Ahaji Khare, for the respondents.—The lower Court has approv¬ 
ed the candidate proposed by the uncle. The ajjoellants obiected on the 
ground that the uncle int.-nded to sell the girl for a price. This has not 
been proved. Under the Hindu law the paternal relatives of a girl have 
a preferential right lo give her in marriage. The Hindu law make a dis¬ 
tinction between guardian'^hip for marriage and guardianship for protec¬ 
tion of property. The Hindu law gives the sovereign the guardianship of 
toe property of minora, but does not empower him to dispose of a girl in 
marriage Maine’s text in ch. VIII gives a girl the right to choose a 
husband for herself, if her parents anl relations neglect their duty to find 

(DSW.R. C.R. 194, 
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a husband for her. Refers tio Colebrooke’s Digest, Book V, ch. VIII, 
450, 451: Tagore’s Law Lectures for.1878, p. 49 ; 1 Strange’s Hindu Law, 
p. 101; Kanahi Ram v. Biddya Ram (1). 

JUDGMENT. 

West, J.—In this case one Girdhar Vithal died, leaving a widow 
and an infant daughter, named Bani, who was but a few months old at 
thotimeof Girdbar’s death. Her mocher Mathurabai seems to have been 
forced by the unkindness of her motber-in-law Rakbmabai to go away 
from the house of her husband’s family and take refuge with her brothers 
Shridhar and Goverdhan. In their house she died about eighteen months 
after the death of her husband, and the orphan Bani has, since her 
mother’s death, been brought up by Shridhar and Goverdhan. 

It anpears that a few years ago the brother of Girdhar Vithal, who is 
named Hiralal, endeavoured through the Mamlatdar to obtain the custody 
of Bani’s person. He failed in this attempt, and as the Mamlatdar 
was not the proner authority to apply to, no significance can be attach¬ 
ed to the application. Had Hiralal [484] seriously desired to insist 
on his right and to take on himself the burden of the guardianship of the 
orphan Bani, he would have applied to the Civil Court either under Act 

XX of 1864 or under Act IX of 1861. 

It was under the latter Act that an application was at length made 
in the present case by Hiralal and Rakhmabai to withdraw Bam. who 
was then ten vears of age. from the care of her uncles into their o wn 
custody and guardianship. The declared object was to get the girl married. 
It appears in evidence that a practice has grown up in the caste, which, 
though disapproved, prevails more aud more, of selling young girls as 
wives to aged men. Shridhar and Goverdhan. on this ground, opposed 
the application of Hiralal and Rakhmabai. wbicb. as they alleged, 
could not, under the circumstances, have been dictated by any affec¬ 
tionate regard for Bani and her interests. . j / 

The District Judge would not order a transfer of the custody of 
Bani’s person unconditionally to the applicants Hiralal and Rakhmabai. 
But recognizing Hiralal’s preferable right as Bani’s paternal uncle to 
general guardianship, he allowed him to propose a husband for her in 
competition with one to be named by Shridhar and Goverdhan. The 
vouDg man named by the uncle, and preferred by the District Judge, is one 
jivandas. andthe District Judge has ordered that Bani be handed over 
to Hiralal one month before a day to be fixed for her marriage to this 

perso^^^ gQjjQj-ai authority, failing the father of the paternal relatives, to 
dispose of a girl in marriage is recognized by the Hindu law writers 
as a part of the guardianship which is correlative as a right and a duty 
to her dependence both as a female and as an infant (2). But those who 
seek the aid of the Civil Courts, in order to give effect to this authority, 
may not improperly be put upon such terms as may appear necessary 
in order to prevent the authority from being abused to the injury of the 
infant. Where a father or mother is the guardian, the intervention of a 
law Court can very seldom be necessary or desirable. In the case [485] 
of very gross miscon duct and disregard of paternal duty, the Court ma y 

Sset wSand Biiblet.pp. 232. 673 (3rd ed.) ; v. J 

19 ; Kumla Buhoo v Manishankar, 2 Borr., 746, 748 ; 1 Str. H.L., 101,2 16.. 204 (ad. 

of 1825). 
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infeerfere, even in the case of a fatherd), but the distinction between a 
parent and a more distant relative has been recognized by the English 00^4. 
Courts (2) and is founded in nature(3). Had the uncle of Bani been her 
father, his conduct towards her would have been wholly unnatural; as 
it is, his long-continued indifference raises a strong suspicion that his tATB 
proposal as to her marriage may not have been dictated by a purely dis- OlVIL. 
interested regard for her happiness. The young man Jivandas has no 
means or business of his own. Ho holds the somewhat precarious position 
of assistant in a cloth shop at Vaizapur in the territory of His Highness 
the Nizam. Without in any way impugning the character of this 
candidate for Bani's band, we may say that we have not the same 
guarantees for it that we should have if he were a resident in British 
territory. In approving Bani’s marriage to him we should virtually remove 
her, at twelve years of age, beyond the jurisdiction of the Court, which 
is bound to protect all helpless subjects of the State. The texts relied on 
by Colebrooke in 2 Strange’s Hindu Law, 73, 74, 75 (ed. of 1830) for the 
doctrine of a general supreme guardianship of the State have in view no 
doubt—at least primarily—the protection of a minor’s estate (4), and 
should not be allowed to overrule the speciBc provisions made by the 
Hindu law for the disposal of a girl in marriage. But the extended 
authority ascribed by Colebrooke and Strange to the Sovereign and the 
State is consistent—an opposite view would indeed be inconsistent—with 
the range of authority assigned to the Courts by the Chief Hindu writers 
over all matters in litigation of suflBcient importance to the community to 
be worthy of the attention of the king (5). We may, therefore, in perfect 
consonance with the precepts of the Hindu lawgivers, impose such terms 
in the present case as shall seem expedient on the aid we are asked to 
give to Hiralal in disposicg of Bani. 

[486] It seems that brides are scarce in the caste. Ic does not appear 
that Bani has any liking for Jivandas. Hiralal should find for Bani a 
husband within British territory and under this Court’s jurisdiction. He 
may be allowed six months for this purpose, and the opponents Sbridbai' 
and Goverdhao are to afford every facility for the marriage of Bani to the 
person proposed and approved by the District Judge. Failing such an 
arrangement, the local panchait of the caste may, as proposed by Sbridbar 
and Goverdhan be asked to name a bridegroom to whom Bani maybe 
married when he is approved by the Judge. The Judge will, of course, 
see that Bani is not in either case forced into a marriage that would be 
odious to her. 

The parties severally to bear tbeir own costs in this Court. 

Order reversed. 


(1) The Kmg v. C. Kistnam Naik, 9 8tr. Notes of Cases, 89; 1 Nort, L. Ca. 1. 
t2) Exparle Eopkins, 3 P. Wms, >51. (3) Roach v. Oarvan, 1 Ves. Sen. 158. 

(4) Coleb. Dig. Bk. V, t. 450. 451. 

(5) See West and Biihler's Hindu Law, p. 239 (8rd ed.). and the chapter of the 
Mitakshara on Judicature. 
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APPELLATE CIVIL. 

SefoTe Mt. Justice West and Mt. Justice Birdwood. 

PlTAMBER Vajikshet {Original Defendant), Applicant v. Dhondu 
Navlapa (Original Plaintiff), Opponent* [4th October, 1887.] 

JutisdieUon—Appeal—Suit coanigable by a Court of Small Causes—Act 21 o/] 8 'i 5 . 
as. 2. 6. 12, 21 Act XIV of 1869, s. 28—Subordinate Judge invested with 
small catisepowers—Final decision. 

The plaintifl sued to recover Rs. 5 as damages for the wronq-ful removal of a 
tree, ihe suit was filed in the 0-)urt of a Second Class Subordinate Ju'lee. 
who was invested, under Act XIV of 1869, 8. 28. with the jaclsdiotion of a 
Judge of a Court of Small Causes. 

The case, whioh was io itself of the nature of a small cause, was. however, 
tried as an ordinary suit aocordioff to the rules of theCivil Procedure Code. The 
Subordinate Judge rejected the olaintiff’s nlaira 4 q aopeal was made to the 

District Court, which reversed the Subordinate Judge's decree, and awarded 
the claim. 

Heid, that the suit having reallv been a small cause, no appeal lav to the 
District Court, though the Subordinate Judge did not use the procedure of Ant 
^^65. Having the Small Cause Court jurisdiction, the Subordioafce 
Judge must be taken to have dealt with the case under that jurisdiction, even 
if be was not quite alive to it at the time, 

A suit taken cognizance of under ss. 2. 6 or 12 of the Mofuss'I Small Cause 
# 1865), does not cease to be a suit tried under the Act, because 

of [487j some divergence from its summary procedure. A surplusage of form 
and elaborateness does not change the character of the decision for the purpose 
of its finality 

Section 28 of the Bombay Civil Courts’ Act fXfV of 1869) does not, when 
jurisdiction is given under it. necessarilv divide the Court into two separate 
Courts : but still it creates an additional and distinct jurisdiction. 

Since Act IX of 1887 came into force, the Court is to be regarded as two 
Courts in such cases. 

[R., 33 B. 664 = 11 Bom. L.R. P17 (9211; 5 Bom. r .R. 399 (408); U.B.R. (1907), 
2nd Qr.. Provincial Small Cause Court Act, 16.] 


This was an application under s. 622 of the Code of Civil Procedure 
(Act XIV of 1882). 

The plaintiff sued to recover Rs. 5 as damages for the defendant's 
veroDfiful act in cutting and removing a tree from bis land. 

The suit was filed in the Court of the Second Class Subordinate 
Judge at Mahad. who was invested with the jurisdiction of the Judge of a 
Court of Small Causes under s. 28 of Act XIV of 1869. 

The Subordinate Judge dealt with the case as an ordinal y suit 
according to the rules of the Code of Civil Procedure. He found that the 
tree did not belong to the olaintiff, and rejected his claim. 

The plaintiff apnealed to the District Judge, who reversed the decision 
of the Subordinate .Tudge. and awarded the nlaintiff's claim. 

Thereupon the defendant applied to the High Court, under its extra¬ 
ordinary jurisdiction, for a reversal of the appellate Court’s decree, on the 
ground that the suit being one cognizable by a Court of Small Causes, the 
decision of the Subordinate -Judge was final, and that, therefore, noapneal 
lay to the District Court. 

A ruli nisi was issued, calling upon the plaintiff to show cause why 
the decree of the District Court should not be set aside as ultra vires. 

• Application No. 76 of 1887 under extraordinary juriadiotioo. 
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Shamrav Vithal, for the olaiatiff, showed cause.—The suit was 
not tried as a small cause. Th-^ Suhofdiaate Judge did not Axareiaa the 
jurisdiction vested in him under s. 28 of Act XIV of 1869. He tried the 
case according to the ruleb of the Civil Procedure Code. Section 21 of 
Act XI of 1865 does not. therefore, apply. The decision is final only 
when the case is [488] tried under the procedure laid down in Act 
XI of 1865. "Refers to Damodkur Timaji y. Trimbak Sakharam {1); Mal‘ 
hari V. Narso Krishna (2). 

The latter case shows that a Subordinate Judge invested with small 
cause powers under s. 28 of Act XIV of 1869 is not to be regarded as 
Judge of two Courts, though he exercises a double jurisdiction. He 
remains Judge of a Subordinate Court, and, therefore, his deoision'in a case 
tried by him as au ordinary suit is aonealable. The defendant did not 
object to the jurisdiction of the'District Court at the’hoaring of the appeal. 
It is now too late to challenge the District Court’s jurisdiction. And this 
Court as a Court of Revision is not competent to entertain the objection. 
Refers to s. 11 of Act YII of 1887. 

Narayan Ganesh Ohandavarkar, for the defendant, was not called on 


1887 
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OlVIL. 
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JUDGMENT. 

West, J. —Inthis case the plaintiff sued for damages for the wrongful 
removal of a tree. The Court of first instance rejected his claim, which 
was in itself of the nature of a small cause, but which the Subordinate 
Judge, though invested with the jurisdiction of a Judge of a Small Cause 
Court, tried according to the rules of the Code of Civil Procedure. An appeal 
was made to the District Court, which reversed the Subordinate Judge’s 
decree and awarded the sum claimed. Rs. 5, with costs. 

To the objection now raised, that no appeal lay to the District Court, 
it is answered that as the Subordinate Judge did not use the procedure of 
Act XI of 1865 in trying the case, he must be held to have tried it under his 
orlinary jurisdiction. Hence it is urged it was not a case to which s. 21 of 
the Act or indeed any section of it applied, and, therefore, under s. 540 of 
the Code of Civil Procedure, the appeal was properly admitted. But though 
s, 28 of Act XIV of 1869 does not, when jurisdiction is given under it, 
necessarily divide the Court into two separate Courts, it still creates an 
additional and distinct jurisdiction. (Under the recent Act IX of 1887, 
8. 33, the Court is to be regarded as two Courts in such cases,1 The 
[489] Small Cause Court jurisdiction is in its nature exclusive. This 
appears from s. 2 of Act XI of 1865, from s 6 of the same Act, which 
enumerates the suits cognizable by a Small Cause Court, and from s. 12, 
wnich says no suit of these kinds shall be tried hv any other Court where 
a Small Cause Court exists. When s. 21 says that “ in suits tried under 
this Act, all decisions and orders shall be final,” it means suits tried under 
this Act according to the jurisdiction created by ss 2 and 6. A suit taken 
cognizance of under these sections does not cease to he a suit tried under 
the Act, because of some divergence from its summary procedure. A 
surplusage of form and elaborateness does not change the character of the 
decision for the puroose of its finality. 

. ^’’'9 filed in a Oiurt having a double jurisdiction. Bub the 

jurisdiction under which cognizmee could be taken of the claim was one 
and one only, nob a double oran alternative j'iri,jdiction Having the 
Small Cause Court jurisdiotioo the Subirlinate Tud^e must have dealt 



(1) 10 B. 370. 


(2) 9 B. 174. 
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with this case under that jurisdiction, even if he was not quite alive to it 
at the time— Dr. Groenvelt v. Dr. Burwell (1). We must ascribe his acts 
to an actual existing authority under which they would have validity 
rather than to one under which they would be void. A similar principle 
applies to the District Court, and if we could find that there was authority 
in that Court to receive an appeal in this case, a mere error in the subsidi¬ 
ary proceedings would not cancel that jurisdiction. But the suit having 
really been a small cause, no appeal lay ; there was an absolute want of 
jurisdiction in the District Court, and the Act VII of 1887, on s. 11 of 
which Mr. Shamrav relied, not havicg come into operation when the appeal 
was tried, we must reverse the decree of the District Court, and restore 
that of the Court of first instance. 

The parties severally are to bear their own costs here and in the 
District Court. 


Decree reversed. 


12 B. 490. 

[490] APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Birdwood. 


NaGAR ValAB NarSI (Original Plaintiff), Appellant v. The ^ 
Municipality of Dhandhuka (Original Defendant). Respondent.^ 

[5th October, 1887.] 

Bombay District Uunicipal Act (VI of IQIZ), s. n-Street—AutJuyrxty of the Uunic^ 
palxty under s. 33—G’tuiJ Court's interference loith the dtscrclion gtven to publio 

bodies. 

The word “ street” ins. 17 of the Bombay District Municipal Act (VI of 
1873) means and includes not merely the surface of the ground, but so much 
above and below it as is requisite or appropriate for the preservation of the 
street for the usual and intended purposes. 

The plaintifl proposed to make a balcony projecting over a public road. The 
Municipality objected to the work, as an encroeohment on a public street. He. 
therefore, sued the Municipality to establish his rjght to build the ptopo.«d 
balcony. 

Held that, so far as the column of space standing over the street was vested 
in the Municipality, the plaiDtifl had no right to occupy it with a balcony, which 
by intercepting light and air would greatly impair the use of the area as a street. 

Section 33 of the Bombay District Municipal Act (VI of 1873) gives thoMuni- 
cioality a discretion to issue such orders as it thinks proper with reference to a 
oroposed building- Civil Courts cannot interfere with that discretion, unless It 
Is exercised in a capricious, wanton, and oppressive manner. 

The plaintifl was the owner of two houses on each side of the passage of a 
Uhidhi, or ogea square, containing three or four other bouses. He proposed to 
connect the two houses by building a storey across the passage at such a height 
as not to interfere with the passage of those who were entitled to go to and fro. 
He applied to the local Municipality for permission to build in the manner he 
proposed. The Municipality forbade the work, on the ground that it was likely 
to interfere with the accees of light and air to the neighbouring houses. 

The plaintifl thereupon sued the Municipality to establish his tight to build 
the proposed structure. It was conteuded for the plaintiff obat the Municipality 
ought not to have relused permission in the interests of the neighbouriDg house¬ 
holders, who were able to protect their own rights io case of injury. 


• Secood Appeal No. 615 of 1885. 
(1) 1 Ld. Raym. 454. 
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Beld that the suit would oot lie. es the order of the Mooicipality refusing 
permission was not an unreasonable one under the ciroumstanoes of the case. 

Beld, further, that the authority of the Municipality was nob in any way affect¬ 
ed by the ciroumstance tbat the proposed erection might be an encroachment on 

private eights subjecting the plaintiff to an action by the pereone injured. 

Q7 B R.. 14 B. 180 (187); 21 B. 187 (191); 22 B 742 (744); 25 M. Il8 (1331; 
2 Bom.L.R. 572 (578); 3 Bom.L.R. 842(844); 13 P.R. 1909 = 31 P.L.R. 1909.] 


[491] Second appeal from the decisioa of A. Shewan, Assistant 
Judge of Ahmedabad, in appeal No. 159 of 1883. 

The plaintiff sued to establish his right to build a certain superstruc¬ 
ture on open ground lying between two houses belonging to him and facing 
each other, and also to make a banging balcony, with a weather-frame 
over it, adjoining the two houses and the proposed new structure. 

The plaintiff’s premises were situated in khidki, or open square, 
formed by a number of houses, two of which belonged to the plaintiff and 
the others to the defendants Nos. 2—5. The houses were in two rows, 
facing each other on opposite sides of the square. The only entrance was 
by a door on the side of the khidki which faces the street. On the 
two sides of the entrance stood the two bouses belonging to the plaintiff 
opposite each other, and separated by the central passage of the khidki. 
He proposed (1) to connect these two houses by building an upper storey 
across the passage at such a height as oot to ioterfero with the passage 
of those who were entitled to go to and fro ; and (2) to make a balcony 
overhanging the street outside. 

The plaintiff applied to the Municipality of Dhandbuka for permis¬ 
sion to build in the manner he proposed. Toe Municipality refused permis¬ 
sion, on the ground that the proposed structure above the passage was 
likely to interfere with access of light and air to the neighbouring bouses, 
and that the balcony would be an encroachment on a public street. 

The plaintiff thereupon filed the present suit against the Muni¬ 
cipality. 

The plaintiff alleged tbat the Municipality were wrong in refusing 
to grant the permission he had applied fur; that it was oot necessary for 
the Municipality to consider the interests of third parties, who ought to 
have been left co protect tbeir own rights in case of injury ; and tbat the 
bouses in the khidki bad been formerly divided between the members of a 
family, and that by the deed of partition a right was reserved to build on 
the ground in question. 

The defendant No. 1, the Municipality, pleaded tbat the place 
where the plaintiff wanted to build had always beon open grouad ; 
[492] that the objection to granting permission was that the plaintiff’s 
proposed building would obstruct the access of light and air to the 
neighbours : and tbat the matter was one in the discretion of the Munici¬ 
pality. 

Defendants Nos. 2—5, who were subsequently added as parties, 
contended that they were joint owners of the khidki with the plaintiff, 
and bad a right of way over the open ground between the two houses 
belonging to the plaintiff ; that the plaintiff bad no right to build on the 
open ground ; and that the proposed building would interfere with their 
enjoyment of light and air. 

The Subordinate Judge found that the supply of light and air to 
the houses of defendants Nos. 2—5 was likely to be diminished if the 
plaintiff were allowed to build the proposed structure, and that the 
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Municipality had used its discretion wisely in refusing permission. The 
plaintiff’s suit was, therefore, dismissed. 

This decision was confirmed, on appeal, by the Kssistanfc Judge. His 
reasons were stated as follows :— 

I hold that s. 33 of the Municipal Act (Bombay) VI of 1873 gives 
the Municipality power to deal with a question like the present. The 
terms of that section are quite general. Any one beginning to erect a 
building, or alter externally, or add to an existing building, any lohere, 
must give the Municipality notice, and the Municipality mav thereon 
issue or let s of apnroval or otherwise. And if they are not to be applied 
to when the building is, as in the present casa, actually on the public 
street, it is diificult to imagine a case in which they require to be con¬ 
sulted. Besides, if the case was beyond the Municipality’s jurisdiction, 
why did plaintiff apply to them at all? 

“ Next, as to their reasons fur refusing permission. They said as 
regards the structure above the passage, that it would lessen the supply 
of air and light to the other dwellers in the khidki, and it has always besn 
sai l, in the course of the case, chat, if fire broke out inside the khidki, 
assistance could be rendered less easily than now. And there is no doubt, 
that, as regards air and light the objection of the Municipality is a good 
one. The main [493] supply of air to the people inside the khidki and a 
good deal of the light must come at present through the opening betw-'en 
hid bouses, which plaintiff proposes to block up; and as regards fire, 
the proposed addition certainly would not improve matters. But, at any 
rate, I hold that on the score of obstruction of light and air the Munici¬ 
pality were quite justified in acting as they did. They are trustees of the 
public, and responsible for preventing anything which would affect the 
sauitary coridition of the town. It is impossible in this case to say they 
acted uuwisely in forbidding a man to block up the passage between two 
houses which bad from time immemorial conveyed air and light to 
persons dwelling behind him. There are only three or four houses 
behind, it is true, anl it is also the case that the owner.s would 
have their remedy. But, however few, they are members of the 
public, and entitled to consideration by the Municipality. I see no 
reason to interfere with this exercise of discretion on the part of the 
latter. 

” So as the proposed balcony, two and a half feet broad, overhanging 
a roadway of eighteen feet. Tne road cannot ha called abroad one. Any 
diminution of the space between the bouses on either side is to be 
deprecated. PUintiff has no otli on, or any right to. the ground below. 

I cannot say that the refusal bo allow balconies on houses io a road only 
eighteen feet in breadth is so plainly unreasonable that I should interfere 

with it.” . 

Against this decision the plaintiff appealed to the High Court. 

Rav Sahab Vasudev Jafiannatk Kirtikar, for the appellant.—The 
Municipality had no right to forbid the proposed structure. Tney 
cannot interfere with private rights. The authority given to the Munici¬ 
pality under s. 33 of Bombay Act VI of 1873 is to be exercised onlv for 
sanitation. The khidki \n question is not public ground; it is private 
properfy. The Municipality ha 1 no right t) interfere on behalf of three or 
four families who reside in the neighbourhoof. RJers to Empress v. 
Sadanand Shrikrishnaji (1); Kalidas v. The Municipality of Dhandhuka(2); 


(1) 8 B. 151. 6 B. 6S6. 
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[4943 Chairman 0 / the Naihati Municipality v. Kishori Lai Goswami (1) ; 
Wandsworth Board of Works v. United Telephone Company (2). 

Rav Saheb Visavanath Narayan Mandlik, for the respondent, was nob 
called on. 

JUDGMENT. 

West, J. —The defendants other than the Municipality of Dban* 
dhuka were improperly admitted as parties to set up a case against the 
plaintiff which bad no natural connexion with the suit as against the 
Municipality. Whether the added defendants had a right to an injunction 
or other relief against the plaintiff, on the ground of his proposed erection 
interfering with the access of light and air to their premises, was a ques¬ 
tion entirely different from that of whether the plaintiff had a good ground 
for relief against the Municipality, which had forbidden him, under s. 33 
of Bombay Act VI of 1873, to go on with his proposed building. The 
case has been disposed of entirely by reference to the authority asserted 
by the Municipality and denied by the plaintiff, and we propose bo limit 
ourselves bo the contention on that point without pronouncing on the uri- 
vate rights and obligations subsisting or nob subsisting between the 
plaintiff and the defendants Nos. 2—5. 

The plaintiff being owner of the houses on each side of the passage 
of a khidki containing three or four other houses, proposed to build across 
the passage at such a height as nob bo interfere with the passage of those 
entitled bo go to and fro. The municipal commissioners forbade the work, 
as calculated to interfere with the access of light and air to the houses 
inside the khidki. It is now contended that the commissioners bad no 
right to interfere or to refuse permission to build on such a ground as this. 
The protection of the rights of the neighbouring householders ought, it is 
urged, to have been left bo the householders themselves. The section, how¬ 
ever, (s. 33 of Bombay Act VI of 1873) under which the permissioo of 
the commissioners was sought and refused, is, as the Assistant Judge 
has pointed out. perfectly general in its terms. It does nob follow 
that the commissioners could, therefore, exercise the authority thus 
given to them in a capricious, wanton, and oppressive manner. [495] 
Public authorities even acting within the debned limits of their 
powers must not conduct themselves arbitrarily or tyrannically (see 
Leader v. Maxon (3) approved by Gibbs, C. J., in Sutton v. Clark (4)). 
But the case last cited shows that public functionaries, acting within the 
limits prescribed by the statute which gives them authority, are nob sub¬ 
ject to a suit for thus discharging their duties according bo bbeir judgment. 
A public body must keep within its powers, and must use them consi¬ 
derately (see per Lord Blackburn in Geddis v. Proprietors of Bann 
Reservoir (5J,but so acting it is safe— Dixon v. The Metropolitan Board of 
Works (6)). There is a further principle of great importance laid down by 
Lord Selborne, L C., in Clark v. School Board for London (7). His 
Lordship says : “It seems to me that the Legislature, in authorizing the 
School Board, for important public purposes, to exercise these large 

powers.meant to give them a discretion suitable bo the nature and 

importance of the duties to bo discharged by them.” The late Sir 
G. Jessel, M. R., citing this dictum in Duke of Bedford v. Dawson (8) adds 
that “ the public body.are to be the judges, subject to this, that if they 
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(1)130.171. (2) L.R. 13 Q.B.D. 904. (3) 2 W. Bl. 9-24. 

(4) 6 Taunt 43. (5) L-R. 3 App. Gas. 455. (6) L.R. 7 Q.B. Div. 413. 

(7) L.B. 9 Cb, App. Cas. 1-22. (8) L.R. 20 Eq. Ca. 358. 
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are manifestly abusing their powers.the Court will say it is not a fair and 

honest judgment, and will not allow it.” These cases define with clearness 
what discretion a public body may use and at what point the interference 
of the Courts is justifiable. In the present case, the Courts below have found 
that the order of the commissioners was not an unreasonable one. That 
is a question of fact rather than of law ; but we concur in the view taken 
by the Courts below, and we do not think that the authority of the com¬ 
missioners was in any way affected by the circumstance that the proposed 
erection might be an encroachment on private rights subjecting the 
plaintiff to an action by the persons injured. 

As to the balcony proposed to be thrown out over the street, the 
section (17) of the Act which vests “ streets ” in the Municipality, though 
it gives perhaps only a limited estate, yet gives not merely the bare 
surface of the ground, but so much above [496] and below it as is 
requisite or appropriate for the preservation of the street for the usual and 
intended purposes (see Ooverdale v. Charlton (1) and Lord Bramwell 
cited by Brett, M.R., in Wandsworth Board ofworhs v. United Telephone 
Company (2). It is obvious that if the column of space standing over a 
street were occupied by projections, the interception of air and light 
would greatly impair the use of the area as street. So far, therefore, the 
column of space is vested as nart of its property in the Municipality, and 
the commissioners were justified in forbidding the plaintiff to occupy it 
with bis balcony, and thus begin a series of encroachments which might 

cause serious mischief. . . ~ 

For these reasons we confirm the decree of the District Court, with 

costs of the Municipality as against the plaintiff. 

Decree confirmed. 


12 B. 496. 

APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine, 

ZIAULNISA Begam AND ANOTHER [Original Defendants), Appellants 
V. MotiRAM and another [Original Plaintids), Respondents. 

[l2th Janu.-vry, 1888.] 

TJie Nawab of Surat Act XVIIl of 1848, s. 1—" Sue forth." meaning of-Construction— 
ScLiiciion obiawed after $uil filed* 

Tlie expresBioD “sue forth » ia s. 1 of Act XVIII of 1848 doe3 not mean to aue 
for and to obtain ao as to make the consent of the Govetnot a condition precedent 

to the institution of a suit. 

Accordingly where the granddaughter of the Nawab of Surat was sued along 
with her husband without previously obtaining the reauired consent, and it was 
contended that the suit was irregularly instituted, and the proceedings thereunder 

that the suit was rightly instituted, such a consent not being a condition 
precedent to the filing of the suit. 

[R., 21 B. 351 (364).] 

These were second appeals from the decision of E. M. H. Fulton, 

Acting District Judge of Surat. _____ 

• Second Appeals Nos. 395 and 664 of 1684. 

(1) L. R. 4 Q. B. Div. 104. (2) L. R. 13 Q. B. Div. 913. 
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[4973 The plaintiffs sued to recover the sum of Es. 755*7 from the 
first and second defendants, or, in the alternative, from the third defendant. 
The first defendant was the granddaughter of the Nawab of Surat, and 
the second defendant her husband. The third defendant was the agent 
of the first and second defendants alleged bo have been authorized by them 
to carry on pecuniary dealings on their behalf. 

The plaintiffs presented their plaint on the 23rd September, 1882, 
without previously obtaining the consent of Government. On the 30bh 
November following they filed the consent embodied in Government 
Besolution No. 5593 of 21st November 1882, and a summons was subse¬ 
quently issued to the first defendant. Some doubt having been entertained 
as to the suGBoiency of the consent so filed, another one was obtained and 
filed on the 19th January, 1883. 

The suit was then proceeded with. 

At the outset it was conteuded (inter alia) for the first defendant that 
the Court had no jurisdiction bo receive the plaint on the day it was filed, 
as the institution of the suit without the previous consent of Government 
was tantamount to ** suing forth a writ or process ” within the contem¬ 
plation of the provisions of s. 1 of Act XVIIt of 1848 (1), and that 
the subsequent sanction had no retrospective effect. 

Both the lower Courts disallowed the contention, and awarded the 
plaintiffs’claim as against the first an! second defendants. 

The defendants preferred a second appeal to the High Court, 
Shanlaram Narayan, for the aopellants. —The institution of the 
suit was bad for want of consent of Govaromeot. On the day on which 
it was filed the suit had long been barred. The Subordinate Judge let 
it remain pending till the consent was filed and did not proceed with 
it, and so the plaint remained [498] pending before a Court which had 
no jurisdiction, and it was barred when the consent was filed. The 
expression "sue forth” in s. 1 of Act XVIII ot 1848 means to sue 
for and obtain, and, therefore, before the plaintiffs could legally sue 
the defendants they were bound to obtain the consent. The subsequent 
consent had no retrospective effect, and the whole procedure is ah initio 
void. 
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Gokuldas Kahandas, for the respondents.—It has been held by the 
Division Bench of this Court in appeal No. 68 of 1884, decided on the 
4th May, 1887, that no previous consent is necessary under the 
provisions of s. 1 of Act XVIII of 1348. The expression "sue forth” 
does not mean to sue for and obtain, as contended for the aopellants, but 
bars the issue of any process or writ without such consent. The summons 
in this case was issued subseauently to the filing of the consent. The 
proceedings in the suit are good. 


JUDGMENT. 

Per Curiam.—T he contention raised in the present case is as to the 
meaning of the expression ” sued forth ” in s. 1 of Act XVIII of 1848. 


(1) Section 1,— No writ or process shall be sued forth or prosecuted agaiust the 
person, goods or property of the several persons * ^ * uoiesa with the 

oonaent of tho Governor of Bombaj in Council first obtained * * * and any 
writ or process sued forth or prosecuted against the person, goods, or property of the 
said several persons or any of them without such consent as aforesaid, shall be utterly 
null and void. 
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That section provides that no “ writ or process shall be sued forth or 
prosecuted * unless with the consent of the Governor of Bombay 

in Council first obtained.” The expression “ sued forth.” it is contended, 
means to sue for and to obtain,” and that, therefore, the institution 
of the suit in its inception was void, and the consent subsequently 
-obtained did not cure the defect. The construction thus sought to be put 
upon the expression sued forth,” so as to make the consent a condition 
precedent to filing a suit, is, in our opinion, not correct. In similar 
enactments where such a condition is made precedent, tbe Legislature 
has clearly expressed their intention. Act XVII of 1873 (Nawab 
Nazim’s DebtsJ bars by s. 11 suits ” and “ process” against the person 
or property of person for whose beneht it has been made, unless with the 
consent of the Governor-General in Council. Similarly does Act XX of 
1873,8.2 (The Prince of Arcot's Act) (1). Had the intention of the 
Legislature been that such consent should be previous to filing a plaint 
under the Act, instead of the expression “ sued forth,” “ sued for ” [499] 
would have been used. The same interpretation on the section has been 
put by the Division Bench of this Court (2). In the present case the 
consent, though it was obtained subsequently to the dling of tbe plaint, 
did not, in our view of the sectioo, vitiate the proceedings. We must, 
therefore, confirm the decree with costs. 


12 B. 499. 

APPELLATE CIVIL. 

Before Mr. Justice Nanabhai Haridas and Mr. Justice Jardine. 


Vishnu Vishwanath {Plainti:^) Hur Patel and others 

Wejendants).* I9th Februaiy, 1888.] 

Civil Procedure. Code {Act XIV of 1882). s. 257 A—Decree—Havala or undertaking by 
a third party to pay decreed debt for the ju Ignent deb'or^Agreement incorporating 
the havala, in subilHution of thedicr^e, capable of execution at the date of the 
agrttmtn' —Sui^ on such agreement. 

Tbe plaiotifi obtaiaed a moDey de ree against tbe defendant Hur Patel, and 
in execution thereof attached bis propertv- Thereupon, at Hur Patel’e request, 
five persons gave a havala or oral undertaking to pay the amount of the decree, 
and tbe attaobmeni was removed. It appeared that some payment was made 
under the havala. Subsequeaily Hur Patel and the defendants Nos. 2 and 3 
executed a bond to tbe plainriS reciting tbe havala, tbe payment thereunder, and 
agreeing to pay the amount of tbe decree with interest. Neither tbe havala nor 
tbe bond was brought to the notice of tbe Court for sanction, and tbe decree, 
which was capable of execution, was bhen destroyed. The plaintiff now sued to 
recover the debt due under the bond. Tbs District Judge was of opinion that 
tbe part o> the bond which contained a promise to pay interest was void, but that 
in respect of tbe principal amount of tbe decree it was not void. On reference to 
tbe High Court, 

Held, that the whole bond was void. The havala was an agreement such as is 
contemplated in paragraph 1 of s. 267A of the Civil Procedure Code (Act XIV of 
1882). and was void for want of sanction of tbe Court under that section. Tbe 
bond, regarded as one in consideration of tbe havala or as an agreement for 
satisfaction of tbe decree, was also void under paragraph 2 of the same section for 
a similar reason. 

* Civil Reference No. 45 of 1887. 

(1) See Broughton’s Civil Procedure Code, p. 60 (ed. 1877). 

(2) Appeal No. 68 of 1884 decided on 4th May 1887. 
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808 (819); 88 P.R. 1904 ; D.. 25 B. 252 (262).] 

This was a reference by H. Batfcy, District Judge of Thana, under 
s. 617 of the Civil Procedure Code (Act XIV) of 1882. 

[SOO] The plaintiff obtained a money decree against the defendant 
Hur Patel, and, in execution thereof, attached his property. Thereupon, 
at Hur Patel’s request, five persons gave a havala or oral undertaking to 
pay the amount of the decree, and the attachment was removed. It 
appeared that some payment was made under the havala. Subsequently 
Hur Patel and the defendants Nos.2 and 3 executed a bond to the plaint¬ 
iff reciting the havala, and the payment thereunder, and agreeing to pay 
the amount of the decree with interest. Neither the havala nor the bond 
was brought to the notice of the Court for sanction, and the decree, which 
was capable of execution, was then destroyed. The plaintiff now sued to 
recover the debt due under the bond. The District Judge was of opinion 
that the part of the bond which contained a promise to pay interest 
was void, but that in respect of the principal amount of the decree it was 

not void. rr- • i-i 

The points submitted by the District Judge for the Hign Courts 
decision were:— 

1. Is an agreement void under s. 257A if entered into by a judgment- 
debtor and others with a decree-holder to pay the amount of an havala 
given in settlement of a decree with interest not awarded by the decree, if 
at the time of such agreement in substitution of the havala the decree 
was still enforceable and was not certified as satisfied ? 

2, If the agreement to pay interest in excess of the decree be void, is 
the agreement valid and enforceable as far as regards the amount due 
under the decree ? 

On the first point the District Judge was of opinion that the agree¬ 
ment was void under s. 257A so far as regards the interest not due under 
the decree ; on the second, that the agreement is not void in respect of the 
principal due under the decree. 

Vasudev Gopal Bhandarkar, for the plaintiff.—The first defendant 
was not a party to the havala, though it was given at bis request by 
others. The defendant was a party to the bond, and if the bond is void as 
against him it is not so as against the other defendants. The bond is not 
entirely void. The agreement for payment of interest can be separated from 
the other part, and [301] the other defendants are liable to pay the 
principal amount of the decree : see Davlatsing v. Pandu (1). The pro¬ 
visions of S.257A (Act XIV of 1882) applying only to parties to the decree, 
and here the other defendants not being parties are liable to pay : see Yella 
Chetti V. Munisami (2). 

Shivram Vithal Bhandarkar, for the defendants.—The whole bond 
is void, as the two parts cannot be separated. Davlatsing v. Pandu (l) 
is on all fours with the nresent case. If the havala is void, for want of 
Court’s sanction under s. 257A of the Civil Procedure Code, the bond, 
which was based on it, is also void. 

JUDGMENT. 

Nanabhai Haridas, J. —The havala mentioned by the District 
Judge was an agreement such as is contemplated in para. 1, s. 257A, 


(1) 9 B. 176. 


(2) 6 M. 101. 
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Civil Procedure Code, and, as such, void on account of want of sanction by 
the Court which had passed the decree. 

If the bond sued upon be regarded as one in consideration of the havala, 
there was no consideration for it; the havala itself was void for the reason 
above mentioned. 

If it be regarded as an agreement for the satisfaction of the decree, it 
comes under para. 2, s. 257A of the Code, and is void for want of the 
Court’s sanction. 

For these reasons, we -consider the whole bond to be void. 


12 B. 501. 


APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 
Mr. Justice Nanabhai Haridas. 


Jugaldas {Original Defendant), Appellant v. Ambashankar 
AND ANOTHER (Original Plaintiffs), Respondents.* 

[Ist March, 1888.] 

Landlord anitenanl—Sale by landlord of land hili by tenant—Fraud in such sale-- 
Suit by purchaser against tenant—Plea by tenant impeaching sale by his lanalord 

— Limitation. 

The defendant w« tenant of the lands in dispute under a lease dated 22nd 
June. 1875. In 1878 hie landlord sold the lands to the plaintiffs by registered 
deed, but in 1879 complained to tbe Mimlabdat that ha had been cheated by the 
plaintiffs, who. he alleged, had not paid tbe purchase-money. This allegation 

the pla.iotifi') deaied« 

15021 In September, 1881, the defendant brought a suit against the plamtiffs, 
in Uioh he prayed for a declaration that the sale of the l^d to the plamtiffs was 
fraudulent, and that no consideration had been paid. This suit, however, was 
withdrawn by the defendant on the 15tb November, 1881. with leave to bring a 
fresh suit but no fresh suit was brought by him within three years from Novem¬ 
ber. 1881,’ not was any suit brought by the plaintiffs’ vendors to sec asms their 

sale to tbe plaiatiffSe 

In 1888 the plaintiffs brought this suit against the defendant, to recover 
Rs 960 as’atreats of rent foe four years for the lands described in their plaint. 
They alleesd that the lands in question had been sold to them on the 12bh 
Seotember 1878, and that tbe lands mentioned in their plaint had been leased on 
the 2-^ad June, 1875, to the defendant by their (the plaintiffs’) vendors, and that 
in that lease the defendant had contracted to pay Rs. 2i0 annually. The defend¬ 
ant in his defence again raised the question whether tbe sale to the plaintiffs 
was not fraudulent and without consideration. 

Held that the right of the defendant to plead as a defence to this suit, that tbe 
olaintiffs’ purchase of tbe 12th September was fraudulent and void, was batted. 

As a tenant he had no independent tight to impeach the sale by his own land¬ 
lords He could only do so with their consent, assuming it to be still open to them 
to impeach it. But their complaint to the Mamlatdar in 1879 showed that they 
were then acquainted with the facts which entitled them to set aside the sale, 
and by tbe end of 1882, at the latest, their right to file a suit for that purpose 
was therefore, barred. Their tight to impeach the sale by suit being thus barred 
their tenant (the defendant) could not be allowed to impeach it as a defence to 
an action by tbe plaintiffs. 

TR Ifi B 1 fS) • 17 M. 255 (256) ; 29 M. 1 112) ; 30 M. 169 (V78) = 2 M.L.T. 4 = 17 M. 
^ ’ L J. 19 • 7 Bom. L.R. 772;; 4 C.L.J. 334 (337); D.. 14'B. 222 (225) ; 28 B. 639 

(642).] 


Second Appeal No. 748 of 1885. 
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This was a second appeal from a decision of W. H. Horsley, Acting 
Assistant Judge of Broach. 

The defendant was tenant of the lands in dispute under a lease dated 
22nd June, 1875. In 1878 his landlord sold the lands to the plaintiffs by 
registered deed, but in 1879 complained to the Mamlatdar that he had been 
eheated by the plaintiffs, who, he alleged, had not paid the purchase-money. 

This allegation the plaintiffs denied. 

In September. 1881, the defendant brought a suit against the plaint¬ 
iffs, in which he prayed for a declaration that the sale of the land to the 
plaintiffs was fraudulent, and that no consideration had been paid. 
This suit, however, was withdrawn by the defendant on the 15th 
November, 1881, with leave to bring a fresh suit, “but no fresh suit was 
brought by him within three years from November, 1881, nor was any 
suit brought by the plaintiffs’ vendors to set aside their sale to the 
plaintiffs. 

[503] In 1883 the plaintiffs brought this suit against the defendant 
to recover Rs. 960 as arrears of rent for four years for the lands described 
in the plaint, alleging that the said lands with other land had been sold 
to them on the 12ch September, 1878 ; that the lands mentioned in the 
plaint had been leased on the 22od June, 1875, to the defendant by their 
(the plaintiffs’) vendors, and in that lease the defendant had contracted 
to pay Rs. 240 annually. The defendant in bis defence again raised the 
question, whether the sale to the plaintiff was not fraudulent and without 
consideration. Some members of the family of the plaintiffs’ vendors 
applied to be made co-defendants. The Court of first instance, however, 
refected their application, and awarded the plaintiffs’ claim. 

The defendant appealed to the Assistant Judge, who varied the decree 
of the lower Court with the following remarks:— 

" * * * When the plaintiffs bring this suit for the rent in 1883, ' 
the defendant returns to his allegation that the sale-deed is fraudulent 
and withouc consideration, and certain members of the vendor’s family 
apply to be made defendants, in order that as defendants they may raise 
an issue which they could not raise as plaintiffs. It appears to me that 
they are estopped from so doing. They have by their omission to sue 
intentionally permitted the plaintiffs to believe their sale to be admittedly 
true, and to sue for rent thereon, and they cannot now be allowed to deny 
the truth of the sale-deed. The suit between them and the plaintiffs to 
set aside the deed of sale is barred by limitation * * * * They 

have allowed the period within which they could do so to go by. The 
defendant, as the tenant of the plaintiffs’ vendors, cannot deay their title, 
or that of the plaintiffs derived from them, and it is, therefore, unneces¬ 
sary to go into the second point j amend the decree of the 

Subordinate Judge and award the plaintiffs Rs. 720 as rent for three 
years * * 

From this decision the defendant preferred a second appeal to the 
High Court. 

Gokuldas Kahandas, for the defondant.—The right of the defendant 
to impeach the purchase of the plaintiff's as fraudulent is not barred. 
His possession was prior to plaintiffs' purchase and [SOi] not under a 
subsequent agreement. The withdrawal of the suit does not operate as 
an estoppel— Racjh.uhar Dayal v. Bhikya Lai (1). 
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(1) 12 C. 69. 
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Manekshah Jehangirshah, for the plaintiffs.—The defendant’s lessors- 
became aware of the fraud in 1879 when they complained to the Mamlat- 
dar, and at the latest they could sue to set aside their deed of sale in 
1882. Tbeir right to sue having lapsed, neither they nor the defendant, 
who is their tenant, can impeach the sale. Moreover, the defendant with¬ 
drew his former suit to have the sale declared fraudulent. He cannot 
now impeach the deed. 


JUDGMENT. 


Sargent, O.J.—We have already decided that no case of estoppel 
arises on the evidence against the defendant; but the important question 
still remains, whether th*e defendant was debarred by the Limitation Act 
from pleading that the plaintiffs’ purchase of 12th September, 1878, was 
null and void for want of consideration'and on the ground of fraud. As 
defendant was admittedly the tenant of the Eatansang Gokaji family, of 
whom the plaintiffs’ vendors were members, he had no independent right to. 
impeach the sale by his own landlords, and could only do so with their 
consent, assuming it to be still open to the latter to impeach it. It is not 
disputed that be has such consent; and the question, therefore, for consi¬ 
deration is. whether the plaintiffs’ vendors could now impeach their own 


It has been found by the Assistant Judge that as early as 1879 the 
vendors complained before the Mamlatdar that they had been cheated and 
had not received consideration, and it may, therefore, be assumed that 
they were then acquainted with all the facts entitling them to set aside 
the sale. Bv the end of 1882, at the latest, their ri^ght to file a suit for 
that purpose would, therefore, have been barred. .Jhe circumstance that 
they were in possession through their tenants could not affect the appli¬ 
cation of the Act. They .would be equa ly bound to take proceedings to 
set aside the sale-deed within the time limited by the Act. Their right 
to impeach the sale by suit was. therefore, barred, and under these 
circumstances we do not think their tenant can be allowed to plead the 
invalidity of the sale in defence to an action to recover possession from 


[505] We must, therefore, reverse the decree of the Court below, and 
send back the case for a decision on the merits, having regard to the issues 
in the Court below other than No. 1. Costs to abide the result. 

Decree reversed. 
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APPELLATE CIVIL. 

Before Sir Gha.rhi Sargmt, Kt.. Chief Justice, and Mr. Justice Nartabhai 

Haridas. 
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BAI Narmada {Original Plaintiff), Appellant v. Bhagwantrai 
AND OTHERS {Original Defendant$)y Bespondents. 

[6th March, 1888.3 


12 B. SOS a 

13 Ind. Jar. 

72. 


Bindu Law-Mayukha-Stridkan-Inheritance~Property given to “”1 

ge>^Devoluiinofsuchpropertu^DaughU^^ danghlers not entxiled to xt^Sens 

widow preferred a$ gotraja sapioda* 

By the lew of inheritance laid down in the Meyukba, a boose given to a mar¬ 
ried woman by a stranger to the family and her own eatoiogs 
death ae if she had been a mala. The daughter-in-law of the 
succeeds, therefore, in preference to the daughters of a deceased daughter. 

[R,, 25 A. 468 (474); 20 Ind. Gas. 557=9 N.L.R. 102 ; 5 M.L.T. 169 (175); 4 N.L.R. 
31 (35).] 

This waa a second appeal from a decision of W. H. 

Assistant Judge at Broach, confirming the decree of Rav Chandi^ 

lal M.. Subordinate Judge at the same place. Inl881 oneEajkore, the widow 
of oneKeshavram. died at Broach possessed of a bouse, which bad been 
given to her by a yajman, and of a sum of money deposited m the Savings 
Bank consisting of fees which had been paid to her by yajmans. Her son 
Dhaneshwar married the plaintiff Bai Narmada, and died two years after 
his marriage. Her daughter Rewa was married to the defendant 
Bhagwantrai. Rewa predeceased her mother Rajkore, who died, as above 
stated in 1881. On her death the defendant Bhagwantrai, [her son-in- 
law). took possession of the house, and withdrew the money from the 
Savings Bank, apparently on behalf of his minor daughters. 

In 1883 the plaintiff Bai Narmada, (the daughter-in-law of Rajkore), 
sued the defendant to recover possession of the bouse and the money. 


[506] The defendant contended (inicr a/ia) that the house and the 
money belonged to Rajkore as her sirid/iatt, and that his daughters were 

entitled to this property in right of their mother Rewa. who was 
Rajkore’s daughter; that be had expended money on the funeral expenses 
of Rajkore, and that at Rajkore’s request he had paid the debts of her son 
Dhaneshwar. 

Both the lower Courts held the property in dispute to bo the stridhan 
of Rajkore, and rejected the plaiotiff’s claim. 

The plaintiff preferred a second anpeal to the High Court. 

Gokuldas Kahandas. for the appellaot.—The property left by Eajkove 
was nob her stridhan proper, and did not devolve upon her daughters. The 
house was given to her by a stranger to the family. The law of Mayukha 
governs the case, as it is from (lujarat, and according to that law the 
property vests in the plaintiff as of Rajkore : see Vithaldas 

Manickdas v. Jeskubai (1). 

Nagindas Tulsidas, for the respondents.—The house here was a gift 
to Rajkore, and she took it absolutely as her stridhan. Her earnings 


• Second Appeal No. 747 of 1885. 
(1) 4 B. 219. 


821 



12 Bom. 507 


INDIAN DECISIONS, NEW SERIES 


CYtol'. 


1888 

IdABCH 6. 

Appel¬ 

late 

Civil. 

12 B. 505» 

13 Ind. Jur. 


invested in the bank were also her stridhan. The property left by Eajkore 
falls within one of the six classes of stridhan ; see Mayne’s Hindu Law, 
para. 288. This is her separate acquisition, and comes within the term 
any other acquisition ” under the Mayukba, pi. 2 and 3. The daughter’s 
daughters are. therefore, the persons to succeed to it. The defendant 
Bhagwantrai has paid Rajkore’s funeral expenses, and has also paid the 
debts of the plaintiff’s husband, and is entitled to be recouped if the 
plaintiff is held entitled to the house and the money. 



JUDGMENT. 


Sargent, C. J. —It has been found by the Assistant Judge that the 
house in question was given to Rajkore by a stranger to the family ; and 
that the moneys invested in the Government Savings’ Bank were earned 
by Rajkore herself. The law of inheritance as laid down in the Mayukha, 
(which would determine the course of inheritance in this case), prescribes 
that the devolution of such property should be as if Rajkore bad been a 
male; it would, therefore, vest in the plaintiff as the nearest gotraja 
sapinda—Vithaldas Manickdas v. Jeshubai (l). It is clear, however, and 
C507J indeed was not disputed, that it would be contrary to equity and 
good conscience to allow her to recover the property from defendant No. 1 
without permitting him to recoup himself out of it as to such moneys 
as he bad expended either on Rajkore’s funeral expenses or had paid at 
her desire to discharge the debts of her son Dhanesbwar. As the Assistant 
Judge has not recorded a finding on the fourth and fifth points raised by 
him, we must send down the case for a finding on the following issues :— 

1 . Did defendant No, 1 pay Rs. 269-6-6, or any and what sum for 
Rajkore’s funeral expenses ? 

2. Did defendant No. 1 pay sums amounting with interest to 
Rs. 1,054, or any and what sum, in satisfaction of Dbanesbwar’s creditors ? 

3. Was such last payment made at Rajkore’s desire ? 

Findings to be sent to this Court within two months of the date of 
this order. 


12 B. 307. 

ORIGINAL CIVIL. 
Before Mr. Justice Scott. 


Kessowji Damodar Jairam {Plaintiff) v. Khcmji 
Jaibam {Defendant).* [I6tb and 17th April, 1888.] 

Jurisdiction—Bigh Court of Bombay, jurisdiction oj—Letters Patent, 1865, cl. 12-— 
Persons not British subjects resi^nl outside the jurisdiction, but carrying on busi¬ 
ness by an agent within the jurisdiction-British subjects re^denl outside the juris¬ 
diction. but carrying on business by an agent within the jurisdiction Cause of action 
arising wholly outside the jurisdiction. 

In cl. 12 of the Letters Patent, 1865, of the Bombay High Court, the words 
'• if the defendant, .shall...carry on business ” must be iDterpreted to mean i£ 
the defendant being a British suftjecf...shall...carry on business, and where the 
liability of a foreigner is in question, the “ carrying on business ” must include 
actual residence. 

• Suit No. 239 of 1886,9 
(1)4 B. 219. 
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The scope and object of ol. 12 of the Letters Patent was to 
tion of the Mooicipal Courts of India. It must, therefore. ® APBIL 17. 

of the general principles of municipal jurisdiction, save so - 

derogates from those general principles. All legislation is ORIGINAL 

It binds all subjects of the Crown, but only such subjects of other countries as 
have brought themselves within the allegiance of the Sovereign. 

1508] Every statute is to be interpretel and applied, so lat as its 
admits, so as not to be inconsistent with the comity of nations or with the estab¬ 
lished rules of international law. 

A nerson not a British subject resident out of the jurisdiction, but carrying on 
a braocrbusinessl^ Bombay through an agent, is not liable « ^d m he 
High Court of Bombay where the cause of action has arisen wholly outside the 

jurisdiction. . - a . j i • 

Semble—The High Court has jurisdiction in such oases where the defendant is 

a British snbject: see Chinnammal v. TululiOtmammal (1). 
tR., 20 B. 133 (143) ; 25 B. 52S (531) ; 11 M.L.J. 91 (105) ] 

The plaintiff in this suit wasa resident in Bombay. The defendant, who 
was the plaintiff’s oaternal uncle, resided at Cutch, but carried on business 
in Bombay, under the name of Jairam Sewji. by means of his munim. 

Both parties were subjects of the Rao of Cutch. 

The plaintiff stated that Jairam Sewji, his grandfather, (the father of 
the defendant), had established and carried on an extensive busmess at 
Bombay, Cutch, and Zanzibar, under the name of Jairam Sewji. 
in 1866, leaving two sons, viz., Damodar Jairam, (father of the Dlamtill). 
and the defendant Kbimji Jairam, who was then only ten years old : and 
after his death the business was carried on by his eldest son Damodar. In 
the year 1871 Damodar died, leaving the plaintiff, bison y son, who was 
then three years old. From that time until the year 1876 the business 
was carried on by munims ; but in 1876 the defendant Khimji Jairam. who 
had some time previously attained bis majority, took charge of the business 
at Zanzibar, and at the same time negotiations were begun with a view to 
winding up the business at Bombay and Cutch. In the negotiations, 

Ladkavahu, the mother of the plaintiff, acted for him, he being then a 
minor. An arrangement was ultimately made between the parties, and 
the assets of the firm at Bombay and Cutch were duly divided in 

1878. 

It was intended and desired by the defendant and Ladkavahu, on 
the plaintiff’s behalf, to wind up and divide between the plaintiff and the 
defendant the assets of the business at Zanzibar also, and on the 19bh May. 

1881 terms of arrangement were agreed on by the defendant and Ladkavahu, 
the material part of which [509] was that a lump sum of 2.25.000 
dollars was to be paid to the plaintiff as his share, and that in oonsidera- 
tioa thereof he should release all the claims to the said Zaozibar business 
and the assets thereof, and give over the same to the defendant absolutely. 

This money was duly paid to Ladkavahu, and tho release was executed. 

On the 3rd September. 1385, the plaintiff attained majority, and 
after making enquiries satisfied himself that the arrangement made by 
his mother on his behalf was disadvantageous to him, and that a very 
much larger sum ought to have been paid to him as bis share in the 
Zanzibar business. He, therefore, filed this suit, praying that the above 
arrangement and release should be set aside; that the accounts should be 
taken, &c. 


(1) 3 M.H.O.R. 146. 
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1888 The defendant 61ed a written statement, of which the only portion 

AP RIL 17. material to this report is the following :—“ The defendant says that the 
pronerty, the aubiect-matter of this suit, is situate in the foreign territory 
RIGINA Qf Zanzibar; that the defendant and the plaintiff are subjects of His 
Civil. Highness the Rao of Cutch : and that the release, which the plaintiff seeks 
to set aside, was executed at Wadhwan, in accordance wich an award 
made in Outeh, and the defendant does not reside in Bombay, nor is his 
principal place of business there. He submits that under these circum¬ 
stances leave to file this suit under cl. 12 of the Letters Patent of this 
Honourable Court was improperly granted to the plaintiff, and that this 
Honourable Court has no jurisdiction to hear and determine this suit.” 

The suit now came on for the determination of the preliminary issue 
raised upon the above clause of the written statement, viz., whether this 
Court bad jurisdiction to try the suit. 

It was admitted by the plaintiff, that the defendant was a subject 
of the Rao of Cutch. and that no part of the cause of action arose in 
Bombay. 

It was admitted by the defendant that he carried on business in 
Bombay through agents, be himself being a resident at Cutch. The 
defendant also admitted that he possessed some landed property within 
the jurisdiction of the Court. 

[510] Lang and Jardina, appeared for the plaintiff. 


Latham (Advocate-General), Farran and /nyemniy, appeared for the 
defendant. 

Latham .—The question is, whether this Court has jurisdiction over 
foreigners residing abroad, but carrying on business in Bombay, when no 
part of the cause of action has arisen in Bombay. Tbe defendant is not a 
British subject, but a subject of tbe Rao of Cutch. He does not reside 
within the jurisdiction, although be has property within its limits ; but he 
carries on business in Bombay by his ageuts. He does not personally 
carry on this business. In this case, moreover, the cause of action is not 
in any way connected with this business, and no part of it has arisen in 
Bombay. We submit that under these circumstances this Court has no 

jurisdiction. ,, 

We contend that the expression carry on business ” in cl. 12 of the 
Letters Patent implies a personal attendance to the business carried on. 
That was tbe carrying on of business which was to be sufficient under the 
Letters Patent lo give jurisdiction. We admit tbat this point seems to 
have been decided adversely to us by Sirgent, J., in Harivallabhdas 
Kalliandas v. Utamchand Manikchand (1) ; see also Muthat/a Chetti v. 
Allan (2), but the question does not seem to have been discussed. How¬ 
ever, these decisions are against us with reference to the meaning of tbat 
expression, and we are bound by them, unless reversed by the Court of 
Appeal. 

Bub we contend that the carrying on of business, which is to give 
jurisdiction, must be by a defendant who is a British subject or a foreign¬ 
er resident within British dominions. 'T'he words “ being a subject or 
a foreign resident ” must be read into cl. 12 after the word defendant. 
This must be the intention of the clause ; except by express words, no 
Court could be held to have jurisdiction over foreigners resident abroad. 
Such a jurisdiction cannot be implied. This Court has no such personal 


(1)8 B.H.C.R, O.O.J. 236. 
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iurisdiction. Of oourse. if by express word such a jurisdicfeion was given 

the Court would be bound to exercise it. but that would be a breach [31I J APwn 17. 

of internabionallaw. and a iudgment in exercise of Jed^ ORIGINAL 

be a nullity outside British India : see Maxwell on Statutes. I2ndedj, 

t 0 

^ ' in construing statutes there is always a presumption that they do 
not extend the jurisdiction beyond the dominion. There are. 
exLptions. but they apply only to British subjects-Maxwell. (2nd ed^), 
ft • s 1 o. 168. Again, there is always a presumption against any 

violation of international law being intended—Maxwell. 

Nibojjetv. Nihoyel (1), James. L, J., says: Of course it is always to 
be understood and imolied that the legislature of a country is nob intending 
L deal persons or matters over which, according to the comity of 
nations, the iurisdiotion properly belongs to some other 
The decision there was that the English Divorce Court had 
over a foreigner resident, though not domiciled. We do not deny that if 
the defendant in this case resided in Bombay, this Court would ^«;Ve Jur - 
diction ; see alsojPirebracev. Firebrace (2): see Maxwell on Statutes, ch. VI, 

Q n 181 (2nded.), as to the construction of statutes conferring rights 

which affect foreigners. Jcfferys v. Boossey (3) decides that a statute 
cannot confer any right or privilege on a foreigner resident abroad 
wXut express words. d /orimn it would seam ^^at a burden or 
liabilicv cannot be imposed out express words. Lord Cranwoith 
(p 954^ was of opinion that tba word “ author " m an English statute 
must be held to refer only to British authors : see also Lord St._ Leopjd^ 
opiaioD (p. 980). So we contend that the word defendant m cl. 1^ 
me&ns British defendant. A foreigner, no doubt, may sue m our Courtis 
but in doing so he submits to the lex fort and must conform to the 
procedure— Lopez v. Biirslem (4) ; Cope v. Doherty (5). 

A strict construction is applied to acts creating or delegating 

jurisdiction—Maxwell on Statutes, l2Dd ed.). p. 357. The 
come within that class; see Cookney v. Anderson (6) ; see 1512J also 
Foote's Private International .Jurisprudence, p. 250e^sef7• . There must 
be a cause of action arising within the jurisdiction; otherwise a pl^ntitf 
must go to the Court of the defendant— Matthai v. GalUzin (7): Davis 

^TheEnolish Judicature Acts do not give the English Courts the wide 
iurisdiotion which is claimed for this Court in the present case. A suit 
such as this could not be tried in the English Courts : see Supreme 
Court Rules, Order XI. That order is exhaustive, and all cas^ must fall 
within some class mentioned there—Eaiyer v. Johnstone (9J. The Courts 
at home have a discretion- Societc Gencrale de Paris v. Dreyfns (10); 
but there is no discretion given to the Courts in India , thoiefore the 
clause must be construed strictly as to foreigners and the power of 
summoning them. In Whaley v. Busfield (11) the power to serve a 
summons was held not to extend to an originating summons : see also 
In re Anqlo-African Steavi Ship Company (12), and in commerical matters 
The Queen v. Eeyn (13). 


(1) L. R. 4 Pcob. Div. 1 (7). 

(3) 4 H.L.C. 815, (895). 

15)4K.&J. 369 = 2 De.G.&J.GH. 
le,) 1 De. G. J. & S. 365. (7) L-B- 13 Eq. 340. 

(9) 22 Ch. Div. 86. (10) 29 Cb. Div. 239. 

(12) 32 Ch. Div. 343. (13) 2 Ex. Div. 63. 


(2) L.R. 4 Prob. Div. 63. 
(4) 4 Moore’s P.C. 300 (305). 

(6) L.R. 8 Oh. 862 (notel. 
(11) 32 Ch. Div. 123. 
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If this Court has a personal jurisdicbion over non-resident foreigners 
by reason merely of their carrying on a business here through agents, it is 
bound to exercise it so that a suit may be brought here against any such 
person, although he may reside in New York or Paris and although the 
whole cause of action has arisen there. This would be a most abnormal 
personal jurisdiction— Reg v. Lewis (1); Story’s Conflict of Laws, s. 539 
et seq. It is here pointed out that attachment of property does not give 
jurisdiction over the person. A fortiori the mere existence of property 
within the jurisdiction does not. 

The ease otLx parte Blain (2) is very analogous to the present case. 
There the Court held it had no jurisdiction over a foreigner, although the 
act of bankruptcy was committed in England. We submit, on the 
authority of the above oases, that this Court has no jurisdiction. 

[513] Jardine. —We must take cl. 12 of the Letters Patent as we 
find it. This Court cannot insert words to limit the meaning of the expres¬ 
sion actually used. The only case directly in point is in our favour, viz., 
Harivallabhdas Ealliandas v. Utamchand Manikchand (3). That was a 
decision upon this very clause, while all the cases that have been cited are 
decisions on English statutes. It is possible that the Legislature may 
have ir)tended to confer on the Courts here a different measure of jurisdic¬ 
tion from that exercised in England. The circumstances here are comnletely 
different. The foreign countries present to the mind of the English 
Legislature in framing their statutes and of the English Judges in 
construing them are civilized countries such as Prance, Germany, &o., all 
of which possess systems of Jaw and elaborate legal machinery. An 
Englishman can sue a Frenchman in France and get judgment there, and 
then sue in England on the foreign judgment, and thus make the defend¬ 
ant’s pronerby in England available to satisfy his claim. But the situation 
in India is entirely different. We are surrounded by Native States, with 
rude systems of law and imperfect judicatures, the decrees of which 
English Courts cannot recognize or eDtorce—Bhavanishankar Snevakram 
v. Pursadri Kalidasii) and Himmatlal v. Shivajiravit). If we get a decree 
in this case in Cutch against the defendant we could not execute it against 
bis property in Bombay. The presidency towns in India are full of 
foreigners carrying on business as agents for the principals who reside in 
these Native States. How are these principals to be reached if this Court 
has no jurisdiction ? This was the question for.tbe Legislature. Obviously, 
the principle of the “ comity of nations ” cannot apply to such conditions 
and no arguments or authorities based on international law are in point. 
The Letters Patent in view of these circumstances recognized constructive 
residence as giving jurisdietion. The jurisdiction is expressly given by the 
clause over those who “ carry on business,” and this Court cannot take 
it away. Our case is that any foreigner carrying on business in Bombay 
is an inhabitant of Bombay and is within the jurisdietion according to cl. 12 
[ 514 ] of 2 the Letters Patent— InreHurruck Chund Golicha (Q). Counsel 
commented upon the English authorities cited by the other side, and 
contended that they were not applicable to India. 

JUDGMENT. 

Scott, J. —This is a preliminary issue of great importance. It 
raises the question whether subjects of the Native States of India resident 


(1) Dears & Bell C.C. 182. (2) 12 Ch. Div. 522. (3) 8 B.H.C.R. O.C.J. 236. 

(4) 6 B. 292. (5; 8 6. 593. (6) 5 C. 605. 
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out of the jurisdiction but with a branch business in Bombay, are liable 
to be sued in this High Court when the cause of action arose entirely ou- 
of the jurisdiction. The subjects of the Native States of India are 
foreigners in the sense required here, just as much as say the natives 
of France. They have their own Courts, their own jurisprudence, 
their own procedure and the criminal and civil jurisdiction of the Courts 
of British India is by treaty excluded from them. A decision in favour 
of jurisdiction might have curious consequences. If, for instance, a native 
of France entered into a contract with a French architect for build¬ 
ing a bouse in Paris on certain terms and conditions, the tribunals of 
this city would be competent to hear a suit brought by one of those parties 
agaiost the other on a breach of the contract, provided the defendant 
carried on business through an agent in Bombay. Or, to come nearer 
home, subjects of the Nizam, resident in the Nizam’s territory, would 
be able to sue each other in this High Court for breaches of contracts made, 
and to be carried out in that territory, provided that the defendant carried 
OD a branch business by oaeans of an agent in Bombay. Still, my duty is 
only to administ^er the law as it stands— jus dare 7ion jus aicere. 

The facts of the particular case are as follows :—The parties are 
natives of Cutch—not British subjects, but subjects of the Rao of Cutch. 
The plainlitT, lately come of age. asks for a release of the IJth May, lh81, 
to be set aside, which was made during his minoncy concerning a fami y 
partnership carried on in Zanzibar, and concerning certain family 
property in Cutch. The release was passed at Wadbwan. Thus the 
contract, which is the cause of action, was made and the subject-matter 
of the suit is situated entirely outside the jurisdiction of this Court. It is 
admitted, however, that the defendant possesses [515] some prop^'ty 
in Bombay, aod carries on a branch business through an agent here. But 
the cause of action is wholly independent of that business. 

It is important to note that since the Order in Council relating to 
Zanzibar passed in 1884, suits between British protected subjects then 
(such as subjects of Cutch) are heard before the Consular Court there, with 
an appeal to the appellate side of this High Court. Thus the parties have 
a forum in Zanzibar. They have another Jorum in Cutch, and it is worth 
noting that a recent Act of the Government of India (Act VII of 1888) 
gives to judgments of Native States of India some of the force, though not 
all the force, accorded to foreign judgments generally by the Code of Civil 


1888 

APBir. 17. 

Original 


Civil. 


12 B. 807. 


Procedure. 

The qjuestioD, of coui'se, depeods aotirely on the terms of s. 1 -j of the 
Letters Patent, by which the original civil jurisdiction of this High Court is 
defined. The earlier portion of the section does not require consideration, 
as it is admitted that the cause of action arose wholly without the juris¬ 
diction, aod that the defendant did not dwell or personally carry on business 
for gain within the limits. Therefore, the precise words of the Letters 
Patent requiring internretaLiou are the said High Courts shall be em¬ 
powered to receive, try and determine suits * * if the defendant at the 

time of the commencement of the suit, shall ' * carry on business 

* * within such limits." What, then, is the meaning of the term 
‘defendant’? What is the meaning of the term ‘carry on business ?’ I 
have had the advantage of most able arguments from the Advocate-General 
aod Mr. Farran on the one side and from Mr. Jardine on the other, and 
they furnished mo with many authorities that bear upon the point. 

The defendant’s argument against the jurisdiction is twofold : 1st, that 
the carrying on of business must be a personal carrying on,aod net a carrying 
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on through an agent; and 2ndly, that the ‘defendant' mentioned in the sec¬ 
tion must be held to mean British subject and not a foreign ‘defendant’. As 
regards the first objection, I am bound by authority. As a Judge of the first 
instance I must follow the decision of various High Courts of India, 
and [516] hold that ‘ a carrying on of business through an agent ’ satisfies 
the section— Chinnammal v. Tulukannatmmal (1); Muthaya Chetti v. 
Allan (2). The second point is one of much greater difficulty. Mr. Jardina 
relied upon a dictum of the present Chief Justice in Sarivallabhdas Kalli- . 
andas v. Utainchand Manikchand (3), that an inhabitant of Baroda was 
constructively an inhabitant of Bombay, because he carried on banking 
business here by a munim, and as such was subject to the orders and 
process of the High Court in the exercise of its equity jurisdiction. This 
dictum id quoted in the bead-note of the case as a decision. But a careful 
reading of the facta of the case aod the judgment shows that it was only 
a dictum. The application before the Court was to order Gopalrav Myral 
inhabitant of Baroda,to deliver up certain jewels in his possession to certain 
sequestrators named by the Court. The decision of tbe Judge was that 
“ such an order, although not in terms, would be virtually an interference 
Vvith the rights of a sovereign independent prince the Gaikwad * * *• 
and would provoke a most inconvenient conflict of authority. it 

was incumbent on tbe plaintiff to present such a case to the Court as 
would leave no doubt either as to jurisdiction or even conflict of authority. 

^ * Under the present circumstances I must discharge the rule. ” 

No doubt the learned Judge did say in an earlier portion of his judg¬ 
ment (p. 240) “ it was admitted that Gopalrao Mvral resides at Baroda, 
but that he carries on the business of a banker both here and at Baroda— 
at the former place by means of his munim, Vishnu Trimbak, under the 
name of Gopalrav Myral. There can be no doubt, therefore, that he would 
be liable to be made a defendant to a suit in this Court under s. 12 of the 
Letters Patent of the High Court. ” This strong expression of opinion 
from such a distinguished legal authority as that of the present Chief Justice 
would ordinarily lead me at once to follow him. But it is quite clear 
that the important point which has. in the present case, been so fully 
and »bly argued before me, viz., the point that s. 12 cannot have 
[Sl?] been intended to include foreigners in cases where they are them- 
solves beyond the jurisdiction, and the cause of action arose wholly outside 
it, was not discussed. As, therefore, the dictum cited was nob strictly 
necessary to the decision of the particular point at issue then before tbe 
Court, and as a new line of argument has now been developed before me, 
which was nob presented in the previous case, and might have altered tbe 
learned Judge’s opinion, I think I am at liberty bo consider the question as 
of first impression and for the first time presented for judicial decision. 

The cases in the Indian Renorbs on this question are few, and I can 
find none which interprets s. 12 of the Letters Patent on this point of 
jurisdiction over non-resident foreigners in suits where the cause of 
action arose wholly outside the territorial limits. 

Tbe following passage from a carefully considered judgment of 
Bayley, J- in Khimji Chaturbhuj v. Sir Charles Forbes, Bart, (4), seems to 
me to have a material bearing upon the point :— 

“ The plaintiffs’ contention as to the proper construction to be 
placed upon cl. 12 of the Letters Patent certainly derives no countenance 


(H 3 M.H.C.R. 146. (2) 4 M. 209. 

(3) 8 B.H.C- R. O.O.J. 236 (243). (4) 8 B. H. C.R. O. C. J. 102 (113, 114.) 
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from the opioioa expressed by Her Majesty’s Secretary of for India 1888 

in the letter dated I4th May 1862 to the G^era°r General of AP^IT. 

Coaneil accompanying the original Letters Patent o ^ ORIGINAL 

be established in Bengal, a letter which was printed m 'sr.th the Act 

of Parliament and the Letters Patent of the ° 

the little book containing the Rales of the Bombay High Coiirt . 

16 of that letter. Sir Charles Wood said: As it is very desirable that 
every suit should be instituted in the Court of the district m which the 
nroplrtv forming the subject of dispute is situated, or in which the cause 
S actVon has its origin, or in which the defeodaot resides or carries on 
bu<.in 0 ss. the jurisdiction hitherto exercised by the Supreme Court (on 
the ground of constructive inhabitancy or otherwise) over ^ 

property beyond the local limits of the Presidency Town, but within he 
imits of the Presidency or Division [SI®] subject to the sutbority of the 
High Court, has not been vested in the High Court. And at para^ -.0 he 
said-‘As already observed, the effect of cl. 12 will be to confine the 

ordinary original civil jurisdiction of the High Court Irter^ 

than the Civil jurisdiction exercised by the Supreme Court. This lette , 
of course, affords no assistance in the interpretation to be PU^Pon cl. 12 
of the Letters Patent, and I merely notice it to show that the tramer of 
the Letters Patent of 1862 stated he had no intention of extending or of 
even continuing, the old Supreme Court jurisdiction by way of construe- 

tivd inhabit^iQCV or rosidonco. # t i_ 

Tne analogous principle, that the Municipal Courts of^India have no 

jurisdiction over foreign criminals in cases where the offence has been 
committed by a foreigner in a foreign State, such as Na^ve State of 
Kolhapur, has been distinctly settled-^ v. Ptriat (1). But for the 
settlement of this particular question of civil jurisdiction it is neceSvary 
to turn bo general principles and to English decisions. 

The English law is laid down in the Judicature Act Order XI. It 
must, however, be first stated that the jurisdiction given by the Judicature 
Act does not correspond exactly to that given by the Letters Patent. The 
Judicature Act is limited by ss. 1 and 2 of Order XI. where the defendant is 
out of the jurisdiction, bo cases where (a) the whole or part of the subject- 
matter is within the jurisdiction, or ( 6 ) where the contract m question was 
made or broken within the jurisdiction, or (c) where act or thing m 
dispute was done or is situate witbin the jurisdiction. The words or it 
the defendant at the time of the commencement ot the suit shall carry on 
business ” do not occur in the Judicature Act, as they do in the Letters 
Patent. It seems to me clear the suit would not lie in an hnj?lish Court. 

But do the words just cited from the Letters Patent bring it within 
the jurisdiction of an Indian Court ? That depends on whether the word 
‘ defendant' in connection with the carrying on business must necessarily 
have been confined bo British subjects. It certainly could not have been 
intended to be confined to British [519] subjects so far as the dwelling, or 
personally working for gain within the jurisdiction is concerned. Foreigners 
resident within our territory are undoubtedly subject bo our jurisdiction. 

Do foreigners resident outside the jurisdiction, but carrying on trade with¬ 
in it. stand on a different footing V The jurisdiction of this High Court is 
carefully defined and limited by statute. The Letters Patent were issued 
in pursuance of powers given by 24 25 Vic. c. 104, the Act for establish¬ 

ing High Courts of Judicature in India, and those Courts were to have all 


(1) 10 B.H.C.R, 356. 
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1888 tha jurisdiction in the presidency for which they were respectively 
April 17. established, that Her Majesty should by Lstters Patent grant. It is quite 
clear from this that the Bombay High Court was only invested with 
URIGINAL jurisdiction in British India, saving certain exceptions to be declared by tha 
Governor General. It must also be noted that it was laid down by Green, J., 
12 B~507 appeal by the present and late Chief Justice;, that there is no 

presumption in favour of jurisdiction in the Courts of India beyond what 
is expressly conferred by tha Charters of constitution fl2 Bom. H.C. Rep., 
113, at p. 121, affirmed I. L. R., 1 Bom., 23). If we read the Letters 
Patent by the light of tha charter of the Supreme Court, which defined the 
jurisdiction before the Litters Patent were issued and the High Court 
created, we find the authority of the Court strictly limited to British 
subjects and to inhabitants of the Presidency of Bombay. But tha Courts 
which preceded the High Courts had stretched the meaning of the word 
inhabitants so as to cover cases of what was called constructive 
residence, where defendants carried on trade by means of agents. (See 
the case in Morely’s Digest, Vol. II, 66, decided by Sir. F. H Bast.) 
Bayley, J., in the case already cited shows that this doctrine of constructive 
residence was not intended to have legislative sanction in the High Courts. 
Moreover, none of those older oases extended that principle, in terms, to 
residence in Native States, which obviously stand on a different footing as 
regards the execution of decrees. 

Now to return to the present case. The Native States are foreign 
territory beyond our jurisdiction, and the inhabitants of Native States, 
such as Cutoh, apart from the abovenamed [820] exceptions, are 
foreigners. Can one native of Cutch, under these circumstances, 
sue another native of Cutoh in this Court, when the cause of action 
arose and the subject-matter of the suit is wholly outside the limits 
of the jurisdiction, merely because the defendant has some property, and 
carries on some business here through an agent ? The Court, under 
such circumstances, would, according to decisions I am bound to 
follow, have jurisdiction under the Letters Patent, if he were a British 
subject. Does the fact of the defendant being a foreigner take away 
that jurisdiction ? No doubt the ordinary rale is that tbe jurisdiction 
of Municipal Courts is limited and territorial, and does not go beyond 
those limits within which the compulsory process of the ()ourt will 
operate to compel obedience to its orders and decrees. This rule is founded 
on international comity, and in the absence of express words it governs 
the general words of Acts of Parliament. * * * Maxwell, (Inter¬ 

pretation of Statutes, Cb. VI. p. 119) says: “Primarily, the legislation 
of a country is territorial, ” and the presumption in tbe absence 
of express words is that Acts of Parliament do not operate on the subjects 
of the enacting State beyond the territorial limits of that State; and a 
fortiori does not operate on foreigners beyond those limits. And again he 
says: (p. 123) “It is an admitted principle of public law, that ... a 
nation has no jurisdiction over offences committed by foreigners out of its 
territory,” and every statute must be interpreted as not to be inconsistent 
with that established rule. But, as the same author points out, if the 
language of the Act expressly applies to foreigners abroad, the Court must 
obey and administer it as it stands. 

Now does this cl. 12. as judicially interpreted by the Courts of India, 
bring all persons carrying on trade by an agent within the jurisdiction 
into the same category as those who dwell or personally work for gain— 
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two classes over whom there is cerbaialy jurisdiction whatever may be 1888 
their nationality ? Or does it, even when so widely interpreted, still stop April 17. 
short of non-resident foreigners? The scope and object of the clause was. 
no doubt, to dehne the jurisdiotion of the Municipal Gour s of India. It 
must, therefore, be read by the light of the general principles of municipa OIVIL. 
jurisdiction, save so far as it expressly [521] derogates from those general 
principles. I have already stated these general principles, but they are 
still more completely set out in the following passage irom Story s Conflict 
of Law“ No sovereignty can extend its process beyond its own 
territorial limits to subject either persons or property to its judicial deci¬ 
sions. Every exertion of authority of this sort beyond this limit is a 
mere nullity, and incapable of binding such persons or property m any 
other tribunals Cs. 539)." Of course the case is changed if the foreigner 
defendant is within the jurisdiction. A jurisdiction »» personam is 
immediately created, and eflect would be given to the Court’s decree by a 
coercion to be exercised within its own jurisdiction—Penn v. Lord 
Baltimore (1). The jurisdiotion of the sovereignty over citi/>ens within 
the territory is complete, and over foreigners whilst resident witbm the 
territory is complete (Story, s. 541); and “ if the Court had acquired 
jurisdiction of the person by his being witbin the State, the Court will 
compel him, by atbaehment. to do his duty under his contract or trust. 

(Kent. Com,. Vol. 3. p. 463) ; see also Westlake Private International Law. 

C. 5.; and Savigny on Obligations, (ss. 28-29 ; U 371-372; Guthries 

Translation, p. 220.) 

The question, then, is narrowed to whether the words If the defend¬ 
ant carry on trade within the limits", as interpreted by the decisions 
that it is DOG necessary ho should personally carry on trade, must be taken 
bo include non-residenc foreigners, who carry on trade here by an agent. 

None of the Indian decisions have gone so far. They have only decided 
the matter as regards British subjects. The question remains open 
as regards foreigners. Bub can I give the same word defendant ’ in 
the same sentence a double meaning, i.e., a limited sense as regards 
jurisdiction over those who carry on trade, and a general sense inclusive 
of foreigners and British subjects in its application to those who personlly 
work for gain or dwell there? X think, on the whole I can do so. To 
do otherwise would be contrary to the general presumption, that the 
Legislature does nob intend to exceed its jurisdictiou ; and ic would be a 
violation of the rule that every statute is to he interpreted and applied so far 
as its [522] language admits, so as not to be inconsistent with the comity 
of nations, or with the established rules of private international law. All 
general terms must be narrowed in construction to avoid any such violation. 

A careful consideration of Ex parte Blain (2). a case strongly relied upon 
by the Advocate-General and Mr. Farran. shows that the English Courts 
entirely support this view. That case decided that the general word 
" debtor " used in the Bankruotcy Act of 1869, didnot apply to a foreigner 
resident abroad, even though he was a member of an English firm who bad 
traded and contracted debts in Eogland. But in Ex parte Crispin (3) it 
was decided that the same general word in the same statute did apply to a 
foreigner domiciled abroad if he commits an act of bankruptcy in Eogland, 
although be may have left England, befoi'6 the petition for adjudication 
was presented. In the circumstances of the case the defendant was 
held not to come within this principle: but the principle is clearly 


(1) ‘2 Wh. & Tu. L. Ca. 1047. (2) L.R. 12 Cb. Div. 522. 


(3) 8 Ch. App. 374. 
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laid down. Thus the same general word in a statute has been held to 
apply to foreigners in one set of circumstances and not to apply to them 
in another. So in the present case the word ' defendant ’ may include 
foreigners when they personally work or dwell within the jurisdiction, and 
yet exclude them when they are non-resident, and an attempt is made to 
sue them on a cause of action arising elsewhere, simply because they 
carry on business here through an agent. 

The decisions that British subjects can be sued under such circum¬ 
stances do not militate against the general principles of comity that I 
have cited, and. therefore, the question of non-resident foreigners may be 
considered independently. 

In Ex parte Blain (1) the principles laid down by the Judges who 
composed the Court are so much in point that I must speak of the case 
more in detail. The question was whether the English Court of Bank¬ 
ruptcy had jurisdiction to make an adjudication of bankruptcy against 
a foreigner domiciled and resident abroad. It was held that, although be 
was a member of an English firm which had traded and contracted debts in 
[523] England, still the Court had no jurisdiction over a foreigner who 
bad never been in England. The Court of appeal there decided that, 
prima facie, an English statute affects only English subjects or foreigners 
who come, either permanently or temporarily, within the allegiance of the 
British Crown. James, L. J., said : (p. 526) ‘'It appears to me that the 
whole question is governed by the broad, general, universal principle that 
English legislation, unless the contrary is expressly enacted or so plainly 
implied as to make it the duty of an English Court to give effect to an 
English statute, is applicable only to English subjects or to foreigners who 
by coming into this country, whether for along ora short time, have made 
themselves during that time subject to English jurisdiction. Every 
foreigner who comes into this country, for however limited a time, is 
during his residence here within the allegiance of the Sovereign, entitled 
to the protection of the Sovereign and subject to all the laws of the 
Sovereign. But, if a foreigner remains abroad, if he has never come into 
this country at all, it seems to me impossible to imagine that the English 
Legislature could have ever intended to make such a mao subject to 
particular English legislation.” 

Brett, L. J. said: Cp. 528) “ It is said that the case is literally with¬ 
in the words of the statute, and so, no doubt, it is. But does it follow 
that, because a case is literally within the words of a statute of any 
country, therefore it is within the jurisdiction of the Courts of that 
country ? Certainlv not. The governing principle is that all legislation is 
prima facie territorial, that is to say. that the legislation of any country 
binds its own subjects and the subjects of other countries who for the 
time being bring themselves within the allegiance of the legislating 

power/* 

Cotton, L. J., says : (pp. 531, 532) “ Let us see what the ease is. We 
are not dealing with the question which might arise if an English Act of 
Parliament had expressly said that, as against a Chilian subject, or any 
other alien who had never bean in England, the Court should, on certain 
facts being proved, entertain a petition and make an adjudication. In such 
a case it might be the dnty of the Court, acting in the execution of the Eng¬ 
lish Act of Parliament, whatever the consequences might be, and however 


(1) L. R. 12 Oh. Div. 522. 
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[334] foreign nations might object, to say, this is the English statute, 

and wo must act on it. and the question which you a foreigner, rai e we AP^XT. 

are bound to disregard. Ido not say tUre ORIGINAL 

Act had clearly gone bevond the power of the English 
might be a question. Bub that is not so here. All we have to *s 
interpret an Act of Parliament which uses a general word, and wejiaveto 
sav how that word is to be limited, when of necessity there must be some 
limitation. I take it the limitation is this, that all laws of the English 
Parliament must be territorial—territorial in this sense, that they apph to 
and bind all subjects of the Grown who oome witbm the fair 
tion of them, and also all aliens who come to this oounbry. and who, 
during the time they are here, do any act which, on a fair inberpreta^tion 

of the statute as regards them, comes within its provisions. 

* * \s regards a British subject, whether he is here or not, 

he can be made bankrupt if the Act of Parliament has declared that, 
in the events which have happened, he can be made bankrupt, ttut, 
as regards foreigneiM. there is prima facie oo right to bind them if they 
are not here. I think, therefore, that the true interpretation of the 
general word “ debtor ” in the Bankniptcy Act is. a debtor subject to the 

English bankruptcy law.” ^ 

It mav be argued that bankruptcy proceedings are not a lair analogy 
for ordinary civil proceedings, as an act of bankruptcy must be a personal 
act and cannot be committed througo ao agent. But the 
expounded in Ex parte Blain (1) go beyond the bankruptcy question and 
apply to all questioos of jurisdiction where foreigners are coucerned. More¬ 
over; the Courts in England lay down rules quite as rigidin every kind o 
civil dispute. Thus in the case of Norns v. C;iam66rs (2) Lord Campbell 
decided that the Court would not interfere if the subject-matter of litigation 
was in a foreign country, where there were Courts having the means 
of deciding upon and enforcing the rights of the parties. Now not 
only are there Native Civil Courts in Cutcb. but by the treaty which 
the British Government concluded with the Rao of Cutoh 1“ loIJ- the 
British civil and criminal jurisdiction was [325] excluded from Cutcb, and 
tbis treaty remains still in force. It is true that, ao far as certain 
Dolitical duties and feudatory obligations are concerned. Cutcb must be 
considered as part of British India, but for the present purpose it is a 
foreign country regulated by separate laws and by a separate administra¬ 
tion of justice. The practical iuconvenience of dealing with the case 
in this Court is obvious. The partnership in question was conducted 
in Zanzibar, and the immoveables are in Cufcch. The expense of the 
suit will be great, and assuming that tho plaintiff obtains a decree, 
how is it bo be enforced? Attachment, sequestration, arrest, and. in 
short, all the orocesses of execution have no efficacy outside our 
jurisdiction, and the only legal mode of enforcement would be to 
proceed on our decree, in the Cutch Courts, as in the case of a foreign 
judgment. I have already shown what Courts there are in Zanzibar, 
the otheropen to the parties. There is a decision much to the 
point in a case {Matthuii v. Galitzin (3)) where a Russian subject not 
resident in England attempted to restrain an English comuany from 
paying over to another non-residont Russian subject moneys accruing from 
a Russian mine. Malins, V. C., said ; It is no part of the business of this 
Court bo settle disputes between foreigners. There must be some cause for 
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giving jurisdiofeion to the tribunals of this country; either the property or the 
parties must be here, or there must be something to bring the subject- 
matter within the cognizance of this Court.” The case of Cookney v, 
Anderson U) is also much in point in the principles laid down by Lord 
Westbury and the Vice-Chancellor. Although the case itself has since 
been overruled in Drummond v. Drummond (2), the general principles 
were expressly approved. 

Now to sum up my decision. To decide that we have jurisdiction 
would be contrary to international comity and a violation of the principle 
that “ no sovereignty can exfend its process beyond its own territorial 
limits to subject either persons or property to its judicial decisions.” 
Extra territorium jus decenti impune non paretur. There is no Indian 
decision in favour of jurisdiction whore the defendant is a non-resident 
foreigner, [526] and the cause of action arises wholly outside the jurisdic¬ 
tion. The English decisions are all against such a jurisdiction. General 
principles are against it. If such cases were admitted our decisions might 
prove & mere nullity, a. brutumfulmen. Ex parte Slain (S) clearly shows 
that any departure from the ordinary principles of jurisdiction requires 
the sanction of express legislation, and that mere general words are not 
sufficient. Just as in that case the word ” debtor ” was held only to mean 
a “ debtor subject to English bankruptcy law,” so in this case I hold that 
the words “if the defendant * * shall carry on business ” in cl. 12 of 

Letters Patent must be interpreted to mean “ if the defendant being a 
British subject ^ f * ♦ carry on businessand that 

where the liability of a foreigner is in question, the “carrying on ” must 
include actual residence. I must, therefore, decide this preliminary 
issue in favour of the defendant, with costs. 

Attorneys for plaintiff: Messrs. Craigie, Lynch and Owen. 

Attorneys for defendant: Messrs. Litte, Smith, Frere, and Nicholson. 
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OEIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. 

Justice Scott. 

Motiram Bhagubhai (Appellant) v. The Gordon Miils, 
Limited, in Liquidation (Respondent). 

[3rd August, 1888.J 

Cotnpany—Winding up—Resolution to wind up—Dissentient shareholdfrs—Notice of dis- 
sent—Requirements of such noiice-^lndian Companies Act VI of 1882, s. 204. 

Tbe shareholders of the Gordon Mills haviog passed a resolutioa for the voluntary 
winding up of tbe oompaoy, five disentient shareholders gave notice of their 
dissent by a letter to the liquidators in the following terms:— 

“ With reference to tbe resolutions to wind up tbe above oompaoy voluntarily 
and which were passed and confirmed on I4th instant, we hereby give you notice 
under s. 204 of the Indian Companies Act VI of 1882, and require you to purchase 
the interest held by us in tbe said oompaoy at such price as may be determined 
either by private arrangement or by arbitration, as we are disseotieuts from such 
resolutions.” 


(1) 31 Beav. 452 «1 De G. J. & S, 365- (2) 37 L.J. Ch. 811. 

(3) L.B. 12 Ch. Div. 522. 
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fleW, that the lektec was » suflioioat notice o! disseob under the provisions of 1888 
s. 204 of the Indian Companies Aot VI of 1882. XUG 3. 

[827] On the 23rd November, 1885, the shareholders of the Gordon - 

Mills Limited, passed a resolution, that the company should be wound up ORIGINAL 
voluntarily, &o. The said resolution was subsequently confirmed on the O ivtL . 
14th December, 1885. 

On the 19th December, 1885, the appellant and four other dissentient 
shareholders gave notice to the liquidators of their dissent, under s. 204 of 
the Indian Companies Act VI of 1882, by a letter in the following 


12 B. 526. 


terms ;— 


"Bombay, \^th December, 1885. 


“ To the Liquidators op THit Gordon Mills, Limited. 

“ Sirs,_With rofereoce to the resolutions to wind up the above 

company voluntarily, and which were passed and confirmed on the I4th 
instant, we hereby give you notice under s. 204 of the lodVtn Companies 
Act VI of 1882, and require you bo purchase the interest held by us in the 
said company at such price as may be determined either by private arrange¬ 
ment or by arbitration, as we are dissentients from such resolutions.’' 

No reply bo this letter was received, and on the 5th November. 1886, 
the dissentient shareholders by their solicitors addressed the following 


letter to the liquidators :— 


" bth November, 1886. 


“To The Liquidators op the Gordon Mills, Limited. 

“Gentlemen,—Messrs. Motiram Bhagubhai, Tuljaram Navalram, 
Kapurchand Khengar. and others, the dissentient shareholders of the 
above company, have placed in our hands a cony of their notice, dated 
19bh December, 1885, served upon you. with instructions to write to you 
again on the subject. As you have as yet made no proposal to our clients 
bo purchase the interest held by them, and consequently no agreement 
has been come bo between yuu and our clients for the purchase of their 
interest, our clients call upon you to give us au early appointment for the 
purpose of appointing an arbitrator under s. 206 of the Indian Companies 

Act. 

“ Your early attention to this is requested, as our clients cannot 
allow any more delay bo take place in the settlement of these differences. 

Yours faithfully, 

Jefferson. Bhaishankab, and Dinshaw.” 

On the 16bh November, 1886, the solicitors for tbo dissentient 
shareholders wrote again, as follows;— 

^ " \^th November, 1886. 

“To The Liquidators, Gordon Mills, Limitld, in Liquidation. 

“Gentlemen,—We beg to draw your attention to our letter to you of the 
5bh instant, to which as yet we have received no answer. As the parties 
have [528] not coo curred in nominating an arbitrator, we are now 
instructed by our clients, Messrs. Motiram Bhagubhai, Tuljaram Navalram, 
Kapurchand Kbengar, Maniram Dhayabbai, and Castur Bhuga, to inform 
you that they have respectively nominated and appointed Mr. Bhaishankor 
Nanabhai to act as their arbitrator, and to request you bo name your 
arbitrator within the time mentioned in ,s. 206 of the Indian Companies 
Act. 
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“ We send you herewith the formal request in writing under the 
hand of each of our clients. 

Yours truly, 

Jefferson, Bhaishankar, and Dinshaw.” 

In that letter they enclosed the following letter from the appellant:— 

“ Bombay, 2oth November, 1886. 

"Messrs. Jefferson, Bha ishankar and Dinshaw, 

Solicitors for Motiram Bhagubhai and others. 

" Dear Sirs,—The liquidators of the Gordon Mills, Limited, have 
handed to us your letter to their address, dated the 5th instant, with 
instruction to inform you that the notice to which you refer, dated the 
19th December, 1885, served upon them by your clients is insufficient and 
defective, and that they, the liquidators, do not and cannot in any way 
recognize the same. 

" Consequently they decline to comply with the request contained in 
your letter of the 5tb instant. 

" As your clients’ notice to the liquidators was insufficient, it is 
perhaps unnecessary to add, that there has been no discussion whatever 
between the liquidators and your clients as to any price to be paid them 
for their shares, and consequently there bas been no dispute within the 
meaning of s. 205 of the Companies Act. 

" Since the above was written, our clients have banded to ua your 
letter of the 16th instant with its aocomnaniments, and in reply thereto 
we are instructed to inform you that for the reasons already above stated 
our clients will not appoint any arbitrator. 

Yours truly, 

Craigib, Lynch., and Owen.” 

Oq the 31st May, 1887, the arbitrator appointed by the apnellant 
sent a formal notice to the liquidators, that he would proceed with the 
reference on the 3rd June. 1887. In reply to that notice the attorneys 
for the liquidators sent the following letter to the arbitrator 

" Bombay, 2nd June, 1687. 

[529] "Bhaishankar Nanabhai, Esquire. 

The Gordon Mills, Limited, and Motiram Bhagubhai and 

another. , , ^ . . , 

"Dear Sir,_The liquidators of the Gordon Mills, Limited, have 

placed in our hands your letter to them, dated the 31st ultimo, giving them 
notice that you will, as an arbitrator, proceed with reference herein on the 
3rd instant. 

" In reply thereto we are instructed by our clients to refer you to 
our letter, dated the 25 th March last, addressed on their behalf to your 
firm, and to state that our clients decline to admit that Mr. Motiram 
Bhagubhai and Mr. Tuljaram Navalram are dissentient shareholders 
within the meaning of the Indian Companies Act, and they consequently 
dispute their right to appoint you to be an arbitrator, and also your right 
to act as an arbitrator in any matter concerning the affairs of the com¬ 
pany which our clients represent. 

" Under these ciroumstances our clients will not, of course, attend 
the meeting of which you give them notice. 

Yours truly, 

(Signed) Craigib, Lynch, and Owen.” 

836 



YIJ MOTIRAM BHAGUBHAI V. GORDON MILLS. LID. 12 Bom. 631 

The appellant sabaequently 61ad a petition bo the High Court, praying 1888 
that the submission to arbitration might be filed m Court. A^3. 

The petition set forth the facta, and proceeded: ORIGINAL 

“ 12 That Mr. Bhaishankar Nanabhai thereafter proceeded with 

the reference so as aforesaid made to him by your petitioner, and gave -‘ 

notice of the proceedings before him to the said liquidators, but the sai i 12 b 5 26. 
liquidators have, through their said attorneys, protested against Mr. Bhai- 
shankar’s right to proceed with the said reference, and have declined to 
produce anv books, papers, or documents relating to the said company. 

CopieF of the said notices served by the said Mr. Bhaishankar Nanabhai 
upon the narties and the letters of the said attorneys of the said liquida¬ 
tors are also hereto aonexed, and collectively marked with the letter U). 

“ 13. That your petitioner is advised and he is desirous that the 
submisson to arbitration made by him as aforesaid may be filed m this 
Honourable Court, and that an order of reference may be made thereon. 

On the 6th September, 1887. the matter came on for in 

chambers before Bayley. J.. who rejected the petition, on the 1530J 
ground that the notice given hy the appellant on the 19th December, 

1885, was insufficient under s. 204 of the Indian Companies Act VI of 

1882. 

The petitioner appealed from the order of rejection. 

Latham (Advocate-General), for the appellant.—We contend that the 
letter of the 19th December. 1885. is a sufficient notice under s. 204 of 
the Indian Companies Act VI of 1882. It contains a notice of dissent 
and it refers the liquidators to s. 204. by a reference to which they could 
have ascertained their right to choose between the two courses prescribed. 

They have not been in any way misled or deceived. The fact that the 
appellant specifies the purchase of his interest as apparently the course 
preferred by him. could oot have misled them. As West. J-, says m 
The Fleming Spinning and Weaving Company Case (1). the purpose of a 
notice is to convey certain information.” The necessary information was 
conveyed by this notice. The liquidators indeed do not pretend that they 
have been misled. They rely merely on a most technical objection to our 
notice. West. J.. says: (p. 512) “It is nob the function of liquidators to 
lay bold of every technical excuse for tleecing one member, or group of 
members, for the benefit of the others. They may do what an honour¬ 
able set of partners would do. Certaiuly the latter would not say : We 
knew what you meant; bub as your notice was defective in form, we will 
stand on our right to ignore it.’ ” 

The case of/n re Union Bank of Kingston upon-HiiU (2), relied upon in 
chambers, has no application whatever. It merely decided that the notice 
of dissent should contain the notice of requisition also. Our notice does 
that. 

[Sargent, C.J. —The section if read grammatically would seem to 
indicate that there should be two separate notices, vi 2 ., a notice of dissent 
and a notice of requisition.] 

Yes, that is so. The point really before the Master of the Rolls 
appears to have been whether both notices should be contemporaneous, 
and be held that they should be, but he [531] expressed his opiuion that 
“ the whole should be one notice in writing.” 

(1) 7 B. 494 (509). (2) L.R. 13 Ch. Div. 808 (810). 
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Hannan, J., in De Eosaz v. Anglo-ltaliaii Bank (Ij seems bo have 
thought bbab a mere notice of dissent under the section by a shareholder 
was sufficient, and created a duty on the liquidators to proceed as provided 
by the section. 

Jardine, for the liquidators, co7itra. —The Legislature considered 
that notice in writing should be given, and prescribed what the notice 
should contain. We coutand that the appellant's notice in question does 
not contain what the Act requires. It is nob for us to say that the 
liquidators must have known what was meant by the appellants, or might 
have made inferences. The simple question is, whether the Act was obeyed 
or not. The Act requires the shareholder bo give notice bo the liquidators 
to do one of two things, i.e., he must specify both, and require them to do 
one or other as they may prefer. This notice does not do that, and is, there¬ 
fore, nob sufficient within the section. We do not contend that any specific 
form of words should be used, bub the option should be expressly given to 
the liquidators. It is not the shareholders but the liquidators who have 
the right of choice. Wbab the liquidators may have understood from the 
notice, is of no importance. To hold that would be to make the sufficiency 
of the notice vary accordiog to the intelligence of the liquid.vtor. The 
simple question is, does the notice comply with the section ? It the 
lipuidators bad replied to this notice on the following day and refused to 
purchase the appellant’s interest, and there the matter dropped, could it 
be held that the notice was sufficient? Counsel relied on In re Union Bank 
of Kingston upon-Hull (2), and commented on In re The Fleming Spinning 
and Weaving Company {Limited) in Liquidation (3). 

JUDGMENT. 

Sargent, C. J.—The question which we have to determine is whether 
the latter, dated the 19bh December, 1885, by the appellant to the liquidators 
of the Gordon Mills was a valid and sufficient notice within the provi¬ 
sions of the second clause of s. 204 of the Indian Companies Act VI of 
1882. 

[532] It is contended that this letter is insufficient, inasmuch as it 
only required the liquidators to purchase the interest of the dissentient 
shareholders in the company and did nob state the alternative course open bo 
them under the section, viz., to abstain from carrying the special resolution 
into effect. The learned Judge, from whose decision this appeal is brought, 
was of opioioQ that the notice was defective and insufficient, and he based 
his decision upon the oases of In re Union Bank of Kingston-upon-Hull C2) 
and In re the Fleming Spinning and Weaving Company {Limited) in 
Liquidation (3). 

In the ease of In re Union Bank of Kingston upon-Bull (2), however, 
it is quite plain that the question upon which Jessel, M. K., expressed his 
opinion, was not as bo the exact form in which the notice should be given, 
but rather as to “ whether the notice of the dissentient shareholder 
that be dissents, should also contain the notice either to abstain from 
carrying the resolution into effect, or to purchase the shares, ” and his 
decision was “ that the whole is to be one notice in writing.” That is 
really the point which be decided. No doubt there are expressions in his 
judgment which taken by themselves might be supposed to indicate what 


(1) L.R. 4 Q B. 474. 


(2) L.R, 13 Oh. Div. 808. (3) 7 B. 494. 
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ha thought ahouia be the form of the notioe, but it ie clear that ^ jae ^1888 
not the question which was present to h.s “^^fform — 

Then\'retasfof SpLing 

shareholder was entitled to proceed as .t his notice had been pertect 
formal and [833] valid. That decision cannot, therefore, be 

poiS ' is whether this letter of the 19th 

December, written by the appellant to the tL'mite^ 

notice under the Act. It is to be observed that 

dissent from the resolutions, and. 1882?^ In fact the notice 

flncft to s 204 of the Companies Act (VI of 18o2)- m \ac , 

given by the letter is stated to be a notice nnder that 

the lettL proceeds to require the liquidators to purchase sharehoWers 

interest in the company, which is only one of the ^o courses either of 

which the liquidators may adopt. We think, however, that the reference 

to the section contained in the letter is sufficient '“nfvJs heCida! 
notice tho other alternative, and renaers it a notice which ® - 

tors the option which they are entitled to exercise of 

It is to be observed, that the Act prescribes no P^^^'^^^Yrefore to 
words in which the notice is to be given. It is 

hold that any notice in writing, however expressed, ^ hnldfii* from 

it clearly conveyed to the liquidators the dissent of \[° 

the resolution, and his demand that they should 

carrying the resolution into effect, or purchass his intemst o he manner 

prescribed by the Act. We think that, suhstantially, ‘'’f 
tion gave such notice, and that it is impossible to suppose that the liquioa 

tors could have misunderstood it. . tn 

To hold otherwise would be to give a very technical construction to 

the section. We agree with West. J.. " that while 

the principles of construction laid down from time to time y ® , 

Courts of law on the various parts of these Acts, we should no o 
that such enactments when introduced into this country 
applied to a people for the most part unfamiliar with our usine , 
and experience, as well as with our language.—a consideration wh^ 
makes it desirable that we should be careful not to clog the in e p j. ,.i 
and application of these enactments with unnecessary refanements loo'tJ 

and technicalities which are not made imperative by the plain wor 

the Act *'(2). . .. 

We. therefore, hold the notice in question to be a good notice, ana 

allow this appeal. 

Appeal alloived. 

Attorneys for the petitioner ; Messrs. Je(ferso7i, Bhaishankar, and 
Dinshato. 


ihaw. , j n 

Attorneys for the liquidators: Messrs. Graujie, Lynch, and Owen. 

’ ' • • I • — w . . M A 

(1) 7B 494. 


(2) Per West, J., 7 B. 494 (508). 
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APPELLATE CIVIL. 

Before Sir Charles Sargent Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


The Collector op Ratnagiri {Original Defendant), Appellant 
Antaji Lakshman {Original Plainiifi), Respondent, 

[15th March, 1888.] 



Khot—Proprietary right of khot to khoti vatani land—Bight of suchkhot to forest land 
and to limber a.nd wood growing therein—Government, right of, to appropriate to 
forest preserves assessed or unassessed land—Construction of such khotigrants. 

The plaintifi sued the defendant, alleging that the village of mauze Ambedu, 
ip the Ratnagiri District, was his khoti vatani village in which bis proprietary 
right extended to raise crop of any kind or to preserve and cut the jungle and 
forest trees on the lands therein. He complained that since 1855-56 the Collec¬ 
tor of the district prohibited him from exercising the above alleged rights, and 
prayed that the obstruction might be removed and Rs. 600 awarded as damages. 
The plaintifi based bis claim mainly on the settlement of 1788, Dunlop's 
proclamation of 1824, and several other khoti grants in the district. The de¬ 
fendant denied that the plaintiff had any proprietary right in the village, and 
contended {inter alia) that the khot derived his rights from the yearly habulapats 
passed by him, that hie right to cultivate did not extend to cultivating the jungle 
land, and that his position was no better than that of apatel. 

The Joint Judge who tried the suit held that under the saltlemeot of 1786 the 
plaintiS, as was entitled to the jungle produce, except timber; that in 
virtue of Dunlop’s proolamatiou of 1624 the plaintiff acquired an unqualified 
right to the forest land in the village and timber growing on it, and that the 
defendant had no rigb t to appropriate assessed or unassessed land for forest pur¬ 
poses, and awarded the plaintifi the sum of Rs. 600 as damages. On appeal by 
the defendant to the High Court. 

Held, that the application of the general rules of construction of grants to a 
subject by the State requires that language of such general import as is ordinarily 
to be found in the khot's sanads, should be taken most beneficially to the State, 

[538] Held, accordingly, that, in the absence of a sanad expressly granting it, 
the ownership neither of the soil nor of cultivated or uncultivated lands passes by 
the grant of the vatandari khotship. 

Held, also, that the grant of the vatani khoti did not make the khot a perpetual 
tenant of Government in respect of all lands in the village, except dhara lands. 

Held, on the authority of Tajubai's Case (1) and Ramehandra N. Mahajan v. 
The Collector of Ratnagiri (2(, that a permaoent relationship was created 
betwecQ the Government and the khot which could not be interfered with as long 
as (be settlement of 1788 was in force, except with the khot's consent, and, there 
fore, that in 1855. when the pahani of 1788 was in force, the Government could 
not withdraw the thikan in question from the plaintiff’s cultivation. 

Held, also, that, in the absence of evidence to show that the right to the jungle 
produce was intended to be reserved to Government, the plaintifi was entitled 
to cut down brushwood whether as a source of revenue or for the purpose of 
bringing the land into cultivation. 

Held that the respondent was entitled to damages for the years during which 
he had been excluded, ahd to an injunction restraining the defendant from 
excluding him in the future. 

Held, also, that, as khot, the respondent had no right to cut timber in forest 
and uncultivated lands whether by virtue of bis khotship or Dunlop’s procla¬ 
mation (3). 

[R., 18 B. 670 (673); 23 B. 518 (523) ; 31 B, 456 (459) =9 Bom. L.R. 719.J 


* Appeal, No. 21 of 1868. 

(1) 3 B.H.C K.A.C.J. 132. (2) 7 B.H.C.R.A.C.J. 41 (43). 

<3) The proclamation by the Government of the FTon’ble the English (East India) 
Company represented by J. A. Dunlop, Esquire, the Collector and Magistrate of the 
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This was an appeal from the decision of Baron de H. Larpent, Joint 

Judge of Eatnagiri. . u t t-u^ 

The facts of the case are fully stated in the judgment of the 

Shantaram Narayan. for the appellant.—A mere mtandar khot is 
not a proprietor of the soil. Ho is simply a revenue farmer, and 
resembles a patel in the Deccan. He is, at best, a [536] headman of 
the village and a Government officer like the patel : see Bombay Gazetteer, 
Poona. Vol. XVIH, Part II. pn. 313—16. Not only has a khot no pro- 
nrietary right in the village land, but it is at the disposal of Government, 
who has the right to appropriate it to any use it pleases. The right to 
cultivate waste lands was given simply to remunerate the fcjoi for the 
services he rendered to the Government— Ramchandra N. Mahajan v. 
The Collector of Eatnagiri (1). In the time of the Peshwas there were 
two kinds of khots, viz., a vatandar and a non-vatandar khot. The one 
was a permanent khot, who was not liable to be removed at any time 
by a subhedor, as the other was. A khot having land under bis own culti¬ 
vation has not to pay assessment, which is the only privilege 
but he cannot claim it as owner. The sanad relied on (Ex. 18/96 of 
1700) does not grant any right in the soil, as there are not the words 
" waters, trees, stones, &c.,” which are necessary to pass right in the 
soil. Under the sanads, on which the plaintiff relies, there was only 
the right to bring under cultivation the soil of the village and collect 
assessment. A khot is a collector of sarkar dost. The tenants are 
not his tenants. The tenants are to pay assessment according to the 
customary scale which the khot is to collect for Government and pay 
it in : see Tajubai’s Case (2). A khot can give korvls to cultivators, but 
they are liable to bo set aside by Government. Whatever his tenants 
pay him is not rent paid to him. but rent paid for Government. All 
these circumstances negative the assertion that he has a proprietary 
right in the village soil. As to khots, see The Collector of Ratnagin v. 
Vyankatrav {3). In Trimhak Vilhal v. l^arayan Dhondhhat{4:) \i was 
held that, in the absence of the words “ waters, trees ko.," in bis sanad 
no right in the soil could pass to a khot : see also Moro Abaji v. Narayan 
Dhondbhat Pitrei5). If an inavidar could establish bis proprietary right 
against a khot, much more so can Government if it has not given by its 
grant a proprietary right. If an inamdar has a right to deny a khot s 
right to cut forest, much more has Government, that khot being its mere 
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l5Zl]Macpherson (Acting Advocate-General) and Jardtne {Daji Abaji 
Khare with them)The relation between the khot and Government 


Southera Zilla ’ ’ ’ :-“Wbereas the Govotomeat has observed that the former 
Goveromect used to take the teak, blackwood, and other good timber grown on the 
lands situate in the aforesaid zilla belonging to any person whatever, the people did not 
take the trouble of raising (such timber trees); and (whereas the Government) thinks 
that itwould be to the advantage of all if from this day forth teak, blackwood, and any 
other kind of good timber (trees) were raised in the country, it is proclaimed to all the 
people that the Government has no intention feye) towards the trees that may be 
growing on the lands of any person whatever situate beyond the frontiers (limits) of 
the jungles preserved by tbe Government • • * that those who may own and may grow 
hereafter (such trees) may (i e., have tbe liberty to) deal with them in any manner they 
like ; and that no obstruction whatever will be made by the Government (to their so 
doing).” 

(1) 7 B.H.C.R. A.C.-J. 41 (45). {'2) 3 B.H.C.R. 132 (149). 

(3) 8 B.H.C.R. A.C.J. 1. 

(4) Printed Judgments for 1S81, p. 276. (5) 11 B. 680. 
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1888 precludes Government; from resuming a khot's village land. The primary 
March is. object in bringing him into the village was to reclaim and render 
cultivable the waste land therein : see Selections by Mr. Candy, pp. 5 
Appel- and ll. As a matter of contract, therefore, it is inconsistent that 
LATE Government should resume such land when he has spent his capital on 
Civil, itoprovement of the soil. In this case the land was brought under 

- f ultivation, but was left fallow when Government resumed it. As vatandar 

12 B. 535. fihot the plaintiff bad a pronrietary right in tbe soil, and had every right 
1-0 resist the resumption by Government. The plaintiff, as a matter of fact, 
f pent a good deal on the land ; and whether on the principle of an express 
contract or as equituble principle, tbe land could not be resumed by 
Government. The khoti vatan was given to the plaintiff in perpetuity. 
Having regard to the grant and tbe other sanads of a like nature. Govern¬ 
ment has now no right to disturb the plaintiff. Tbe words “ waters, 
trees, &c.. are not essential to pass proprietary right.” These words simply 
make the grant mere clear. Government grinted the land in perpetuity, 
and tbe plaintiff for his part bound himself to collect and pay tbe 
assessment bo Government. By the grant. Government did not reserve its 
right to resume or to disallow cultivation or cutting of forest. A khot has 
a right to give leases of the village land, to bring it under cultivation, and 
exercise all rights of ownership. There have been instances of partition. 
Tbe khot was held entitled to tbe land of his village— Hyderkhan v. 
Alikhan il). A fair construction of the sanads produced will establish 
that the grant to the plaintiff was out and out an absolute grant subject 
to payment of assessment. A dharekari is an absolnte owner, and khot 
can create a dharekari. There are cases where Government has paid 
compensation to khots for land resumed. A khots has been recognized as 
a proprietor of the soil ; see s. 3, Act (Bom.), VII of 1863 ; Reg. XVII 
of 1827, s. 8. He is not the same as a patel. Tbe functions of 
both are quite different: see Captain Dowle’s Rep, Vol. II. pp. 298, 
236: Selected Cases, Sud. Diw. Adalut, 144 (ed. 1843). Tbe grantsof 
[538] kowls alluded to for the appellant were grants to purchasers from 
khots. A kahnlayat amounts to an acknowledgment of tbe rights of 
Government to revenue of the khoii village. Government has no lyght to 
take cultivated or unculi ivated landiof the plaintiff’s village. The Collector 
of EatnagiHv. Vyankatrav (2) does nob decide what a khot is. The cases 
cited do not apply. 

JUDGMENT. 

Sargent, C. J.—The plaintiff in this case by his plaint, registered as 
a plaint in forma pauperis on the 10th July, 1864, alleges* that the village 
of mauza Ambedu Khurd, taluka^Ratnagiri, in the zillaof Ratnagiri, is his 
khoti vatani, and that the whole of the proprietary right belongs to him of 
either raising crops of any description whatever from, or of preserving and 
cutting the jungle and forest trees on, the lands of the said village : and 
be complains that since 1855-56 the Collector of the district has prohibited 
him from raising crops on the thikan “ kond assorda ” mentioned below in 
his plaint and cutting trees on the village lands, and prays that the 
obstruction hy the Collector be removed, and a decree be made for the 
payment by the defendant of Rs. 600 as damages. 

The Assistant Judge, having refused an application by the de¬ 
fendant for further time to put in his written statement, framed the 
following issues on tbe 5th November. 1864;— 

(1) 9 Harriog. Rep. 582. (2j 8 B-H.C.R. A.C.J. 1. 
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1. Whethar the plaintiff has any and what title or tenure in the 
village Ambedu Khurd? 

2. Whether such title carries with it a qualified or ^“'^ualfied right 
to the uncultivated or forest land within the said village and to all o 
any timber, brushwood, and trees of all kinds growing on such lands . 

3. If qaalifiod, to what extent? 

4 Whether by legal enactment, or by any local custom or usage 
having tne force of law, defeudaot was justified in appropriating or setting 
as forest preserves, the uoassessed or the parttoelar assessed 

laud nacned in the plaint? 

5. As to the claim for damages on acco int of the assessed lands so 

reserved. , . 

r339l The Joint Judge found these issues in favour of the plaintill. 

On appeal to this Court the decree of the Joint Judge was ^ever^d 
in order that she defendant might put in a wr.tton statement ^ written 
there might be a fresh trial. The Oolleetor ™ 

Statement, and at the new trial the same issues were settled as on the 

first trial, with the following additional issue 

Is the plaintiff's right barred by the kabulayatdar having accepted 
compensation ? 

The Joint Judge found that, under the settlement of A.D. 1788, plaint¬ 
iff was entitled, as khot. to the juogle produce, except timber, and to cul¬ 
tivate the jungle or waste lands of the village ; that, ic virtue of Du°loP e 
proclamation in 1824. the plaintiff acquired an unqualified right to the 
forest land in the village and timber growing oo it : that the deiendant 
had no right to appropriate assessed or unassessed lands for toiest pur- 
poses and that there had been no acceptance of compensation by plaintiff 
for tbe thikan in question ; and, lastly, he assessed the aamage sustained 
bv rlaintiff at Es. 600. and directed defendant to nay plaintiff tha. 
amount, and no longer to obstruct his occupation of the thtkan m question. 
Against this decision the Collector filed a memo of appeal on the oth 
December, 1868. the heiriog of which has been p^stpooel by the parties 

bill the present time. 

With resoecb to the particular land in question which was taken uoby 
Government for the purpose of making a forest preserve, it was treated by 
the Joint Judge as having been assessed by the Peshwa autnoritias on the 
occasion of the last settlemeur, in 1788. Wa t ,ink this was mcorrect 
although in the view we take of the rights of the parties ibis not material 
whether or no the thikan in question had been assessed. The Joint Judge 
arrived at his conclusion on tbe strength of Ex. 31, which is an extract from 
the record of the survey in 1788. Ir. appears, however, from the record itself, 
which was produced before us. that the headings of the several eyries are 
omitted in Ex. 31. and that tho land mentioned m sheet 26. which 
from tbe description of it. c.ao scarcely he doubted is tho laud in question 
(340] was waste land and not included in the assessment of thevillaije. 
The respondent had inspection of the book, an! tacitly adtuitfelthe 
justice of the conclusion, that the Joint Judge had been in error in 
deeming the thikan in question to have been assessed land. On the other 
hand, the evidence given by the plaintiff's witnesses shows that when this 
Buit was brought, it was varka-s land lying on the hill si'ie which had 
been cultivated in oast years, according to the custom of the country, for 
the purpose of producing a crop of the inferior descriptions of grain, which 
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such land is capable of doing every four or five years wifch very little 
labour expended on it. Mr. Shantaram indeed objected to this evidenoe 
being used, because it was only taken on the trial before Mr. Izon, whose 
decree was reversed by this Court. But the Collector's vakil, as appears 
from the roznama, was present on the occasion when it was taken ; it 
was treated as evidence on the second trial without any objection being 
taken by the defendant, and it was open to the Collector to have given 
evidence on that trial contradicting it, had he thought it of importance to 
do so. Mr. Shantaram admits it would be useless now to attempt to give 
any evidence on the subject, and does not ask to be allowed to do so. 
We may mention here that this description of cultivation, i.e.,"varkas 
or the cultivation of dry grains,” is stated by Mr. Wingate, in the 11th 
para, of his report on the survey and assessment of Katnagiri, as being 
“pushed over every part of the surface of the coHectorate of Ratnagiri 
where there is soil to raise a crop at all, even to the summit of the highest 
hills, the lands so cultivated being divided into the more level parts where 
the plough can he used and the steener slopes admitting only of cultivation 
by manual labour. Burcber, that the best kinds bear crops for five or six 
successive years, and then require a fallow of merely equal duration, the 
inferior kinds requiring longer fallows, and the worst only bearing two 
crops, it is said, in twelve years,” and he concludes in the 12th para with 
the remark that, “as far as he could see or learn, there was little, if any, 
unappropriated waste which is never cultivated to be found in the collecto- 
rate.” The thikan in question must, therefore we think, upon the evidence 
in the case, be taken to have been unassessed at the last pahani of 1788 
but to have been C541j varkas land on the bill side at the time it was 
appropriated by Government, but which had been up to that time culti¬ 
vated according to the custom of the country, as above described, with 
respect to such land. 

The plaintiff’s right to be a vatandar kkot was not disputed before 
us. The questions, therefore, for consideration are, first, whether the 
plaintiff wa^^ entitled to cut timber and other trees growing on unculti¬ 
vated or forest land as raised by the second issue, and secondly, whether 
the Government bad the right in 1855-56 to preclude the khot from 
continuing the cultivation of the above thikan by appropriating it to 
forest purposes. The plaintiff describes himself in bis plaint as the 
owner of the village, and it has been contended before us that the grant 
of the vatani khoti carries with it the ownership of the soil of the village. 
This conclusion is opposed to the repeated decisions of this Court, which 
are distinct in holding that, in the absence of a sanad expressly grant¬ 
ing it, the ownership neither of the soil nor of cultivated or uncultivated 
lands passes by the grant of the vatandari khotship. This was laid down 
distinctly in Tajubai’s Caseil), where it was held that the khot had only 
an hereditary right of farming the village. In regular Appeal No. 15 of 
of 1869 reported in Printed Judgments for 1875, p. 325, where the 
question was as to the right to cut timber on forest lands, Westropp, C.J., 
and Kemball.J., held that the kkot were not. as such, owners of the 
soil of the village in the absence of words in the sanad under which they 
claimed which could be construed to have that effect. In Trimbak Vithal 
V. Narayan Dhondbhat(.2} , the question arose between the khot and a 
subsequently created inamdar of the village as bo the forest land, and 
the Court, consisting of Westropp, C. J., and Nanabhai Haridas, J., 


( 1 ) 3 B. H. C. B. C. J. 132 (249). (2) Pzinted Judgments for 1881, p. 276. 
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held fchab the soil of the entire village, so far as the Goverornent 1®®® 

oonld pass it. passed by the words of the tiiam grant to the rnoT^ar, Maboh 
and that as the document on which the khots relied contained nothing 
to show that the forest trees or thereon were vested in them, the tnamdar 
and their assignees were entitled to the soil [842] and trees of the 
forest. Lastly, in Moro Abaji v. Narayan Dhondbhat Pitre (1), where 
the parties were the same as in the last case, but the question was as to 
oulturable lands, the Court, consisting of West and Nanabhai Haridas, JJ ., 
savs " they” (i. e., the khots) “ have relied on a general proprietary title 
“as involved in their khotship, which was conclusively negatived by 
the previous judgment of this Court. They have produced some instances 
of khotships created or enjoyed with such proprietary rights, ihe 
adjunction of these in a few special instances would by no means prove 
that they were generally incident to a khotship In the case of bhadtgi 
or temporary leasehold khotship. it seems admitted they wore not so. and 
that is enough to show that they are not essential to the conception of 
khotship. But for the purposes of the present case reference to the 
previous judgment is sufficient. Thit decides that, in the case of this 
village and as batwesn the parties before us. the khotship, as such, did not 

comprise ownershio.” 

Exception, however, has been taken hy the respondent to the above 
decisions, on the ground that they are not borne out by the important 
documentary evidence in this case, and which, it is sa>d (and probably 
with truth as to a large part of it) was not before the Courts on the 
previous occasions. That evidence was analysed and discussed at the 
hearing of this appeal with great industry and ability on both sides, but 
the conclusion we have arrived at, after a careful exainmatiOQ of 
that the inference from the above decisions, viz., that the vatandar khotship 
does not carry with it the proorietary right of Government in the soil, 
derives most imuori-ant confirmation from the documentary evidence 
before us. A very imnortant part of that evidence consists of 150 vdtdn- 
dari khoti sanads put in by the appellant, all of which, with two exceptions 
1 ) 12 ., snnarfs, Exs.‘89 and 68. granted by the British Government—come 
from the Peshwa's Daftar and go back far into the last century, and were 
relied on by both sides as throwing important light on the khoti 
tenure. The language of the Peshwa’s sanads (with the exc 'otion perhaps 
of one. Ex. 18/140 in which the enjoyment, as vatandar khot, of [543J 
the ” trees, palms, lands cultivable and uncultivable which exist in the 
village " is granted) is almost uniformly the same, and it will be sufficient, 
we think, to refer to Exs. 18/59 and 18/63 to show what was understood by 
the Native authorities by the grant of the khoti. The former saucid 

recites that the grantee had been carrying on the khoti as a bndheketriy 
and had asked that the khoti might be conferred on him as “ an hereditary 
estate and office/' as that ^ould give him encouragement to spend the 
necessary money and bestow the necessary labour uoon the land, whether 
rice land or vork^s land, as existing from ancient times and also upon such 
additional land which might be useful for cultivation, and thus by bring¬ 
ing lands under cultivation and by bringing in tenants he would make the 
village flourishing, and it concludes thus:—“Having considered and 
enquired into the matter and having found that there was xio vdlciudcir 
khot and that the business was done by badhekaris. and as we think that 
by conferring the village upon you the lands would be cultivated and 


(1) 11 E. 680 (686), 
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1888 brought into a state of perfection, we, having regard to the cultivation and 
March 15. prosperity of the village, have conferred on you the kkoH vatan of the 
aforesaid village. Therefore do you, your sons, grandsons and other 
Appel- descendants enjoy the vatani khoti of the village together with manvans, and 
LATE cultivate and bring the village into a state of perfection and collect the 
Civil. Government assessment according to the practice prevailing in the country.’’ 

- Again in Ex. 18/63, after reciting chat the grantees bad represented “ that 

12 B. 534 the village had been lying desolate, that badhehari khots were carrying on 
the khoti, but that the village was not properly cultivated and populated, 
and that in consequence they had been asked to carry on the khoti, that 
thereupon they had populated and cultivated the village, that if a vatan- 
paira were granted them they would be encouraged to bring the village 
into a flourishing condition and recover the Government revenue,” it 
proceeds thus :—" Thereupon after finding that there was no vatandar khot 
and what they said was true, the khoti vatan has been granted to you. You 
are to cultivate the village, recover the Government revenue, and carry on 
the management of the khoti as a vatan from generation to generation.” 
In Ex. 18/140, much relied on by the respondent, the words are "do you 
[544] also as vatani khot enjoy the trees and palms, the malkhandi 
land, rice fields, oulcivable and unculbivable lands which exist in the 
village, and having regarl to the cultivation and nrosperity of the village 
lands do you collect the Governmeot assessment according to the custom 
of the country.” 

The language of these sanads, which is a fair sample of the contents 
of the large bodv of vatani sanads put io evidence, shows that the grant 
oi vatani khoti did not change the character of the but created 

a permanent tenure of the khoti in lieu of the temporary and precarious 
holding of the hadhekari khot, and, further, that in both oases the khotship 
consisted in promoting the cultivation of the village lands ani collect' 
ing the Government revenue. No words, however, are to be found 
in them showing an intention to pass the proprietorship of Government 
in the soil; and had such been the intention we should, as stated by the 
Court in the Printed Judgments for 1875, p. 331, have expected to find 
such words as " waters, trees, stones and quarries, mines and 
hidden treasures” which are frequently found in grants in inam, and 
which in Ravji Narayan v. Dadaji (1) were held topasa the proprietary 
right and ownership of Government in the soil of the villages. In 
Ex. 18/140 it is true the trees and lands are expressly mentioned, but it is 
only the enjoyment of them as vatandar khot which is granted. It was said 
indeed for the respondent that the above words were merely formal, and 
their omission of no significance. The documentary evidence relied on {viz., 
Ex. 18/143 taken in connexion with Ex. 90 and Ex. 18/144 read in con¬ 
nexion with Ex. 18/32) does not, in our opinion, io any way support this 
view, but even if it were otherwise it is quite sufficient, in our opinion, to 
say that the application of the general rule of construction of grants to a 
subject by the State requires that language of such general import as is 
alone to be found in these sanads should be taken most beneficially to the 
State, and, therefore, construed so as to exclue the intention of passing 
the proprietorship of Government in the soil. This alone renders it unne¬ 
cessary to discuss in detail the evideoce relied on by the Collector as to its 
having [545] been the practice of the Native Government during the 18th 
century (a practice would be inconsisterit with the vatani khot being a 
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proprietor of the aoil) of granting not only entire vatani khoti villages in 
inam with the above words importing the conveyance of the ownership 
of the soil, but also specific portions of khoti villages described by metes 
and bounds. We may, however, say that Ess. 18/189, 18/178, 18/169, 
and 18/149 are, in our opinion, satisfactorily proved to be cases of the 
first description, and Ess. 18/207, 18/549, 18/536 and 18/537 of the 
latter. 

But although, in our opioion, it must be taken as conclusively esta¬ 
blished, both by authority and by the evidence produced in the present 
case, that the proprietorship of Government in the soil of the village does 
not, in the absence of a sanad expressly conferring it. vest in the khot by 
his appointment as vcttctndciT khot, the question still remains as to what 
is the precise nature of the rights wbicn the vdtanddf khot acquires by 
virtue of the grant in perpetuity of the right of cultivation of the village 
lands which is exoressly made incidental to the vdtani khotship 
of the village. And hero both parties have taken up a position far higher 
than can, in our opinion, be justified either on historical grounds or the 
documentary evidence in the case. It was, on the one hand, contend¬ 
ed by Mr. Sbantaram, for the Collector, that the khot was merely 
an officer or agent of the Government, whose duty it was to develop 
the oultivatioD of the village lands and that his position with resoect 
to Government differed in no respect from that of the hereditary patel of 
the Deccan, except in the circumstance that the Government settled 
annually with the patel the amount of revenue to he collected and with the 
khot at intervals of five or ten years, but it is to be remarked that this 
view is entirely opposed to that taken by the several officers of Govern¬ 
ment who reported on the nature of the khoti tenure in the early years 
after the introduction of the British rule into the Konkan. The reports of 
Mr. Pelly in 1819, Mr. Chaplin in 1821, Mr. Dunlop in 1824, Lieutenant 
Dowell in 1829, Captain Wingate in 1851, Mr. Turquand’s Letters to 
Revenue Commissioner in 1856, for which reference may be found atpp. 9, 
11, 16 of Mr. Candy’s Selections, show that they ail concur in [646} des¬ 
cribing the uaiandar fthot as an "hereditary farmer of the revenue,”—a 
character which has indeed been uniformly conceded to him by Government 
whenever his righ^ia have been in issue, and was found to he his correct des¬ 
cription in Tajubat'i Case (1). The history of the Deccan patch, for which 
it is sufficient to refer to tbe Bombay Gazetteer, Vol. XVIII, p. 318, shows, 
on the contrary, that the paWs were only herelitaiy officers, who were 
compensated by perquisites and freehold lands allotted to them as wages, 
except during the short period between 1796 and 1819. when tiie village 
revenues ware farmed by the pateh, who then settled with the Government 
for a lump sum,—a system, however, which was abolished by the British 
Government on tbe advice of C iptaio Pottinger at the latter datft. Lastly, 
the difference of treatment of tbe two classes by the British Government 
when the Deccan and Konkan were annexed, more especially as regards 
the introduction of the rayatwari system which was carried into opera¬ 
tion in the Deccan in 1818, can scarcely leave a doubt, chat tbe 
British Government found, on enquiry, that the khots of Konkan did 
occupy, both historically ami in fact, a different position from the patels 
of tbe Deccan,—a difference which indeed may well be accounted for by 
tbe poorness of the soil in the Konkan generally and especially in the 
Ratnagiri District, where the khoti villages abound, and which necessitated 
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the introduction of capital for the developmeot of the cultivation and 
prosperity of the villages. 

On the other hand, it was contended for the respondent, that the 
yzia»w right by virtue of his appointment as such consisted in the 

exclusive right of cultivation of the entire village lands, or, as it was 
sometimes exnressed, that the vatandar khot became the perpetual 
tenant of Government in respect of all the lands in the village 
except dhara lands. There are, however, no clear and distinct words 
to that effect to be found in any of the sanads which could, with due 
regard to the rule of construction of grants by the State already 
mentioned, admit of such ao intention, so opposed to the best ioterests of 
the State, being inferred on the part of Government; and if [347] 
corroboration were required that such was not the intention, it is to be 
found in the long-established usage, both of the Native and British Govern¬ 
ments, of granting kowls to individuals other than khots (as shown by the 
large body of evidence in the case) under which they were put into pos¬ 
session of portions of the uncultivated village lands on favourable terms 
as to payment of rent without the intervention or consent of the khot so 
far as appears on the face of the kotols, which in some cases are addressed 
to the khot himself in mandatory terms. However, the nature of the khot’s 
right of cultivation as established by custom hat been the subject of judi¬ 
cial decision. In Tajzibai's Case (1), where the knot's rights underwent 
the fullest enquiry and consideration in the lower Courts, it was found as 
one of the material facts with regard to the well-established custom of 
khoti tenure, that “ as the khot settles with Government for assessment 
of the village as a whole or for his share in it, it follows that he may let 
out for cultivation, or himself cultivate, without making any additional 
payment to Government on that account, any waste or uncultivated 
land of the village ; ’’ and in delivering judgment the majority of the Court 
in Tajuhai's Case say "the right to culcivato such waste or other lands as 
might be at the khot's disposal, or to give them out in cultivation on such 
terms as might be most to his advantage, must be regarded as the 
recognised mode of remuneration for services rendered.” This statement 
of the khot's position is referred to with approval by Couch, C. J., and 
Melvill, J., in Ramchandra Mahajan v. The Collector of Ratnagiri (2). At 
the same time it was held in both those cases thai the khot's right of 
cultivation and privileges, as stated above, were dependent on his fulBlment 
of the functions of the khotship. Subject, however, to the above condition, 
the custom of the tenure as so found confers on the khot, whilst the 
settlement exists, the right of cultivating the lands of the village and 
making the most of them. In other words, a permanent relationship is 
created between Government and the khot vvhicb cannot be interfered 
with as long as the settlement remains in force, except with the khot's 
consent, and, therefore, applying this ruling to the present case [648] 
(whether the land in question was assessed or not) in 1855 when the 
pahani of 1788 was still in force, the Government could not withdraw the 
tkikan in qusstion from his cultivation. It was doubtless contended by 
the Collector, that the khot derived his rights from the yearly kabulayat 
which ho was in the habit of passing under the British raj : but we 
entirely agree with the Court below, that the kabulayats passed by the 
Eatnagiri khots can only be regarded as " formal agreements by which 
the engages to make good the fixed sum at which the revenue is 

(1) 3 B.H.C.R.A.C.J. 132, 149, 151. 7 B.H.C.R. 41 (45). 
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assessed, coupled with two securities for the punctual payment of the 
revenue.” 

It was urged, however, for the appellant, that the khoi's right of 
cultivation did not extend to cultivating the jungle on the land in question. 
But no attempt was made before us to dispute the conclusion of the 
Court below, that the plaintiff had uninterruptedly enjoyed the jungle 
produce and brushwood growing on it and the right to cultivate it, and 
indeed we agree with the remark of Mr. Izon, who tried this ease on the 
first occasion, that, in the absence of evidence to show that the right to 
the jungle produce was intended to be reserved to Government, it is to be 
presumed that a person baving the hereditary khotship of the village with 
the right cultivation is eutitled (although not perhaps exclusively) to cut 
down jungle, i.e., brushwood, whether as a source of revenue or for the 
purpose of bringing the land into cultivation. In this view, therefore, of 
the khot's rights the respondent would necessarily be entitled to damages 
for the years during which be bad been excluded from the enjoyment of 
thikan in question as assessed by the Court below, and for au injunction 
restraining the Collector from excluding him in the future, at any rate 
during the continuance of the paftani of 1788. Whether on the occasion 
of a new settlement the Government could withdraw the land from 
cultivation, was not before the joint Judge; and it is plain from the 
ground of decision adopted by the Joint Judge, which rested entirely 
on the fact of the thikan having been assessed in 1788, that the injunction 
granted by him was not intended to prejudice any such question. On 
this appeal, as indeed could not be otherwise, the question has not been 
argued, although tbe [349] discussion which the general nature of the 
khoti tenure underwent may have an important bearing on it when 
it arises. We are, therefore, not called unon to express any opinion 
on the particular question, and it would be highly inconvenient to 
do so. As to tbe respondent’s right to cut timber on tbe forest and 
uncultivated land raised by the second issue, tbe case in the printed 
judgments for 1875, p, 325. is a distinct authority, at any rate as 
to forest land, that, in the absence of a sanad expressly granting 
the right to cut timber and the proprietorship in the soil of the village, 
the khot cannot assert such right as khot or under Dunlop’s pro¬ 
clamation. In The Collector of Batnagiri v. Baghunathrav {1), Melvill, J., 
considered that the ruling in the last case amounted to a decision 
that a khot has no right to cut timber, either as a khot, or by virtue of 
Mr. Dunlop’s proclamation on land held by him as a khoti, unless he could 
prove the grant of a proprietary title in the land of the village, and applied 
it to timber growing on ” land held by him either as khot, or as tenant 
under the co-parceners.” It may be a question whether this did 
not carry the ruling beyond wbat was the intention of the Court, as 
Westropp, C. J., distinctly refrained in bis judgment from expressing any 
opinion upon the general rights of khots, and what is even more important, 
Veferred without disapproval to his decision in The Collector of Batnagiri 
v. Vyankalrav Narayan Surce (2), in which, whilst reserving his opinion 
as to ordinary khoti lands, he held that at any rate as regards khasqi or 
khoti nisbat lands the khot had a proprietary right which would that 
entitle him to the benefit of Dunlop's proclamation ; but however 
may be, the conclusions arrived at in this judgment render it impossible 
to hold that the khot has any right of proprietorship in uncultivated land 
which could fall within the contemplation of Dunlop’s proclamation. 

(1) Printed Judgmeota foe 1875. p. 324. (2) 8 B.H.C. R.A.C J. 1 
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We must, therefore, coofirm the decree, except so far as it declares 
that the respondent is entitled to cut the timber on the uncultivated and 
forest land, and declare that the respondent is not so entitled. Parties to 
pay their own costs throughout. 


12 B. 550. 

[350] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


Shankar Gopal and others [Plaintiis) v. Babaji Lakshman 
and another, {Defendants).* fSth April, 1888.J 

Vatandars' (Bomh'iy) Ad, III cf 1874, s. -Decree-Execution—Tramfer of yatao 

property from one not vAtaodat—Construction—Collector's certificate yrohtbimg 
delivery oj decreed properly — Practice — Procedure. 

Tbe plaiotiff Shankic and hia brother, who were vatandar deshpandes, sued to 
redeem a certain property alleged to have been mortgaged by theic undivided 
natetnal aunt to tbe defendant Babaji. Babaji objected, on the ground that the 
plaintifis were not tbe heirs of the widow, who had left a daughter. The daughter 
was joined as oo-plaintiff. and a decree passed iii her favour. 
was confirmed by the Special Judge. The plaintifia being dissatisfied with ^is 
decision applied to the Collector for the issue of a certificate, under s. 10 of 
(Bombay) ^Aot IIT of 1874. prohibiting the property from out of the 

familv ^The daughter in the meanwhile obtained possession of the property 
under^tbe decree. Subsequently the certificate applied for by the plaintifis was 
filed bv them. The lower Court, feeling doubt as to whether the Collector 
coKtially issue the certificate and bow far it would operate, referred the case 

to tliG 

Beld that the Court should not act upon the certificate of the Collector. The 
efifct of the decree being to transfer the property from the mortgagee who was 
nora uafandai.to the daughter, who. according to the Collector’s certifica e. was 

all^nol one, s. 10 of (Bombayl Aot III of 1874 h.d no »PPl;d» 

if be thought proper, should take proceedings under s. 6. cl. (1), of tbe Act. 

[F., 13 B. 343 (347).] 

THIS was a reference by Eav Saheb Eamchandra Balkrishna Ghitale, 
Subordinate Judge of Sangola and Malsiras, under s. 617 of the 0ml 

Procedure Code (Act XIV of 1882). t j i 

Thfl nlaintitfe Nos. 1 aod 2 sued in the Subordinate Judge s Court at 
Sangola to redeem eertain land from defendant No 1, to whom they 
Xed it was mortgaged by their deceased par ernal aunt one degree 
who lived united with them and died leaving no heirs nearer 
Zn theleWe ™ D^fen^^^ No. 1 pleaded that plamtiffs Nos. 1 and 2 
were not the heirs of the deceased mortgagor, as she left a daugh er 
qiirvivinc her The daughter was accordingly made plaintiff No. 3 with 
TorTw" consent, and the case was proceeded w.th to judgment which 
was delivered on the 12th .August, 1886. in favour of plaint,£f No. 3. [5S1] 
Zt ItUed with this deeision. plaintiffs Nos. 1 and 2 aPP -ed or rev.s.on 
to the Special .Judge, who confirmed the decree on the ..1st April, 1887 

Before the decree was eoofirmed by the Special Judge, plain iff 
No. 1 applied to the Collector of S8ola»ur praying for the jue of the 
certificate under a. 10 of the Vatan .4ct (Bombay) No, III °f 1874, on 
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850 



YI.l 


SHANKAR GOPAL V. BABAJI LAE3HMAN 12 Bom. 552 


1888 
APRIL 5. 

Appel¬ 

late 

Civil. 

12 B. sso. 


1. " Whether plaiobiff No. 3 is a mtandar within the provisions of 
the Vatan Act (Bombay) No. Ill of 1874 ? 

2. “ If so, whether the Collector can legally issue his certificate 
under s. 10 of the Act when tbs service in respect of the vatan has 
become commuted ? 

3. " If 30, whether the certificate can operate in favour of 
plaintiffs Nos. 1 and 2 beyond the cancellation of the decree ? 

4. “ If so, whether plaintiff No. 3 can be ousted of her possession 
given to her before the issue of the certificate and properly made over to 
plaintiffs Nos. 1 and 2, because of it instead of the mortgagee ? 

5. “ Whether the .\mending Act (Bombay) V of 1886 can operate 
retrospectively against plaintiff No. 3, to deorive her of her rights vested 
in her before the oassing of it, by postponing her succession to all the 
male heirs of the vatandars ? ’* 

The Subordinate Judge’s opinion on the first point was in the 
affirmative, and on the second, third, fourth and fifth in the negative. 

[552] Mahadcv Bhaskar Ghauhal, for plaintiffs Nos. 1 and 2.—The 
plaintiffs are the rightful heirs of the original mortgagor, their aunt,-who 
was united with them. The Collector rightly issued to them the certificate, 
and the Civil Court ought to have estopped execution of the decree under 
8. 10 of the Vatandar.s’ (Bombay) Act III of 1874. Under this Act a 
female cannot succeed to the vatan, and the plaintiff being the daughter 
of our aunt could not succeed. The vatan property is inalienable, 
whether services are dispensed with or not, and the circumstance that 
services have been commuted, does not ebange its nature —Jagjivandas 
v. Imdad 4/i(l). 

Balaji AbajiBhagvat, for plaintiff No. 3.—Where services aredispensed 
with, the vatan property is alienable. A daughter is an heir: see s. 4 of 
(Bombay) Act III of 1874. The father of the plaintiff was a vatandar 
and was succeeded by his widow. Section 4 of the Act, as also the amend¬ 
ing Act V of 1886, 8. 2, include her in the definition of vatandar, 
though her succession is postponed. My client was a vato,ndar, and the 
Collector could not issue the certificate under s. 10 of the Act, which 
applies in cases where the nroperty alienated is in the possession of a 
vatandar. Here the mortgagee was not a vatandar, and the section has 
no application. 

Vasudev Gopal Bhandarkar, for the mortgagee, contended that should 

the certificate of the Collector be held valid, his client would be entitled 
to possession. 


the ground that the property was deshpande inam, and could not pass, 
as such, out of the family of the vatandars. The certificate was granted 
accordingly and sent to the Subordinate Court at Sangola, in order that the 
decree might be cancelled. It was dated the 22Dd March, 1887, and was 
received in the Subordinate Judge’s Court ou the 27th. Before the issue of 
this certificate, plaintiff No. 3 applied for possession of the property 
decreed to her, and it was given her on the 1st February, 1887. 

Tbe Subordinate Judge referred the following questions to the High 
Court for its decision :— 


(1) 6 B. 211. 
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r JUDGMENT. 

Sargent, O.J.—The effeefc of bhe decree of the 21sb April, 1887, 
was to transfer the vatan prooerty from the mortgagee to the third 
plaintiff, who, according to the Collector’s certificate, is not a vatandar. 
But the mortgagee himself was not a vatandar, and under such circum¬ 
stances we do not think that the decree was within the contemplation of 

s. 10 of (Bombay) Act III of 1874, the object of which was to give practical 
effect to the prohibition against alienations by vatandars as provided 
by SS.5 and 7. The Court should, therefore, not act upon the certificate of 
the Collector, but leave him to take proceedings, if bethinks proper, under 
s. 6, cl. 1. Under these circumstances it is nob necessary to answer the 

other questions. 


12 B. 5S3»13 Ind. Jur. 10^. 

[SS3] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Earidas. 


Nahayandas Bamdas {Plaintiff) v. Saher Hdsein (Defendant). 

[9th April, 1888.] 

Procedure Code (Act XIV of 1832). s, i5^-Procediire. 

t rmZnl" tioo wi'th ''ta.'-r ^ “‘’hi! 

So ooavoidaMj°prrv.nt.d (rom making himself acquainted with the ease 

against the minor. „ 5 -._--siding in a Native Slate afc a distance from the 
M ^ oh/*Coutt who was appofoted guardian ad litem, and the Nazir was 
Jlt^Lntedtrom conducting the minor's defence without inourriog expense which 

thy>laiDtifi refused to p y cancel the appointment of the Nazir 

asffrdLo’Vd hS. uod'L'“453 of thi Oi.il Prooedure Code (A„. XIV of 1385). 

[R., 28 B. 626 (628) ; 22 M. 3U (316).] 

THIS was a reference by Eav Saheb Vyaokatrav Eukmaogad 
Inaoidarf Subordinate Judge of Bijapur, under s. 617 of the Civil Prooe- 

dure Code (Act XIV of 1882). 

The facts of the case were stated as follows 

‘•One Narayandas bin Eamdas sued one Gaffur Saheb, a minor, 
.. the son and heir of Saheb Husain, the deceased executant of a 
. A A f.A 191-h Sanbemher 1884. to recover Es. 20 as principal 
sf 11- 4.0 as "iot“resi.Es. 31-14-0, with costs from the estate 
^ffhe deceased The bond sued on was said to have been passed at 
Biiatur^ and the cause of action was said to have aoerned within the 
— of the Subordinate Judge's Court at Bijapur. The minor de- 

fondfnt is residing with one Chandabi, his sister, in the Miraj State outside 
Br^rsh India and no other person is said to be living in British India who 
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is fib and willing to act as his guardian ad litem in this suit. His 
property is presumably worth less than Bs. 250. On the application of 
[554] the plaintiff’ssupported by an affidavit, the Nazir of the 
Subordinate Court was, under the circumstances, appointed such guardian 
under s. 156 of the Code of Civil Procedure, and summons was duly 
served on him. He said that as the minor resides with bis relatives at 
Miraj he was not able to obtain any instructions from tbe latter as to tbe 
merits of this case, and that, therefore, be was not in a position to make 
any defence in this suit.” 

The questions referred hy the Suhordinate Judge for the High Court's 
opinion were:— 

1. Whether, under the circumstances mentioned above, the Nazir 
sufficiently represents tbe minor defendant ? 

2. If not, what procedure should tbe Court follow for tbe purpose 
of bringing tbe suit to a trial on the merits? 

The Subordinate Judge’s opinion on the first point was in the negative. 
On the second be was of opinion, that a sufficient fee should be levied 
from the plaintiff, to enable the Nazsr to put himself in communication 
with the natural guardians or other friends of the minor for the purpose 
of obtaining instructions from them, that tbe fee so levied should be 
calculated as costs in the suit, and that the amount of fee to be levied 
should be determined by the Court. 

Vishnv, Krishna Bhatvadekar, for tbe plaintiff:—The Court has no 
power to demand fees from the plaintiff. As tbe Nazir has accepted the 
guardianship, he is bound to obtain all instructions from bis ward. He 
can get tbe expenses from the minor’s estate. Tbe Court may remove the 
Nazir under s. 458 of the Civil Procedure Code, and appoint another 
person to defend tbe suit. 

Vasudev Gopal Dhandarkar, for the defendant:—The plaintiff will not 
be a loser if he pays the expenses, for if he succeeds in tbe suit be will get 
them included in tbe eosts. Under the rule of English law, a plaintiff in 
such a case is called upon by the Court to pay such expenses, and the 
Court is to make order as to its repayment on decision : see Simpson on 
Infants, p. 464. 

JUDGMENT. 

SaBGENT, C. J.—There is no power in the Court to order the 
plaintiff to pay a fee for the purpose of enabling the Nazir, who [555] 
has been appointed guardian ad litem, to put himself in communi¬ 
cation with the natural guardians and other friends of the minor, but the 
Court may well and indeed ought to refuse to go on with the suit if it 
should be of opinion that the Nazir has been unavoidably prevented from 
making himself acquainted with the case against the minor. In the 
present case, the minor is residing in a Native State at a distance from the 
Nazir, who is thus practically prevented from conducting the minor’s 
defence without incurring expense; the Court might well, under such 
special circumstances, in the event of the plaintiff I'efusing to provide the 
means for enabling the Nazir to obtain the necessary information from 
the minor’s relations, cancel the appointment of the Nazir (which it is to be 
remarked is not obligatory on the Court) either in exercise of its inherent 
power over its own officer or at any rate under s. 458 of the Civil Proce¬ 
dure Code, which applies to other causes for removal as well as 
misconduct. 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


JOSHI Kalidas (.Plaintiff) V. KOLi Dada Abhesang (Defendant)."^ 

[12th April, 1888.] 

Bond—PeHalty^Siipulaiion to pay double (hi amount of debt on default of payment of 
any instalment. 

A stipulation by which, on default of payment of one ioetalment, doable the 
entire amount of the debt due under an instalment bond was to become at once 
payable, held to be iu the nature of a penalty. 

This was a refereaca by Bav Saheb Eanchodlal K. Dassai, Subor¬ 
dinate Judge of Umretb. under 3. 617 of the Civil Procedure Code (Act 
XIV of 1882). 

The facts of the case were stated as follows :— 

" The defendant in this suit executed the bond sued on in fa^ur 
the plaintiff on the 5th July, 1885, for Es. 26 Babasbai, eoual to British 
currencv Rs. 22-12-0, promising to pay the same [656J by two equal 
instalments, the first instalment to be payable, on the 4fch August, Ibao, 
and the second on the 22nd November. 1885. They agreed jointly 

a severally double the amount of the said bond, t.e., Es. 52 m British 
curreLv. on their failure to pay the instalments on the first ta meat 
regularly on the dates or date specified m the said bond The obligors did 

^^’^Thl subordinate Judge referred the following question to the High 

Court for its decision l • 

the condition in a bond that if the sum of Babasbai rupees, 
t -was passed, be not paid on the dates specified therein, double 

ri^nunt thereof in British currency rupees shall be payable by the 
the amo obligee is a penalty ? and if so. can it be enforced . 

Subordinate Judge was of opinion, that the condition was a 

u,r that it could not be enforced. 

Gokuldas Kahamias. for the plaiotiff, contended th^t the stipu¬ 
lation was not in the nature of a penalty, and cited Bati Nath Smgh v. 

Bhatvadekar. for the defendant :-The stipulation 
„nts L a pTnaTtv, and should not he allowed-Ths Protector Endow- 
Tni Loan ond Annuity Company v. Grice (2). A vadhi dzdh. clause was 
heu torrpenal c\Lo-Kanj. Kamlakar^. Gopznath Here the 
Sirtion goes higher than vadhi didhi. and ncust he disallowed. 

JUDGMENT. 

Q.prwNT CJ— We thinktbe Subordinate Judge was right in holding 
that the stipulation, hy which on default of payment of one instalment 


(1| 14 C. 246. 


• Civil Reference No. 52 of 1887. 

(2) 6 Q.B. D. 592. (3) Printed Judgments for 1875, p. 104, 
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double tbe entire amount of the debt was to become at ooce payable, was 
in tbe nature of a oenalty. The mere acceleration of payment of tbe debt 
would not have that effect, but the enhancing the amount of the debt (in 
this case [557] amounting to more than 100 per cent.) ought, we think, to 
be so regarded, as shown by the remarks of the Court in Sterne v. Beck (1) 
and The Protector Endowment Loan and Annuity Company v. Grice (2). 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 

Keshav Govind Joshi {Plaintiff) v. Jamsetji Cursetji 

{Defendant).* [23rd April, 1888.] 

Pleader and client, costs belwetn --Act I of 1346, s. 6—Qaaatum meruit. 

lo a suit brought by R. in forma pauperis against the defendant he had en¬ 
gaged the services of the plaiotiQ as his pleader, but no express agreement for 
the remuneration of tbe plaintiS was made. Tbe suit was numbered, and, after 
the evidence on either side bad been gone into, tbe trying Court made an order 
dispaupering R. On an application by R., who offered to pay tbe Court-fees, 
the High Court under its extraordinary jurisdiction made an order directing tbe 
lower Court to receive tbe fees and to proceed with the suit. R. paid the fees, 
but tbe suit was compromised. The plaintiff did not attend to the suit after 
remand. Tbe plaintiff having sued tbe defendant for his fees, the Subordinate 
Judge was of opinion that one-lourth fee under 9. 6 of Act I of 1846 should be 
awarded to tbe plaintiff. On reference to the High Court. 

Held, that the plaintiff was entitled to a quantum meruit, which was to be 
determined with reference to all the circumstances of tbe case-’-thore being no 
express agreement in the case. 

This was a reference by Rav Bahadur Chuoilal Maneklal, First Class 
Subordinate Judge of Thana, under s. 617 of tbe Civil Procedure Code 
(Act XIV of 1882). 

Tbe facts of tbe case were stated as follows :— 

The plaintiff brought this suit in the First Class Subordinate Judge’s 
Court at Thana, to recover his fees in suit No. 388 of 1885, which was 
brought in the same Court in forma pauperis by one Ratanbai against the 
present defendant, who had engaged the plaintiff as a pleader in that suit. 
No express argeement for the plaintiff's remuneration was alleged to have 
been made. [558] The said suit, No. 388 of 1885, was numbered and 
registered as a regular suit. Evidence on both sides had been gone into, 
but tbe final decision of the Court was under s. 414, Civil Procedure Code, 
and the plaintiff was ordered to be dispaupered. The plaintiff then applied 
to the High Court under its extraordinary jurisdiction, and offered to pay 
the requisite Court-fees. The High Court reversed the order of the Sub¬ 
ordinate Court and remanded the case, with directions to levy the requisite 
Court-fees. The plaintiff paid the Court-fees, but the suit ended in a 
razinama. The present plaintiff had not attended to tbe case after the 
remand. 
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The question referred by the Subordinate Judge for the High Court’s 
decision is— 

Whether, under the circumstances above stated, the plaintiff is entitled 
to his full fees, or only to one-fourth of the fees ? 

The Subordinate Judge was of opinion that the plaintiff is entitled to 
only one-fourth fees under Act I of 1846, the suit not having been decided 
on its merits. 

Shivram VitJial Bhandarkar, for the plaintiff.—The plaintiff is 
entitled, under the circumstances of this case, to full fees. There is no rule 
what fees a pleader should charge. The rule of law applies where the parties 
are to be charged with costs of a suit. See Gangji Yithal v. SitaTam 
Shridhar (l). 

Vishnu Krishna Bhatvadekar, for the defendant. 

JUDGMENT. 

Sargent, G. J.—The Subordinate Judge is wrong in thinking that 
the pleader is only entitled to one-fourth fee under s. 6 of Act I of 1846— 
Gangji Vithal v. Sitaram Shridhar (1). The pleader, in the absence of an 
agreement, is entitled to a quantum meruit, which ought to be determined 
with reference to all the circumstances of the case. The Court in assessing 
the quantum mav be guided by the percentages laid down by law for the 
regulation of costs between party and party, but is not bound to adopt that 
guide where the circumstances of the case would render it unjust to do 
so See the judgment in the above case and authorities referred to. 


12 B. 599. 

[559] APPELLATE CIVIL. 

Before Sir Charles Sargent, Et, Chief Justice, and Mr. Justice 

Nanabhai Baridas. 


TaRACHAND {Original Plaintiff), Appellant v. SUKLAL AND 
another {Original Defendants), Bespondents.* 

[18th April, 1888 ] 

Champerty-Agreement to divide property after litigation if successful-Fur7tishing 
'nioticy ujid^T such 

An agreement to furnish money for litigation on the terms of sharing the 
oroperty to be recovered thereby, is not necessarily void in India, nuless acco“' 
pan^ied by circumstances which lead to the oonclusioa that it wasnot a 
5 ne for tL acquisition of an interest id the subject-matter 
illegitimate transaction got up for the purpose merely of spoil, or 
disturbing the peace of families, and carried on from a corrupt and improper 

motive.” 

This was a second appeal from a decision of J. B. Alcock, Assistant 
Judge of Kbandesb, confirming the decree of Eav Saheb K. N. Patankar, 

Subordinate Judge of Bhusaval. 

The plaintiff claimed, as assignee of the equity of redemption oi 
Eamji and Sakharam. to redeem a plot of ground alleged to 
mortgaged by Eamji an d Sakharam’s father to the first defendant in 1863. 

• Second Appeal No. 505 of 1885. 

(1) 9 B H. 0. R. 33. 
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The deed of sale, on which the plaintiff founded his claim, was, as 
stated by the Assistant Judge in his judgment, “ an agreement to furnish 
money for litigation on terms of sharing the property recovered.” 

The Court of first instance rejected the plaintiff’s claim. 

The plaintiff appealed to the Assistant Judge, who confirmed the 
lower Court’s decree with the following remarks : — 

****** In the present case, however, the purchase is with¬ 
out consideration and champertous. The alleged consideration for the 
appellant's deed of sale consists of the amount of the mortgage to Sukal 
plus Rs. 100 in cash. The vendor Ramji states that the appellant retain¬ 
ed Rs. 75 for purposes of litigation and that it was agreed, when the 
mortgaged ground had been redeemed, it should be equally divided 
amongst the parties to the deed. I think that the Subordinate Judge was 
right in holding [S60] that this is not a genuine purchase of the equity of 
redemption, though he has not expressed himself either clearly or 
accurately in saying that the agreement is against morality or public 
policy. The so-called deed of sale is nothing but an agreement to furnish 
money for litigation on terms of sharing the property recovered, and is, 
therefore, void * 

The plaintiff preferred a second appeal to the High Court. 

Inverarity {Vasudev Gopal Bhandarkar with him), for the appellant:— 
The doctrine of champerty has been wrongly applied. Such a transaction, 
as this, is not void. It is not opposed to public policy or immoral. The 
agreement to pay off the mortgage-debt is a good consideration for the 
bond in question. It is not denied that the property is redeemable. The 
doctrine of champerty and maintenance has been held not to apply to 
India without proof of corrupt and improper motive in supporting litigation 
to the annoyance’ and disturbance of peace of families— Ckedambara 
Chetty v. Benga Krishna (1) ; Ram, Goomar Coondoo v. Chunder Canto 
Mookerjee (2) ; Abdool Hakim v. Doorga Proshad Banerjee '3). 

Farran {GhanashamNUkanthNadkarniy!\\i\i him), for the respondents 
—The property sought to be redeemed bad been mortgaged with a gahan- 
lahan clause, and tbe respondents have spent a considerable amount of 
money over it. It would, therefore, be bard to allow it bo be redeemed. The 
mortgagors allege that they have been cheated by tbe appellant. Tbe 
whole transaction, therefore, is suspicious and should not be recognised. 
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JUDGMENT. 


Sargent, C. J. —Both the Courts below, apparently following the 
strict English law, have held tbe agreement to be void, on the ground that 
it was one to furnish money for litigation on the terms of sharing tbe 
property recovered. Such a transaction, however, is not necessarily void in 
this country, unless accompanied by circumstances, which, in the language 
of tbe Privy Council in Chedamhara Chetty w. Renga Krishna {\), and 
Ram Goomar Coondoo v. Chunder Canto Mookerjee (2) lead to the conclu¬ 
sion that it was not a “ bona-fide one for the acquisition of an interest in 
[561] the subject of litigation, but an illegitimate transaction got up for 
the purpose merely of spoil, or of litigation, disturbing the peace of 
families, and carried on from a corrupt and improper motive”. In Abdool 
Hakim v.Doorga Proshad BanerjeeiZ) tbe application of this test is consider¬ 
ed, and tbe judgment may perhaps be of assistance to the Courts below 


(1) 11.A.24I. 


B VI—108 


(2)4 I.A. 23 = 2 0. 233. 
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in determining whether the agreement in the present case was contrary to 
“ good policy and justice” in the sense in which that expression is used 
by the Privy Council in the cases above referred to. We must, therefore, 
reverse the decree of the Court below, and send back the case for a fresh 
decision, having regard to the above remarks. Costs of this appeal to follow 
the result. 

Decree reversed. 


12 B. S61 = 13 Ind. Jar. 110. 

REVISIONAL CRIMIN,\L. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 


Queen-Empress v. J. Grant. * [30th April, 1883.] 

European Briiishsubject-Privilege-Waivir-High Oourt-JurisdictionofHighCmrt 
over European British subjects inSind^Code of Crtmxnil Procedure {Act X of 
1882), ss. 4, cl. (i), 453 and 45 i—Bombay Act XII of 1866.. 

Where a Eatopeao British subject waives bis right to be dealt with as such 
by the Magistrate before whom be is tried, he thereby loses all ‘bo beaoflts of 
thosoeoial procedure provided for him uodet Chap. XXXIII of the Code of 
Ctimfaal Pwcedute (Act X of 1832). indudiog the right to have the proceed- 
ioes io bis case reviewed by a Presidency High Court, if another Court exercises 
ZhTpha^cvisLaal junkiotioa under the Code in cases other than those 

against European British subjects iQ the place where be IS tried. , 

The definition of “High Court ” in s. 4, cl. (t), of the Code of Criminal 
Pr^edure (Act X of 1882j must be read with reference ‘o .‘be PJ®" 

ceedines” against European British subjects contemplat^ m chap. XXXlIt, 
and DO^t wifb reference to proceedings generally against Europeans, including 
proceedings in which they waive their rights under that chapter. 

Tf therefore in any particular case, the special rules contained in 
chap XXXlIl ’of the Code cease to have any application, the definition of High 
Court the former part of s. 4. cl. (i). ceases also to have any applica ion to 

suoh a case. The definition in the latter pact of the section then prevails, and 

the case falls within the category of “ other cases" to which that part of the section 

applies* , fy.. 

r5621 The accused, a Eacopean British subject, was tried before 
Macistrate of Karachi and convicted of crimiDal breach of trust under s. 403 of 
the Indian Penal Code, andaeoteDced to six months* simple imprisonment. 

At the trial, ho waived his right to be tried as a European British subject. 

Held that the accused was not subject to the revisional jurisdiction of the 
High Court Tbe accused not having been tried under the special procedure 
laid down for tbe trial of European British subjects, the Sadar Court in Bind, 
wiicb under Bombay Act XII of 1866. was the highest Court of Appeal m »l 

civil and criminal matters io Sind, had the revisional of 

iD the present case by virtue of the latter part of s. 4, cl. (t), of theOodeof 

Orimin&l Procedure* 

Tnl a;! 1.!“/ 

136 P.L.R. 1908=4 P.W.R- 1908 (Cr.).] 

Trp accused James Grant, was tried before Francis Gibbon. City 
M tticfrafce of Karachi and convicted of oriminal breach of trust under 
“gg of the loin Penal Code (Act XLV of 1860), and aentenoed to a,. 

months’ simple imprisonment. __ 


• Review, No. 68 of 1888, 
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At the trial the accused waived bis privilege to be dealt with as a 
European British subject. 

On a view of the Magistrate's criminal return, which was forwarded 
by the Judge of the Sadar Court in Sind “ as the return of the trial of a 
European British subject,” the High Court sent for the record and pro¬ 
ceedings of the case, and considering that sentence appeared to be 
inadequate as well as illegal, issued a notice to the accused, under s. 439 
of the Code of Criminal Procedure (Act X of 1882), to show cause why 
the conviction and sentence should not be reversed and why he should 
not be committed to the High Court for trial. 

The case was argued before Birdwood and Parsons, JJ. 

Inverarity, for the accused.—The High Court has no jurisdiction to 
revise the proceedings in this case. The accused waived his right to be 
tried as a European British subject. He, therefore, lost ail the benefit of 
the special nrocedure laid down in chap. XXXIII of the Code of Criminal 
Procedure (X of 1332). That chapter does not oust the ordinary Criminal 
Courts of jurisdietion. It confers on a European British subject a 
privilege to be tried by a certain class of Courts and by no others. Such 
a privilege may be waived by the accu-ied. And when it is waived, be is 
amenable to the jurisdiction of tbe ordinary tribunals. 

[563] In the present case, the accused, having waived his privilege, 
must be taken to have been tried under the general provisions of the Code. 
The only Court, therefore, that can revise the proceedings of this case is 
the Sadar Court in Sind, which, under Bombay Act XII of 1866, is the 
highest Court of appeal in civil and criminal matters in Sind. That Court 
for the purposes of this case falls within tbe defiuitioQ of the teren ‘ High 
Court ’ as given in s. 4, cl. (i), of Act X of 1882 This Court has, therefore, 
no jurisdiction to revise the proceedings of tbe Court below. Befers to the 
ruling In the matter of the petition of Q<«ros(l). 

JUDGMENT. 

Birdwood. J. —We called feff this case on a review of the Karachi City 
Magistrate’s criminal return for January last, which was forwarded to us by 
the Judge of the Sadar Court in Sind as the return of the trial of a Euro¬ 
pean British subject. On an examination of the record and proceedings, 
the sentence passed by the City Magistrate appeared to us to be inade¬ 
quate ; and if the accused could be regarded as a European British suhjact 
it would have been illegal. We, therelore, issued a notice to the accused, 
under s. 439 of the Code of Criminal Procedure, to show cause why the 
conviction and sentence should not be reversed, and why be should not be 
committed to the High Court for trial. 

It is argued by Mr. Inverarity, the learned counsel for the accused, 
that as he did not claim at tbe trial to be dealt with as a European British 
subject, he cannot now be regarded as such ; and that as the offence was 
committed in Sind, where the highest Court of criminal appeal or revision is 
the Sadar Court, the case falls under the general rules of the Code of Crimi¬ 
nal Procedure, and not under the special rules contained in chap, XXXIII ; 
and that, therefore, the High Court at Bombay has no jurisdiction 
to review the case under chap. XXXII. The decision of the Calcutta 
High Court in the case of Qniros and another (1) is relied on in support of 
this argument. In that case, Quiros and Maunders and several others, all 
European British subjects, were charged with rioting and violence before 


1688 
APRIL 30. 
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12 B 561== 

13 lod. Jap. 
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(1) 6 0. 83. 
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an Assistant Magistrate vested with the powers of a Magistrate of the 
Second Class [564] only. Under s. 72 of the Code of Criminal Procedure 
of 1872, they were triable only by a Magistrate of the First Class, who 
was also a Justice of the Peace. Before patting them on their trial, the 
Second" Class Magistrate asked each of them whether he objected to be 
tried by him. He did not. however, inform them that, under s 72, he 
had no jurisdiction, and that they were triable only by a Magistrate of a 
higher class. None of the accused objected ; and the trial proceeded and 
ended in their conviction. Quiros and Maunders applied to the High Court 
to quash the proceedings, on the ground that the Magistrate had no 
jurisdiction to try European British subjects. The High Court quashed 
the proceedings, on the ground that the Magistrate, before asking the appli¬ 
cants whether thev waived their right to be dealt with as European British 
subjects, did not inform them of the particular right given them by s. 72 
of Act X of 1872. In disposing of the case, Jackson and Tottenham, JJ., 
expressed their opinion (at p. 86) as to the proper construction of s. 72 of 
that Act. and also of s. 84, which corresponds to s. 454 of the Code ot 
1882. They held that the provisions of s. 72 constituted in fact apri* 
yilege—“ that is to say, that they are nob so much words taking away 
entirelv jurisdiction, as words which confer on the European British 
subjects a right to be tried by a certain class of Magistrates, °° 

others, which right the Code enables them to give up. f ' ™ 

referred to in s. 84, the learned Judges observe (at p. fthe 
an absolute giving up of all the rights with roforence to of the 

Cole of Criminal Procedure which a European British J . 

the words ' dealt with before the Magistrate mean 

this chapter,-that is to say the tribunal having cognizance of the case, 

the procedure, and also the punishment to which h ,7f„rope cons: 
Thatis a construction which we are prepared to adopt y _a proper cons 
truotion of << 454 of the present Code; bub it does nob suflKuently meat the 

ffficZ which arises ioL present case 

XU ** TTioh Hnurfi** conbaiQcd in s. 4, cl. (^)i of fcbe Uoda. ay wai 

vin"^\is right to be dealt with as a European British subject before the 
Ci°; Magisfrate, the aocused io the [565] present case would have no 
°ght, in an appeal or an application tor revision, to complain ‘hct the 
cfty Magistrate had exceeded the powers giyen him by s. of the Code 
hv Lntencing him to more than three months imprisonment, or s. 464 

elprossly bai?s any such complaint " in any subsequent 
No right that the accused might have asserted under chap. XXX111 can 
1 hcxA hv him in anv Coutt. But the question before us is, 

waivinehis right to be dealt with as a European British 
Tublect before the City Magistrate, he can now practically oust this 
the iurisdictioD which it would otherwise have possessed under chap. XXXII 
of reviewing the City Magistrate’s proceedings, and can praatically 
clothe the sfdar Court in Sind with such jurisdiction Under Bombay Act 
XII of 1866. that Court is the highest Court of appeal m civil and 
matters in Sind within the meaning of the Code ; and as such it would 
IthA rpviciional Dowars of a High Court in the present case by virtue of 
t attei par oTthT deto io\. 4, cl. (.), of the Code if the definition 
• fhA former nart of that clause is affected by the provisions of 
Siap XXXIII. and especially of s. 454. If the definition is not affected 
bv s 454. then the proceedings m the present case, being - 

tedlv against a European British subject charged with 
mitted in the Bombay Presidency, the expression High Court as 
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used in chap. XXXII, would necessarily be construed, in reference to 
those proceedings, as meaning the High Court at Bombay. There is an 
obvious inconvenience in making the jurisdiction of the superior Courts 
depend, in any particular class of cases, upon the will of accused persons. 
Chapter XXXII of the Code, moreover, concerns itself mainly with the 
appointment of proper tribunals of original jurisdiction for the trial of 
European British subjects, the appointment of an apoellate tribunal in 
certain cases being provided for in proviso (6) to s. 408. As no reference 
is expressly made to revisional proceedings in chap. XXXIII. this Court 
would not readily adopt a construction of s. 454’which would oust its 
jurisdiction in any case. It is not without hesitation, therefore, that we 
have been led in the present case to adopt the view of the law contended for 
by Mr. Inverarity. 

[566] We think that the definition in s. 4 must be read with reference 
to the “special proceedings” againstEuropeanBritishsubjeots contemplated 
in chap. XXXIII, and not with reference to proceedings generally against 
Europeans, including proceedings in which they waive their rights under 
that chapter. The intention of the Legislature was not, we think, to 
recognize an existing inherent jurisdiction in the Presidency High Courts 
or to confer a future exclusive jurisdiction on these High Courts over all 
European British subjects liable to criminal proceedings in any part of a 
presidency. If that had been the intention, it would have been stated in 
express language in some part of the Code other than that reserved for 
mere preliminary matters. Tbe provision would probably have found a 
place in chap. XXXIII itself, or at all events in the chapters relating to 
appeal and revision. As we find no such express provision in the 
body of the Code, though a chapter is expressly devoted to pro¬ 
ceedings against Europeans and Americans, the reference in s. 4 it) 
to “ proceedings against European British subjects ” must be 
understood as made to proceedings against European British subjects as 
such, for which special provision is made in chap. XXXIII. If, therefore, 
in any particular case, the special rules contained in chap. XXXIII 
cease to have any application, the definition of “ High Court ” in 
s. 4, cl. U), ceases also to have any application to such case. The 
definition in tbe latter part of s. 4. cl. (i), then prevails ; and tbe case falls 
within the category of “ other cases ” to which that part of the definition 
applies ; and if tbe case is one tried in tbe nrovince of Sind, the High 
Court, in reference to the proceedings in it.would be the Sadar Court in 
Sind. It is not unreasonable to hold that it was the intention of tbe 
Legislature, when providing a special procedure in cases against European 
British subjects, to treat that procedure as strictly exceptional. Where it 
was to be applied it was to be binding ou certain Courts and chains of 
of Courts, including the highest Courts of appeal and revision. Where it 
was not applicable,—that is, whero the right to it might be waived,—the 
ordinary rules of procedure applicable to other cases in the Courts ordinarily 
having jurisdiction in them were to prevail. Where a European British 
subject waives his right to he dealt with as [567] such by tbe Magistrate 
before whom be is tried, be “shall not assert it in any subsequent 
stage of the same case.” Ho tliereljy loses all tho benefits of the special 
procedure provided for him, including the right to have the proceedings 
in his case reviewed by a Presidency High Court, if another Court 
exercises the highest revisional jurisdiction under the Coda, in cases 
other than chose against European Brutish subjects, in the place where he 
is tried. As tbe accused in the present case waived his rights as a 
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European Brifciah subjecfc, he would not have the right to ask us to review 
the proceedings in his case: and we have not the right to interfere. 

The record and proceedings should, therefore, be returned to the City 
Magistrate with a copy of our judgment. A copy should also be furnished 
to the Judge of the Sadar Court. 

Parsons, J.—I concur in holding that we have no jurisdiction to 
revise the proceedings of the Magistrate in this case. The High Court of 
Judicature at Bombay is, under the Code of Criminal Procedure, so far as 
the province of Sind is concerned, a High Court only in reference to 
proceedings against European British subjects, or persons jointly charged 
with European British subjects—s. 4 (^). The meaning of the term 
European British subject is defined in cl. (w) of the same section. Chap¬ 
ter XXXin of the Code treats of criminal proceedings against Europeans 
(including European British subjects) and Americana. It is clear that 
the intention of the Legislature in enacting that chapter was to confer 
upon a particular class of persons a privilege which each such person 
might claim or waive at his option ; and although the chapter is neither 
so explicit when read with the rest of the Code and with some other Acts, 
nor so well arranged as might have been expected, the intention, I thmk, 
has been attained, so that it can be given legal effect to ; for if ss. 443 to 
452 are passed over as relating to procedure after the commencement of 
the aotuel proceedinss, and ss. 453 and 454 (wh.eh ought really to coma 
first as dealing with the very commencement of the proceedings;, are 
considered, it will be seen that they provide the following procedure, 
that when a person is brought before a Magistrate charged with an 
offence, the [568] Magistrate shall, unless be has reason to believe that 
th^ab person is not a European British subject, ask him whether he is 
such a subject or not. If the person replies that he is a European Bri¬ 
tish subject and claims to be dealt with as such the Magistrate shall 
inquire into the truth of the statement, and shall then decide whether 
he is or is not a European British subject; and shall deal with him accord- 
in«lv_that is to say, he shall apply to the case the special provisions 
which regulate criminal proceedings against European British subjects, 
and which have been previously set out in ss. 443 to 452. In such a 
case the proceedings would be proceedings against a European British 
subieot If. on the other hand, the person replies that he is not a 
European British subject, or that, being such a subject, be does not claim 
to be dealt with as such, or if the claim is made and the grounds of eu^ 
claim are nob proved, the Magistrate shall deal with 
that is to say. he shall apply to the case the provisions of the Code which 
Jegulate ordiiary enquiries and trials. In such a case the proceedings 
would nob be proceedings against a European British subject. 

In the case at present before us the proceedirigs fell under the l^atter 
category; for. although the Magistrate did not. as he ou^ght to 
«trthe accused when he was first brought before him on the 16bh 
December, whether he was a European British subject, the accused 
himself on the 3rd January waived any claim he might have to be dealt 
with as such • and this waiver must be held to relate back bo the 
commencement of the proceedings, more especially as there is no decmon by 
the Magistrate on the record that the accused is a European 

k anf Tf mav nerhaps he said that the effect of this decision will be 

L roe a diffareXeaaing oa the term" European British suhieot " to 

tLt given in 3 . 4, el. {«) of the Code, bub really this is not so. Before a 
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person can be held to be a European British subject, be must prove that 
he comes within the terms of that de&nition, and to do this, it is necessary 
that he both make the claim and establish it. There can be no such status 
without a claim and a decision that it exists. In the present case no such 
claim has been made and no such decision has been passed. There is 
nothing, therefore, to show that the status of a European [569] British 
subject exists, and that the accused comes within the terms of the 
dehnition of such a subject as is given in s. 4 of the Code. The 
proceedings, therefore, not being proceedings against a European British 
subject, have been wrongly entered as such in the returns sent to this 
Court by the Courts in Sind, and must be returned to the Magistrate 
(<^bo for the purposes of this trial had needlessly styled himself a Justice 
of the Peace). They are subject to revision, nob by this High Court, but 
by the Sadar Court in Sind, which is the High Court in reference to 
them. 


12 B. 569. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Nanabhai Haridas. 


Morbshwar Balkrishna {Original Plainti^), Appellant v. 
Dattu AND ANOTHER {Original Defendants^, Respo ndents * 

i26th April, 1888.] 


Act III of 1877, s. 5Q—Priority—Possession of tnorlgagor as tenant to tnorl- 
gngee—No notice to bona fido purchaser — Notice. 


By an unregistered deed of sale dated tba 1 st Jane, 1881 , the Brst defendant 
sold to the pl.iiutif!. for Rs. 90, eertaiu land which bad been previously mort* 
gaged With possession by him to the plaiotifl. The first defendant had remained 
ID possession subsequently to the mortgage as the tenant of the plaintiff under 
a lease which was not registered. On the 16th April, 1883. the first defendant 
sold tbe property to defendant No. 2. who registered his deed, took actual posses¬ 
sion of the land, and got it transferred to bis name in the revenue books The 
plaintiff now sued to recover possession from defendant No. 2. who contended 
{inter aha) that bis deed being registered was preferable to the plaintiff’s prior.but 
uarogi9ter^a, deed of eaU. The Court of first ins^aoce awarded tbe plaictifi’s 
claim. Tbe defendants appealed to the District Judge, who reversed tbe lower 
Court s decree. On appeal by the plaintiff to the High Court. 

Held, confirming tbe decree of the lower appellate Court, that defendant No 2 

entitled, under s. 50 of Act 

Ill of 1877, in priority to the pUiniiff, whose deeds were not registered, although 
earlier in date. * 


It was contended for the plaintiff that the possession of defendant No. I as 
tenant to tbe plainiig subsequently to the mortgage and sale of the laud to tbe 
plaintiff was tbe possession of the plaintiff, and that such possessiou operated as 
constructive notice of the plaintiff’s title to defendant No. 2. 

Held, thit the possession by defendant No. 1 as mortgagor was not notice to 
defendant No. 2 of the plaintiff’s liile. Defendant No. 1 being tbe vendor of 

could have no reason to suppose that be 
was ID possession otherwise ibauas owner. 


[R., 22 B. 213 (216); 27 B. 452 (470); U.B.R. (1897—1901), 574.] 

[370] Teis was aeeooDd appeal from a decision of H. J. Parson 

AWh °f Thana. reversieg the decree of Khan Sabeb Eutbon 

Mancherji, Subordinate Judge of Murbad. 
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In 1879 the defendant Dattu mortgaged with possession the land in 
dispute to the plaintiff for the consideration of Es. 50, but remained in 
possession as plaintiff’s tenant. On the 1st June, 1881, Dattu sold the 
land to the plaintiff for Es. 90. and executed a deed of conveyance, which 
was not registered. He still remained in possession, as a tenant of the 
plaintiff, under a lease which was not registered. 

On the 16th April, 1883, Dattu sold the land to Devu Patel, (defend¬ 
ant No. 2), for Es. 199, as alleged by Dattu. Dovu.got his deed regis¬ 
tered, and was put into actual possession of the land by Dattu, who also 
transferred the land to the name of Devu in the revenue books. 


The plaintiff sued the defendants to establish his title to, and recover 
possession of. the land. Defendant No. 2 {inter alia) contended that his 
sale-deed being registered was entitled to priority. 

The Court of first instance awarded the plaintiff’s claim. 

The defendants appealed to the District Judge, who reversed the 
lower Court’s decree with the following remarks 

* The Subordinate Judge has awarded the claim of the plaint¬ 
iff holding that the act of defendant No. 1 in selling his land to defen¬ 
dant No 2 after be had sold it to the plaintiff was a fraud. He finds, 
however expresslv that defendant No. 2 was not a party to this fraud, and 
that he was not cognizant and had no notice of the former sale or mort¬ 
gage or leases. This finding is not objected to. On it, it is clear that the 
plaintiff is not entitled to possession as against d^endant No. 2. 

The question is. which purchaser has priority. The law U 50 ^ct III 
of 1877) gives it to the one who holds a registered document.- that is, to 
defendant No. 2 in this case. The plaintiff when he took his deeds of 
mortgage and sab and his leases, and failed to register them or take 
actual possession of tbo land, knew the risk he wasi;unning. and accepted 

it. and. therefore, he cannot DOW complain ‘ . n ^ 

[571j The plaintiff preferred a second appeal to the High Court. 

Mahadev Bhaskar Chaubal, tov the appellant ;-The plaintiff’s pur¬ 
chase was prior to that of the defendant, and as it was accompanied by pos¬ 
session it has priority. Possession by a mortpgor js as good as possession 
bv the mortgZee-Shivlal v. Naro Balmnt (1). The regjstration of the 
dLndanfe purchase-deed does oot give him priority. Possession by a 
teLnt under a is as eBeotual as actual possession by ^ 

{oed—Wamanji Vishnu v. Amba {^) ■, Anant Bapu v. Arjun Gondjz iS), 

The possession of the plaintiff, though constructive, was a notice 
to the defendant, who ought to have made inquiries as to the title of the 

Vishnu Krishna Bhatvadekat, for the respondents This case is 

beit^lLref tht brorThe p ffnd 

»nt vvas in possession when he sold the property to the second defendant, 
tho had M reason to suppose that it had already been sold. Possession 
hv a “a” cannot amount to notice. The plaintiff ought to have got his 
deed of sale or the lease registered, in order to fin the defendant with 


111 Printed Judgments for 1882, p. 191. (2) Printed Judgments for 1881, p. 117. 

(3) Ptioted Judgments for p. 29J. 
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notlod. Bobb the dooumeets, viz., that of the plaintiff and that of the 
defendant, were executed after the Act of 1877 came into force. 

JUDGMENT. 

SabGBNT, O.J.—Since the passing of the Eegistration Act III of 1877 
the preference given to an unregistered document accompanied by possession 
(where registration was optionaU as against a registered document by the 
decision in Balaram Nemchand v. Appa (1) (as explained by Melvill, J., 
in Sambhubhai v. Shivlaldas (2)), has been taken away by the altered 
language of s. 50 of that Act. That section provides that every document 
of the kind mentioned m els. a, h, c and d of s. 17. if duly registered, 
shall take effect, as regards the property comprised [572] in it. against 
every unregistered document relating to tbe same property. The defend* 
ant’s purchase, therefore, of tbe 16th April, 1883, is entitled to priority 
over the earlier, but unregistered, document on which tbe plaintiff's title 
is based, unless indeed the defendant had notice of it, in which case, under 
the ruling of this Court in Shivram v. Genu (3) and Dundaya v. 
Chenbasapa (4), he would lose bis preference. Tbe plaintiff was not in 
actual possession, but was constructively so for certain purposes through 
the mortgagor, who remained in possession as his tenant under a kabulayat, 
which, however, bad not been registered. The mortgagor’s possession, 
however, would afford no notice, either actual or constructive, to the 
defendant of tbe plaintiff’s title. Finding his intended vendor in posses¬ 
sion, tbe defendant would have no reason to suppose that he was there 
otherwise than as owner. Tbe plaintiff might have protected himself by 
having the kabulayat registered ; but not having done so, he cannot now 
contend that the defendant, in the absence of any special circumstances, 
had notice of tbe nature of the mortgagor's possession. As the plaintiff’s 
pleader refused at the hearing to have an issue raised to try the genuineness 
of tbe defendant's mortgage, this Court in second appeal has no power to 
rectify his mistake. We must, therefore, confirm the decree, with costs 
on the appellant. 

Decree confirmed. 


12 B. S73>>ChiUy’s 8.C.C.R. 167. 

[573] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Scott. 


Khubsedji Rustomji Colah, Executor of Dossibai, Widow, 
(Plaintiff) v. Pestonji Cowasji BUCHa (Defendant).* 

[lObh August, 1888.] 


Sviall Cause Court — Jurisdiction — Gilt—Incomplete gift —Sui( by executor to recover 
prmmssory notes on ground that tke gift of them to defendant was incomplete—Act 
XV of 1882. s. 18. 


Tiia plainlifi as executor of D. sued Ibe defendaDt in tbe SmAll Cause Court of 
Bombay, to recover two Government promiesory notes, of tbe oominal value of 
Rs. 2,000. standing in tho name of D. The defendant, who had been D.’s 
servant, alleged that the notes had been given to him by D. as a reward for past 
services. The Court held that there wae evidence Itbougb unsatinfactory) of a 
gift by D. to tbe defendant. It was then contended, on behalf of the plaintiB, 
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that assumiDg there was evideoce of a gift, such gift was iacomplete, inasmuch 
as the notes bad not been endorsed to the defendant, and that the defendant 
was not entitled to any aid from the Court to perfect the gift. The Judge held 
that the Court of Small Causes had no power to decree the return of the notes or 
payment of their value, and that so fat as the jurisdiction of that Court was 
concerned, the defendant had a right to retain the notes. 

Hcfd, by the H'gh Court that the Court of Sm til Cau’^es bad jurisdiction to 
enteciaiu the plaintiS's claim, on the ground that there was an incomplete gift 
of the notes to the def-ndant, and that it might on that ground pass a decree 
in favour of the plaintifi for the return of the notes or payment of the value, 

[R., 8 M.L.J. 149fl50).] 


Reference fco the High Court by Mr. Spsnoer, Acting Cnief Judge 
of the Small Cause Court, Bombay, uular s. 69 of the Presidency Small 
Cause Courts Act XV of 1882. 


The reference was as follows:— 

" 1. This is a suit in trover brought by an executor to recover from 
the defendant two Government promissory notes, of the nominal value of 
Bs. 2,000, standing in the name of the testatrix Dossibai. 

“2. The plaint alleges that for some years during the lifetime of the 
said Dossibai and till her death the defendant was employed as a cook, 
and during her last illness he had possession of her keys of the cupboards 
and boxes in her house. Tnat during the sai l illness of Dossibai, on or 
about the 19tb June, 1886, the said defendant removed from her cash«box 
or cupboard two Government promissory notes of the value of Rs. 2,000, 
the property [574] of the said Dossibai. The plaint goes on to state that 
the plaintiff, as the executor of the said Dossibai, had demanded the return 
of the uotes, but that the defendant had refused to return them, and has 
set up a false claim to the same, alleging that he bad received them by way 
of gift from Dossibai, and concludes with a prayer for judgment in the 
sum of Rs. 2.000 as the value of the said notes, or for the return thereof. 

" 3. The defence was that these notes were given to the defendant on 
the 19th June, 1886, by the plaintiff by direction of Dossibai, as a reward 
for bis past services. The evidence of the defendant on this point was so 
very unsatisfactory that I could not rely upon it. 

“4 On the other hand, the plaintiff did nob adduce any evidence 
to show that the defendant had removed the notes from Dossibai’s box, 
as in the plaint alleged ; that was an inference which it was assumed the 
Court would draw from the fact of the defendant being in possession of the 
notes unendorsed : but the testimony of the plaintiff himself, his conduct, 
and the other circumstances, which 1 shall presently state, appeared to 
me to afford some evidence chat the notes had been given to the defendant 
by Dossibai, though not in the manner deposed to by him. 

“5 Tne evidence of the plaintiff was to the following effect:—He 
stated that on the I9bn of June, 1886, he, by desire of Dossibai,opanei the 
box which containol her securities, and made a list of them; this list was 
nub in as an exhibit at the hearing, and id ineludeJ the two promissory 
notes the subject of this suit. Dossibai, though feeble from age, was then 
in her usual health, and there was no reason to apprehend that her death 
would take place, as it did. on the 27bh of June lollowing. On the 27bb 
June 1886. the plaintiff again opened the box and made a second list of 
securities ' On chat occasion the two notes were missing, and were at once 
nroduced by the defendant, who alleged that they had been given to him 
bv Dossibai as a reward for his services. The plaintiff was the residuary 
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legatee under Dossibai's will, and would have been entitled to tbe notes on 
her death ; he did not,however, immediately accuse the defendant of having 
obtained possession of the notes dishonestly, but wbat took place was this, 
[575] Tbe defendant, with the knowledge of the plaintiff went across the 
road to the bouse of Dr. Edulji Nussarwanji, a graduate of the Grant 
Medical College aud a Justice of tbe Peace, who bad been in tbe habit, 
for years past, of attesting Dossibai’s mark whenever she sold or drew 
interest on her securities, and left a message that tbe doctor was wanted 
at Dossibai’s house. On bis return home, Dr. Edulji went to the house 
of Dossibai. Dr. Edulji’s evidence both parties admit to be beyond 
impeachment, and is as follows :—‘ On entering tbe room in which the 
lady was lying, I saw the plaintiff and his wife. I asked the plaintiff 
why I was wanted ; he said tbe defendant wanted two Government pro¬ 
missory notas to be signed by the deceased and attested by me. In the 
meantime the defendant came in and produced two promissory notes. I 
began to examine the lady in tbe presence of tbe parties. 1 found her in 
an exhausted and insensible state, almost in a dying state. I. therefore, 
said to tba plaintiff tbe lady was not in a fit state to do any business. 
No complaint was made to ms that tbe notes had come into tbe bands of 
the defendant by improper means. No complaint of any sort was made 
to me. No complaint was made that tbe defendant had got the notes 
without the knowledge of the deceased or of the plaintiff. When 1 said 
deceased was not in a fit state to transfer the notes, the defendant spoke 
to the plaintiff, and said that be, pla ntilff, was aware of the intention of 
the deceased to give him tbo^e notes, or Wv)rds to that effect, whereupon 
tbe plaintiff said if he could get tbe lady to transfer tbe notes he 
might do so. Dossibai died on the same day, and tbe notes were allowed 
to remain in the possession of tbe defendant. It was not until tbe 27tb 
of July, 1886, one month after, that tlie plaintiff by an attorney’s letter 
demanded tbe return of tbe notes, and for the first time charged the 
defendant with having abstracts 1 them from his mistress’s box without tbe 
consent or authority of his mistress.' 

“6. On tbe facts as above set forth—namely, that the plaintiff, 
who would have been entitled to those notes on the death of Dossibai. did 
nob, when they were produced by the defendant on the 27ch of June, charge 
him with having fraudulently obtained possession of them, but acquiesced 
iu Mr. Edulji being called to attesi Dossibai’s transfer of the notes to tbe 
defendant, and, [576] further, had allowed the notes to remain in his 
possession, and did not accuse him of fraud until a month afterwards—I 
held that there was evidence of a gift of the notes to the defendant. 

7. It was then contended that, assuming there was evidence of a 
gift, the gift was incomplete, inasmuch as the notes had nob been endorsed 
to the defendant, and ba was nob entitled to any aid from the Court to 
perfect the gift. I held that this Court had do power to declare that the 
gift was incomplete, and on chat ground Co decree the return of the notes 
or payment of their value, and that, so far as tbe jurisdiction of this Court 
was concerned, the defendant had a right to retain the notes. 

8. I, therefore, dismiss the suit, subject to the opinion of tlio 

High Court on the following quosbion, which I have boon asked to state 
on behalf of the plaintifl :_ 

Assuming that there was ovidoncQ of a gift, had this Court juris¬ 
diction to pass a decree iu favour of the plaintiff for the return of the 

notes, or payment of their value, on the ground that tbe gift was in- 
complete ? 
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Latham (Advocaiie-General), appeared for the plaintilf. 

Jardine and Vicaji, for the defoDdant. 

The following authorities were cited:— Bummens v. Hare (1): In re 
Richardson ; ShilUto v. Hobsoni2) ; Barton v. Gainer (3) ; In re Hancock ; 
Hancock v. Berrey (4); Bai Jadav v. Trtbhuvandas Jagjivandas (5), 

JUDGMENT. 


Sargent, 0. J.—This reference arises out of a suit by an executor 
in the Small Cause Court to recover from the defendant two Government 
notes, of tbe nominal value of Es. 2,000, standing in the name of the 
testatrix, alleging that tbe defendant had removed them from the testa¬ 
trix’s box during her illness. Tbe defence set up was that tbe notes bad 
been given by tbe testatrix to tbe defendant as a reward for past services. 
Tbe Judge of tbe Small Cause Court says that the defendant’s evidence 
on this point was very unsatisfactory, and that he could not rely on it. 
[577] However, he held, upon the whole of the evidence, that there was 
evidence of a gift of tbe notes to tbe defendant; but being of opinion, as it 
would seem, that he had not jurisdiction to go into the question whether 
there had been an incomplete gift of tbe moneys represented by tbe notes, 
he held, on the authority of Barton v. Gainer (3) andEMwmens v. HareiX), 
that the defendant had tbe right to retain tbe notes. 

Those cases are, doubtless, decisions that whbre there is evidence of 
a gift to the defendant of the paper writing constituting tbe security, an 
action of detinue will not lie at common law in England for the recovery 
of such paper writing, on the ground that there is an imperfect gift of the 
moneys which are the subject of the security. In such actions at comcnon 
law as Lord Cairns points out in Bummens v. Hare (1) there is no question 
with regard to the right to tbe money secured by the paper writing, but 
for the detention of the paper writing only. However, in a Court of 
equity the question is regarded from a wider point of view. In Searle v. 
Law (S'! the plaintiff, who was tbe holder under an incomplete voluntary 
assignment of turnpike securities and shares, sought for a declaration that 
be was beneficially entitled to them, and the Court having found that be 
was not so entitled ordered him to deliver them up. Again In re Bichard- 
son ■ ShilUto V. Hobson (2) it was held that the defendant could not retain 
possession of a title-deed which had been given to him, as it could not be 
separated from the equitable mortgage created by its deposit, of which there 
bad been no valid and complete gift to the defendant. Lastly, in In re 
Hancock • Hancock v. Berrey (4) a mortgagee of a share in a certain sum of 
consols delivered the mortgage-deed to a third person, intending to make 
a gift of the mortgage, but which was not completed, and the Court directed 
the defendant to restore the deed to tbe representative of the mortgagee. 

In tbe first two of these cases in equity there were special circum¬ 
stances which may prevent their being regarded as authorities for holding 
that a Court of equity will, in all cases of an Lo78j incomplete gift, 
direct documents of title to be handed over to the person beneficially 
entitled to them. The last decision, however, cannot well be supported 
on any other ground Nor is it possible to draw any real distinction 
between a mortgage-deed in that case and the Government promissory 
notes in the present one. They are both tbe documents of title upon which 



( 1 ) L.R. 1 Ex. Div. 169. (3) E.R- 30 Cb. Div. 896. 

(4) 36 W.B. 710. f&) 9 B.H.C.R. 333. 


(3) 3 H. &N. 387. 
(6) 15 Sim. 95. 
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the creditor most rely to eoforoe his claim—io the one case against bis 
mortgagor, and in the other against Government- We think, therefore, 
that the plaintiff, in a Court competent to deal with all the rights of the 
parties, ought to succeed, if there was no complete gift of the moneys 
secured by the notes. 

It was argued, however, that a Court of Small Causes cannot deal 
with the Question in its entirety, as to do so would be virtually to declare 
the defendant to be a trustee for the plaintiff, thus making a declaratory 
decree, which is excluded from the competency of the Court by s. 19, 
sub-cl. (s) of Act XV of 1882. Bub that clause refers to a declaratory 
decree properly so called, and not to one in which the declaration is merely 
introductory to the relief sought. Again, it was contended that the juriS’ 
diction of the Small Cause Court is confined to suits where the right 
sought to be enforced would have been the subject of a suit on the plea 
side of the Supreme Court. The jurisdiction of the Small Cause Court 
under the Acts IX ot 1850 and XXVI of 1864 was doubtless held to be so 
limited (except as specially provided by s- 32) in Bai Jadav v. Tribhuvan- 
das JaQjivandas (1). That conclusion was arrived at on the language of 
s. 25 of the Act of 1850, which gives jurisdiction to the Small Cause Court 
in suits where the debt or damage claimed or value of the property io 
disDute is not more than Rs. 500. The language of s. 2 of Act XXVI of 
1864, was more comprehensive, but the Court notwithstanding held that 
" the object of the Legislature in passing Act XXVI of 1864 was to 
increase the money limits of the jurisdiction of the Court, nob to enlarge 
the class of suits on which it had jurisdiction. The language, however, of 
s. 18 of Act XV of 1882, which now determines the jurisdiction of the 
Small Cause Courts, is quite general, and gives jurisdiction to the Courts bo 
trv l579j “ all suits of a civil nature’' when the amount or value of the 
subject-matter does not exceed Rs. 2,000, subject only to the exceptions 
in s, 19, none of which have any application to the present case, which 
raises only the question whether there has been an incomplete gift of the 
moneys secured by the notices. We have, therefore, no doubt that the 
Court of the Small Causes has jurisdiction to enberbain the plaintiff's 
claim, on the ground that there was an incompl'^te gift, and must answer 
the question referred to us in the affirmative. 

Attorneys for the plaintiff :—Messrs. Wadia and Ghandy. 

Attorneys for the defendant:—Messrs. Ardcsir, Hormasji and Din&ha. 
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ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Scott. 

Hassanbhoy Visram and others {Plaintiffs) V. The British 
India Steam Navigation Company Limited {Defendants).*^ 

[24fch August, 1888.J 

Presidency Small Cause Courts Act XV of 1832, s. Re hearing—Case in which 
order for re-heanng qrantei on ground that decision of Smill Cause Court was 
against weight of evidence — Practice- 

On an application for a re-hoaring bv tha High Court, under 3. 38 of Act XV 
of 188-i, of a suit already beard and decided by a Judge of the Small Cause Court, 

Beld by the High Court that the evidence b'ing of a very oonflicling character 
and not such as to justify a distinct opinion that the Judge of the Small Cause 
Court was wrong in his decision,the applioatioo for a re*beariag should be refused. 

Section 38 of Act XV of 1682 does not autborizs the High Court to grant an 
order for a re hearing where that Court merely feels that the evidence is doubtful 
without forming any opinion as to whether the oonctusion arrived at by the 
Small Cause Court is a wrong one. Toe section requires that there should be 
such an opinion, before granting the order, and such opinion should be a distinct 
opinion, and not merely what is termed the inclination of opinion. 

Application for a re-hearIng under a. 38 of the Presidency SmaU 
Cause Courts Act XV of 1882. 

Tbe plaintiffs 6Ied this suit in the Court of Small Causes, Bombay, 
to recover from the defendants Rs. 2,000 as damages alleged to have 
been sustained by them to 1,300 bags of Mauritius [560] sugar shipped 
by them on board the defendant’s steamer “ Byeulla” at Rangoon, on 
, carriage to Bombay, by reason of " wet timber being stowed in the same 
hold as tbe nlaintiffs’ said sugar." 

Tbe suit came on for hearing bpfore the Chief Judge of the SmaU 
Cause Court on the 19th and four following days of July, and on the 13tb 
August His Honour gave judgment for the plaintiffs for R^. 2.000 and 
costs, on the ground that the steamer’s hold, into which the plaintiffs’ 
sugar was lowered, was wet by the water brought on board by certain 
timber, and that consequently the defendants had failed to provide a 
vessel reasonably fit to carry the sugar. 

The defendants file! a petition to the High Court, praying for a re¬ 
hearing of the case under s. 33of the Presidency Small Ciuse Courts Act 
XV of 1882. Their petition concluded as follows : — 

“ 9. That your petitioners feeling themselves aggrieved by the 
said judgment, and being in a position to produce further evidence in 
support of their defence, are desirous that this suit should be re-heard by 
this Honourable Court, under s. 38 of Act XV of 1882 of the Legislative 
Council of India, on the following grounds 

" (a) That the learned Judge erred in holding the sugar was damaged 
by being lowered on to the floor of the hold of the steamer when the 
same was wet with tbe water brought on board by the timber, and that, 
therefore, your petitioners had failed to provide a ship reasonably fit for 
the carriage of the said sugar. Your petitioners submit that it was conclu¬ 
sively proved that the S. S. “Byeulla,” although containing only one 
hold, was in every respect fit for the carriage of general cargo, consisting 
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[inter alia) of timber and sugar, and that the said steamer had often 
previously carried a mixed cargo of timber and rice without any damage 
having been caused to the rice, which is a species of cargo specially liable 
to he damaged by water. That there was no evidence whatever given to 
show that the sugar had, as a matter of fact, been lowered on to the wet 
floor of the steamer. 

" (6) That the learned Judge ought to have held that the said sugar 
was not in a sound and dry condition when it was shipped, [681] and 
that the damage hereto was caused either by atmospheric influences 
operating upon it during the year that it remained at Bangoon, or by its 
having been originally shipped at Mauritius in a green and unsound state, 
and that such damage was in no way occasioned by anything which 
occurred after it had been received on board the defendants’ steamer. 

“ (c) That the learned Judge decided against the weight of evidence, 
and that he either overlooked or did not give due weight to certain 
parts of the defendants’ evidence—notably the evidence which was 
uncootradicted, and which showed that a shipment of the same sugar 
which arrived in Bombay from Rangoon by the defendants’ steamer 
‘ Nevasa’ about a month after the arrival of the ‘ Byculla’ was found to be 
in precisely the same condition as the sugar in ouestion, notwithstanding 
that no timber was carried by the steamer' Nevasa’ and that no part of 
her cargo was damaged except such sugar. Also the evidence, also 
UDContradicbed, which conclusively pi’oved that although the said 
S. S. ’ Byculla ' carried 27,110 bags of rice, and although large quantities 
of such rice were stowed in immediate proximity to the timber, yet none 
of it was at all damaged, except a small quantity, which was admittedly 
damaged by a totally different cause. Also the evidence given by two of 
the most experienced European surveyors of sugar in Bombay, who 
subjected the sugar on its arrival in Bombay to a very careful examina¬ 
tion, and declared that it could not have been damaged whilst on board 
the steamer. Also the evidence which showed that a majority of the 
bags were not Mauritius sugar bags, but were what are called Calcutta 
rice bags, and were of a precisely similar description to the bags in which 
rice shipped by the plaintiffs by the same steamer was contained, thus 
showing, as your petitioners contend, that a majority of the outer bags 
of the sugar were removed in order to conceal the traces of the damaged 
condition of the sugar at the time of shipment. 

" id) That the learned Judge ought to have held that if the damage 
was occasioned by improper stowage, your petitioners were protected from 
liability by the terms of the bill of lading or at any rate he should have 
held that your petitioners were responsible only for such damage as was 
proved to have arisen after the [582] sugar was received on board and 
before the steamer commenced her voyage, but nob in any case for any 
damage which arose after the commencement of the voyage. 

” (e) That the learned Judge erred in holdicg that no mate’s receipt 
was given to the shipDcrs at the time of shipment of the sugar. Your 
petitioners submit that it is conclusively proved, by the evidence of the 
captain and officiei-ci of the steamer, that the mate’s receipt was banded to 
the plaintiffs' man at the time of shipment, and that he subsequently 
brought it back to the steamer on account of some dispute about the 
number of hags shipped. W’hat became of it afterwards there is nothing 
to show. That the captain parted with the original mate’s I'eceipt, is 
shown by the fact that at the instance of the plaintiffs he was requested to 

871 


1888 

Ana. 34. 

Obiginal 

Civil. 

12 B. 579 => 
Chitty’s 
S.O. C. R. 
178. 



12 Bom. 883 Indian decisions, new series [Yol. 

1888 forward, and that he did forward to Rangoon from Akyab whilst the 
AuG^24. steamer was proceeding on her voyage, a duplicate of the said receipt 

DPTaiTJAT same remark as to the condition of the hags as appears on the 

URIGINAL bill of lading and as is proved to have been written upon the original 
Civil, mate’s receipt. 

12 B. 579® . That His Honour also erred in holding that even if the mate’s 

Chltty’8 been delivered to the shippers on shipment of their sugar, the 

S. C. C. R. of the bill of lading could not have any retrospective effect, 

173. although such receipt showed that the cargo was received subject to the 
conditions in the company’s form of bill of lading. 

“ ((?) That His Honour ought to have held that the exceptions and 
conditions in the bill of lading related back to the point of time when 
the contract for shipment was made, or at any rate at the time when the 
goods were received on board. 

“ (/t) That His Honour erred in holding that the exceptions in the 
bill of lading about re-exported goods and the written clause at the foot 
thereof amount to not being more than a qualification of the words 
'shipped in good order’ .so as to throw on the plaintiffs the burden of 
proving that the sugar in question was in good order; your petitioners 
submit that these words amount to a contract that they shall in no case 
be held responsible for the condition of the sugar. 

[S83] ■ ' (i) That His Honour ought to have held that the onus of 
proving that the sugar was in a sound and dry condition at the time of 
shipment lay upon the plaintiffs and that they had failed to prove that 
their sugar when shipped was in good condition.” 

Inveranty appeared for the petitioners. 

JUDGMENT. 

Sargent, 0. J.—This was an application for a re-hearing under 
s. 38 of the Small C-iuse Courts Act of 1882. The grounds set out in the 
affidavit, by which it was supported, were that the decision of the Small 
Cause Court was opposed to the weight of evidence and also contrary to 
law. The Legislature has not given an appeal to the High Court in 
all cases in which the value of the subject-matter exceeds one 
thousand rupees, but by s. 38 it has provided for an application being 
mad® ex parte on affidavit for a trial of the cause by the High Court, and 
which the Court is directed to grant (on such terms as it thinks fit) if it 
“ is of oninion that there has been a miscarriage or failure of justice.” 
It must be at once conceded that the term ‘‘oninion” does not necessarily 
imply "conviction.” It can scarcely be better defined than in the words 
of Hale, to be found in Webster's Dictionary, as “that assent of the under¬ 
standing which is so far gained By evidence of probability that it rather 
inelines to one persuasion than to another, yet not without a mixture of 
uncertainty or doubting.” This leaves the question open as to the strength 
of thoonioion to be entertained by the Court as a condition of granting 
the application ; but it obviously excludes that state of mind in which a 
Judge merely feels that the evidence is doubtful without forming any 
opinion as to whether the conclusion arrived at by the Small Causa Court 
is a wrong one. That is what the section expressly requires the Court to 
do. And, further, we cannot doubt that it was intended it should be a 
distinct opinion, and not what is termed the inclination of opinion. 
Having granted the Presidency Small Cause Court jurisdiction to try civil 
suits up to Rs. 2,000, and not having given an appeal to the High Court, the 
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Legislatura must be presumed to have iotended that the decision of the 1888 
Small Cause Court should stand, unless the High Court should upon affida- Au^24. 

vitform a distinct opinion that there had been a miscarriage of justice. This q 

view [884] of the section becomes very important in considering an appli* 

cation for re-hearing, on the ground of the decision being against the weight OIVIL. 

of evidence. In the present ease the Judge of the Small Couse Court, as ^ 579 = 

appears from the judgment, has given greater weight to the direct evidence Qj,ltty’8 

as to the sugar when it was shipped, and the condition of the floor of the 

ship and the proximity of the wet timber already shipped to the sugar, 

than to the inference sought to be drawn by the defendants from the fact 

of the sugar having been lying in a godown in Rangoon for several months 

and from the arrival of other sugar in the same state shipped in another 

vessel under similar circumstances except as to the condition of the floor, 

and, lastly, to the opinions of experts that the state of the sugar was not due 

to the causes relied on by the Court. The evidence, so far as it appears from 

the judgment and the statements in the affidavit, was of a very conflicting 

character, and certainly not such as to justify a distinct opinion that the 

Judge of the Small Cause Court was wrong so as to enable this Court to 

order a re-heariug on the ground of the decision being contrary to the 

weight of evidence. As to the objection that there was a clause in the 

bill of lading which relieved the defendants from any responsibility on 

account of the condition of the sugar, it was scarcely contended that it 

could apply when the injury to the sugar was caused, as found by the 

Judge, by the defendants not providing a ship in a reasonably fib state to 

carry the cargo. We must, therefore, refuse the application. 

Application refused. 

Attorneys for the petitioners (defendants) Messrs. CraiQie, Lynch, 
and Otven. 


12 B. 5B5=ChiUy’a S.C.C.R. 193. 

[3S3] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Scott. 


Anupchand Hemchand. {Plaintiff v. Champsi 
UGERCHAND {Defendant).* L28th August, 1888.] 

Evidenct—Evid^nce Act.lof 1872, s. 92. Promo I—Contract—Wagering contract— 
Bombay Act III of 1865—OraJ evidence admisiible (o prove a contract to be a gaming 
iransacticn. 

In an aotion on a contract for the purchase and Rale of gnodson a certain day 
the defendant pleaded that the contract was a wagering contract; that the 
parties never intended to give or take delivery of the cottOQi and that the 
contract was, therefore, void. 

Held^ that oral evidence was admissible to prove the defence set up by the 
defendant. 

[4ppl.. 32 0. «7»»10.L J. 155 =*9 C.W.N. 305 ; R., U.B R. (1897—19011, 399 ] 

This was a reference ko the High Courb by Mr. Spencer, Acting Chief 
Judge of the Small Causes Court of Bombay, under s. 69 of the 


* Reference from the Court ol Small Causes Suit No. 8275 of 1887. 
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Presidency Small Cause Courts Act XV of 1882. The learned Judge 
stated the case as follows :— 

This is a suit brought to recover from the defendant the sum of 
Rs. 543-6-0 under the following circumstances :— 

2. Qa the 2Qd of November 1886, the defendant by an agreement 

in writing made through a broker, copy translation of which is annexed 
and marked A (see note) contracted to sell to the plaintiff fifty full-pressed 
bales Broach ginned good class cotton of the crop of the year 1943 at the 
price of Rs. 204-8 0 per deliverable between the 15th and 26th of 

March, 1887. A counterpart of A, signed by the plaintijf, was given to the 
broker who negotiated the contract, for delivery to the defendant, and was 
produced by his counsel at the hearing. 

3. The plaintiff in his evidence stated that the price of the above 
description of cotton continued to rise after the contract [586] was 
made, and that, some days after the time for delivery, one Wastaram 
called on him on behalf of the defendant, and stated that! the defend¬ 
ant’s cotton was not likely to arrive in time and asked him to 
settle oontrrtct (A) at the bazar rate. The plaintiff expressed his willingness 
to do so through a broker, and on the 18th March, 1887, he agreed 
through a broker,LaIu Pongar, to settle the difference in price at Rs. 227-8 
per khandt. The broker thereupon brought him an agreement signed by 
the defendant, whereby be contracted to purchase from the plaintiff the 
same quantity and description of cotton deliverable on the same dates at 
Rs. 227-8 per khandi. Copy translation of the agreement is annexed 
and marked (B) (see note). A counterpart of this second agreement 
signed by the plaintiff was delivered to the defendant by the broker, and 
was produced by the defendant’s counsel at the hearing. The plaintiff 
further stated that if he bad not been asked to settle contract (A), he 
would have insisted on the cotton'being ddlivered on due date. The plaint¬ 
iff by his summons claimed the difference between the two rates of 
Rs. 204-8 and Rs. 227-8 per khandi, at which be had agreed to buy and 
sell the cotton. 

“ 4. No evidence was called on behalf of the defendant to contradict 
the evidence of the plaintiff, but it was contended by his counsel (1) that 
agreement (A) was a wagering contract; that the parties never did intend 
to give or take delivery of cotton, but to pay the difference in price, and 
that it was, therefore, void under s. 30 of the Indian Contract Act; and (2) 
that there was no evidence that the defendant had agreed to pay the dama¬ 
ges claimed—agreement (B) being unambiguous in its terms, and oral 
evidence not being admissible to connect it with agreement (A). 

“ 5. For the reasons given in my judgment, copy of which is annex¬ 
ed, and on the authority of the case there cited —Juggernautk [587] Sew 


27o/e ^Cont^aot A.)—*‘ToSa Motilal Sakulchand written by Sa Karamohand 
Chapsi. To wit. I have agreed to purchase from you fifty pafti (full-pressed) balpsofoew 
Broach ginned good class cotton of the crop of the Samvit year 1943. The price there¬ 
of is at the rate of Rs. 2274 per khandi, less 5.^ per cent, rebate. As to the fixed time 
for delivery thereof, I am duly to receive the same in full from the 15th day of March 
in year 1887 up to the 25th day of March. Through the broket Ltlluohaud Dongarsi. 
Samvat 1943, 9tb Falgun Vud, Friday, 18th March 1887." 

Note (Contract B).—To 8a Motilal Sakulobaod written by Sa Karamohand Ohapsi, 
To wit. I have agreed to deliver to you fifty paki (i. e.. full-pressedl bales of new 
Broach ginned good class cotton of the crop of the Samvat year 1943. The price thereof 
is at the rate of Rs. 204^ per khandi, less 5i| per cent, rebate. As to the fixed time 
(for delivery) thereof, it is to be duly delivered in full from the 15th March, 1987, up to 
the 25tb March. Through the broker Sa Batancband Savaieband. The ‘ind November, 
1886. The 6th Kartuk Sud, 1943. 
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Bux V. Ram Dyal (1)—I refused fco admit oral evidence, which was tender¬ 
ed to show that agreement (A) was intended to be a wagering contract, 
and I also held there was evidence that the defendant had agreed to pay 
to plaintiff the differeuce between the rates in agreements (A) and (B). 

** 6. I, therefore, gave judgment lor the plaintiff; but on the applica¬ 
tion of the defendant’s counsel that judgment is contingent on the opinion 
of the High Court on the following questions :— 

"First. —Was oral evidence admissible for the purpose of showing 
that agreement (A) was a contract by way of wager ? 

‘‘■Second.—Was oral evidence admissible for the purpose of showing 
that agreement (B) was intended to operate by way of a settlement of the 
damages which would become due to the plaintiff by the non-fulfilment of 
the first agreement ? 

*' 7. If the High Court should be of opinion that I was in error in 
refusing to take evidence on the first point, t request that the case miy be 
remitted to this Court for the purpose of taking such evidence. ” 

There was no appearance for the plaintiff. 

Telang appeared for the defendant:—He contended that the contract 
was a wager on the value of goods at a certain date, and was, therefore, 
void. To prove the contract void was to invalidate a document, and for 
this purpose evidence was admissible under the Evidence Act I of 1872, 
8. 92, proviso I. That clause was not considered in the Calcutta ease 
of JuggirnaiUh Sexo Bvx v. Bom Dyal (1). He cited Bombay Act III of 
1865 ; Contract Act IX of 1872, s. 40 ; Thacker v. Hardy (2). 

JUDGMENT. 

August 28. Sargent, C.T. —The first question referred to us is whe¬ 
ther oral evidence is admissible to prove that a contract for the purchase 
and sale of goods deliverable on a certain day was in reality a gaming 
transaction, on the ground that neither party intended there should bean 
actual buyer and seller, but only that the difference between the price 
when the bargain was made and the price at the time fi^ed for delivery 
should be paid [888] by one or other of the parties. By Bombay Act III 
of 1865 (3) all contracts, whether by speaking, writing or otherwise, 
knowingly made to further or assist, &c., shall be null and void. 
Now a contract in terms for the sale and delivery of goods at a 
certain time, but upon the uoderstanding that it is not to be carried 
out, and only the difference of the prices paid, is a wagering contract ; 


(1) 9 0. 791. (21 4 Q.B.D. 685. 

(3) Act III of 16G5, s. 1. “All contracts, wbothcr bv spcikin^, writing or other¬ 
wise. knowingly made to further or assist the entering into, cfiocting or carrying out 
agreements by way of gaming or wagering, and all ontraots by way of security or gua¬ 
rantee for the performance of such agreements or contracts sball be null and void ; and 
no suit shall be allowed in any Court of Justice for recovering any sum of money paid 
or payable in respect of any suoh contract or contracts, or any such agreement or agree¬ 
ments as aforesaid. 

S. 2. “ No suit shall be allowed in any Court of Justice for recovering any com¬ 
mission, brokerage, fee or reward in respect of the knowingly effecting or carrying out, 
or of the knowingly aiding in efiecting or in carrying out. or otherwise claimed or claim¬ 
able in respect of, any such agreement by way of gaming or wagering, or any such con¬ 
tract as aforesaid, whether the plaintiff in such suit be or benotaparty to suoh last- 
mentioned agreement or contract, or for recovering any sum of money knowingly paid 
or payable on account of any persons by way of commission, brokerage, fee or reward in 
respect of any suoh agreement by way of gaming or wagering or contract as aforesaid," 
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or, as Mr. Justico liiodloy said in Thdckcr v. Sardy (l), " a tiose bargain, 
in the sense of an unenforceable bargain. ” It is true that such a transac¬ 
tion is not declared by the Act to be illegal, but the existence of such 
understanding ” between the parties, or, in other words, of such an 
intention on their part is a fact within the interpretation clause of the 
Evidence Act, illustration (d); and as it would invalidate the contract by 
noaking it null and void ” might be proved under s. 92, proviso I of that 
Act, which orovides that any fact (as interpreted by s. 3) may be proved 
which would invalidate the document. The case of Doe dent. Chandler v. 
Ford (2) is an Illustration of this rule. There evidence was allowed to be 
given by the defendant that the annual value of the property on which an 
unregistered annuity was charged was less than the annuity, although there 
was a covenant by defendant in the annuity deed that the property was of 
equal value; the object being to show that the annuity was null and 
[889] void for want of registration under Act 53, Geo. IIT, o. 141. In 
Grizewood v. Blane (3), where two contracts in form for the sale and 
purchase of shares in certain railway companies to be delivered by a 
certain date were declared on, evidence was admitted in order to prove 
that the transaction amounted to gambling; that at the time of entering 
into the contracts, neither party meant to sell or purchase the shares ; and 
in Thacker v. Hardy (1), where the case was much discussed, no doubt 
was thrown on the admissibility of such evidence, aUhough the Court 
thought that the jury were probably wrong in their conclusion. Lastly, in 
Maganbhai Hemchandw. Manckhabki Kallianchand (4), where the contract 


was in force for the sila of a share in the Mazagon Company, the case 
was remanded by the Court of appeal for trial on the issue whether the 
contract was a wagering, with liberty to both parties to produce evidence.” 
The effect of proviso I to s. 92 does not anpoar to have been considered, 
at any rate from the above ooint of view, io Juggernauth Sew Bux v. Bam 
Dyal '5). We must, therefore, answer the first question in tbe affirmative, 
and remand the case to the Small Cause Court for the purpose of taking 
evidence. 

Attorney for the defendant: Mr. E. Wilkin. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, attd Mr. Justice 

Birdwood. 


KhushAL Panachand (Original Defendant), Appellant v. Bhimabat. 
[Original Plaintiff), Respondent.* [9th August, 1836.] 

Deciee—Execution-^Sale in execution—Certificate of sale—Confirmation of sale, effect 
Qf _ Title of auction-purchaser without certificate of sale. 

The plaiotiff as an agriculturist sued tbe defeudaut, to redeem certaio land 
mortgaged to him with possession by bee deceased husband. The defendant 
(the mortgagee) pleaded that he bad bought the mortgagor’s interest io tbe pro¬ 
perty at an auotion-sale held in execution of a decree obtained against the mort¬ 
gagor (tbe plaintiff’s husband), and that, therefore, the right to redeem was gone. 


• Appeal No. 5 of 1886, from order- 

(1) 4 Q.B.D. 685 (689). (2) 3 Ad. & Ell. 649. 

(4) 3 B.Q.G.R. O.G.J. 79. 
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Appeal from an order by E. T. Gandy. Acting District Judge of 
Poona. 

Tbe plaintiff in this case suedlas an agriculturist to redeem certain 
property mortgaged, with possession, by her deceased husband to tbe 
defendant Kbushal. 

The defendant (the mortgagee) pleaded that he had bought the 
interest of the mortgagor (i.e., the plaintiff ’s husband), in the property at 
an auction-sale held in execution of a decree passed against him, and that, 
therefore, the right to redeem was gone. The defendant, was, however, 
unable to produce a certihcate of sale, and tbe Subordinate Judge held, 
therefore, that he had failed to prove his title, and accordingly directed 
that the mortgage account should be takeu. 

The defendant having subsequently found his sale-certificate, applied 
on the 24th June. 1884, for a review of the Subordinate Judge’s decision. 
His application for review was granted on the 2nd July, 1884. On review, 
however, tbe Subordinate Judge confirmed his decision, holding that as the 
defendant's sale certificate was not registered, it could not be admitted in 
evidence. 

On tbe 7th October following, tbe defendant made another application 
for review, on the ground that since tbe last order he had obtained a fresh 
certificate, and got it registered. Tbe Subordinate Judge granted the 
application, and on production of the [591] certificate reversed bis former 
order, and rejected the plaintiff's claim. 

The plaintiff appealed to the District Judge, who reversed the lower 
Court’s decision, and remanded the case to be tried on the merits. 

From this order of remand the defendant preferred an appeal to the 
High Court. 

Inverarity iGanesk Ramchandra Kirloskar, with him), for the appel¬ 
lants.—Tbe defendant, as a purchaser at a Court sale, bad a good title 
without the certificate. Indepondoatly of tbe certificate, the sale can be 
proved. As soon as tbe sale is confirmed, the purchaser gets a good title— 
Baj Kiaheii Mookarjce v. Radka Madhub (1); Shivraiu 2^araijan v. Baoji 


The defeodaot was, however, unable to produce a certificate of sale, and the 
Subordinate Judge held, therefore, that he had failed to prove his title, and 
[8901 acoordiogly directed that the mortgage account should be taken under the 
Dekkhan AgriouUuriste’ Relief Aot (XVII of 1879). The defendant afterwards 
found hia Bale-certificate, and obtained a review of the above order, but on re¬ 
view the Subordinate Judge confirmed his decision, holding that as the sale- 
oertifioat6 uoregUtered it could not be received io evideoce. The defendant 
then obtained a fresh oertifioate. registered it. and renewed bU application to ^_e 
Subordinate Judge, who reversed his previous order, and rejected the plaioliB s 
claim. The plaintifi appealed to the District Judge, who reversed the lower 
Court’s order and remanded the oaie. On appeal by the defendant to the High 
Court. 

Held, that the order of the Diatriot Judge should be discharged. A sale certi¬ 
ficate was not necessary for the purpose of establishing the defendant’s title to 
the property as against the plaintifi. Where property has been sold in execution 
of a decree, a party to the suit in which the decree has been passed, or his repre¬ 
sentative, cannot, after the sale has been confirmed, dispute the title of the piK- 
ohassr at tbe sale. Tbe order coufitming the sale completes tbe title r,f the 
latter as against the former. 

[R., U B. 14 (16): 34 M. 143 = 7 Ind. Cas. 60 = 8 M.L.T. 154; 16 A.W.N. 36; 9 
P.E. 1903 = 36 P.L.R. 1903.] 


(1) 21 W.R. C.R. 340. 
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SakJiaram The defendant has already been in possession, and his 
title is good as against the plaintiff, who has a mere equitable right. 

By 8. 316 of the Civil Procedure Code (Act XIV of 1882) the vesting 
of the title is quite independent of the certificate. The confirmation of the 
sale completes the title. As against the plaintiff the title of the defendant 
vested in 1876, The plaintiff cannot now redeem. The Subordinate 
Judge’s decision rejecting the plaintiff’s suit was right. 

Mahadev Bhaskar Ghaubal, for the respondenr.—The question before 
the District Judge was not whether a title had vested in the defendant, or 
the production of certificate was necessary. He had to determine whether 
the plaintiff could redeem, the lower Court having disallowed the right. 
The order of the Subordinate Judge was treated as an order for review, and 
the District Judge had merely to decide whether such an order could be 
made. If it was regarded as one for review, the plaintiff ought to have 
been allowed to give evidence, or to dispute tbe evidence given in by the 
defendant. There being negligence on tbe part of the defendant to register 
his first certificate, tbe Court should not grant him another : see Lalbhai 
Lakhmidas v. Naval Kamahidin (2). No other evidence but the certi¬ 
ficate is admissible— Harkisandas Narandas v. Bai Ichha (3) ; Padit 
Udlhari V. Rakhmai (4). 

JUDGMENT. 

[5923 Sargent, C. J.—The plaintiff in this case sued to redeem 
certain property mortgaged by her deceased husband, Annaji, to one 
Khushal. Tbe defendant pleaded that the plaintiff was not an agricul¬ 
turist, and that she had no right to redeem the mortgage, as her husband’s 
interest bad been bought by him at an auc»ion-saIe, io execution of a decree 
obtained by one Dadhaji against her husband. The Subordinate Judge 
found the plaintiff was an agriculturist, and that the defendant, nob 
having a certificate of sale, bad failed to prove his title, and directed a. 
commission to take tbe mortgage accounts. 

On tbe 24tb June, 1884, the defendant applied for a review of tbe 
judgment on the second issue, on the ground that he bad since discovered 
his certificate. This was granted by tbe Subordinate Judge on tbe 2Qd 
July, 1884: but, on review, judgment on the issue was confirmed, tbe 
Court bolding that as tbe certificate produced was unregistered, it could 
not be given in evidence. 

On the 7th October the defendant male another application for 
review of the judgment passed on the second issue, on the ground 
that be bad since, on the 19tb September, 1884, obtained a fresh 
certificate of sale and had it registered. The Subordinate Judge admitted 
the application: and, on review, reversed the former order, and rejected 
the plaintiff’s claim. 

On appeal, the District Judge reversed the decree and remanded the 
case for a decision on the merits. The grounds of his decision are that the 
review ought not to have been admitted by the Subordinate Judge, and 
that ha ought not to have reversed his former order on the ground urged 
for the defendant, that since that order was passed, the title to the equity 
of redemption had become vested in him by purchase. 

It was contended by Mr. Inverarity for the defendant that the 

proceedings before tbe Subordinate Judge, regarded as proceedings in 

• « *• 

!l! 12 B.H.C.R. 247. 

(3) 4 B. 165. . (4) 10B.H.O.R, 435, 
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review, were irregular in forcn aoi should be disregarded, aud that tbe 
application of 7th Ojbober should ba treatoi as one simply for the 
admission of fresh evideoce before the final decree vvas passed. The 
objaotion to the form of those proceedings is, in our opinion, of far too 
technical a character to be allowed. It is true that tbe applications of 
24bh June, 1884, and 76h [393] October, 1884, were, in terms, foe a re\^iow 
of the judgment passei on the second issue ; but in substance they 
sought a review of the order which admittedly was made by the Sub¬ 
ordinate Judge (although it is said no formal order was drawn up) for 
a commission to taka the mortgage accounts, which indeed was the 
necessary consequence of the Subordinate Judge’s finding on the second 
issue. Moreover, as long as the order remained in force the fresh 
evidence would be irrelevant. 

As to the remand order now under appeal, we agree with the ruling of 
the OilcuttaCourb in Noimollah Praimnick v. Grish Narain Moonshee (1) 
that all this Court can do is to take the facts as found by the District 
Judge and bo say whether, upon those facts, he was wrong in point of 
law in remandiog the case. 

In the present case, no error of law has been suggested in the 
decision of the District Judge reiectiog the application for review. If, 
therefore, the production of a registered certificate was necessary, in 
point of law, to establish the defendant’s plea to tbe plaintiff’s right to 
redeem, tbe lower appellate Court was right in remanding tbe case. 

Id Padu Malhari v. Bakhmai (2), where the plaintiff sought to 
recover possession, it was held, under the Code of Civil Procedure of 1859, 
thac the transfer of property to the auction-purchaser was not complete 
until tbe certificate was granted ; secondly, that, unless it was registered, it 
could not be given in evidence: and thirdly, that no other evidence was 
admissible to prove the plaintiff’s title. That decision has since been 
followed in this Court in all cases in which the plaintiff is suing in eject¬ 
ment to obtain possession from a third person who was not a party to the 
suit. However, in Krishnaji Bavji v. Ganesh Bapuji (3), where the 
plaintiff, who had purchased from a purchaser at an auction-sals, sought 
to redeem, Westropp, G.J., said; “This suit for redemption is of an 
equitable nature. Equitably tbe plaintiff aud, before tbe conveyance to 
him, Yashwant Lingsbet, were entitled to redeem. They had success¬ 
ively purchased and paid for the equity of redempeion, although the 
certificate of [594] sale was not issued until after this suit had begun. It is 
quite true that a purchaser at a judicial sale is not, strictly speaking, entitled 
possession until a certificate ot sale has been granted to him ; but, as a 
matter of fact, be not unfrequently is pub into possession after tbe con¬ 
firmation of tbe sale and before the issuing of the certificate ; and, as will 
be seen by the observations in Tiikaram v. Sxtoaji (4), it is exceedingly 
doubtful that he could be ousted merely for want of the certificate. Sir 
Hr. Couch, C. J., was satisfied with proof of the order confirming a sale 
where the certificate of sale was unregistered, and, therefore, inadmissi¬ 
ble in evidence— Raj Kiskat Alojkctjee v. liadha Madliiib Uoldar ^5).” 

Those rjiuacks show thai the late Chief Justice considered that, 
under the Civil Procedure Code ol 1859, the purchaser at a judicial sale, 
after confirmation of cue sile, acquired an equitable title, which, 


(1) 8 C. G74. (2) 10 13 H.C. R. 435. (3) G 13. 13‘J (Hi). 

(4J 5 B. 20G (207). (5) 2L W.U.C.U. 34U. 
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aUhough nob oomplebed by thd grant of a certificate, was one which the 
Court, at any rate, would not allow to be disturbed. In Baj Kishen 
Mookerjee v, Badha Madhub Holdar (1), Sir E. Couch says : “ There was 
an order confirming the sale, which order would relate back to the time 
of the sale; the sale would be confirmed as from the date when it was 
made. And although the certificate of the sale might be necessary for 
tbe purchaser, if be was seeking to establish bis title against other 
persons, yet without any certificate the defendant, the mortgagor in 
that suit (in which the property was purchased) and tbe plaintiff in tbe 
present suit (who had acquired the title of the mortgagor) would be 
bound by the proceedings, and there would be a good title against them." 
In other words, where the question is between a party to tbe suit under 
execution and tbe purchaser at the auction-sale, the former cannot, after 
confirmation of the sale, dispute the latter’s title. The order confirming 
tbe sale would complete the title as against him. Tbe plaintiff here 
represents the interest of her husband, wbo was tbe defendant in tbe 
suit in execution of which the present defendant acquired his title. Tbe 
defendant is, moreover, lawfully in possession (having been so originally 
as mortgagee), and is resisting an equitable right. The circumstances are 
thus on [595] all fours with those of Shivram Narayan v. Bavji Sakha- 
ram (2) where this Court, following the decision of Couch, O.J., held 
that the defendant bad a good title against the plaintiff without tbe aid 
of a certificate. 

We must, therefore, discharge tbe order of the District Judge, and 
send back the case for a fresh decision, having regard to the above remarks. 
Costs of this appeal to follow tbe result. 
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Before Mr. Justice West and Mr. Justice Birdwood. 

Faki Ismail valad Faki Ali Shilotri {Original Defendant), 
Appellant v. Mahomed Ismail valad Mahomed Ibrahim 
Makba {Original PlaintiJJ), BespondenL* [6th September, 1887.] 

Khot- Managing khot’s right to create Unajicies—MAfiii istava ionds-Buti fands— 
i’aiiad— Construction—Fraud. 

A manaeiog khot is entitled without any express authorization, to create 
tenanoiee in even though the reversionary interest in it is vested in the per- 
son whose lessee he ie. If such a khot himself 6*kes up land, he can do so con¬ 
sistently with the oonditiona of the khoti tenure ; for a khot, as regards lands in 
his private occupation, may be a tenant to himself gua khot. 

lu 1832 the British Government granted to the plaintiff’s father, Mahomed 
Ibrahim Makba, the village of Raosai on khoti tenure by a sanad which provided 
{intsf follows 

1 . That the whole of the land lying waste in the village in the year 1830-31 
was granted as tnam. 

2 That, exclusive of this inam land, all the rest of the village was granted on 
khoti tenure on certain conditions and stipulations set forth in twelve clauses, 
tbe chief of which were the following : — 

Clause 1st provided that tbe khot should annually pay to Government a fixed 
sum of Rs. 249. 2as. 35ts. 

• Appeal No. 87 of 1884. 

(1) 21 W.R.C.R. 349 (3511. (2) ^ B. 264. 
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Clause 7tb providdd that the khot should allow (he lands, which had been 
granted on maphi i$ta\)a tenure to certain kowldar^ before the date of the sanad, 
to continue in their possession ; that he should every year recover from them the 
Government dues and pay the same over to Government in addition to the 
amount stipulated with him onaooount of the khotship^ 

Clause 9th provided that the holders of the tuti lands in the village were the 
owners of those lands. Should a new survey be made and a new assessment 

[596] settled, tbe same should be settled by Government for the holders of the 
suft lands agreeably thereto. 

From 1S45 to 1871 the management of thakhoti village was entrusted to the 
defendant as a maktadar^ or lessee, under two kabulayats passed by him^one in 
1845 to Mabomed Ibrahim Makba, tbe grantee of the khoti village, and tbe 
other IQ 1656 to tbe grantee's heirs and legal representatives. 

By cl. 5th of the kabulayat of 1859 the defendant agreed to carry on tbe 
management of tbe village and render a detailed account of (be balance of tbe 
village revenue every year. 

Clause 7tb of (he same k^bulayat was in the following terms 

I (tbe lessee) will bring under cultivation and into prosperous state tbe 
waste, culturable, and unculturable land of the aforesaid village. I will take 
tbe proceeds of the same during the years of my contract. After the expiry of 
the years of tbe contract you are to take tbe assessment of tbe fields according 
to the practice of the village. I have nothing to do with tbe same. X will not 
let (the village) norlea^^ to anybody for a longer period than for tbe period of 
the contract. If I let it. I will make good the damage, you may suSer.'* 

In 1859 some of tbe niaphi islaua lands were sold by the Collector for arrears of 
asses^meot. and bought in by Government. The defendant applied to the 
Collector to have tbe lands transferred to him, and tbe Collector transferred 
them to bis came* ^ 

Shortly afterwards the defeodaut acquired some more lands, which were held 
on suti tenure in the village. He either purchased them or took thorn up on tbe 
tenants abandoning them. In 1861, when the survey was introduced into tbe 
village, he got his title to these lands recognized by tbe Superintendent of Survey, 

Id 1971 tbe defendant’s management of tbe village ceased, But bo refused to 
deliver up to the plaintiQ either the imphi Utava or tbe ^ullUaads which be bad 
acquired during bis management. 

The plaintifi. tnerefore. sued, as khot of the village, to recover the said lands 
with mesne profits, alleging that the defendant had illegally and fraudulently 
acquired those lands on his own account while acting as plaintiS’s agent, and 
praying that he should be declared to have acquired and held them in trust for 
the plaintifi. 

Tbe defendant contended (infer alia) that the lands in suit were not included 
in tbe grant; that they belonged to Government; that be had acquired some 
from the Oolleotor and tbe rest from the Superintendono of Survey ; that under 
bis kabulayals be was entitled to taka up the lands direct from Government, 
and that the plaintifi was only entitled to the assessment due on the lands 
which be had refused to accept. Lastly, the defendant denied that he bad act¬ 
ed in fraud of the plaintiff's rights in acquiring the lands io dispute on bis own 
account. 

Uddf on tbe construction of the sanad, that tbe plaintiff being tbe khot of th;:: 
whole of the village exclusive of the land granted io inam, the inaphi istaoa lands 
were included in the /r/toU grant ; that the/r/iOf's interest in them, whatever 

[597] might be tbe extout of it. was not separable from the khoti estate ; and 
that tbe khot had a rovorsiooary interest in the ntaphi istdva lands as well as in 
the &ufi lands, which had been abandoned by their former occupants. 

Held, also, that tbe defendant was not precluded by the terms of bis lease 
from acquiring the lands in dispute on his own acoounc. Tbe engagement to 
furnish accounts of the balance of the village revenue at tbe end of each year was 
simply an engagement to furnish the plaintiff with information which would 
be of use to him, and which indeed it would be necessary for him to possess 
when he resumed tbe management of the village on the determination of tbe 
lease. It imported nothing more that that; and the whole transaction evi- 
denced by ihoikabulayats was merely an assignment, in cooeidoratioD of a fixed 
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aoDual pajmeDt to bo made bj defeadant to plaiotifi, of the rights and liabilities- 
of the latter to be exercised and discharged for a certaio period hj the former. 
For that period the defendant was XihQ vuxktadar octenantof the plaintifi’s 
khotship •,'And though a certain confidence was necessarily reposed in him in 
connection with a tenancy of this nature, and though he was bound jealously 
and scrupulously to protect the plaintiff's interests, so far as they were in bis 
keeping, yet he was not bound by the strict rule which prohibits a trustee from 
acquiring for himself an estate of his ce&tuique trust. 

Under cl. 7tb of the kabulayat of 1858 the defendant was at liberty either to 
take up waste lands himself or put in tenants; if he put in tenants on leases, the 
special advantages of any leases were to expire with bis own lease. But the 
actual occupation of land either by himself or by his tenants was not to be 
interfered with at the determination of bis lease, so long as be or they continued 
to pay the assessment according to the practice of the village. 

The defendant could, therefore, without the intervention of the Colleclor, 
have taken up the maphi isfava lands in suit and become himself the tenant ; 
and be could have also acquired the suft lands from former suftdars, or taken 
them up if waste, without the interveotion of the Survey Superintendent. The 
circumstance that, when acquiring the lands be needlessly invoked the assist¬ 
ance of the Revenue authorities, would not invalid ate bis title if it could not be 
impugned on other grounds. 

Held, further, that the defendant was not guilty of fraud, as there was no 
evidence to show that he had acted in a surreptitious or secret manner in acquir¬ 
ing the lands in suit. Oq the contrary bis action in applying to the Revenue 
authorities was a sign of his good faith rather than of any fraudulent intent. 
The plaintiff was, therefore, not entitled to oust the defendant from the lands 
in suit. 


Appeal from the decision of Luis J. DeSa, Second Class Subordinate 

Judge Panvel, in suit No. 93 of 1879. 

By a sanad dated Isb December, 1832, the British Government 

granted to the plaintiS’s father, Mahomed Ibrahim Makba, the whole of 
the land then lying waste in the village of Eansai in absolute mam, and 

the rest of the village on perpetual khoii tenure. 

[598] The material nortions of the sanad are as follows 

“ To Mahomed Ibrahim Makba Munsbi. residing fo the island of 
Bombay. From Georse Giberno Saheb, Eaqu.re Bahadur, Prmcipal 
Collector (of the) a.lla Konkan (with) comphmente Sur year ooe thousaud 
two hundred and tbirtytbrea, (A.D, 1832-33), Shak 1754, t w name of 
the year being Nandan. On your havmg Pres™ ed a petitmn to the 
Bombay (Government) dated the 27th o Octolaer, 1831, for the grant of 
the village of Eansai, talnka Panvel, on kkoU (1 (tenure) and the was e 
land in the village as an inavi (2). (I) was written to from Bombay to 

institute an enquiry (into the matter), and in eoosequenoe thereof (I) 
having forwarded a communication m writing on the 22nd of December, 
1831 Vn order dated the 9tb of January, 1832, was received from Bombay 
to the effect that the whole of the land that may be waste m the afomsaid 
tMiianJu in fhe (Sur) year one thousand two hundred aud thirty-one (A.D. 
I830 3 ) to giSad as (2) (to yon), and that the village be granted 

on the khoti (tenure), on receiving (from you) every y-ear the amount of the 
reveoue of the aforesaid village in the Sur year one thousand two hundred 
«nd thirty one (A.D. 1830-31). On (the order) having been received, the 
land in the aforesaid village has been granted to you as an 
inam (2) and the entire village on khoti (tenure). The partioulap of the 
clauses respecting the same (are as follows) i—Ckuse 1. The parti¬ 
culars of the kharip (3) land in the aforesaid mam village have not been 

(1) Tenure under which khots.viho are farmers of Government villages or lands,hold 

(2) A gift or grant in perpetuity. (3) Land producing autumnal (harvest). 
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entered in the revenue statement of the year 1830-31, becanse the prac¬ 
tice in the aforesaid tarf is according to the hundibundi (1) (tenure). 
Therefore (the particulars) of the waste land have been received in writing 
from the Mamlatdar according to what the land appears in the survey 
made of the aforesaid tarf in the (St<r) year one thousand two hundred 
and twenfy-eight (A.D. 1827-28). It is land held on maphi istavn (2^ 
agreement, besides which there are bighas 73-41, namely, seventy-three 
bighas and four and three-quarters pands, which have been granted as an 
inam to you, and the amount (of the revenue) whereof, according to the 
usage of the mahal (3), is Bs. 376 1-84, rupees three hundred and seventy- 
six and a quarter and reas eighty-four, at the rate of Bs. 5-0-561 in cash 
per bigha. (The same together with) the waters, trees, grasses, wood, 
stones, have been given as an inam. Therefore, you and your sons, grand¬ 
sons and other descendants and heirs, <tc., are to enjoy the same. Should 
this inam (land) be sold to any other person, a nazrana (4) equal to the 
amount of one year’s revenue shall be taken on the occasion of each of 
such sales. 

Clause 1 (as to) the conditions of the khoti (tenure), the inam land 
set forth in the above clause having been accepted, the whole of the 
remaining village, reserving the abkari (5) revenue for the Government, the 
ain revenue (6) together [599] with the sivaya (7) jayna has been agreed 
to be and is hereby granted to you on perpetual khoti (tenure.) from (Sur) 
yoar one thousand two hundred and thirty-two (A.D. 1831-32) ; the 
clauses respecting which (areas follows.):— 

Clause 1.—The amount (of the revenue) of the village, excepting the 
abkari, is as follows :— 

Deducting therefrom the following items * * * * (.jjg balance 

Rs. 249-2-35, namely two hundred and forty-nine and a half rupees 
and thirty-five reas, is the amount fixed according to the revenue settle¬ 
ment of the (Sur) year one thousand two hundred and thirty-one (A.D. 
1830-31). You are continually to pay this sum every year into the trea¬ 
sury of the Collector Saheb, according to the currency of the mahal of 
tarf Aurvalet (namely), a moiety before or immediately at the ictermina- 
tion of each year according to the usage of Government; but should the 
Collector Saheb think proper at any time in each year to take security for 
(the payment of) the aforesaid sum, you shall have to furnish one ; and if 
you do not furnish such security to the satisfaction of Government, the 
revenue of the village shall be attached by Government according to the 
regulations. 

Clause 7.—You are to allow the lands that have been granted to 
(different) persons on maphi istava (tenure) previous to this grant to con¬ 
tinue with them. You are to recover every year from the parties holding 
them on maphi istava such Government dues as may have to be received 
each year on account thereof, and you are to pay the same to Govern¬ 
ment over and above the amount stipulated with you in (this) grant 
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(1) A settlement aoder which the assessment is made in gross. 

(2) A tenure under which Uod is granted free of assessments for a certain number 
of years, with an anQually locceasing tax afterwards, till it amounts to a certain sum. 

^ present given to a superior landlord. 
Iff! R®v®nu6 from spirituous liquors. (6) Ordinary or regular revenue. 

(71 Extraordinary re^eouei 
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Cl'inst 9.—Such persons as possess &uti lands in the aforesaid village 
have full authority to (or are the owners of) those lands. Should a new 
survey be made and a (new) assessment be settled by Government in the 
aforesaid mahal, the same shall be settled by Government for the holders 
of the suti (lands) agreeably thereto. 

From 1845 to 1871 the defendant was in management of the village 
as a maktadar, or lessee, under two kahulayats executed by him—^the 
first in 1845 to the original grantee Mahomed Ihrahim Makba, and the 
second in 1858 to the grantee’s legal representatives. 

The kabulayat of 1858 was in these terms:— 

“ You bold the village of Bansai as inam and on khoti (tenure) from 
Government. I have taken the aforesaid village from you on contract for 
three years at Es. 249, in letters two hundred and forty-nine. With 
regard to the agreement for payment of the said amount and of the 
amount to be paid to Government on account of the khoti (tenure) the 
following are the clauses thereof:— 

1. “ This contract is to last for three years in all {viz.) from the 
(Sur) year twelve hundred and fifty-nine to the (Swr) year twelve hundred 
and sixty-one. (corresponding with the Christian year 1858-59 to 1861- 
62). 

[600] 2. “ I will go on paying two hundred and forty-nine rupees 

every year at the harvest time. 

3. “ I will go on paying cash by instalments direct to Subha, taluka 
Panvel, in respect of Government assessment in money and that in kind 
on account of khoti land. 

4. ” I will go on carrying the management of the village as is done 
every year. If I do anything more or less, and if Government attach any 
balance, I will answer for the same ; you have nothing to do with it. 

5. "I will carry on the management of the village and render a 
detailed account of the balance of the village revenue every year. 

6. “ If Government assessment increases or decreases during the 
three years, I will pay the same; you have nothing to do with the same. 

7. “ I will bring under cultivation and in a prosperous state the 
waste cultivable and uncultivable land of the aforesaid village. I will 
take the proceeds of the same during the year of my contract. After the 
expiration of the years of the contract you are to take the assessment of 
the fields according to the practice of the village. I have nothing to do 
with the same. I will not let the village on lease to anybody for a longer 
period than for the period of the contract. If I let it, I will make good 
the damage you may suffer. 

8. “ I will take good care of the teak trees which are reserved in the 
jungle! I will not suffer the wood thereof to be out, nor will I cut it. I 
will not cut the jungle (common orjunglee) of timber which may be useful 
for erecting buildings, nor will I trade in the same. If the rayats should 
require timber for sundry purposes. I will give the same to them. 

9. " After the expiration of the years of the contract should any 
balance remain I will recover the same. You have nothing to do with 
the same. ’ 

The plaint alleged that while the defendant was in management'of 
the village as a lessee, he illegally and fraudulently got certain lands in 
the village, which had been abandoned by the tenants, to be entered in 
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his owe name in the revenue records, and passed a kabitlayat to Govern¬ 
ment for the same ; that in 1871, when bis management ceased, he 
refused to deliver up possession of the said lands to the plaintiff, alleging 
that he had acquired those lands as bis private property. 

The plaintiff, therefore, sued as khot of the village to recover the 
said lands together with mesne profits from 1871 down to the institution 
of the suit in 1879 and for the mesne profits from the institution of the 
suit up to delivery of possession. 

The defendant answered that the claim was time-barred ; that 
the lands in dispute being Government property were partly granted 
to him by the Collector in 1859 and partly by the Superintendent of Survey 
in 1861'62 at the introduction of the [601] survey into the village; 
that they had not been acquired by bim by unfair or fraudulent means ; 
that the plaintiff could not claim ownership over the said lands under 
the sanad of 1832: that under the agreement, by which the defendant 
had been put in management of the village, he was entitled to acquire Gov¬ 
ernment lands from Government for his own use and benefit; that the lands 
which were acquired in 1859 were maphi istava lands ; that as the 
occupants of those lands did not pay the assessment, the lands were sold 
by tbe Collector for arrears of land revenue, and bought in by Govern¬ 
ment; that Government subsequently granted them to tbe defendant; that, 
therefore, whatever interest tbe plaintiff might have originally had in those 
lands, had become null and void as against the defendant’s title; that the 
plaintiff was only entitled to tbe assessment of tbe lands in suit, which 
tbe defendant had never refused to pay. 

Tbe Subordinate Judge of Panvel dismissed the plaintiff’s suit as 
time-barred. 

The appellate Court reversed this decision and remanded the case 
for trial on the merits. 

Against this order of remand an appeal was preferred to the High 
Court. The High Court rejected this appeal, reserving, however, to tbe 
parties the right of raising tbe question of limitation in the appeal against 
the final decree. 

On remand the Subordinate Judge found that the plaintiff was entitled 
to the lands in dispute, and that the defendant had wrongfully acquired 
them. He was of opinion that the whole village in question belonged to 
the plaintiff on khoti tenure under the sanad of 1832, subject to certain 
limitations therein set forth, and that when any rayat relinquished or lost 
bis interest in his bolding, tbe plaintiff became entitled thereto by reason 
of his being the khoi of the yillage. Accordingly when the occupants of 
maphi istava lands refused to pay the full assessment leviable thereon, 
and threw up the lands in dispute in 1859, the defendant, as plaintiff's 
agent, was Abound to take up those lands on behalf of his principal. 
Instead of doing so tbe defendant, without informing the plaintiff, induced 
Government to sell the lands for arrears of revenue and then [602] to 
grant them to himself. This, the Subordinate Judge held, clearly amount¬ 
ed to a fraud on the plaintiff's rights, and tbe defendant could not equit¬ 
ably be permitted to take advantage of his own wrong. 

With reference to cl. 7 of the second kahulayat (Ex. No. 23) oxecut- 
ed by the defendant, the Subordinate Judge was of opinion that the defend¬ 
ant was empowered by that clause to cultivate unoccupied lands for his 
own benefit during the term of the lease, and that, consequently, ho 
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at liberty to let them to others for the term of his own lease only, and 
that on the expiration of bis lease he was entitled to continue in occupa¬ 
tion of the lands on payment of rent at the customary rates. In other 
words, the defendant was to bold the lands rent-free during the term of 
his lease, and afterwards on payment of reasonable rent to the khoS. 

Upon the construction of this clause of the as well as of 

the terms of the sanad of 1832, the Subordinate Judge came to the con¬ 
clusion that the plaintiff was entitled to the lands in dispute, and that 
the defendant as plaintiff’s agent bad acquired them in trust for the 
plaiutiu. 

He, therefore, passed a decree in plaintiff's favour, awarding 
the lands in question together with mesne probts as claimed in the 
plaint. 

Against this decision the defendant appealed to the District Court, 
but the appeal was transferred to the High Court. 

Macpherson (with him Rav Saheb V. N. Mandlik and ^hantaram, 
Narayan), for the appellant.—The defendant is not a trustee. There is 
not a single word in the kabulayat passed by the defendant showing 
that he stood in a fiduciary relation to the plaintiff. Under those kabulayats 
the defendant’s position is that of a lessee or assignee of the khoti rights 
in the village during the period of his lease. Clause 7 thoi the kabulayat of 
1858 distinctly enables the defendant to take up waste lands in the village, 
and either cultivate them himself or let them to tenants. If he himself 
cultivates them, he is entitled to retain them so long as he pays the 
customary rent. The lands in suit are parity kowli lands [603] and 
partly suit lands. The sanad shows that there is a distinction between 
the two classes of land. The Aiotyft lands were granted to different persons 
before the date of the sanad of 1832. The khot's rights with reference to 
these lands are only to collect the assessment and pay it over to Govern¬ 
ment, Those lands are outside his ifeoU estate. They belong to Govern¬ 
ment, and they were sold by Government for arrears of assessment. 
Government bought them in, and afterwards granted them to the 
defendant, not because he was then the managing khot, bub because he 
offered to pay and did pay one year’s assessment. It was on this account 
that preference was given to the defendant over another applicant. This 
occurred in 1859. In 1861 the defendant acquired some sui/ii lands either 
by purchase from the former sutidars, or because they wore abandoned 
by the occupants. And bis title to these lands was recognized by the 
Survey Superintendent. These acquisitions the defendant had a perfect right 
to make on his own account. There is nothing to show that he acted 
fraudulently in making these acquisitions. He is, therefore, entitled to 
retain them on payment of the usual rent. 

Teiang (with him Panduratig Balibhadra,M. C.Apte,&nd S. M.Rele), 
for the respondent.—Under the sanad granted to the plaintiff s father 
the whole of the village, except the lands granted in imm, is given on 
kkoti tenure. The ahoti rights would, therefore, extend over aowli lands 
equally with other descriptions of land in the village. The khot's ulterior 
rights over the suti lands are quite consistent with the sutidars rights. 
If a sutidar abandons bis holding, the khot has a right to taka it up and 
cultivate it either himself or by tenants. There is practically no 
distinction between kowli and suti lands. When the assessment on 
kowli lands reaches the full amount, the kowli holding becomes a suti 
holding. As khot the plaintiff has a right to all vacant lands and to 

886 



T^I.] FAKI ISMAIL V. MAHOMED ISMAIL 12 Bom. 606 

make profife therefrom. The defendant under cl. 7th of the kabula- 
yat was bound to do this for us. When the kowldurs made default 
in payment of the assessment, it was the duty of the defendant to declare 
their holdings forfeited and let to them others. Instead of that, he 
[604] got the lands sold by the Collector aud transferred to his own 
name. This was clearly wrongful, and in fraud of the plaintiff’s rights. 
The defendant was in a fiduciary relation to the plaintiff. Under cl. 5th 
of the kabulayat he admits his liability to furnish us with a detailed 
account of the net income of the village. He was our agent, and any 
benefit be acquired as agent must be for, and on behalf of, the principal— 
Balkrishna Vasiidev v. Madhavrav Narayand). The defendant who 
caused the sales and himself became the purchaser must be deemed to be 
a trustee. Refers to Jones v. Kearney (2). 

.JUDGMENT. 

Birdwood, J.—The plaintiff seeks, as khot of the village of Ransai 
in the Panvel Taluka, to recover, with mesne profits, certain lands which 
the defendant, while lessee of the village, acquired from the Collector 
of Tbana and the Superintendent of Revenue Survey. The plaintiff says 
that the acquisition was fraudulent and that the defendant should be 
declared to hold the lands as his trustee. He says further that he 
became aware of the fraud at the end of Anril 1871, when the village was 
restored to him by the defendant, without the said lands. 

The defendant, among other answers to the claim, says that it is 
time-barred, and that the prooerty in suit was not acquired by him 
wrongfully or fraudulently ; that he passed a kabulayat to the Collector 
for some of the lands in 1859 ; and that some were granted to him by the 
Survey Superintendent at the time of the survey settlementin 1861*62 ; and, 
further, that the land was the property of Government ; and that by the 
exnress terms of the lease on which be held the village from the plaintiff 
he was entitled to take up the land direct from the Government; and 
that, after giving up the management of the village, he annually tendered 
the Government assessment due on the land to the plaintiff as kJiot, but 
that the plaintiff refused to accept payment. 

The suit was filed, in the first instance, on the 27th March, 1874, 
in the District Court of Thaoa, against the present defendant and 
the Collector and the Superintendent of Survey. It was decided 
by the Assistant Judge in the plaintiff's favour [605] on the 14th 
January, 1876. In appeal, the District Judge reversed the decision on the 
ground that, as against the Collector and the Superintendent, the suit was 
barred by time, and that, as against the present defendant alone, the 
District Court had no jurisdiction to hear it. Thereupon the plaintiff, on 
the 5th February, 1879. tiled the suit in the Court of the Subordinate 
Judge of Panvel, who dismissed it as barred by time, but his decision was 
reversed on appeal on the 30tb .\ugust, 1882, and the suit remanded for 
trial on the merits. An appeal against the order of remand was dismissed 
by the High Court, without prejudice to the right of the parties to raise 
the question of limitation again in a final appeal. The Subordinate Judge, 
Mr. deSa, who has now heard the suit, has decided it in the plaintiff’s 
favour. His decision was appealed against to the District Court, but the 
appeal was transferred to this Court on the 1st October, 1884. 

n)5B.73. (2) 1 Dr. & War. 131. 
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Id the view we take of the case, it is unnecessary for us to consider 
the question of limitation. We have no doubt that the defendant is entitled 
to retain possession of the lands acquired by him in 1859 and 1861-62. 
Whether he holds those lands conditionally on the payment of the survey 
assessment, said to have been tendered by him, from time to time, to the 
plaintiff, or is liable to pay the rent payable by any particular class of 
khoti tenants, is a question which does not fairly arise between the parties 
in the present suit, and we do not decide it. 

The village of Eansai was granted to the plaintiff’s father by the 
Bombay Government in 1832. The sanad is filed as Ex. No. 16, and 
contains two principal clauses ;—one dealing with the grant of certain 
lands in inam, and the other relating to the khoti grant. By the first 
clause, the whole of the land lying waste in the village in 1830*31 was 
granted in absolute inam, subject to a nazrana, equal to one year's 
assessment, on alienation by sale. The extent of this land was ascer¬ 
tained by deducting from the amount shown to be waste in a survey 
statement of the year 1827-28 certain lands which had since been 
granted on maphi islava tenure, under which the occupant at first 
holds the land free of assessment and then pays a gradually [606] 
increasing tax, which at last rises to the full assesssmeot. It is 
one of the questions for consideration in this appeal whether this maphi 
iUava land was included in the khoti grant. The inam grant comprised 
73 bighas and pands. By the second clause of the sanad, all the rest 
of the village, with its ordinary revenue (afn jama) and its extraordinary 
revenue (sivai jama), but not including its abkari, which was reserved 
for Government, was granted in perpetual khoti from the year 1831-32 on 
certain terms, which are set forth in twelve sub-clauses, of which it is 
necessary to refer only to the following: By the first sub-clause the 
khot was bound to pay annually to Government the sum of Rs. 249i 
and 35 teas, that being, according to the jamahandi or revenue settlement 
for the year 1830-31, the revenue actually leviable by Government in 
that year on account of the assessment on kharif and varkas land and on 
toddy trees, and on account of certain dues, taxes and fees, after 
making certain deductions on account of paldars or persons exempt 
from taxation. In addition to this fixed annual payment, the khot 
was bound, by the seventh sub-clause, to pay to Government the 
variable sums leviable from the persons to whom lands had been already 
granted by kowl or lease on maphi istava tenure. We think that, on the 
right construction of this sub clause, the khot was not merely bound to 
hand over to Goveimment the sums actually levied from these koivldars, 
but that he was bound to collect the gradually increasing revenue due by 
them, using for the purpose the power which ha could avail himself of 
according to law, and that, whether be collected such revenue or nob, he 
was responsible for it himself to Government. The language of the sub¬ 
clause might well have been clearer; but it distinctly imposes on the khot, 
at all events, the duty of collecting the whole amount due by the kowldars 
in any year. The sum actually collected was necessarily payable by him. 
That he was also liable for sums payable to Government on the kotvls, 
though be might fail to collect them, we infer from the context. The posi¬ 
tion of the sub-clause in the sanad and the expression used with reference 
to the grant in khoti, —that it was of the “whole” (darobast) of the village, 
exclusive of the lands granted in inam, (and of the abkari revenue),—alike 
show that the maphi istaoa [607] lands were included in the khoti grants 
and that the khot's interest in them, whatever may have been the extant 
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of it), was nob separable from the khoti estate. That beiDg so, the revenue 
due to Government in respect of those lands was secure, after the grant in 
hhoti was made to the plaintiff’s father, whether the khot collected the 
revenue or not. After making the grant, the Government no longer looked, 
(or at all events it was not necessary for the Government to look) to the 
kowldars for satisfaction of its revenue demand, but to the khot ; and there 
can be no doubt that the defendant himself, when lesse of the khot, at one 
time recognized his liability in this matter ; for he paid assessment to 
Government on some of tbe lands in suit, which were maphi istava lands, 
even when ho had failed to collect it from two of the kowldars, the lands 
having lain waste “for many years,"as tbe defendant says in bis application, 
of the 13th December, 1858, to have tbe lands transferred to his name. 
(See Ex. No. 134.) 

It appears that some of the lands in suit are included in the sati 
lands referred to in the ninth sub*clause of the clause of the sanad relating 
to the khoti grant. That sub-clause affirms the right of sutidars as owners 
imukhtyars) of their lands ; and also declares their liability to any future 
survey settlement. It is not contended that these lands lie outside the 
khoti estate, and apparently they are included in the lands in respect of 
which a fixed annual revenue was leviable from the khot. It was not stated 
to us, in argument, when tbe suli lands in suit were acquired by the defend¬ 
ant. Perhaps we are not wrong in assuming that these are the lands for 
which the defendant says he obtained a lease from the Superintendent 
of Survey in 1861-62, the maphi istava lands or the greater part of them 
having been previously obtained from the Collector in 1859, after tbe right 
of occupancy of tbe defaulting holders had been sold and bought in by 
Government. It is not apparently contended on behalf of the plaintiff 
that be himself possessed any right, as sutidar, or any other private right, 
in any of the lands acquired by tbe defendant, who seems, in some way not 
explained to us by the counsel on either side, to have acquired the [608] 
right of a sutidar in respect of certain lands, whether by purchase from 
previous sutidars or by taking up land given up by them or otherwise, and 
to have had bis right recognized at the time of the survey settlement 
when tbe laud was entered in his name in the Government books. It is 
as khot, and not as sutidar, that the plaintiff attacks the defendant’s 
position, and he can only succeed, whether as regards tbe kowli or tbe 
suti land, by showing that the defendant’s acquisitions were in contraven¬ 
tion and in fraud of his rights as khot. 

Those acquisitions were made, as the plaint sets forth, while the 
defendant was in possession and management of the village as the 
plaintiff’s lessee. The first lease or rather kaiulayat (Exs. 22 and 2.3) 
was one for five years and was granted in 1845. The second (Ex. No. 
23) was for three years and was granted in 1858. But on the expiry of 
that lease the defendant continued to be the plaintiff's lessee from year to 
year till 1871 ; and the conditions of his tenure of the khotship during 
that period must ha held to have been regulated by tbe terms of 
the second lease. By tbe fifth clause of that lease the defendant bound 
himself to carry on the management of the village and render a detailed 
account of the balance of the village revenue every year.” It is contended 
for the plaintiff that this engagement to furnish accounts shows that the 
defendant occupied the position of a trustee towards the plaintiff, and that 
as the plaintiff had a reversionary interest in the koioli and suti lands, it 
was not competent to the defendant, when those lands ceased to be the 
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property of their former owners, to acquire them on his own account. If 
there was a subsisting relation of trusteeship between the parties, then no 
doubt this contention would be good; for, under the khoti system, even in 
the Northern Konkan, the khol has the power to assume for himself the 
occupancy of neglected and vacated land comprised within the khoti estate. 
The estate created by the sanad in the present case was apparently of the 
same kind as the khoti estates in the Alibag Collectorate of which a descrip¬ 
tion is given in Tajubai's Case (1). In the judgment, in appeal, of the 
District Court in that case, which [609] was confirmed by a majority of 
the Bench of this Court which heard the special appeal, it is stated that 
“ the privilege of the knot to enjoy the first refusal of ail vacant and available 
land in his khotship is a natural incident of his position.” In the judg¬ 
ment of the High Court, delivered by Newton, J.. for himself and Arnould, J., 
it is stated that “ the right to cultivate such waste or other lands as 
may be at the kkot's disposal, or to give them out in cultivation under such 
terms as may be most to bis advantage, must * *■ be viewed as the 

recognized mode of his remuneration for the services rendered.” And 
Tucker. J., who dissented from that jugment, observed that “in the lauds 
where tbe tenant-right existed, the khot would have a reversionary interest, 
if the occupant abandoned them, or refused to pay the prescribed rent, and 
over the other lands his ownership would be complete.” In the present 
case, then, it may be conceded that the plaintiff had a reversionary interest 
in the kowli lands, which had been practically abandoned by tbeir former 
owners, and that if the suti lands were similarly abandoned, or if the former 
owners' had no right to alienate them without his consent, he bad such an 
interest also in those lands : but it does not follow that, while managing 
the village as the plaintiff's lessee, the defendant could not acquire on his 
own account the lands in suit. The engagement to furnish accounts of 
the balance of the village revenue at the end of each year was, as we read 
it. simply an engagement to furnish the plaintiff with information which 
would be of use to him, and which it would be indeed necessary for him to 
possess, when he resumed the management of the village on the expiry of 
the three vears for which the village was leased to the defendant in 1858. 
It imported nothing more than that ; and the whole transaction of which 
Ex. No. 23 is the evidence is merely an assignment, in consideration of 
a fixed annual payment to be made by defendant to plaintiff, of the rights 
and liabilities of the latter, to be exercised and discharged for a certain 
period by the former. For that period and thereafter, till 1871, the defend¬ 
ant was, as he is described in tbe plaint, the maktadar or tenant of the 
nlaintiff’s khotship] and though a certain confidence was necessarily reposed 
in him in connection with a tenancy of this nature, and though he wa.8 
[610] bound jealously and scrupulously to protect the plaintiff s 
iDterests, so far as they wore in his keeping, yet be was not bound, 
as it seems to us, by the strict rule which prohibits a trustee from 
acquiring for himself an estate of his cestui que trust. Indeed, there is a 
clause in the kabulayat. No. 23. which seems to specially authorize such 
an acquisition as was made by the defendant m respect of the koioh lands 
in the present case. Clause 7 is in tbe following terms I will bring 
under cultivation and into a nrosperous state the waste oulturable and 
unculturable land of the aforesaid village. I will take the proceeds 
of the same during the years of my contract. After the expiry 
of the years of the contract, you are to take the assessmenc of the fields 


(1) 3B.H.C.R.A.C.J. 132 (137, 151, 157), 
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According to the practice of the village. I have nothing to do with the 
same. I will not let (the village?) ot lease to any body for a longer 
period than for the period of the contract. If 1 let it, I will make good 
the damages you may suffer.” The earlier part of this clause would 
equally apply to land allowed by an occupant to become waste during the 
period of the defendant’s tenancy as to land lying waste in 1858. It 
would apply, therefore, to the kowli lands in suit, and may also have 
applied to the suti lands acquired by defendant. It distinctly permits the 
defendant to bring waste lands into cultivation for his own full bene6t 
pending the lease, and it seems also to permit him thereafter, if himself 
the cultivator, or else, the cultivator put in by him, to retain them on 
paying to the plaintiff the assessment “according to the practice of 
the village.” It can scarcely be questioned that, in the present case, 
the defendant would have been justified in putting in some other 
tenant than himself on the lands vacated by the two kowldars. It would 
have been necessary for him to do so to protect his own interests as 
managing khot for the time being, and in order to recover “ in the recogni¬ 
zed mode ” bis “ remuneration for tbe services rendered ” by him in that 
capacity. Had he allowed the land to remain waste, be would not only 
have suffered loss, as he actually says be did " for many years,” by having 
to pay the assessment due on the laud to Government, but be would 
have neglected also tbe interests of tbe plaintiff himself, who, on 
resuming the khotship, would have found this land lying waste [611] 
and might have bad some difficulty in procuring a tenant for it. By taking 
up the land himself, he did not place himself in a position inconsistent 
with such duty as he owed to the plaintiff, or render himself less fitted to 
discharge that duty. As assignee of tbe rights and powers of tbe khol 
the defendant's power to grant waste lands to tenants other than himself 
by lease is indeed limited by cl. 7 to the period of bis own lease. That 
restriction seems, however, to apply to any favourable terms that 
might be granted by the defendant as regards rent, as compared with the 
customary rent payable in the village. For the earlier part of the clause 
would apparently be applicable alike to tenants put in by the defend¬ 
ant as to the defendant himself. The intention seems to have been 
that the defendant was either to take up waste lauds himself or put 
in tenants;—that if he put in tenants on lease, the special advan¬ 
tages of any leases were to expire with his own lease. The actual 
occupation of land was not, however, to be interfered with ; inasmuch 
as the tenants were to continue to pay rent, though at customary 
rates, which they could not of course do if any tenancies created by 
defendant were to be altogether destroyed on the expiry of his lease. Such 
a construction is a reasonable one to put on the somewhat obscurely 
worded provisions of cl. 7 of the kabulayat; and the right thereby given 
is no more than what, we should think, would ordinarily be conferred on 
any managing khot, to enable him. even for a short period, to efficiently 
discharge his duties as khot. Such a khot ought, without any express 
authorization, to be able to create tenancies in land, even though the 
reversionary interest in it is vested in the person whose lessee he is. If 
such a khot himself takes up land, he can do so consistently with the 
conditions of the khoti tenure ; for a khot, as regards lands in his private 
occupation, may be atenant to himself quakkot: see Ramchandra Narsinha 
Mahajan v. The Collector of Ratnagiri (1), 
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We are inclined to think that, in the present case, the defendant could, 
without the intervention of the Collector, have taken up the kowli lands 
in suit and become himself the tenant, and [612] that he also could have 
acquired the suii lands from former mtidars or taken them up, if waste, 
without the intervention of the Survey Superintendent. The circumstance 
that, when acquiring the lands, he invoked assistance for which there may 
have been no legal authority, would not, however, invalidate his title, if 
it cannot be impugned on other grounds. 

It is impugned on the ground of fraud ; and no doubt, if the 
imputation of fraud is established, the defendant cannot retain any advant¬ 
age he may have acquired. As we have said, though the defendant was not 
a trustee, yet a certain confidence was necessarily reposed in him as a 
tenant; and the question is whether he, as plaintiff’s tenant, has “ in a 
secret manner, for his own advantage,” sacrificed the plaintiff’s interests. 
If so, then he cannot be permitted to hold any advantage he has 
acquired by such means. (See Story’s Equity Jurisprudence, s. 323). That 
is the rule to be applied to the case, and there is no evidence apparently to 
justify our finding that the defendant acted in a surreptitious or secret 
manner in acquiring the lands in suit. He was bound, no doubt, to 
pay the assessment on the kowli lands; and if bis own wilful or negligent 
omission to pay the assessment had occasioned the sale by the Eevenue 
authorities and he bad then purchased, he would then in equity be treated 
as trustee of the land purchased by him —Balkirishna Vasudev v. 
Madhavrav Narayan (1). But that was nob the case here. He brought 
the omission of thie kowldars to pay him assessment to the notice of the 
Eevenue authorities, bub not apparently with the object of causing the 
land bo be sold. The right of occupancy seems already, when be made 
bis petition of the 13bh December, 1858, to have been sold (see Ex. 
No. 134) by the Eevenue authorities, although the land formed a part of 
the khoti estate. There is nothing to show that the defendant caused the 
land to be sold. He applied to have it transferred to him :—unnecessarily, 
so far as we can judge in the present ease, to which the Collector is no 
longer a partv;—and, after enquiry, the land was granted to him in 
preference to another applicant, because be was willing to pay assessment 
for the then current [613] year when taking up the land. His action in 
applying to the Eevenue authorities may have been unnecessary, but it 
was not secret; and is rather, as it seems to us, a sign of his good faith 
than of any fraudulent intent. He may well have thought that an 
application to the Eevenue authorities was necessary in the case of land 
granted by Government on special terms before the grant in kkoH was 
made CO the plaintiff. And bis action, as we have already said, was 
distinctly to the advantage of the plaintiff. It certainly placed the 
plaintiff in no worse position than be was when the origm&l kowldars 
were in occupation : and it may place him in abetter position, if any rent 
higher than the full Government assessment should now be leviable from 

the defendant. 

Nor can we find that, by obtaining the transfer to himself of certain 
suit lands, whether from former sutidars or otherwise and obtaining an 
acknowledgment from the Superintendent of Survey of his riglit to retain 
the possession of those lands, if that was really what he did, he acted 
secretly or sacrificed the plaintiff’s interests, though it is quite possible 
that the action of the Superintendent himself may have had no warrant 


(I) 5 B. 73. 
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in law. As to that, or, as we before said, as to the rents legally leviable 

from defendant, we decide nothing. 

« 

We are of opinion that no ground has been shown for ousting the 
defendant from the lands in suit; and that finding is sufficient for the 
decision of this case. The decree of the lower Court is reversed. The 
plaintiff’s claim is rejected with costs throughout. 

Decree revered. 


12 B. 614. 

[614] APPELLATE CIVIL. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 


Naro PanDURANG and others {Original Defendants), Applicants v. 

Mahadev Purshotam {Original Plaintiff), Opponent. * 

[24th November, 1887.] 

Jurisdiction—Ctoii Court's jurisdiciion over suits in respect of an injury caused by 
exclusion from an hereditary offee—Bombay Hereditary effices' Act (III o/ 1374), 
s. 40—Sicction of an oJficiator—Free election—Agreement in restraint of free 
election—Act X of s. i—Its applitcation to suits between private persons, 

The plaintiS and his co-sbaters in a hulkarni vatan entered into an agreement 
in 1869 for the performance of the duties of the vatan by tbe several sharers in 
turn. The agreement provided that if any of the sharers prevented the nomina¬ 
tion of a sharer to officiate in his turn, he should pay Rs. 100 as damages to 
the person thus excluded from office. The plaintiff alleged that in 1883 it was 

his turn to officiate, that the defendants, instead of electing him in accordance 
with the agreement, nominated another person, who was confirmed in the 
appointment by the Collector. The plaintiff, therefore, sued the defendants to 
recover Rs. 100 as damages for bteaob of the agreement of 1868. 

Heid, that the agreement could not be enforced by a oivil suit, as it was on 
posed to the policy of s. 40 of Bmbay Act III of 1874, which coutemplates a free 
election of an officiator by the whole body of registered representative wafondors 
to whom the Collector issues his notice-an election unfettered by any promises 
made befordhand by aoy of tbe sharers. ^ ^ 

Held, also, that a suit in respect of any injury caused by exclusion from office 
or service is barred by the second paragraph of ol. (al of s. 4 of Act X of 1876 

Having regard to the wording of the several clauses of s. 4, the bar therein 
provided is aot limited to suits against Government. 

(Act Procedure 

The plantiff sued to recover Es. 100 as damages for breach of an 
agreement dated the 30th December. 1869. He alleged that the defendants 
were bis co-sharers in the kulkarni vatan of Gopalpur ; that in 1869 when 
the vatan register was prepared, all the co-sharers in tbe vatan entered 
into an agreement to the effect that the duties of the vatan should be ner- 
formed in turn by the several sharers, and that if any sharer prevented the 
nomination of any co-sharer to officiate in his turn, bo was to nav Es 100 
as aamaps to tbe person thus excluded from office. The plaintiff further 
alleged that m 1883 it was his turn to officiate ; that the defendants [615] 
objected to his nomination, and induced the Collector to appoint another 

thTpres 0 E.r 8 uit.'“’‘“‘® asreemont of 1869. Henoe 
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The defendants contended (inter aha) that the agreement in question 
was illegal under Bombay Act III of 1874, and could not be enforced by 
a Civil Court. 

The Subordinate Judge held, on the authority of Sitaram Vinayek v. 
Bamchandra Bahaji (1), that the agreement was legal, and that he had 
jarisdictioD to entertain the suit. He passed a decree in favour of the 
plaintiff, and bis decree was confirmed on appeal. 

The defendants thereupon applied to the High Court under its revi- 
sional jurisdiction to set aside the lower Court’s decision,on the ground that 
the suit was not cognizable by a Civil Court. 

A rule nisi was granted, calling upon the plaintiff to show cause why 
the decree should not be set aside. 

Ganesh Bamchandra Kirloskar, for the plaintiff, showed cause:— 
The question in this case is not one which the Collector has to determine.- 
Tbe question of the right to officiate is not at issue iu this case. Under 
s. 40 of Bombay Act III of 1874, the vatandars are free to make an 
election of an officiator or deputy. They are, therefore, at liberty 
to make any arrangement among themselves for the election or appoint¬ 
ment of an officiator. Such an arrangement would be profectly legal and 
enforceable in a Civil Court. The case of Sitaram Vinayek v. Bamchandra 
Bahaji (1) is analogous to the present. The Civil Court has, therefore, 
jurisdiction to entertain the present suit. 

Gkanasham Nilknath, contra :—The ruling in Sitaram Vinayek v. 
Bamachandra Bahaji (1) has no application to the present case. Section 4 
of Act X of 1876 ousts the jurisdiction of the Civil Courts in cases of 
this kind. 


JUDGMENT. 

BiRDWOOD, J.—The decision in Sitaram Vinayek v. Bamchandra 
Bahaji (1) does not govern the present case. All that was really 
decided in that case was that the assignment of the income of the 
[616] village of Govardhan was not in contravention of s. 5 of 
Bombay Act III of 1874. Nor are the cases of Vasudev Vithal Samant v. 
Bamchandra Gopal Samant (2) and Shivaji Nilkanth v. Tirko Bhimaji 
Nadgir (3) exactly in point. In the present case, the plaintiff and the 
defendants were co-sharers in a kulkarni vatan and entered into an agree¬ 
ment, in 1869, for the performance of the duties of the vaian by the several 
sharers in turn. If any of the sharers prevented the nomination of a sharer 
to officiate in his turn, he was to pay Es. 100 as damages to the person thus 
excluded from office or service. Damages are claimed in the present case 
in respect of the plaintiff’s exclusion from office in the year 1883, when it 
became his turn to officiate. The Collector issued a notice to the sharers, 
under s. 40 of Bombay Act III of 1874, calling upon them to appear before 
him to elect an officiator for that year. It is alleged that, instead of 
ejecting the plaintiff, in accordance with the agreement of 1869, the defend¬ 
ants nominated another person, not a representative vatandar, wio was 
accordingly confirmed in the appointment by the Collector, and deemed to be 
a deputy under cl. 3 of s. 40. We think that the agreement of 1869 
cannot be enforced by a civil suit, not only because it is opposed to the 
policy of s. 40 of the Act, which clearly contemplates a free election 

(1) Printed Judgments for 1885, p. 24. (2) 6 B. 129. 

(3) PriDted Judgments foe 1885, p. 206. 
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of an offioiator by tbe whole body of registered representative vataridars 
to whom the Collector issues bis notice—’ an election unfettered by any 
promises made beforehand by any of the sharers —but also because a suit 
in respect of any injury caused by exclusion from office or service is ex¬ 
pressly barred by the second paragraph of cl. (a) of s. 4 of Act X of 1976. 

With reference to tbe doubt suggested in the judgment in Vasudev 
Vithal Samant v. Bamchandra Gopal Samant (1), we are of opinion, 
having regard to the wording of the several clauses of s. 4, that the bar 
therein provided is not limited to suits against Government. The section 
is fully in force in the Sholapur District, where the present suit has 
arisen, being unaffected, as regards that district, by Act XVI of 1877. 
We 6od, therefore, [617] that the Courts below bad no jurisdiction to 
hear tbe present case. 

We reverse tbe decisions of both Courts, and reject tbe claim, with 
costs throughout. 

Decree reversed and rule made absolute. 
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Before Mr. Justice Birdwood and Mr. Justice Parsons. 


Vbnkdbai, Widow op Venkaji Anaji Potdar {Original 
Plainlid), Applicont v. Lakshman VbnkoBA Khot {Original 
Defendant), Opponent.* (28th November. 1887.] 

Limilalion—Bigh CourV$ r«wjs»onol poicers—Civil Procedure Code (Z/K of 1882), 
s. 622— Material irregularity. 

Od the 2dtb November, 16S6, this suit was filed on a bond dated 29tb 
November, 1881, payable in two years. 

The Subordinate Judge dismissed it as time-barred, being ol opinion that the 
cause of action bad accrued on the 28th November, 1883. 

Against this decision tbe plaintifl applied to tbe High Court under s. 622 of 
(he Code of Civil Procedure (Act XIV of 1882). 

Eeld, reversing the decision of tbe Subordinate Judge, that the suit was not 
barred by time, the cause of action having accrued on the 29th November, 1883 
— that is. tbe day of the month corretpondiog with tbe day on which the bond 
was dated. 

Hefd, further, that tbe decision of tbe Subordinate Judge being palpably 
wrong and illegal, the High Court had jurisdiction to exercise its revisioual 
powers under s. 622 of the Code of Civil Procedure (Act XIV of 1882). 

The Privy Council ruling in Apwir Eassan Khan v. Shea Baksh Singh (2) 
explained. 

Where a Court, with a full and correct apprehension of the questions which it 
is necessary for it to decide in any case, errs, in law or in fact in its decision of any 
such questions with which it has jurisdiction to deal, its errors can only be correc¬ 
ted m due course of appeal ; and where no appeal is permissible there is no remedy 
under 3-622 of the Code or under the provisions of s. 15 of Statute 24 & 25 
Vie^, c. 104, whatever remedy there may be. in tbe Bombay Presidency, under 
cl. 2 of s. 5 of Reg. II of 1827. But it is otherwise in any case where the Court 
having a mistaken and wrong apprehension of tbe questions at issue, proceeds 
to determine an issue which docs not really arise in the case, and bases its 


• Application under Extraordinary Jurisdiction, No. 65 of 1887 
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decisioD of the case oa its detecmmatioo of that issae. If it does so, it acts 
with material irregularity ia the exercise of its jurisdictioo. 

tCons., 2 L.B.R. 333 (33S) : D., 20 A. 299 (301),] 

[618] This was an application under s. 622 of the Code of Civil 
Procedure (Act of XIV of 1882). 

The plaintiff sued on behalf of b4r minor sons to recover Es. 275 on 

12 B. 617= 3- bond dated the 29bh November, 1881, payable in two years. The suit 

13 Ind. Jar. was filed on the 29th November, 1886. 

270. The Subordinate Judge dismissed the suit as time-barred. He was 

of opinion, that the cause of action bad accrued on the 28th November, 
1883, and nob on the 29th November, 1883, as stated in the plaint. 

Against this decision the plaintiff applied to the High Court under 
s. 622 of the Code of Civil Procedure (Act XIV of 1882). 

The Court (West and Birdwood, JJ.) granted a rule nisi calling upon 
the defendant to show cause why the decree of the lower Court should 
not be reversed, on the ground that the Subordinate Judge had erred in 
computing the period of limitation. 

Vasudev Gopal Bhandarkar showed clause:—This is nob a case in 
which this Court will interfere under s. 622 of the Code of Civil 
Procedure. The lower Court has not declined to exercise a jurisdiction 
vested in it by law. The Privy Council case of Amir Hassan Khan v. 
Sheo Baksk Singh (1) shows that this Court should nob interfere even 
though the lower Court arrives at a wrong decision, provided it has 
jurisdiction over the suit. 

Ghanaskam Nilkanth^ contra : —This is a case in which the Court 
declined to exercise jurisdiction. The case falls within the principle of 
of the ruling in Amritrav Krishna v. Balkrishna Ganesh(.2). The cause 
of action arose during the minority of the plaintiff. The lower Court 
is palpably wrong in computing the period of limitation. 

JUDGMENT. 

Birdwood, J. —The plaintiff sued on a bond dated the 29bh 
November, 1881, and oayable in two years. The Subordinate Judge has 
held that the suit, which was brought on the 29bh November, 1886, is 
barred by time, the right bo sue having, in his opinion, accrued on the 
28th November, 1883- The plaintifl E619] has, however correctly 
stated in the plaint that the cause of action arose on the 29th November, 
1883, for the period of two years specified in the bond must be held bo 
bave'terminated on the day of the month corresponding with the day on 
which the bond was dated. 

In a recent case—(Application No. 46 of 1877, decided on the 2Qd 
August last)—the same Subordinate Judge held that where a bond 
dated the 14bh June. 1883. was payable in six months, the right to sue 
accrued on the 13bh December. 1883, and that a suit brought on the 14th 
December. 1886, was barred by time. He relied on the ruling m 
Waman Dhondev v. Mahadu BaluiS) : but this Court held that his 
decision was palpably wrong, according to the judgment in that case, 
and reversed his decision in the exercise of its extraordinary jurisdiction. 
In a previous similar case—(Application No. 26 of 1887, decided on the 
21st March last)—this Court, however, declined to interfere with the 


(2) 11 B. 488i (3) Printed Judgments for 1885, 251. 
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deoisiou of the same Subordinate Judge, and expressed the opinion that 
the case was one in which he might properly admit a review of judgment 
on the ground of oversight in his interpretation of the judgment relied on 
by him. 

There can be no question, then, that, in the present case, the Sub* 
ordinate Judge wrongly decided that the claim was barrel by time. 

We thiok further that we can correct his error in the exercise of our 
extraordinary juris liction, and that we are not precluded from so doing 
by the decision of the Privy Council in Amir Hassan Khan v. Sheo Baksh 
Singh (1). In that case it was held that where a Court had perfect 
jurisdiction to decide a question before it and decided it, then, even if it 
decided wrongly, it did not exercise its jurisdiction illegally or with 
material irregularity within the meaning of s. 622 of the Code of Civil 
Procedure. There can be no question that where a Court, with a full 
and correoc apprehension of the questions which it is necessary for it to 
decide in any ease, errs, in law or in fact, in its decision of any such 
questions, with which it has jurisdiction to deal, its error can [620l 
only be corrected in due course of appeal —Tejram v. Harsukh (2); 
and where no apneal is permissible, there would be no remedy under s. 622 
of the Code or under the provisions of s. 15 of the Sbat. 24 & 25 Vic., 
c. 104, whatever remedy thei’e might be, in this Presidency, under cl. 2 of 
s. 5 of Reg. II of 1827. But it would be otherwise in any case where 
the Court, having a mistaken and wrong apprehension of the questions at 
issue, proceeded to determine an issue which did nob really arise in the 
case, and based its decision of the case on its determination of that issue. 
If. for instance, it took a view of the facts contended for by neither of the 
parties, and which was palpably wrong, then, whether its application of 
the law to those assumed facts were right or wrong, it would not be an 
apolication of the law to the facts of the case before it. and would be out¬ 
side the case altogether. In the present case, the Subordinate Judge’s 
decision on the question of limitation would be perfectly right and within 
bis jurisdiction if the facts of the case were as he supposed them to be. It 
is a wrong and illegal decision, not as a bare determination of a question 
under the Limitation Act, bub because the Subordinate Judge has mis¬ 
stated or misunderstood the obvious facts of the case and has so been led 
to decide an issue which he ought never to have raised. His decision of 
it has nothing bo do with the case actually before him. And by basing 
his decision of the case on his decision of that issue, he has, we think, 
acted with material irregularity in the exercise of his jurisdiction, even if 
he has not failed to exercise a jurisdiction vested in him. 

We, therefore, make absolute, with costs, the rule granted in this 
case, and direct the Subordinate .fudge to try the case on its merits. 

Rule absolute. 


(1) li C. C. 


(2) 1 A. 101. 
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[621] APPELLATE CIVIL. 

Before Mr. Justice Bird-wood and Mr. Justice Parsons. 

Bai HarkoR {Original Defendant), Appellant v. Maneklal Rasikdas 

AND ANOTHER ADMINISTRATORS OP THE PROPERTY OP THE MINOR 

MagangauRI (Original Plaintiffs), Respondents.* 

[30bh November, 1887.] 


Hindu law—Will~Eindu Wills Act iXXl of 1870)—Indian Succession Act IX of 1865), 
s. 178-Probate and Administrali->n Act (F 0 /I 88 I), s. i—Hindu will made 
outside Bombay relating to oroperty situate partly within and partly outside Bombay 
—Probate of such will—Effect of—Represent uton of the estate—Parties to sue— 
Practice. 


One La.Ibhai died at Surat io 1873, possessed of ancestral property situate partly 
in Bombay and partly in the Surat District, He left a widow Bai Harkor, and a 
minor son, Migiubbai. At bis death he mads a will bequeathing his property 
to bis soo, and appointing ccrtiin ez<>c'icors to manage the prooecty during the 
son’s minority. The son died in 1877 leaving a minor widow, Magaogauri. In 
1879 one of the executors ootained probate of Lalbhai’s will from tbe High Court. 

In 1884 a suit was filed, on behalf of the minor Magaagauri, against bet 
mother-in-law, Bai Harkor, to recover possession of the property covered by the 
will of Lalbbai. 

One of tbe defences to this suit was that tbe property lu dispute bad vested in 
the executor, who bad obtained probate of tbe will, and that as the defendant held 
the estate under tbe executor, the suit was not maintainable without impleading 
tbe executor. 

Held, that tbe executor was not a necessary party to the suit, Seciion 179 of 
tbe Indian Succession Act (X of 1965) as incorporated into the Hindu Wills Act 
(XXI of 1870) did not apply so far as it related to property outside Bombay. The 
property in dispute was situate in tbe Surat District. It was joint ancestral 
properly. On the father’s death it vested in the son by survivorship, and on the 
son's death it vested in the son’s widow, the piaintifi, in the present suit, Under 
the provisions, therefore, of tbe Probate and Administration Act (V of 1881), 
s. 4, (if that Act oan be held to operate at all in the Mofussil before a notifica¬ 
tion is issued under s- 2 ), the estate could not vest in tbe executor, as it bad passed 
by survivorship to another person long before the Act came into operation. 

[R., 31 B. 4X8*9 ll.’in. L.R. 287 (293).] 

Appeal from the decision of Khan Bahadur B. E. Modi, First Class 
Subordinate Judge of Surat, in suit No. 8 of 1884. 

The facts of this case, so far as they are material for the purposes of 

this report, are as follows:— 

[622] One Lalbhai Ramdas died at Surat possessed of considerable 
moveable and immoveable property. He died ou the 2l8t December, 
1873. leaving him surviving a widow, Bai Harkor, and an only son, 
Maganbhai, aged seven years. 

At his death, Lalbhai made a will, bequeathing the greater part of his 
property, (which was mostly aocestrai), to bis minor son, and appointing 
one Icbharam Gangadas and two other persons as executors to manage 
the property during the minority of his son. 

In 1877 the minor Maganbhai died, leaving a childless widow, Bai 

Judav alias Magangauri. 

One Maneklal Rasikdas and Bai Umia were appointed, under Act 
XX ol 1864. administrators of the estate of the minor widow, Bai 
Magangauri. 


• Appeal No. 91 of 1885. 
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In 1879, Ichharam Gangadas. one of the executors of Lalbbai’s will, 
obtained probate of the will from the High Court, as part of the property 
covered by the will was situate in Bombay. 

In 1884, Maneklal and Bai Umia, the administrators of the estate of 
the minor Magangauri, filed a suit against Bai Harkor, the widow of 
Laibhai, to recover possession of the moveable and immoveable property 
forming part of the minor’s estate. 

The defendant pleaded {inter alia) that the prooerty in dispute was 
vested, under the will of Lilbhai, in his executor Ichharam, who had 
obtained probate of the will; that she held the property under the 
executor ; and that, therefore, the executor was a necessary party bo the 
suit. 

The Subordinate Judge held that the executor was not a necessary 
party to the suit, and on the merits awarded the plaintiffs’ claim with 
costs. 

Against this decision the defendant appealed t^ the High Court. 

Jardinc {with him Pandurang Balibhadra and Ganpat Sadashiv 
Bav), for the appellant.—The High Court granted probate in 1879 to one 
of the executors of Lalbhai’s will. The estate has, therefore, vested in 
the executor. Under the Probate Act (V of 1881), [623] s 4, the 
executor alone represents the estate of ohe deceased. And he is the only 
person, under s. 179 of Act X of 1865, who can sue or be sued in respect 
of the esbite so vested in him. He is, therefoie, a necessary party to the 
suit. The proviso bo s. 4 of Act V of 1881 does not affect the case at all, 
as the plaintiff doss not take by right of survivorship. 

Shantaram Narayan, for the respondents.—The testator and his son 
were joint. Toe property covered by the will is presumably joint family 
property. If so, on the father’s death it vested in the son by survivorship, 
and on the son’s death it passed to his widow, the plaintiff in this suit. 
Tlie case, therefore, falls within the proviso bo s. 4 of the Probate Act 
(V of 1881), assuming that that Act applies. But there is nothing bo show 
that lb has been extended to the district of Surat by any notification 
under s. 2 of the .Act. The executor is, therefore, nob a necessary party 
to the suit. 
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JUDGMENT 

Birdwood, J.—We are of opinion that the Subordinate Judge rightly 
decided that Ichharam, tlie executor of the deceased Lalbhai’s will, was 
not a necessary paroy to the suit. The will was made when Act XXI of 
1870 was in force, and under that Act, s. 170 of Act X of 1865 had no 
application bo it so far as it related bo any property out of Bombay. The 
property of Laibhai did not, therefore, vest in the executor at any time 
before Act V of 1881 came into force. It is conbouded, however, that the 
effect of 3. 4 of Act V of 1881 was bo vest the pronerby in Ichharam, and 
that he alone, therefore, could sue. We cannot yield to this contention, 
for Laibhai and his son Magan wove presumably joint in estate, and on 
Laibhai's death the estate vested in Magan by survivorship. On Magan’s 
death in 1877 it vested in his widow, the minor Magangauri on whoso 
behalf the present suit is brought by the administrators other uroperty 
apnointed under Act XX of 1864. Under the provisions, therefore, of s. 4 
of Act V of 1881, if that Act can be held to operate at all in the Mofussil 
before a notification is issued under s. 2, the estate could not vest in 

899 


1 


1887 

Nov, 30. 

Appel¬ 

late 

Civil. 

12 B. 621. 


12 Bom. 621i indun decisions, new series [Yol. 

Icbharam, as it had passdd by survivorship to another person long before 
the Act came into operation. 

[624] As regards the ornaments included in list E, the evidence 
relied on by the defendant is vague, and we think that the Subordinate 
Judge rightly allowed the plaintiffs’ claim to recover them. 

As regards, however, the property included in list H, worth Rs. 6,329, 
we cannot uphold the Subordinate Judge’s decision. Bai Harkor has 
adduced evidence (her own and that of witnesses Nos. 101, 111, 112, 
176), which is not met by any evidence on the other side. She has 
all along consistently claimed these ornaments as having been given to 
her by her husband on their betrothal. The evidence relied on by her 
sufficiently supports her claim, which is consistent with Hindu custom 
on such an occasion. We. therefore, disallow the plaintiffs’ claim to 
recover those ornaments. 

The effect of this decision will be to vary the decree of the lower 
Court by striking out of it the paragraph relating to the ornaments in 
list H. 

Before, however, we can make a final decree in this appeal, it will 
be necessary to ascertain the amount of money to be paid as an alternative 
if delivery of the moveable property decreed to the plaintiffs cannot be 
had, Section 208 of the Code of Civil Procedure, the provisions of 
which have been overlooked by the Subordinate Judge, requires that the 
decree should state this amount. The Subordinate Judge should certify 
a finding on this point within two months, after taking such evidence as 
the parties may offer. 

Decree varied. 


12 B. 629. 

[62S] APPELLATE CIVIL. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 


Keishnaji Lakshman and others {Original Defendants), Appellants 
V. VlTHAL Ravji Renge {Original Plaintiff). Respondent.* 

[6th December. 1887.3 

Hindu law—Ancestral property—Joint family—Alienations by father—Son's liability 
for father's debts—Execution—Purchaser — Notice—Limitation Act (JF of 1877), 
5 , ji _ Exclusion of time taken 'up in prosecuting a former suit which was eventu¬ 

ally withdrawn. 

Where a Biodu goveraed by the Mitaksbara law seeks to set aside his father’s 
aiienations of ancestral property, if the alienees are purchasers at court-sales held 
in esecutioQ of decrees against the father, it is not enough lor him to show that 
the debts, for which the decrees were passed, were contracted by the father for 
immoral purposes ; it must also be shown that the auction-purchasers had notice 
that the debts were so contracted. The points to be determined in such cases 
are:— 

il) What was the interest that was bargained for and paid lor by the purchaser ? 
Was it the father’s interest only, or was it the interest of the entire family ? 

(2) Wore the debts, for which the decrees were obtained under which the pro¬ 
perty was sold, contracted for immoral purposes ? and 

(3) Had the purchaser notice that the debts were so contracted ? 


* First Appeals, No. 98 and 107 of 1884 and Nos. 9 and 20 of 1865. 
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[F.. 23 B. 219 = 7 Bom. L.B. 00 (9i) ; R.. 19 U. 90 (94).] 

Appeals from the decision of L. G. Fernandez, First Class Subor¬ 
dinate Judge of Eatnagiri, in suit No. 32 of 1883. 

This was a suit for partition of ancestral property. The plaintiff 
alleged that the property in suit was joint family property, that his 
bhauhands or co-sharers were in possession and enjoyment of unequal 
portions of the family estate, that he demanded pari.it.ion, but defendants 
Nos. 1 to 6 objected to it. 

The plaintiff farther alleged that his father was possessed of consider¬ 
able ancestral property which he alienated for debts contracted for immo'*al 
purposes, that his father’s alienations were, therefore, not biuding on him, 
and could not aSeet bis two-annas’ share of the entire family property. 

Defendant Nos. 1 to 18 were the bhauband co-sharers. Defendant 
No. 19 was a mortgagee under defendants Nos. 14 to 18. Defendants Nos. 20 
to 32 and Nos. 37 to 43 were the alienees of the pkiotitV’s father Ravji. 

The plaintiff 6rst filed his suit on the 8th July, 1873, iu the Malvan 
Court. That suit was afterwards transferred to the Vengurla Court. The 
Vengurla Court returned the plaint for want of lurisdiction, and it was filed 
in the First Class Subordinate Judge’s Court at Ratnagiri in 1880. The 
ease was fully heard there, and when judgment was about to be delivered, 
the plaintiff asked for leave to withdraw from the suit, as it was defective 
for want of parties, with liberty to tile a fresh suit [627] in respect of the 
same cause of action. This permission was granted, and the present suit 
was filed in 1883. 

The defendants Nos. 1 to 6 contended {inter alia) that four thikans 
out of the joint property had been already assigned by the bhaubands to 

(1)6 LA. 88; 5 c. 148. 


Sara; Bunsi Zoer v. Sheo Proshad Singh (1) and Nanomi Babuasin v. Modun 
Mohun (2) followed. 

The plaintifi Bued in 1883 foe partition of anoestcal property, oonsistiDg {inter 
alia) of oeitain thikans which thad been sold in ezeontion oi decrees passed 
against his father. The plaintiff, though an adult at the time, was not a party 
to the suits in which the decrees were passed against the father, not to the eze- 
oution proceedings. In the certificates of sales granted to the different purcha¬ 
sers, the property sold was described as being a four-annas’ share, which would 
be equal to the shares of the father and the son together, but this description 
was qualified by the statement that “ the tight, title and interest in the above- 
mentioned property of the said Ravji (i.e., the father) was sold.” There was 
nothing to show that the purohasers bargained for and paid tor the entire family 
estate. Moreover, the plaintifi's possession and eojoyment of the thikans in 
question was never disturbed, though the sharers had each a separate possession 
of distinct portions of the ancestral property. 

Held, that under tbe ciroumstauces the father’s interest alone passed to the 
auotioQ-purobssers. 

[626] Reid, further, that the plaintiff’s claim with regard to eight other thikans 
in dispute ?;as time-barred. Oo tbe sale of those thikans in ezccution of decrees 
against his father, the plaintifi intervened, and obstructed the auction-pur¬ 
chasers in obtaining possession. Hie obstruotioo was, bonover, removed by an 
order of the Court, dated 23rd October, 1873. The present suit, which was filed 
in 1883. not baviog been brought within one year from tbe date of that order, as 
required by tbe law then in force, tbe oUim was clearly time-barred. Tbe plaint- 
ifi was not entitled to a deduction of the time taken up in prosecuting a former 
suit, which was filed up in 1672 and disposed of in 1683 ; as that suit did not 
fail for want of jurisdiction or any defect of a like nature such as is coutemplat- 
ed by s. 14 of tbe Limitation Aot XV of 1877, but was withdrawn by the pUiut- 
ifi himself for want of parties, with liberty to bring a tresb suit. Section 374 
of the Code of Civil Procedure (Act XIVof 1838), therefore, applied to the present 
case. 
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1887 defendant No. 1 as jeshtbhag (or share of the eldest son), and that the said 
De^ 6 , ihikans were, therefore, not liable to partition. 

Appel- I^efeodant No. 25 pleaded that his father purchased 34 thikans at an 
auction-sale in execution of a decree against the plaintiff’s father, the 
LATE deceased Ravji Kagbu; chat the plaintiff and bis father were joint, and- the 
Civil, latter was the managing member—hence the sale included the plaintiff’s 

12 ir*625 when the defendant took possession of the thikans, the 

plaintiff obstructed him, but his obstruction was removed by the Court on 
the 23rd October. 1872; that the plaintiff not having brought the present 
suit within one year from that date, his claim was barred by the law of 
limitation, and the plainciff’s father was not a man of vicious habits. 

Defendants Nos. 26 and 27 pleaded that the plaintiff’s father had 
mortgaged his one-fourth share in certain thikans to one Apa Sabshet 
Thanavde; that the mortgagee obtained a decree against the plaintiff’s 
father, and in execution thereof put up to sale and himself purchased three 
of the mortgaged thikans in 1871 ; that Apa then sold his rights therein to 
the defendants in 1882; that the plaintiff’s father had contracted debts 
for family purposes, and that, therefore, the mortgage of the aforesaid 
thikans, the decree, and the sale affected the plaintiff’s share also in the 
family property. 

Defendant No. 31 was a purchaser of cerbaio other thikans at an 
auction-sale in execution of a decree against the plaintiff’s father He 
also pleaded that the debts contracted by the father and the sales in 
execution of decrees against him were binding on the son. 

Defendant No. 23, another auction-purchaser, set up a substantially 
similar defence. 

Defendant No. 37 pleaded that tbe plaintiff’s father, Kavj i, [628] 
had mortgaged to bis father his one-fourth share in 81 thikans in 1868 for 
Es. 3,575, and had passed two other bonds in 1869 for Rs. 649; that the 
plaintiff' was bound to pay these sums; that Ravji's one-fourth share in 18 
of tbe mortgaged thikans had been sold by auction in execution of 
decrees against him; that in respect of these thikans and tbe rest of 
Ravji’s prouerfcies a suit was then pending in the Vengurla Court, and that 
the plairitiff ought to sue to redeem. 

The certiffcates of sales graoted to the different auction-purchasers 
described the property sold as being a four-annas’ share, which would 
include the shares of the father and the son together; but this description 
was qualiffel by thestatemeot that the right, title, and ioterest in the 
above-mentioned property of the said Ravji was sold.” 

Tbe Subordinate Judge found that the plaintiff’s father had incurred 
debt for immoral purposes ; that when his creditors sued him, the plaintiff 
was an adult member cf his family ; and that as tbe plaintiff was not 
made a party to the suits filed against his father, he was nob bound by the 
decrees or by tbe sales which followed thereon. As to the thikans claim¬ 
ed by defendant No. 25. the Subordinate Judge was of opinion, that though 
the sales of those thikans were not binding on tbe plaintiff, still he had 
lost his right to eight of them under the Court’s order of 23rd October, 
1872, when bis obstruction to tbe defendant’s possession was removed. 

■With respect to the four thikans claimed by defendants 1 bo 6 for 
the Subordinate Judge was of opinion that those thikans were 
liable to partition, as held by the High Court in Special Appeal No. 526 of 
1865. The agreement of tbe hhaubands, upon which the defendants relied 
in support of their contention, was found to have been fraudulently got 
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up to defeat a oreditor’s claim against the family prooerty ; and though the 
plaintiff’s father was a party to the agreement, the Sahordmate Judge held 
that it was not binding on the plaintiff. 

The Subordinate Judge, therefore, passed a decree in the plaintiff's 
favour, awarding him one-eighth of all the properties described in the 
plaint, with the exception of the eight thikans [6293 in the possession of 
defendant No. 25, as to which the claim was thrown out as time-barred. 

Against this decision the defendants Nos. 1 to 6, Nos. 23, 25, 26, 27, 
31 and 37 filed appeals to the High Court. 

Mahadev Ghimnaji Apte, for the appellants (defendants 1 to 6). 

Vasudev Gopal Bhandarkar, for the appellants (defendants Nos. 26 
and 27J.—The appellants are purchasers at court-sales held in execution 
of decrees against the plaintiff’s father. Those sales are binding on the 
plaintiff. The certificates of sale show that a four-annas' share of the 
family property was sold. That includes both the father s and the son s 
shares. It is now settled law thac the father’s alienations are binding on 
the sons, unless they are shown to have been made for immoral purposes. 
The burden of proving this lies on the sons who challenge the alienations. 
This burden the plaintiff has not discharged in the present case. The 
evidence he has produced to prove his father’s immorality is too vague to 
be acted upon. Refers bo Kastur Bhavani v. Appa{\) and Sadashiv Dinkar 
Joski v. Dinkar Narayan Joshi (2). 

Manekshah Jehangirshah, for the apoellants (defendants Nos. 23. 25, 
31 and 37).—The material question in the present case is, what was pub 
up to sale in execution of decrees against the plaintiff’s father? Was it the 
father’s interest only, or the entire family estate ? This depends upon the 
nature of the father’s debts. If the debts, for which the decrees were 
passed, were not contracted for immoral purposes, the son’s interest also 
passes at the sale. Refers to Nanomi Babuasin v. Modun Mokim{3). In 
the sale-certificates the property sold is described as a four-annas’ share, 
which includes the father’s as well as the son’s interest. A purchaser is not 
bound to go back behind the decree. All that he has to see is that there 
was a decree properly obtained against the father, and that the nroperty 
put up to sale is liable bo be sold in execution of the decree— Girdharee 
Lall V. Kantoo LaU[i). We are bona fide purchasers. We bad no notice, 
that the plaintiff’s father contracted debts for immoral purposes. We 
[630] are, therefore, entitled to protection— Suraj Dunsi Koer v. Sheo 
Proshad Singh (5). The plaintiff was not a minor at the time of the 
sale. He lay by for merely eleven years. He must, therefore, be taken bo 
have acquiesced in the alienations. It is too late for him to dispute 
them. 

Ghanasham Niikantk, for the plaintiff (respondent).—It is found by 
the Court below—and that finding is supported by abundant evidence— 
that the plaintiff ’s father contracted debts for immoral purposes. The 
SOD is not under a pious obligatioa to pay such debts—West and Buhler, 
{3rd ed.), p. 746 : Colebrooke’s Digest, p. 213 ; Bheknarain Singh v. Januk 
Singh (6); Suraj Bunsi's Case (5). The father’s power of disposal over 
ancestral pronerby is not larger than that of any other co-parcener, The 
onus of showing that the father contracted debts for family purposes lies 


(1)5B. 621. (2) 6 B. 520. (3) 13 I.A. 1 = 13 0. 21. 

(4) 14 B.L.R. P.C. 187. (5) 6 I,A. 98 = 5 C. 148 (6) 2 C. 438 (443). 
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on the oredifccr—Wes6 and Biihler (3rd ed.), 166; KamesJivar Pershadv. 
Bun Bahadur Singh (1). The auotion-purohasor at a oourt-eale does not 
acquire more than the father’s share, especially where the son is not a 
party to the suit or to the execution proceedings. The purchaser is 

bound to make reasonable inquiry and satisfy himself that the decree is 

passed agamst the father as representing the family. He is, moreover, 
bound to show that he bargained for and paid for the entire estate. The 
quantum of interest that passed at a court-sale to a purchaser is also 
determined by the nature of the debt for which the sale is made. If the 
debt is immoral, the son’s interest does not pass. Eefers to Girdharee Loll 
v.Kanioo Lall {^); Suraj Bunsi Koer v. Sheo Proshad Singh (3); Baboo 
Sutdcy Ndtaiti $ahu v. Puudit Baboo Rooder Perkash (4) i Nauomi v* 
Moduli (5) ; Simbhunath y. Golab (6 ); Jagabhai Lalubhai v. Bhukandas 
Jagjivandas (7). 


As to that part of the claim which the lower Oourt has held to be 
time-barred, the plaintiff is entitled to a deduction of the time taken 
up in a former suit brought upon the same cause of [631] action in 1873, 
which eventually failed for want of parties in. 1883. Section 14 of Act 
XV of 1877 applies to this case. Refers to Bai Jamna v. Bai Ichha (8). 


JUDGMENT. 


Parsons, J.—We see no reason to dissent from the Subordinate 
Judge’s finding that the mortgages of the plaintiff's share of certain thikans 
by his father cannot be upheld. The plaintiff has proved that the debts 
were contracted for immoral purposes within the knowledge of the lenders. 
The alienations, therefore, cannot be held good as against tbe plaintiff’s 
two-annas’ share in those thikans^ in respect of which only he seeks to set 
them aside. Tbe case, however, of those appellant-defendants who pur¬ 
chased at auction-sales stands on a different footing. The Subordinate 
Judge has disallowed their claims as against tbe plaintiff’s share in the 
lands sold merely on the ground that tbe sales were made in execution of 
decrees for debts contracted by his father for immoral purposes. But, in 
dealing with this part of tbe case, the Subordinate Judge has not consi¬ 
dered tbe question whether the purchasers bad notice that the debts were 
so contracted. We think thp.t, as regards such purchasers, the two pro¬ 
positions laid down in Suraj Bunsi's Case (3), are still in force unqualified 
by any later decision, and that having regard to that decision and tbe 
ruling in Nanomi's Case (5) the points to be determined in any such case 
as the present are :— 

(1) What was tbe interest that was bargained for and paid for by 
the purchaser? Was it tbe father’s interest only or was it the interest of 
the entire family ? 

(2) Where the debts for which tbe decrees were obtained under which 
tbe property was sold, contracted for immoral purposes? and 

(3) Had the purchasers notice that tbe debts were so contracted ? 

The first of these points was the material point in the cases of Buboo 

Hurdey Narain v. Pundit Baboo Booder (4), Nanomi Babuasin v. Modun 
Mokun (5), Simbhunath v. Golab{6), Pettachi v. [632] Sangili (9), and the 


(2) 14 B.L.R. 187. 

(5) 13I.A. 1*13 0. 2i. 
(8) 10 B. 604. 


(1) 6 C. 843 = 8 LA. 8. 
(4) 11 I.A. 26. 

(7) 11 B. 37. 
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ddtermiDation of ifi was sufficient for the decision of those cases. It is for 
this reason, apparently, that the second proposition in Suraj Bunsi's Case 
is not again laid ^down in the subsequent cases. Considering, then, the 
first question which arises with reference to the sales of certain tkikans in 
execution of decrees against the plaintiff’s father, in the light of the cases 
just cited, we are of opinion that the father’s interest alone is what was 
sold in the present case. It is nowhere stated in any of the certificates of 
sale that the share of the son (i. e. of the plaintiff) is sold. It is true that 
the property is described in the certificates as being a four>annas’ share, 
which would be equal to the shares of the father and the son together but 
this description is qualified by the statement that “the right, title and 
interest in the above-mentioned property of the said Ravji ’’ (i.e., the 
father) is sold. The case is thus very similar to Simbhunath’s Case, 
where the interest of the father alone was held to have passed. It is 
remarked in Nanomi's Case that, it the expressions by which the estate is 
conveyed to the purchaser are susceptible of application either to the 
entirety or to the father’s co-parcenary interest only, the absence of the 
sons from the proceedings may be a material consideration. In the present 
case, the plaintiff, though an adult at the time, was not a party to the suit 
or to the execution proceedings. Again, another very material circum¬ 
stance is not established in t.he present case, namely, that the purchasers 
bargained for and paid for the entirety. Further, it is abundantly clear, 
from the evidence, that, as regards bis possession and enjoyment of the 
thikans in Question, the plaintiff was never disturbed, and that, too, 
although by private agreement the sharers had each separate possession of 
distinct portions of the ancestral property. For this reason, then, that 
the interest of the father alone was sold, and not on the ground relied on 
by the Subordinate Judge, which, standing alone, is insufficient to justify 
his finding, we confirm that finding as to the sales in question, so far as 
they affect the plaintiff’s share, which is alone claimed by him. 

We think that the Subordinate Judge has rightly disallowed the plaint¬ 
iff's claim to a share in the eight thikans mentioned in [633] Ex. A. 
In the proceedings consequent on the sale of these fields the plaintiff in¬ 
tervened. He was given an opportunity of showing either chat bis share 
was not sold or that it was improperly sold and that the sale was not 
binding on him, and he failed to prove either point; and the obstruction 
that be made to the purchasers obtaining possession was removed. This 
was in 1872. Under the law then in force, he was bound to sue within a 
year to establish the right that he claimed—the right that is to remain in 
possession of bis share unaffected by tbe auction-sale under a decree 
obtained against bis father. In the present suit, which was not filed till 
1833, be seeks to obtain a declaration of tbe very same right, and asks 
that tbe time taken up in prosecuting a former suit which was filed in 
1872 and disposed of in 1883 may be excluded. But that suit did not fail 
for want of jurisdiction or any defect of a like nature, such as is con¬ 
templated by s. 14 of Act XV of 1877 (see Bai Jamna v. Bai Ichha {!)). 
It was withdrawn by the plaintiff himself, as it was defective for want of 
parties, and be was allowed to bring a fresh suit. It appears, therefore, 
that 8. 374 of tbe Civil Procedure Code applies to the case. Inasmuch, 
moreover, as neither the decrees in execution of which She sales were held 
nor the bonds on which the decrees were obtained are tiled in the present 
case and no evidence is adduced as to the exact character of the debts in 
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respect of which the bonds were passed, ifc would not be possible for us to 
hold that these specific debts were contracted for immoral purposes. 

The only other objection to the decree is that of the defendants Nos. 1 
to 5. It refers to their claim to a jeshtbhag or larger share on parcition. 
The Subordinate Judge has disallowed this claim, on the ground that the 
sum awarded by the agreement of A. D. 1842 to Eamchandra on account 
oi jeshtbhag was provided for by the High Court’s decree in a previous 
suit. The Subordinate Judge, however, here proceeds on a misconception 
both of the agreement and of the decree of the High Court. The 
agreement of 1842 (Ex. No. 163) provided that ** fields yielding a neb 
profit of Rs. 30 a year (after deducting the assessment) [634] 
should be assigned to R. B. Renge for jeshtbhag at the time of 
making the partition.” The decree of the High Court (Ex. 188) in the 
previous suit (Sp. A. 526 of 1865) also provided that the four fields 
claimed should be divided after an assignment had been made of an extra 
share lot jeshtbhag, as stipulated in para. 2 of the agreement. Ex 12, 
(Ex. 163 in the present case). It is, therefore, clear that the defendants are 
entitled to have ao assignment of land from those four fields, yielding a 
net profit of Rs. 30 a year jeshtbhag. We cannot, however, hold that 
they are entitled to more than that. The claim to bold the whole of 
these lands as jeshtbhag cannot be sustained. Exhibit 160, under which 
the claim is made, has been superseded by the decree, which alone 
now determines the rights of the parties inter se (Of. Ramchandra v. 
Abaji (1)). 

We. therefore, modify the decree of the lower Court by declaring 
that, before making the partition, land yielding a net profit of Rs. 30 a 
year, out of the thikans Holiche Kate, Wada Maine, Dagad Kate, Khalil 
Kbajan and Fanchbbai Kbajan Katuban, be divided off and assigned to 
the defendants Nos. 1 to 6 if no such assignment has already been made 
by virtue of the decrees obtained by defendants Nos. 14 to 18 for parti¬ 
tion. In all other respects wecondrm the decree. 

We order that each party bear its own costs in the appeals in this 
Court. 

Decree varied. 


12 B.634. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Sir. Justice Nanabhai 

Baridas. 


Satad Jafir Saheb {Original Plaintiff), Appellant v. Sayad 
Kadir Rahiman and another {Original Defendants), 
Respondents.* [30tb August, 1888.) 

Municipal {Bombay) Act VI of 1873, s. 36, orders under — Privy, power of Municipality 
to order to be built by owner of a house - Such order not imperative, but permissive 
— Construction. 

The terms of 9. 36 of Bombay Act VI of 1873 are not imperative io reqaifing 
a Muoicipitity to call od the owner of a house to build a privy, but are 


* Second Appeal No. 415 of 1886. 

(1) Printed Judgments for 1886, p, 15. 


906 



yi.] SAYAD JAPIB SAHBB V. SAYAX) KADIR RAHIMAN 12 Bom. 636 

[638} permissiTe, lesving it to the disoretion of the Municipality to determine 
wbeu the ponec conferred on them shall be exercised. 

Accordingly, where the plaintiS complained that the defendants had erected a 
privy so close to bis boose as to be a onisanoe and the lower appellate Court 
found it to be as such, but rejected the plaiotifi’s claim on the ground that tho 
defendants bad erected the same under the orders of the Municipality issued 
under s. 31 of the Act- 

Held, reversing the decree of the lower appellate Court, that the Municipality 
had DO authority to order the defendants to erect the privy regardless of the 
plkintiS’s rit(bt, and that the defendants, therefore, could not plead that they 
acted under the orders of the Muoioipality. 

The High Court directed an iojunction to remove the privy within three 
months from the date of its decision. 

This was a aeoond appeal from a decision of E. M. H. FuUon, Acting 
District Judge of Belgaum, confirming the decree of Rav Bahadur Jaya- 
satyaboilhrao Trimulrao, First Class Subordinate Judge of the same place. 

The plaintiff complained that the defendants had erected a privy in 
1884, within the distance of five cubits from the house belonging to the 
plaintiff, which was a nuisance to whosoever might occupy the same. He. 
therefore, prayed that an order directing the removal of the privy might 
be made, and a perpetual injunction granced against building any privy, 
in future, on the same spot. He also claimed Rs. 10 as loss of rent for 
the bouse. 

The defendants contended {inter alia) that the spot on which tho 
privy was erected, belonged to them ; that by an order of the local Munici¬ 
pality a pit privy attached to their house had bsen removed, and the present 
bhangy privy erected, and that the plaintiff had twice similarly complained 
to the Municipality, but his appeals to that ho ly bad been rejected by rhe 
Committee and its President. 

The Court of first instance rejected the plaintiff’s claim. H-i anpealed 
to the District Judge, who confirmed the lower Court’s decree. The 
following is a portion of his judgment.— 

* * I find that the privy is a nuisance to the plaintiff such as 

to entitle him to sue for its removal, unless defendant can show he acted 
under legal obligation in constructing it in its [636] present position. 
I have visited the place, and I think there can be little iloubt that the 
value of the plaintiff's bouse is permanently impaired to some extent by 
the proximity of this privy. * * Had defendant acted spontaneously 

in locating a new privy in this situation, I should have given the injunc¬ 
tion applied for, as it seems to be a case where there exists no standard 
for ascertaining the actual damage caused or like! v to bociusel by the 
nuisance. think the defendant is liable to be ordered 

to lemove the privy. Section 36, cl. 1 of Bombay Act VI of 1873 
provides that 'in case the Municipality shall be of opinion that any privy 
* * * should bo provided for any house * ^ * they may, by 

written notice, call upon the owner of such house * * to provide 

the same iu such manner as the Municipality shall deem proper.' 
Although tho Act does not appear to prescribe aoy fiue for disobedience to 
such notice, it is none the less obligatory, for s. 75 provides that-, in case 
of non-compliance, certain steps may be taken which, as a rule, would be 
far more costly to the owner than those which ha would have to take 
himself if he obeyed the notice. I thinjc, then, chat tho order convoyed 
to the defendant imposed on him a statutory obligation to coustruct a 
privy which could be cleaned out by a sweeper, and consequently obliged 
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him to make it in suoh a position as would be accessible to a sweeper. 
JNow. of course, it may be argued that by pulling down a portion of his 
own house or completely altering it he might have found some other site 
for his privy, but I think it would be unreasonable to hold that he was 
bound to adopt this course. The Municipal Secretary and Mr. Anandrao 
appear to have carefully inspected the premises, and their evidence shows 
that, in the existing state of the buildings, there was no other place for 
this privy so as to enable it to be visited by a sweeper* I have con- 
sidered whether defendant ought to have left it where the pit privy 
formerly stood and where he first built it, and allowed the sweeper to 

zenana by the passage, to indicate 
which I have drawn on the map a pencil line. But to have done so would 
have brought the sweeper very much nearer the plaintiff’s back door than 
he will have to go at present, and would probably have occasioned a 
nuisance to the latter quite C637J as great as the one from which he now 
suffers. On the whole I think the position selected for this privy is the 
least objectionable which could have been chosen ****»• 

From this decision the plaintiff ureferred a second appeal to the 
High Court. 

Ghanasham Nilkanth Nadkarni, for the appellant.—The lower appel¬ 
late Court has found that the privy is a nuisance, and it is not, therefore, 
right to reject the plaintiff’s claim. The defendants ought to have con¬ 
structed the priyy in a way and place which would nob have interfered 
with the plaintiff’s comfort. The order of the Municipality was not suoh 
a statutory order as justified the nuisance. 

Gokuldas Kahandas, for the I'espondents.—The lower Court has 
considered very well in rejecting the plaintiff's claim. The ground on 
which the privy was built, belongs to the respondents. They had to erect 
a privy in suppression of the old pit-privy, and nootbersite was available. 
The duty of erecting this privy was imposed on them by the Municipality 
under s. 36 ot Bombay Act VI of 1873. It was an imperative order, and 
justified the nuisance. See Metropolitan Asylum District v. Hill (1). 


JUDGMENT. 

Sargknt, C. J.—The District Judge has found that the privy is a 
nuisance, but has held that the defendants have established the two pro¬ 
positions laid down by Lord Watson in Metropolitan Asylum District v. 
Hill (1) as requisite to justify such a nuisance: firstly, that be was acting 
under the imperative orders of the Legislature, and secondly, that he 
could not possibly obey those orders without injuring private rights. The 
defendant may have acted under the orders of the Municipality. Bub the 
berms of tlie Statute, Bombay Act VI of 1873, s. 36, under which those 
orders were given, were not imperative in requiring the Municipality to 
call on the owner of the particular house inhabited by the defendants or 
any houses within a particular area in which the defendants ’ house was 
situated, to build a privy, but are simply permissive, leaving it to the dis¬ 
cretion of the Municipality to determine when the power conferred on 
them shall be exercised. In such a case Lord Watson says : " The [6383 
fair inference is that the Legislature intended that discretion to be exer¬ 
cised in strict conformity with private rights.” Again, there is nothing 
in the Act which necessarily requires privies to be erected, although their 


(1) 6 H. L. App. Gas. 193 at p. 213. 
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being 80 ereoteti would create a nuisance, or to lead to the inference that 
the Legislature supposed that they could not be erected without creating a 
nuisance, from which it might be concluded that the Legislature intended 
they should be made regardless of other persons’ rights. The absence of 
these indications in the Act under which the power is exercised is relied on 
by Lord Selbourne and Lord Blackburn in the case above referred to as 
distinguishing it from The Directors, <£c., of the Hammersmith and City 
Bailway Company v. G. H. Brand (1). As the Municipality had, there¬ 
fore, in our opinion on the proper construction of the Act, Bombay 
Act VI of 1873, no authority to order the defendants to erect a privy 
regardless of the plaintiff’s rights, they cannot plead that they acted under 
their orderS; We must, therefore, reverse the decree and direct an in¬ 
junction to issue, directing the defendants to remove the privy within 
three months from the date hereof. Plaintiff to have bis costs throughout. 
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ORIGINAL CIVIL. 

Before Mr. Justice Scott. 

In re Lakshmibai, widow and adminisxratrix op Vinayakrav 
Jagannath Shankarshet, deceased [Petitioner). 

[23rd April, 1888.] 

Trwttts' and Mortgagees^ Powers Act XXVIII of 1866| s. 43, powefS of Court under. 

a Hindu, died io 1865 possessed of a temple and of a piece of land near it 
which be bought in bis iifetime. B; bis will be directed bis executors to apply 
the income arising from the land in defraying the expenses conoected with the 
temple. This wa^ accordingly done by his t^on, whom he had appointed his exe 
cutor. His son died in 1873, and in 1879 the petitioner, who was the son's 
widow, took out letters of administration, with the will aonexedi to the estate 
of J.S., still uoadmioistered. As admioistiatriz she continued to apply the 
income of the said land as directed in the will. Gbe now filed the preseot petition 
alleging that the said inoome, which amounted to about Bs. 900per annum, was 
[639] insufficient to keep up the said charity. She stated that a sum of 
Bs. 12,600 was urgently required for certain purposes connected with the said 
charity, and that ebe bad agreed, in September 1887, with one Buttonji Bbikaji 
that be should advance the said sum to her, to be expended as aforesaid, and 
that she should grant to him a lease of the said land for 90 years, with a proviso 
for renewal, at a rent of Rs. 350 per mensem. In October, 1887, however, her 
adopted son served her with a notice to demist from granting the said lease. 
She. therefore, presented this petition to the Court under s. 43 of the TcU{>tees' 
and Mortgagees* Powers Act XXVIll of 1866. praying (a) that she might be 
advised whether she bad power to grant the said proposed lease ; (&) that the 
said lease might besanctiooed or directed by the Court; and (c) that the Court 
might give such opinion, advice or direction in the premises as the Court might 
think fit. 

Ileldt that, under the section, the Court bad do power to sanotion tbe proposed 
lea^e, or to advise as to whether the petitioner had power to grant it. The 
Court will not, under this section, advise trustees as to disputed points of law or 
fact, but will do eo only as to undisputed matters of management, such as 
questions of advancement, maiotenauce, change of investment, sale of a bouse, 
compromises, taking proceedings. 

Eeld, also, that, as a matter of general principle, the trustee of the property in 
question could make a lea^e thereof for the benefit of the trust, or raise money 


(1) L.R. 4 H.L. 171, 
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This was a petition to the High Court, uofier a. 43 (l) of the 
Trustees’ and Mortgagees’ Powers Act XXVIII of 1866, for the 
[640] opinion, advice, and direction of the said Court under the circum¬ 
stances set forth in the petition, which was as follows:_ 

“1. Jagannath Sbankarshet, late of Bombay, Hindu inhabitant, 
died on or about the 3l8t July. 1865. possessed of considerable prouerty, 
both moveable and immoveable, and leaving unrevoked bis last will bear¬ 
ing date the Ist July, 1864. 

‘ 2. The said Jagganath Sbankarshet left him surviving bis only son 
Vinayakrav Jagganath Sbankarshet, since deceased, and no other male 
issue. 

“ 3. Among.st the properties of which the said Jagannath Shankar- 
shot died possessed was a temple at Girgauoo and a piece of garden ground 
opposite the same which the said Jagannath Sbankarshet bad purchased 
in his lifetime. The particular description of the said garden ground is 
contained in the draft lease hereinafter mentioned. It is called Angir 
Baugh, and hereinafter referred to as the said charitable land. 

4. With reference to the said charitable land, the said Jagannath 
Sbankarshet by his said will directed as follows :— 


I further will and direct that my executors shall receive and apply 
the income and produce of the garden ground opposite my father's said 
temple at Girgaum between the cross road near Grant Road and the garden 
wall of the late Ramlal Thakursidas which I purchased and brought into 
cultivation, for the purpose of defraying the expenses of keeping up the 
daily puja, the wages of Brahmins, the dinner called naivad, the ceremony 
called anushthan in the month of Shravan, and of the annual fair of the 
said temple and all the expenses of repairs and maintenance and all other 
incidental expenses attending or required by the said temple at Girgaum 
and the dhnrmshalas adjoining and appurtenant thereto. 

“5. The said Vinayakrav Jagannath Sbankarshet, the executor ap¬ 
pointed by the said will, during his lifa'iinoe managed the said charitable 
land and applied the rents and urotits thereof as directed by the said 
testator in his said will. The said Vinayakrav .Jagannath Sbankarshet 
died intestate on or about the 5tb of October: 1873, leaving him surviving 
your petitioner bis widow Laksbmibai and bis son Bhavanisbankar alias 


fl) Act XXVIII of 1.S66. s. 43.—“Any trustee, ezpcotor or adminiRtrator 
sball be at liberty, without the institution of a suit, to apply by petition to any Judge 
of the High Court for the opinion, advice or direction of suob Judge on any question 
respecting the managemeut or administratiou of the trust-property or the assets of any 
testa'or or intestate. 

'* Such application shaU be served upon, or tbe bearing thereof shall bo attended 
by, all persons interested in such application, or such of them as the said Judge shall 
think expedient. 

“The trustee, executor or administrator acting upon the opinion, advice or 
direction given by the said Judge shall be deemed, so far a® regards his own responsibi¬ 
lity, to bave discharged bis duty as such trustee, executor or ^administrator in the 
subject-matter of the said application : 

“ Provided nevertheless that this Act shall not extend to indemnify any trastee, 
executor or administrator, in respect of any act done in accordance with such opinion, 
advice or direction as aforesaid, if such trustee, executor or administrator shall have 
been guiltv of any fraud or wilful concealment or misrepresentation in obtaining such 
opinion, advice or direction ; and the costs of such application as aforesaid shall be in 
the discretion of the Judge to whom the said application shall be made.” 
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Balia Saheb. A posthumous souBavji was subsequently born to the 
said Vinayakrav Jagannath Shankarshet and your petitioner. 

6 . On the 2l8t September, 1874, letters of administration to the 
estate of the said Vinayakrav Jagannath Shankarshet were granted by this 
Honourable Court to your petitioner for the use and benefit of the said 
Bhavanisbankar aftaj Balia Saheb and Bavji Vinayakrav and until one 
of them should attain full age. The said Bavji Vinayakrav died on or 
about the 1st of No7ember, 1874, while still an infant, and the said Bha- 
vanishankar alias Balia Saheb Vinayakrav also while still an infant died 
on or about the 28th of February, 1877, leaving bis mother your peti* 
tiooer as his heir and next of kin bim surviving. 

“ 7. On the 21st April, 1879, your petitioner was appointed by this 
Honourable Court administratris, with the will of the said Jagannath 
Shankarshet anuesed, of [641] all and singular the goods and chattels, 
credits and effects of the said Jagannath Shaokarsheb left una Iminisfcered 
by the said Vinayakrav Jagannath Shankarshet. 

“ 8. Your petitioner since the death of her said husband and soos 
respectively has been, as administratrix as aforesaid, managing the said 
charitable land and applying the rents and prodts thereof as directed by 
the said will. The land has been let for cultivation, and for the last seven 
years along with certain other land appurtenant to the bungalow opposite 
to it has produced a gross rental of B<. 1,300 per annum and a net income 
of Bs. 900 per annum or thereabouts attributable to the said charitable 
land. 

“ 9. The said income is insufficient for the proper keeping up of the 
said charity aud of the buildings apourtenant thereto, and in connection 
with the said charity a sum of Bs. 12.600 is urgently required to be 
expended in the following manner:— 

“(1) In re building a dharwsrtafa lox sadhus near the Bhavanishao- 
kar's temple on the site of the old dharmshala which stood there, but 
owing to want of prooor repairs was recently pulled dowu by the orders 
of the Munici palicy. In the absence of a prooer and habitable dharmshala 
the sadhus and pilgrims who sojourn and resort to the said dharmshala 
are exposed to the inclemency of the weather. 

“(2) In repairing and altering the big building attached to the said 
temple of Bbavanishankar. 

"(3) It is also desirable to erect a 'nobut khana', (a building used 
for the purpose of beiting a native drumh over the main gate of the said 
Bbavauisbankar's temple. 

“(4) The tank, which is in the compound of the said Bhavanishankar's 
temple, is out of repair and requires repairs and cleaning. 

(5) The petitioner has incurred certain expenses in connection 
with the last yeai*’s annual fair of the said Bhavanishankar’s temple 
which still remains unpaid. 

“(6) The gate and compound of the said temolo of Bbavanishankar 
requiros repairs and improvement, and p?4/aris or worshippers of tho said 
temole are in need of separate quarters. 

(7) Accordingly, your petitioner proposes to disburse tho said sum 
of Es. 12,000 io tlie following manner.’’ (Tho petition then set forth in 
detail various repairs, Ac., contoraolated hv the petitioner reauirin" 
Bs. 12,600.) J 
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"10. In order to increase the income accruing from the said charit¬ 
able land, your petitioner in or about the month of September, 1887, entered 
into an agreement with one Ruttonji Bhikaji Karanjavala to let the said 
charitable land to him on lease for ninety-nine years, with a proviso for a 
renewal of the said lease for a farther period of sixty years or Isas if 
so desired by the said intended lessee, at a rental of Rs. 350 per mensem. 
Your petitioner was on the 25th of October, 1887, served with a 
notice from the solicitor of Ravji Vioayakrav Jagannath, your petitioner’s 
adopted son, as hereinafter stated, requiring your petitioner to desist 
[642] from granting the said lease. Before receiving the notice, your 
petitioner had entered into the said agreement. The alleged offer of 
Rs. 5,000 per annum for the said land your petitioner does not believe 
could have been or was bona nde made, if in fact it was made. A draft 
lease to carry out the said agreement has bean prepared, but has not as 
yet been executed. 

" 11. Before entering into the aforesaid agreement your petitioner 
had received several offers from various brokers for a lease of the said 
land, but all such offers were at a lower rental than that offered by the said 
Ruttonji Bhikaji Karanjavala. The most favourable offer your petitioner 
obtained was from Mr. Nusservanji Manockji Petit, which was Rs. 300 per 
mensem for the land, including the part reserved for shops or booths during 
the annual fair. The brokerage upon the transaction, if carried out, would 
have been Rs. 1,400. The negotiations fell through, principally on 
account of the brokerage demanded being so large. 

" 12. Your petitioner believes that the terms of the said proposed 
lease are very favourable, and as high as a bona Hie lessee of the premises 
would be prepared to offer. 

” 13. In order to effect the purposes set forth in the ninth paragraph 
hereof, your petitioner has arranged with the said Ruttonji Bhikaji 
Karanjavala that he shall pay the said sum of Rs. 12,600 in advance, 
as provided in the said proposed lease. The said purposes are necessary 
and proper purposes, and ought at once to be carried out in the interest of 
the said charity. 

“ 14. The said Ravji Vinayakrav was adopted by your pstibioner on 
or about the 18th of April, 1878, upon certain berms, which provided for 
your petitioner continuing the manager and owner of the estate of her sons 
and husband during her lifetime as though she had not adopted a son. 

” 15. After the said Ravji Vioayakrav came of age and in the year 
1886 certain disputes and quarrels arose between the said Ravji Vioayakrav 
and your petitioner : a suit was on or about the 22nd of September, 1886, 
filed by him against your petitioner, being suit No. 405 of 1886, in this 
Honourable Court. On the 3rd May a decree was passed in the said 
suit, whereby, amongst other things, Mr. Charles Agnew Turoer was 
appointed receiver to take charge of and manage the estate of Jagannath 
Shankarshet and Vinayakrav Jagannath Shankarshet, save and except the 
temple of Shri Bhavanishankar and the dfeamsnaZa appurtenant thereto 
and the vacant land situate oppcsice the said temple of Girgaum and 
specifically devised of the will of the said Jagannath Shankarshet for the 
purpose of defraying the expenses of the said temple and the said 
dharmshala and for the other purposes therein mentioned. The said vacant 
land referred to in the said decree is the charitable land hereinbefore 
referred to. 
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Your petitioner prays : — 

(a) That she may bo advised by this Honourable Court whether 
^0 has the power to grant the said proposed lease bo the said Ruttonii 
Bhikaji Karanjavala. 

(i) That her granting the said proposed lease may be sanctioned or 
itreabed by this Honourable Court. 

[643] (c) Tnat this Honourable Court may give sueh opinion 
advice or direction in the premises as to this Honourable Court may 
seem fit.” 

Farran, for the petitioner.—There are three questions arising on this 
^ petitioner dejure and de facto a trustee of the charity 
land ? (2) Is there any provision in Jagannath Shankarshet’s will to prevent 
the trustee from granting a lease of the land left in charity ? (3) Does the 
law permit such a lease to be given ? Ha referred to Tudor on Charitable 
Trusts pp. 204, 307 ; Lewin on Trusts (8th ed.), p. 546 ; The Attorney. 
General v. Foord (1) ; Act XXVIII of 1866, s. 43. Ha also cited The 
Attorney-General V. The South Sea Company (2); Maniklal Aimaram v. 
Mancher&hi Dinsha Coachman (3). 

InverarUy, for the proposed lessee.—The only question is whether the 
Jtease would be profitable or not—Attorney-General v. Eungerford (4). 

There IS no doubt as to the abstract power to alienate apart from special 

statutory or other limitation—TAe Attorney-General v. Pilgrim (5). 

Lang, for Ravji Vinayakrav Shankarshat, the adopted son of the 
petitioner.—The Court has no power to sanction the lease. The Act 
gives DO power, nor can the Court decide upon the rights of parties—i2e 
Lor^me s Settlement (6),; In re Samuel Marie Brereton (7) ; Re Barring¬ 
ton s Settlement (8). This lease contains no provision as to buildings 
being given up at the exniry of the lease—Davidson’s Conveyancing. 

0 . V, p. 1, The Attorney-General v. Foord (1). There is no condition as 
to repair, &c. 

Daf/iawi (Advocate-General), for the charity.—It was never intended 
hat on a petition of this kind the Court should decide nice questions of 

law or constructioQ—Lewin on Trusts. Ch. 23, s. 2 ; Morgan’s Chancery 
Acts and (Orders p. 103 ; Be Mock dt's Will (9) ; Lewin on Trusts, p. 618 
There ought to be a friendly suit for the purpose of deciding the auestion 
raised—Tudor on Charities. 323—425. 
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JUDGMENT. 

A . /•“This is a matter arising in chambers under s. 43 of 

Act of 1866. I am asked on the petition of Lakshmibai. 

widow of the late Vinayakrav Jagannath Shankarshet. for my opinion 
aiviee or direction on certain questions of management or administration 
of trust property of which she is trustee. Under that section a trustee 
may apply, without instituting a suit, to any Judge of the High Court for 

is and by acting on such opinion the trustee 

undar Properly discharged his duty. Obviously the Court 

must act with caution, and only advice in 
matteis when the rights of the parties inter se are not in dispute either in 


(1} 6 Beav. -289. 
(4) 1 Cl. & P. 857 
(7) 7 B. 381. 


B VI-115 


(2) 4 Bcav. 453. 
(5) 12 Beav. 57. 

(8) IJ. & H. 142. 
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law or in fact. The section is substantially the same as s. 30 of Lord St. 
Leonard’s Act (22 & 23 Vie., c. 35). The decisions under that section 
show clearly under what circumstances and within wbat limits the Court 
will give its advice, and they are collected in Sebon on Decrees, Vol. I, 
p 492. 

The questions on which the Court has advised trustees have related 
stiictly to undisputed matters of management, such as questions of 
a'i'ancement, mainteuauce, change of investment, sale of a bouse, 
compromises, taking proceedings. But disputed points of law or fact 
have never been included. The Court will not, for instance, construe 
an instrument or make any order affecting the rights of parties—Be 
Lorenz's Settlement {^) and Be Bwaws (2). Nor can afhdavits be used 
(Lewin on Trusts. 618). The Court must advise on the facts stated in 
the petition alone— Re Muggeridge's Trusts (3). Vice-Chancellor Sir W. 
Page Wood in Re Barrington's Settlement (4) declined to give an express 
opinion on the details of a scheme to raise money for repairs and oer- 
manent improvements, and his language might be adopted ipsissmu 
verbis in this presentmatter. “ This is nob a case/’ he said in which I 
can properly give an opinion, but I have no objection to express my 
view as bo the principle involved. My reason for not giving an express 
opinion is, that the case goes into details, with which the Court cannot 
effectually deal, without having a superintending [645] power a,nd 
being informed by affidavits ; and the Court has no means of exercising 
any controlling power over the subiect-mabter.” As regards the section 
in the Indian Act, there is an express decision— In re Samuel Mane 
Brereton (5)—where the learned Judge follows the English decisions, 
and says: "lb is no part of the duty of a Judge, under s. 43 of the 
Trustees’ and Mortgagees’ Act, to give any opinion on a point on the 
decision of which may depend questions of right or title.” The limits, 
therefore, within which I must confine myself have been clearly laid down 
both at home and in Bombay. 

Now in this matter I am asked to advise the trustee—(a) whether 
she has the power to grant the proposed lease to the said Ruttonji 
Bhikaji Karanjavala; (5) whether the Court will sanction or direct the 
said lease ; and there is a further prayer (c) that the Court will advise m 
the premises as may seem fib. Now reading the section under which I am 
asked to act by the light of the above decisions, I must reply to these 
questions as follows (a) So far as this question involves a decision on the 
construction of the wiU to the effect that Lakshmibai n the trustee of the 
proportv, I cunnot answer it. But her management seems to have been 
settled by the decision in the ease of Bam Vinayakrav v. Lakshmibai <£). 
She is deheto trustee, and my answer is based on the “"S'lmpt.on that 
she is also trustee de jure. Replying on that basis, I do not think I ca 
say that she has power to gr.inttbis partienlar lea.e to Bat onji Bhika , 
bemuse it would be a decision on a question of de.ail and of fact without 
sufficient grounds lor me to go noon. But I am of opinion as a matter 
of general principle, that the trustee of this charitable property could make 
a lease-a building lease-of the land devote I to the mainteuance of the 
trust The property hitherto has only been used for agricultural purposes, 
the return has been small, and the temple an,t its adiuncts have been in 
consequence insufficiently mainlaioei. A sufficient income for the trust 


( 1 ) I Df. & 8m. 401 
(4) 1 J. & H. 143. 


(2) 30 Beav. 232. 
(5) 7 B. 381 (384). 
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■would be probably obtained if the land were let for building purposes. 1888 
Such portion of it as is required for the annual fair, which is one of the apbil 23 . 

objects of the trust, should be reserved. The lease should be for the - 

[646] usual period of ninety-nine years, and should contain the usual ORIGINAL 
covenants to build, repair, &o. ; due provision should be made for the ClvlL. 

surrenderor removal of the building at the close of the period on such - 

terms as are customary in Bombay. The rental should be such as would 1* * 638. 
make the arrangement beneficial to the trust, considering the market 
value of the land. I am of opinion that a lease fulfilling these conditions 
would be within the powers of the trustee. 

As regards the money which is required to meet the expaoso oi 
repairs and maintenance, it will evidently have to be raised in some way 
as a charge, either temporary or permanent, on the trust property. I am 
of opinion that such a charge, limited to the purposes of necessary repairs 
and maintenance of all the objects of tbe trust, would not be beyond the 
intention of the testator. But I cannot discuss any details as to amount 
or particular work to be done, as under this section of the Act I have no 
controlling power. I consequently think the sanction of the Court should 
be obtained to any charge. 

As regards question (6), I have already stated that I cannot advise 
as to the particular lease, and I have no cower under the section to 
sanction it. Question (c) I have answered already. 

As regards costs. I think the petitioner and the Advocate-General are 
entitled to their costs out of the fund, to be taxed as between attorney and 
client. As regards Me. Lang’s client, he appeared on notice, and he is 
entitled to his cost of appearance in chambers, but exclusive of his 
affidavits, which ought not to have been filed. I think Mr. Inveraricy's 
client, who appeared withonb notice, and at h'is own risk, had no locus 
siaw,di in such an application as tbe present one. He must pay his own 
costs. I certify for counsel. 

Attorneys for petitioner : Messrs. Craigie, Lynch and Owen. 

Attorneys for other parties : Messrs. Crawford and Buckland; 

Messrs. Ardksir, Hormasji and Dinskaw : and Messrs. Little, Smith, Frare 
and Nicholson. 


12 B. 647. 

[647] ORIGINAL CIVIL. 
Before Mr. Justice Scott. 


The Imperial Flour Mills Company. Limited [Plainti^s) v. 
W. T. Lamb {Defendant).* fist and 2nd May, 1888.J 

Comoany-Indian Comvanie!: Act VI o/13S2. s. i5—.Member^Si(}Hi>ig unrenistered 
copy of mfinorandiim af assoaalio'i—-icreement to become a member— Proi-o'ial— 
^cctptawe—ReiJUilintion before tegislralion of cotnpouy. 

^igDod a priotod oopy ol the propo.^dmemorin. 
dum of association o( a proj-c^eti company for too shares which on theSrd August 

^ received a notice from tbe secretary ol tbe .:omp.my. ioform- 
ing bim that the company bag been duly registered, and requesting him to pav 


Small Cause Court Suit No. 511 4890 of 1S88. 
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Ra. 100 as the deposit on the shares subsoribad by him. On the 6th August^ 
Lamb replied, statiog that he had decided not to take up the shares. On the 
6th August the secretary wrote to Lamb, stating that he bad already become a 
shareholder, and could not withdraw. On the 25th September the directors held 
their first meeting, and resolved that the ‘‘ shares applied for be allotted, and 
application and allotment monies be called in.” On the 1st October the seo^ 
tary notified to Lamb the allotment of ten shares, and requested him to pay the 
overdue deposit caU of Rs. 10 per share and the allotment call of Ss. 15 per 
share, Lamb refused to pay, and repudiated hie liability in respect of the shares. 
He contended that he had never become a member of the company. 

Held' that the defendant was not a member of the company, and was not liable 
to the plaintiff’s claim. The fact that he had signed the proposed memorandum 
of association did not make him a member, inasmuch as the document which he 
had signed was not the document which was registered, nor even a true copy of it. 
Nor could the defendant be held bound as having agreed to become » meojet 
within the meaning of e. 45 of the Indian Companies Aot\I of 1832. Iba 
agreement which binds a party under this section must be an apeement with 
the company itself. The company not being in existence at the date of the 
defendant’s signing the memorandum of association {viz., the 16th April iSou), 
that signature could amount, at the most, to an application for shares to the 
Dtomoters which by reason of its non-wiihdrawal before the registration of the 
company on the 3td August became on that day an application to the oompany. 
There could be no acoeptaooe of that application until the company was regis¬ 
tered • and the defendant withdrew his application by his letter of the 5th 
August The letter written by the company’s agents on the 3rd August was not 
an acceptance. It was only a request for the payment of the 'deposit on the 
shares for which the defendant had applied, acdwhich was 
tee for the bona fidis of the application. Farther, the terms o the «solubioD 
of the hoard of directors of tbe 25th September made it clear that ‘o 
Sate of the defendant’s applioation [648] had not been made a bmding aK«ement 
bv acceptance. Hie repudiation, theretore. of the 5th August was in time, and 
he could not be held liable as a shareholder of the compao) . 

Held, Also, that in no case could the defendant have been ^ound ^ the etter 
of the 3rd August written by the agents of the company. That ^ 
not bv order of the directors at a meeting duly convened and composed of the 
proper quorum of four. It was written by the secretary after consulting sepa- 
faJlytLeooQlyof the directors. This was an irregular proceeding which 
would not bind the company or the subscribers with regard to the 
for and acceptance of shares. The directors did not act as a board, not was the 

consent of a quotum obtained. 

[R.. 13 B. 415 (422).] 

RE-HEARING under s. 33 of the Presidency Small Cause Courta 

Act XV of 1882. u u .u 

The suit was filed in the Small Cause Court, and was heard by the 

Chief Judge of that Court, who. on the 22Dd March. 1888. passed a decree 

for the plaintiffs for Ks. 1,086-11.0 and costs. The defendant then obtained 

an order from the High Court for a re-heanng under the above section of 

Act XV of 1882. The suit now came on before Scott, J. 

The nlaintiffs claimed to recover Es. 1.086-11 0 from the defendant, 

hAin/the amounb of four calls of Rs. 25 per share, on ten shares held by 

him in tL plal^tirs company, together with Es. 86-11-0 interest. 

The defendant contended that he was not a shareholder in the 
comniny and that his name had been improperly placed on the register; 
thaUhore never had been any complete contract by him to take shares, 
and that bis application for shares had been withdrawn before any shares 
were allotted to him : that the mem^Drandum of association ^ 

qisned was not the memorandum which was registered, and that, therefore, 
hfhad not become a member ot the oompany by reason of his having 
Sianed the memorandum ; that his signature to the said memorandum was 
not attested, as required by ss. 11 and 39 of the Indian Companies Act 
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(VI of 1882) ; that be had never signed any applioabioo for shares except; 
the said memorandum ; and that the company had acquiesced in his 
refusal to take up the shares, and were now precluded from making any 
olaim against him. 

[649] It appeared that on the 13th April, 1886, the defendant had 
singed a copy of the company’s memorandum of association. The company 
was registered on the 3rd August, 1886. The memorandum of association, 
which was registered, was not the document which bad been signed by 
the defendant, and it differed in some respects from that document. On the 
same day (3rd August, 1886) the defendant received the following notice 
from the agents of the company:— 

"Bombay, Zrd August, 1886. 

Dear Sir,—We have the pleasure to acquaint you that the company 
has this day been duly registered, pursuant to the provisions of the Indian 
Companies Act of 1882. 

“ We will, therefore, thank you to pay into the Hongkong and 
Shanghai Banking Corporation the sum of Bs. 100, being deposit of Bs. 10 
per share on shares subscribed by you in the above company.” 

To this notice the defendant replied on the 5th August as follows :— 

“ bill August, 1886. 

“ Gentleman,—Yours to hand this morning. As my terms of agree¬ 
ment expire in the course of a few months, and not knowing whether I 
shall stay in this country, I have decided not to take up the shares for 
the present.” 

On the next day the agents wrote the following letter to the 
defendant:— 

“ ^th August, 1886. 

“ Dear Sir,—We have received your note dated 5tb instant, and have 
noted its contents. You have legally become a shareholder of the company 
when you have signed the articles and memorandum of association, and 
since the company is registered, you cannot now withdraw your shares. 
Hoping, therefore, that you will be good enough to pay your deposit in the 
back. 

We remain, &c.” 

On the 4th September the agents wrote again to the defendant as 
follows ;— 

" ith September, 1886. 

[650] " Dear Sir,—We have to draw your attention to our letter dated 
3rd August last, asking you to pay into the Hongkong and Shanghai 
Banking Corporation the sum of Es. 100, being the deposit of Bs. 10 per 
share on ten shares subscribed by you in the above company which still 
remains unpaid. Please pay the same on or before the lOth instant.” 

To this letter apparently the defendant did not reply. 

On the 25th Septembei', 1886, the directors held their first meeting, 
and resolved that " the shares applied for be allotted, and application and 
allotment moneys be called in,” and oo the Ist October the agents sent 
the following notice to the defendant:— 

" Letter of Allotment. 

“ Bombay, 1st October, 1886. 

Dear Sir,—We beg to inform you that the directors of the above 
company, at a meeting held on the 25th day of September. 1886, have, in 
compliance with your request, allotted you ten shares in the company. 
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“ You are, therefore, requested to pay the allotment call of Es. 15 
Ver share to the Hongkoog and Shanghai Banking Corporation on or 
before the 15bh instant, who will grant receipt for the same; in default 
whereof, interest at the rate of Ks. 9 percent, per annum will be charged.” 

To this notice the defendant did not reply until the llth November, 
when he wrote as follows :— 

‘‘ llth November, 1886. 

” Sirs,—Your note to hand. I told you in my letter, some months 
back long before any allotment was made, that I should not take up the 
shares in my name, as my time is up in March. So you may take what 
steps you like. I am prepared to meet them, as I shall not pay them up 
after informing you in my first letter, unless you give me a guarantee as 
per your prospectus state as to dividend.” 


Notices of the subsequent calls made by the directors were duly served 
on the defendant, who took no notice of them, and the directors in 
consequence filed this suit. 

[651] Latham (Advocate-General) and B. Tyabji, for the plaintiffs.— 
The defendant is bound under s. 45 in one or both of two ways : first, as 
subscriber of the memorandum of association ; or second, as a person who 
has agreed to become a member of the company. As to the first point, 
there is no doubt that if tbe copy which the defendant signed bad been 
registered he would have been bound—s. 11 of tbe Indian Companies Act 
VI of 1882. The defendant’s signature is attested by one Thomas Sugdeo, 
who is dead. He has attested merely by writing his initials. We submit 
that is a sufficient attestation. The Act does not say how attestation is 
to be made. The writing of initials is a sufficient attestation to wills— 
Williams on Executors (8bh ed ), p. 95, note ; In the goods of Christian (1). 
As to signing a copy of tbe memorandum, see Bindley on Companies 
(4th ed.). Vol. I, p. 170; Buckley on Comnanies (5bh ed.), p. 45; New 
Brunstoick and Canada Company v. Boore (2); Smyth’s Case (3); Anandji 
Visram's Case (4). 

Secondly, we say that if tbe defendant is nob bound by his signature 
of a copy of the memorandum of association, he is, at all events, bound as 
having agreed to become a member of the company. His signature to the 
copy of the memorandum amounted to a proposal to take shares— Anandji 
Visram v. The Nariad S. <£ W. Company (4). In that view the document 
did not need registration. That proposal was not withdrawn until after 
the company had been registered, i.e., until after the proposal had been 
accepted, and it was then too late bo withdraw it. It may be objected 
that there could be no proposal to a company nob yet in existence. W© 
contend, however, that the defendant’s proposal was, until withdrawn, a 
continuing proposal: and it had not been withdrawn on the 3r(i August, 
on which day tbe company was duly registered. Having on that day 
come into existence, tbe company accepted the defendant’s proposal and 
allotted him shares. Tbe remarks of Westropp, C.J., in Anandji Visram s 
Case (4) must be taken in connection with the facts of [652] that ease. 

There tbe signature had been withdrawn before the company was regis¬ 
tered. Tbe notice of the 3rd August was a formal acceptance of the 
defendant’s pronosal. Counsel cited Spiller v. Paris Skating Bink 
Company (5); Lawrence's Case ; Kincaid's Case (6)._ 


(1) 2 Robert 110=7 Notes of Caa. 265. 
(3) Irish Rep. 2 Eq. 673. 

(5) L.R. 7 Ch. Div. 368. 


(21 3 H. & N. 249. 

(4) 1 B. 320. 

(6) L.R. 2 Ch. Ap. 412. 
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Inverarity, for the defendant. — On the evidence here it is clear the 
defendant never became a member of the company. The question arises 
on s. 45 (1) of the Indian Companies Act. As to the first point, it has been 
decided that the signed memorandum in order to be binding must be 
registered— The Gvzcrat S. £ W. Company v. Girdharlal Dalpatram (2). 
That case is binding. In that case (see p. 427) the differences between the 
signed memorandum and the registered memorandum were trifling; in tbu 
present case they are cumbrous and important. The Christian names of 
the signatories are different, and the number of shares for which they sign 
is not the same. Also the dates on which the subscribers are said to have 
subscribed differ. We contend that signing a copy does not create 
membership, but here the document signed is not even a true copy. 

Secondly, we say there was no agreement by tbe defendant with the 
company to become a member. There could not have been any such 
agreement, for by cl. 80 of tbe Articles of Association four directors were 
to manage the affairs of tbe company unless and until, under cl. 99, a less 
number should be appointed a quorum. In spite of this provision only 
three directors carried on the busioess. Anything they did was, therefore, 
invalid—Liodley on Partnership (4th ed.) p. 244. Even if the letter of 
the 3rd August. 1886, to the defendant was an allotment [653] (which it 
was not) and an acceptance of a proposal made by the defendant, it was not 
an allotment or acceptance which could bind tbe defendant. There was, 
in fact, at that time no board of directors which could accept^tbe defendant’s 
proposal if he bad made one. .‘Assuming that be did so, he withdrew it 
on the 5th August, when there was no one who could accept it on behalf 
of the company— Hotoard's Case (3). 

Next we say that tbe defendant's subscribing a memorandum of 
association which was not registered is not a proposal to become a 
member of a company afterwards formed and registered. There was 
then no persona to whom tbe proposal could be made. Tbe signed docu¬ 
ment could only amount to an agreement between the signatories to 
take shares in the company if tbe company should be formed, but the 
company cannot take advantage of that agreement. A contract with A 
before its registration cannot become a contract with B after and 
by reason of its registration. Any of tbe signatories might perhaps 
sue for damages in caso of a breach of that agreement by any other 
signatory. Each signatory in effect agrees to take the number of shares 
he subscribes for, if all the others take the shares for which they subscribe. 
He agrees to become a member of a company of which tbe others are 
members. If any of them fail, none of the others are bound. In this 
case the defendant subscribed the memorandum on the ISch April, 1886. 
He withdrew bis signature on the 5th August, but at that time several of 
the other signatories had already withdrawn. Ho, therefore, was no 
longer bound and had a right to withdraw. Ho cannot be said to have 
acquiesced in their withdrawal, for ho had no notice or knowledge of it. 
The memorandum which che defendant signed differs in several respects 
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(1) Act VI of 1SS2, “ Section 45.—The subacEibers of the memoraodum of associa¬ 
tion of any company under this Act shall be deemed to have agreed to become members 
of the company whoso memorandum they have subscribed, and upon the registration 
of the company shall be entered as members on the register of members hereinafter 
mentioned ; and every other person who has agreed with a company under this Act to 
become a member of such company, and whose name is entered on the register of 
members, shall be deemed to he a member of the company.” 

(2) 5 B.425. (3) L.R. 1 Ch. 561. 
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It is contended that the letter of the 3rd August was an acceptance 
of a proposal made by the defendant. It was nothing of the kind. It was 
merely a demand for Es. 10 payable [654] on application for shares under 
cl. 31 of the articles of association. That letter treats the defendant as 
not yet qualified to get the shares, as be bad not paid tbe sum required. 
He was then evidently regarded as only an applicant and, as yet, an 
unqualified applicant. Tbe letter is, therefore, not a final acceptance of a 
proposal. 


JUDGMENT. 


Scott, J.—This case turns upon the construction of s. 45 of the 
Indian Compaines Act VI of 1882, Mr. Lamb, on the 13th April, 1886, 
signed a printed copy of the proposed memorandum of association of a 
projected company, which on the.3rd August, 1886, was registered as the 
“ Imperial Flour Mills Company.” On'thesamo date, viz., the 3rd August, 
Mr. Lamb received a notice from tbe secretary of the company notifying 
that the company had been duly registered, and requesting him bo pay the 
sum of Es. 100, “ being deposit of Es. 10 per share on shares subscribed by 
you.” On the 5th August Mr. Lamb replied to tbe secretary—“ Yours to 
hand this morning. As my terms of agreement expire in'the course of a 
few months, and not knowing whether I shall stay in the country, 
I have decided not to take up the shares' for the present.” To this the 
secretary rejoined next day—“ You have legally become a shareholder of 
the company when you have signed the articles and memorandum of asso¬ 
ciation, and since the company is registered, you cannot now withdraw 
your shares. On the 4th September tbe secretary again wrote pressing for 
the payment of the Es. 100. To this Mr. Lamb does not seem to have 
replied. On the 25th September the directors held tbeir first meeting, and 
resolved that the “shares applied for be allotted, and application and 
allotment moneys be called in.” On the Isb October the secretary notified 
to Mr. Lamb the allotment of ten shares, and requested him to pay the 
overdue deposit call of Rs. 10 per share and the allotment call of Es. 15 
per share. To this Mr. Lamb replied somewhat tardily on the llbh 

November:_Long before any allotment was made, 1 told you I should not 

take up tbe shares in my name; you may take wbat steps you like.” 
Mr. Lamb evidently thought that his repudiation of the shares on the 
5th August freed him from all liability to the company. 

[655] The question turns entirely upon the interpretation of the 
section I have already mentioned, viz., s. 45 of Companies Act VI of 1882, 
which defines tbe persons who are to be considered to be members of a 
company. There are two methods by which a person can become a 
member : (a) by signing the memorandum of association, (6) by agreeing 
to take shares. As regards the first point, I am relieved of the labour of 
investigation by a decision of this Court. In The Guzerat S. & W. Company 
V Girdkarlal Dalpatram (1) 'Westropp, C.J.. and Melvill, J., decided that 
the memorandum to be signed under tbe corresponding section of the earlier 
Companies Act must be the registered memorandum of association. This 
decision was a confirmation of an earlier decision on this point in Anavdjt 
Visraviv.TheNariad S. & W. Company, Limited {2). The question was 

(2) 1 B. 320 (328). 


(1) 5 B. 425. 
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raised before the late Chief Justice, whether the signing of a true copy of the 1888 
registered memorandum was not equivalent- to signing the registered memor* 2 . 

andum itself. The Court did not favour the contention, but gave no express 
decision on the point, as the document signed by the defendant in that case OEilQlNAL 
materially differed from the registered memorandum. Similarly, in the Civil. 
present case, what was set up yesterday as a duplicate or exact copy 
was proved to differ materially. The signatories were not the same in 
one instance ; the shares subscribed for were not the same in another 
instance; one signatory was omitted altogether; the dates of subscription 
were not the same in many instances, and, in short, in my opinion the 
document was not a oopv at all. 

Now I come to the second point. The exact words of the section are 
important: “Every other person, who has agreed with a Company 
under this Act to become a member of such Company, and whose name 
is entered on the register of members, shall be deemed to be a member of 
the Company.” In the case I have already referred to, the late Chief 
Justice lays it down that “ the agreement which is to bind a party must 
be an agreement with the company itself.” Mr. Lamb's signature on 
the 13th April, 1386, therefore, can, at the most, only be an apvUcation 
for shares to the promoters, which became by the [656] fact of there 
being no withdrawal before the registration, an application to the company 
on the 3rd August. There could be no acceptance of this application 
until the company was registered on the 3rd August. Was this applica¬ 
tion accepted before or after the 5th August, when Mr. Lamb wrote 
that be did not want the shares at all ? Nowit is clear on the 
decisions that in ordinary cases of an appplication for shares there is 
no agreement in the absence of allotment and notice of it to the 
applicant : see Lindley on Partnership C4th ed.), p. 100 and p. 1372; 

Buckley on Companies (5th ed.}, p. 54; Pellatl's Case (1). In the 
present case, withdrawal undoubtedly preceded allotment. “But,” says 
Mr. Lindley, p. 104 (4th en.) “ acceptance may be evidenced otherwise 
that by an actual allotment.” Although the withdrawal in this case, 
preceded the allotment, I have, therefore, still the question of acceptance 
to examine. It was argued that the noti6cation for registration on 
the 3rd August, coupled with the demand for the payment of the 
usual deposit, was equivalent to acceptance. The definition of what 
amounts to an “ acceptance of shares ” is to be found in art. 8 of the 
company’s own articles. It is as follows :—“An application signed by or 
on behalf of the applicant for shares in the company followed by an allot¬ 
ment of any shares therein shall be an acceptance of shares within the 
moaning of these articles; and every person who thus otherwise accept any 
sbai-es and whose name is on the register shall for the purpose of these 
articles be a shareholder. ” lias Mr. Lamb otherwise accepted the 
shares? Are there such special circumstances in this case as to prove a 
binding agreement before allotment? The only special circumstance 
is the letter of the 3rd August. That letter was written not by order 
of the directors at a meeting duly convened and composed of the proper 
quorum of four. It was written by the secretary after consulting 
separately three only of the directors, and what passed was given in 
evidence here by the secretary himself. “ In the case of each of three 
directors, the secretary says, I told him the company was now 
registered with the consent of all the directors, and I asked if I should send 
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(1) L.R. 2 Ch. 527. 
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a letter to all who had signed the memorandum of association for [657] 
the Rs. 10 deposit call, and he agreed. ” This was clearly an irregular 
proceeding which would not bind the company or its subscribers in such 
an important matter as the application for and accentance of shares— 
Howard's Case {V). The directors did not act as a board, nor was the 
consent of a quorum obtained. 

But it is not necessary to rest my decision on the irregularity and 
want of anthority. The consent was not obtained to any application 
for shares, nor was there any acceptance of any particular offer to 
take shares. The letter itself does not amount to more thao a request for 
the deposit on the shares applied for. That deposit is usually made before 
or at the time when the application is sent to the directors. But ip this 
case there was no actual application—only a signature which became 
an application when the company was registered. So that the deposit 
had to be called in by the company. But it was only the ordinary 
deposit money required as a guarantee of the bona fydes of an application 
for shares. The resolution of the Board, which is contained in the minutes 
of the meeting of the 25tb September, puts the real meaning of the letter 
of the 3rd August beyond all doubt. The resolution is as follows:—Re* 
solved that the shares applied for be allotted and application and allot¬ 
ment moneys be called in.” It is quite clear that up to that date Mr. 
Lamb’s application had nob been made a binding agreement by acceptance. 
This repudiation, therefore, of the 5bh August was in time, and he cannot 
be held liable as a shareholder of the company. The company must pay 
the costs, including the costs of the application for a re-hearing. 

Attorneys for the plaintiffs :—Messrs. Bomanji and Hormasji. 

Attorneys for the defendant:—Messrs. Mac/arlane, Edgelow, and 
Hemming. 


12 B. 656. 

[6S8] ORIGINAL CIVIL. 

Before Mr. Justice Farran. 

% 

Haji Fakir Mahomed {Plaintiff) v. Shaik Abdulla 

{Defendant).* [24th June, 1887.J 

Specific verforma^ici^Suit by vendee against vendor^Delay of vendee in completing-^ 
^ Rescission of contract by vendee—TuMof the essence of the contract—Extension of 
the lime slimtluted for-^Effecl of such extension—Conditional waiver of perform¬ 
ance within stipulated time—Notice to complete—Unreasonable notice. 

On the 26tb February. 1886, the defendant purohaBed a house from C. for 
Rs. 4 500 and paid C. a considerable portion of the purohase-money, Before the 
traoeaotion was completed, and the coQTeyance executed, the defendant, on the 
23rd June. 1886, by an agreement in writing, of that date, agreed to sell the 
house to the plaiutifi at an advanced price of Bs. 4,800. The defendant waa 
anxious that the sale should be completed in a short time, as the draft of the 
conveyance by C. to himself bad been prepared, though not finally approved, and 
the house was in bad repair and in a somewhat dangerous condition. He bad 
applied to the Municipality for leave to repair the house, and the monsoon season 
bad begun Ultimately it was agreed between him and the plaintifi that the plaintiff 
should complete the purchase within twelve days from the date of the agreement 


• Suit No. 9 of 1887. 
(1) L. R. 1 Oh. 661. 
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(23cd June 1686), and this was dulf inserte! io the agreement. During the 
twelve daya the pUiatiS took do steps to have bis oonveyaoce prepared» but 
asked thedefeodaot for a mooih^s time to oomplete» saying that be bad not the 
money with him. Alter some hesitation the defendant ezteoded the time to the 
10th August. On the 2ist July, at latest, the drafts of the conveyance from C. 
to the defendant were formally and finally approved, and the defendant was 
anzioQS to complete the sale to the plaintiff. On the 23rd July he wrote to the 
plaintiff, reminding him that the time to complete wauld ezpire on the 9tb 
or lObh of August, and requesting him to be prepared then to complete the pur¬ 
chase ; otherwise ha would consider the agreement of ihe 23rd June to be null and 
void, and would himself begin to repair the bou^e. Tbe plaintiff sent no r^ply 
to this letter, bub at an interview with the defendant told him that he was con¬ 
sidering the matter. He. however, took no steps in the matter beyond getting a 
draft conveyance prepared. Tbe deed of oonveyance by C. to the defendant 
was ready for execution on tbe 3td August. Matters remained in this state 
until September. On the 7tb September tbe defendant through his solicitors 
served a notice on the plaintiff, requiting him to carry out tbe agreement of the 
23cd June, and giving him notice, that io default of compliance within four 
days, he would consider the agreement at an end. The four days having expired 
witbout the plaintiff sending a reply or taking any steps to complete, the defendant 
considered his contract with tbe plaintiff to be at an end, and on the IS^b Sep¬ 
tember be completed bis purchase from C. witbout reference to tbe plaintiff. If tbe 
plaintiff had been ready to complete the purchase, the conveyanco to him by the 
[659] defendant and the conveyance by C, to tbe defendant would have been 
executed simultaneously* Immediately after taking tbe conveyance from 0., 
the defendant began to repair tbe hous^. When the repiirs were nlmo'^t c >m- 
plete. tbe plaintiff on the 5tb October, 1666, sent a notice to tbe dc^endaat 
requiting him to speoifioaliy perform the a^ceement of tbe "iUd June. 18o6* 
Toe defendant refused, and tbe plaintiff filed this suit f ir specific performance. 

Heidi on the evidence, thtt tho delay in completing the purchase was tbe delay 
of the plaintiff, aud not of the defendant. 

Held, also, that, having regard to the circumstances under which the contract 
with the plaintiff was made an 1 to the nature of tbe property, tbo time stipulat¬ 
ed for the completion of cbo par^ha^o was of tbe essence of the contract, and 
that the ozcension of time granted at the plaintiff's request to the lOtb August 
operated only as a waiver to tbe extent of substituting tbe extended time for the 
original time, and did not destroy tbe essentiality of tbe time^B ircf<ty v« 
Messenger (li. The defendant's letter of tbe 24th July was but a timely W'iruing 
to tbe plaintiff that the contract would not be kept in suspense after tbe exteoded 
time had expired. Tbe pUiotiS though thus warned took no steps to complete, 
and was not, therefore, in a position to enforce performance from the dolendaot 
after the 10th August bad gone by. 

It was contended for tbe plaintiff that the letter of the 7th September, written 
by the defendant's solicitore, treated the contract as then still subsisting, and 
purported to put an end to it if not completed witbiu four days ; that the time 
so allowed was unreasonable ; that the defendant, in fact, by that letter waived 
the plaintiff's previous default, and gave tbe pUiutiff a Iresb starting point. 

Heli, that such was not the effect of the iHter. The Utter was only a quali¬ 
fied and conditioual waiver of tbe performance within the stipulated time, the 
coodition being that tbe plaintiff should complete within four days. That con¬ 
dition not having been complied with, the waiver cculd not bo relied on — 
Barclay v. Messenger (1); Siewart v. Smith (2). 

Whether under all the circumstances of the Ci^e, and assuming time 
not to have been originally of tbe essence of tbe cootraot, tbe four days' time 
limited by that letter was uorcasonable. 


1887 

J UNE 24. 


Original 

Civil. 


12 B. 698* 


Suit by vendee for specific perrorcoance. 

The plaint stated that by a contract dated the 23rd June, 1886, the 
defendant agreed to sell to the pUintitI a certain house situate in Masjid 
Gross Lane, in Bombay, for Rs. 4,850, and that the defendant subse¬ 
quently refused to carry out the contract. Tbe nlaiatitT prayed for specific 
performance of the contract. 


(1) 43 L* J. Ob. 449. 
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The material part of febe contract was as follows :— 

“ There is one house situated in Masjid Cross Lane. =** * * The said 
property has been from before up to this day in the occupation of Jamila* 
bibi, the widow of [660] Mahomed Syed Chimkar, and her children and 
tenants. * * * By a writing, i.e., the bargain paper dated the 25th 
February, 1886, I have contracted to purchase from the said Jamilabibi, 
the widow of Mahomed Syed Chimkar, Gulam Ahmed bin Mahomed Syed 
Chimkar, Abdul Kadar bin Mahomed Syed Chimkar, Gulam Mohidin bin 
Syed Chimkar, Fatmabibi, daughter of Mahomed Syed Chimkar, and 
Aminabibi, daughter of Mahomed Syed Chimkar, the said property, i.e., 
the house together with the land bounded on the four sides as thus men¬ 
tioned, for Rs. 4,500, namely four thousand and five hundred. I have 
this day made this bargain to sell to you the said house subject to the 
terms and conditions mentioned in the said bargain paper. The price 
thereof has been fixed at Rs. 4,850, namely four thousand eight hundred 
and fifty. Out of the same I have this day received from you Rs. 350, 
namely three hundred and fifty, in cash as earnest (money), and as to 
Rs. 4,500, namely four thousand and five hundred, which shall remain 
due out of the same Rs. 2,400, namely two thousand and four hundred, 
I am duly to receive at the time of the execution of the deed of sale in the 
Registry Office. And at that very time I am duly to get, according to 
the terms of the said bargain paper, the transfer in respect of the mortgage 
deed for Rs. 2,000, namely two thousand, settled, and as to balance of 
Rs. 100, namely one hundred, remaining due from you the same you 
shall duly pay on my behalf to the said .Jamilabibi Gulam Ahmed, Abdul 
Kadar. Gulam Mohidin, Fatmabibi and Aminabibi after the said house 

shall have been transferred to your name in the assessment books of the 

Collector (of Land Revenue). As to the charges for writing the 
conveyance or assignment which you may get prepared in respect of 
the said sale and tor stamps and for registration, whatever the same may 
amount to, all those are duly to be paid equally by mo the vendor and 
you the purchaser half and half. And as to bills for the said house, releases, 

attorney’s bills and whatever other papers relating to the same which I 

may receive from the said Jamilabibi and others, all those I shall duly 
give to you at the time of the execution of the deed of sale, and according 
to the condition (mentioned) in the said bargain (paper) I shall take 
possession of the said house on that very day and similarly I am duly to 
hand over the same accordingly to you. Agreeably to the terms of the 
said bargain (paper) I am duly to give possession of the said house (to you) 
after getting everything cleared. This bargain has been made through 
brokers Mahomed Husson Chinde, Abdul Guffur Ghansar, and Mahomed 
Husson Murke. I, i.e., the vendor, am duly to pay their brokerage at the 
rate of one per cent., and you, i.e., the purchaser, shall duly pay the said 
brokers Rs. 21, namely twenty-one, in the \ximp. The timefixed in respect 
nf this baraain is 12, namely, twelve days. Within that period I am duly 
to hand over the said house in the same state in which it is this day. I 
have of my free own will and pleasure and in sound mind written and 
dftlivflred this bargain paper. It is duly agreed to and approved of by me, 
mrguardL; heirs, and representatives. The 23rd of June, the English 

year 1886.” 

The defendant admitted the making of the agreement, but contended 
that in consequence of the plaintiff’s conduct he (the defendant) had 
become entitled to rescind, and that be had done [661] so, and that the 
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plaintiff was not now, therefore, entitled to have the oontraat enforoed j 887 
against him. June 24. 

Tne defendant’s ease was that on the 26th February, 1886, he had — 
himself agreed to purchase the house in question from the Chin^ar family ORIGINAL 
for Rs. 4,500; and that on the 23rd June, 1886, he entered into the Civil. 
agreement to sell it to the plaintiff for the advanced price of Rs. 4,850. B~l5a 
At the time of this last agreement the conveyance to himself had not been 
executed, but was nearly ready for execution. As the house was in bad 
repair, and the monsoon season had begun, he stipulated with the 
plaintiff that the purchase should be completed within twelve days from 
the date of the agreement (23rd June, 1886), the arrangement being that 
the conveyance of the house by the Gbimkars to him and the conveyance 
by him to the plaintiff were to be execubel at one and the s vme time. 

Before the expiration of the twelve days mentioned in the agreement 
it was agreed that the time for the completion of the purchase by the 
plaintiff should be extended for a month, viz.^ to the 10th August. 

On the 24bh July, 1886, the defendant wrote the following letter to the 
plaintiff :— 

" After compliments be it known to you that I made a contract on 
the 26th February with the heirs of the late Mahomed Syed Chimkar with 
certain conditions to purchase from them the house situate in what is now 
called Nizampura. On the 23rd June, 1886, you made a contract with 
me for the purchase of the said house on the same terms for Rs. 4,850. 

Before the expiration of the time mentioned in your contract for the com¬ 
pletion of the purchase a furoher extension, for which you had applied to 
me for completion of the purchase, was granted to you which will expire 
on the 9th dr lObh August. There being no walls on either side of the 
said house it is now in a very dilapidated state, and it is necessary that 
immediate repairs should be made to it. And the heirs of Mahomed Syed 
Chimkar are pressing very hard. I, therefore, write to you that you 
should prepare your necessary documents and get them approved by me,, 
and complete the purchase in the said time. If you do not, I will, after 
the said period, consider your contract of the 23rd June as cancelled, and 
will proceed with the repairs, and under the circumstances the earnest- 
money paid by you will not be returned to you. On the contrary you 
will be responsible for the damage which will be sustained (by me).” 

[662] To that letter the plaintiff sent no reply, but at an interview 
he subsequently had with the defendant ho stated (as the defendant alleged) 
that he could not complete for want of money. On the 7th September, 

1886, the defendant caused bis solicitor to write the following letter to the 
plaintiff: — 

" We are informed by our client Sbaik Abdulla bin Mahomed Cbabuk 
Sowar that by an agreement made between you and ouc said client in the 
Gujarati language, dated the 23rd day of June last, you agreed to purchase 
from our said client the bouse in 8 Nizampura Street in terms of the 
agreement under which he has agreed to purchase the same from the 
representatives of the late Mahomed Syed Chimkar of the 23i'd February, 

1886, for the price or sum of Rs. 4,850. That although the time within 
which you were under your aforesaid agreement bound to get the necessary 
documents in respect of the said purchase prepared and executed expired 
long ago, and notwithstanding his application to you in writing on the 
24bh day of July last you have failed bo carry out the said agreement of 
the 23rd June last. 
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We are informed that, owing fco your neglect to carry out your part of 
the said agreement of tbe 23rd June, our client has sustained heavy loss, and 
his vendors threaten our client with proceedings for the performance 
specifically of bis agreement of purchase with them. Our client, therefore, 
requires you to specifically carry out your part of tbe said agreement of the 
23rd June last and to make good the damages which our client has already 
sustained, and we have to give you notice that should you fail to comply 
with the above requests within four days from the service hereof our client 
will consider the said agreement of the 23rd June at an end. and you will 
forfeit the earnest money paid by you at the execution of the agreement, 
and he (our client) will take such steps against you as he may be 
advised to require from you the damage and loss that he (our client) has 
already sustained and may hereafter sustain. 


“ Yours truly, 
Tyabji and Dayabhai.” 


The plaintiff sent no reply to that letter, and (acccrdiog to the 
defendant) took no steps to complete the sale. When four days had 
expired, the defendant, considering his contract with the plaintiff to be 
at an end, completed his purchase from the Chimkars without reference 
to the plaintiff, and at once began to repair tbe house. He alleged that 
he spent upwards of Es. 1,200 on the repairs, and he claimed to be 
repaid the said sum in case the Court should decree specific performance 
of the contract with the plaintiff. 

On thefibh October. 1886. when the repairs were almost complete, 
the plaintiff through his attorneys called upoo tbe defendant [663] to 
execute a conveyance of the house, and to perform tbe contract of the 
23rd June, and on the 7th January. 1887, he filed this suit. 

In his evidence tbe plaintifi' swore that he was always ready and 
willing to complete the purchase, and that the delay was wholly due to the 
defendant. He denied that be had aver received the above letters of 
the 24th July and tbe 7th September. 

Uacpherson and Inverarity, for the plaintiff.—They cited Green v. 

Sevin (1) ; Graioford v. Toogood (2). 

Lang and Kirkpatrick, for the defendant:—They cited Nott v. Biccard 
(3) : Macbryde v. Weekes (4): Barclay v. Messenger (5); B.otoe v. SmithiQ ): 
Fry on Specific Performance (2ncl ed ), pp- 466. 469. 

JUDGMENT. 

24f/i June, 1887. FabbAN, J.—The plaintiff in this case seeks to 
enforce a gainst the defendant specific performance of a contract dated the 
23*-d June 1886. by which the defendant agreed to sell to tbe plaintiff a 
house No’ 8. in Masjid Cross Lane which the defendant had contracted to 
purchase from Jamilabibi, the representative of the Chimkar family. 
The defence is that the defendant is entitled to rescind and did rescind 
this contract, and that tbe plaintiff is, therefore, not now entitled to have 
the same enforced. There is a subsidiary question whether, assuming 
the plaintiff to be entitled to enforce the contract, he can do so without 
allowing to the defendant the sums expended by the latter on the repairs 

of the house. 


(2) L.B., 13Ch. Div. 153. (3) 22 Beav. 307. 

(6) 43 L. J. Ch. 449. (6) L.E. 27 Ch. Div. 89. 
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The maiD issues raised were:— 

1. Whether the plaiotiff was ready and willing to carry out the 
agreement in the plaint mentioned within the time dsed by the parties 
for the Qompletion thereof. 

2. Whether the defendant was entitled to rescind the said agreement, 
and whether be lawfully rescinded the same. 

Under the defendant’s contract with the Chimkars he was to pay 
Its. 2,500 in cash and was to execute a morti^aga of the premises in their 
favour for the balance of Rs. 2,000 payable in two [664] years. This 
contract has not been put in evidence. The contract sued upon (Ex. B) 
addressed by the defendant to the plaintiff is, in effect, as follows, the 
portions immaterial to the questions at issue being omitted. 

“ There is one house. No. 8, in Masjid Cross Line. By a bargain 
paper dated the 25th of February, 1886. I have contracted to purchase 
the said property from Jamilabibt, Gulam Ahmad Chimkar (and the other 
members of Chimkar family naming them) for Rs. 4,500. I have this 
day made this bargain to sell to you the said house subject to the terms, 
drc., conditions mentioned in the said bargain napar. The price thereof 
has been 6xed at Rs. 4,850. Out of the same I have this day received 
from you Rs. 350 as earnest, ani as to Rs. 4.500. which shall remain due 
out of the same Rs. 2,400, I am duly to receive at the time of the execu¬ 
tion of the deed of sale in the Registry Office, and at that very time I am 
duly to get according to the berms of the said bargain paper the transfer in 
respect of the mortgage-deed for Rs. 2,000 settled. And as to the balance 
of Rs. 100, the same you shall duly pay on my behalf to the said Jamila- 
bibi, after tlie house shall have been transferrel to your name in the 
assessment books of the Collector. As to the charges for writing the 
conveyance or assignment which you may get prepared in respect of the 
said sale, &.O.. for stamps, &c., for registration, whatever the same ’may 
coma to, all thesa are duly to be paid equally by me tbe vendor and you 
the purchaser half and half. And as to the bills and papers relating to 
tbe said house which I may receive from Jamilabibi and others, all those 
I shall duly give to you at the time of the execution of the deed of sale. 
And according to the condition mentioned in the said bargain paper, I 
shall take posseS'sion of the said house on that very day, and similarly I 
am duly to band over the same accordingly to you. I am duly to give 
possession of the said bouse to you after getting everything cleared. This 
bargain paper has bean made through brokers Mahomed Huson Murke, 
Abdul Gufifur Ghausar and Mahomed Huson Cnindo. The time fixed in 
respect of this bargain is l‘-i, viz., twelve days. Within that period 
I am duly to hand over tbe sai 1 house in the same state in which it is 

this dav.” 

% 

[665] Tne material facts in the case I hold to bo proved as follows : — 
When tbe contract was being settle.!, there was some discussion as to the 
time to be fixed for its performance. Tno defendant su.gg^sted four or five 
days : tbo plaintiff wanted a m mib ; twelve days were ultimately settled 
and inserted in the contract. The defendant was anxious to fix a short 
time, as the drafts of the documents to bo executed by the Chimkars, had 
all been preoared ; and though they had not been formally aoproved by 
the Chimkars, tfiere was no difficulty raised by them about the terms and 
because the house was in very bad repair and in a somewhat dangerous 
oonHir.ion. The defendant had shortly before aopHed to the Muoicioality 
for leave to repair the house, and on the Slst May had been informed 
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that DO leave was necessary (Ex. No. 2). The plaintiff daring the twelve 
days agreed upon for performance took no steps to have his conveyance 
prepared, bat during their currency asked the defendant for a month’s 
time to complete, saying that he had not the money with him. The defend* 
ant after demurring for some time allowed an extension, which expired 
on the 9th or lOtb of August following. On the 2l8t July at latest, the 
drafts of the documents which were to pass between the defendant and 
the Chimkars were all formally and finally approved, and the defendant 
was then in a position and anxious to complete with the plaintiff, and 
accordingly on the 24th July he got his son to write in his name to the 
plaintiff a letter of that date of which Ex. No. 3 is a copy. The letter 
after referring to the contracts of the 26bh February and of the 23rd June 
proceeds thus:— 

“ And before the expiration of the time fixed in your said agree¬ 
ment for completing the said agreement I at your request gave you 
further time to complete the sale of the said house, which further time 
will expire on the 9th or 10th of the month of August next. And as 
the said house is now in a ruinous state there being no walls on both the 
sides, and as it is necessary to repair the same quickly, and as the heirs 
of Mahomed Syed Chimkar are making a pressing demand, I therefore 
request you to cause to be prepared within the fixed time such of your 
documents as are to be prepared and to have the same approved by 
[666] me and to complete the sale. Otherwise after the expiration of the 
said time I will consider your said agreement of the 23rd June to be null 
and void and I will commence to repair the said bouse, and in this case 
the earnest-money paid by you will not be repaid to you. Nay, whatever 
damages may be sustained in consequence thereof will be recovered from 
you.’’ 

This letter was duly delivered to the plaiotiff. He sent no reply to 
it, but a few days afterwards the defendant met him and asked him 
whether he had received the letter, and urged him to be quick. The 
plaintiff then told the defendant that he was considering the matter. He 
also told the defeadanB at the same or subsequent interview that he (the 
defendant) need not be afraid that be had spoken to the Ghimkars, but 
that in effect be could not complete at once, as his money was with other 

merchants. 

After receiving this letter of the 24th July, and no doubt m conse- 
sequence of it, the plaintiff got the Chimkars’ drafts, which were then 
approved, and he and the brokers M. H. Murke and Abdul Guffurtook 
them to the pleader Mr. Shamrav Maneckji and got him to prepare a draft 
conveyance." Ex. P. The plaintiff, however, took no further steps 
beyond getting the draft conveyance drawn (or possibly engrossed Ex. G.) ; 
he did not even send it to the defendant for his approval. The Chimkars’ 
d’-afts were apparently engrossed on the 3rd August. 

Nothing thus remained to be done by the defendant but to execute 
the Chimkars' documents and those of the plaintiff, and thus to wash 
bis hands of the whole transacsioo, upon which be would have made 
after paying his share of the expenses, hub a very small profit. There is 
no reliable proof to show that the Chimkars were, in fact, pressing the 
defendant bo complete. They knew of the defendant’s contract with the 
plaintill. and probably for that reason were not in a hurry. They had 
received a considerable portion of their purchase-money from the defend¬ 
ant. and I am inclined to think rather played into the plaintiff’s 

hands. 
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Matters remained ID this state UQtil September. On the 7th of that 1887 
month the defendant served a notice, through Messrs. Tyabji and June 2A. 

Dayabhai, on the plaintiff of which Ex. No. 6 is [667] the press oopy. - 

That lettei', after referring to the contract of the 23rd -Tune and to the ORIGINAL 
defendant’s letter of the 24th of July, complains that the plaintiff CiVIL. 
had failed to carry out the agreement, and continues thus ;— 

12 Oa 698 * 

We are informed that, owing to your neglect to carry out your part 
of the said agreement of the 23rd June, our client has sustained heavy 
loss, and bis vendors threaten our client with proceedings for the perform¬ 
ance specifically of his agreement of purchase with them. Our client, 
therefore, requires you to specifically carry out your part of the said agree¬ 
ment of the 23rd June last, and to make good the damage which our client 
has already sustained. And we have to give you notice that, should 
you fail to comply with the above request within four days from the service 
hereof, our client will consider the said agreement of the 23rd June last 
at an end, and you will forfeit the earnest-money paid by you at the 
oxecutioD of the agreement, and our client will take such steps against 
you as he may be advised to recover from you the damage and loss that he 
our client has already sustained or may hereafter sustain.” 

On the evening of the same day the plaintiff came bo the defendant’s 
bouseand said to the defendant. “Why did you send me a notice ? 1 am 
trying bo pay you.” He asked for further time—a fortnight or twenty days, 
when he said he would complete. The defendant refused to give any 
further time, but told the plaintiff that if he wanted any further time, to 
send a wricten reply stating what time he wanted, meaning that be would 
only consider the application if made in the formal manner. The plaint¬ 
iff to that said nothing, and left. Chinde giving an account of the same 
interview says, " The plaintiff said you have sent me a notice which I 
have received. Why did you send it? I will settle it all in a few days 
if you give me time.” The defendant said, “I have sent a notice through 
a vakil. I don’t want further to discuss the matter. If you want to say 
anything you should doit through your vakil.” Nut Mahomed Kashmiri, 
who says he also was present at this interview, says that the defendant 
refused to give any further time, saying to the witness that the bouse was 
in danger. Before the expiration of the four days [668] mentioned in 
the notice, i.e., of the 7tb September, the plaintiff took no steps to 
complete the contract, and sent no reply to the defendant’s notice. 

When the four days expired without the plaintiff sending a reply, or 
taking any steps to complete, the defendant considered his contract with 
the plaintiff to be at an end, and on the 13th of September completed his 
purchase from the Chimkars without further reference to the plaintiff. 

The reason why the plaintiff did not complete at the time was, I consider, 
because his money was locked up in his business. If he had been ready 
to complete, his documents and the Chimkars’ documents would all have 
been executed simultaneously. 

Almost immediately after the completion of his contract with the 
Chimkars—probably on the 14tb, loth, or 16th of September, the defend¬ 
ant began to repair the house, and for that purpose to dig the foundations 
for a side wall. The plaintiff is the owner of the immediately adjoining 
house, and it was for this reason that he was anxious to buy the house in 
question, so that he might alter his own house without objections from the 
occupants of the adjoining house. While the defendant was digging the 
foundations for the side wall, the plaintiff came and complained that his land 
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1887 had been encroached upon. A boundary line was eventually drawn by the 
June 24, defendant’s builder, which satisfied him, and the work of building tho 

- wall proceeded. I shall consider presently the evidence as to whether 

OBIGIN.dL ^jjjg ticoe the plaintiff insisted on bis agreement for purchase being 
OlVIL. in existence, and whether he required the defendant to desist from pro- 
ceeding with the repairs. He did not tender any conveyance to the 
12 B. 658. ^QjQQ^ant, or offer to pay him the purchase-money. 

When the main portion of the repairs had been completed, the 
plaintiff on the 5th October, 1886. sent a solicitor’s notice to the defend¬ 
ant requiring him to si^ecifically perform bis contract with the plaintiff. 
The defendant under the above circumstances refused to do so. A corres- 
nondenco ensued, and this suit was filed on the 7th January, 1887. 

It will be observed that the above statement of facts is based upon 
the evidence given by and on behalf of the defendant, supplemented by 
the endorsements and the documents put in by [669] the plaintiff and by 
the evidence of the pleader whom he has called. The account given by 
the plaintiff is wholly different. I am quite unable to accept his version 
as trustworthy, or to regard the witnesses whom he has called as witnesses 
of truth, other than the witness Shamrav and those who have given but 
formal evidence. The plaintiff in the first place denies that the notice of 
the 7th September was ever served upon him, and that he ever received the 
defendant’s letter of 24th July ; it was not and could not have been 
disputed that the notice of the 7th September was written on that day 
by the defendant’s instructions in the office of Messrs. Tyabji and 
Dayabhai. Its press-copy appears in its proper place in the press-copy 
letter book of that firm, and the defendant and Mahomed Husson Cbinde 
both affirm that it was written on that day. The defendant says that it waS' 
sent out for service on this same day by a clerk of the firm accompanied by 
Mahomed Husson Cbinde. The clerk, Abdul Rahman Obimkar, was called, 
who swears that he served the notice on the plaintiff near his shop. The 
clerk next day made an endorsement of service, in the usual course, in the 
press-copy letter book. It appears there in proper form. This witness is 
quite independent. It is almost impossible to believe that he gave false 
evidence and foreed an endorsement without at least some object, and none 
is suggested. He is corroborated by Chiode. They were cross-examined 
skilfully as to details, and no discrepancy between their statements was 
brought out. Chinde, though an intimate friend of the defendant, seemed 
to be a respectable witness. The improbability of the defendant getting 
such a notice written and not serving it is very great. If the writing of 
and the nob serving this notice was an elaborate scheme, the sending of 
it would have been prominently brought out in the first letter the defendant 
got written in answer to the plaintiff’s demand. It is nob so. but is only 
noticed in the latter correspondence. Gulabchand proves that it and the 
letter of 24th July were both brought to bis notice when he drafted 

Ex. D. 

Against all this I have bo weigh the bare denial of the plaintiff. I 
have no hesitation in disbelieving it. The notice of the 7th [670] Sep¬ 
tember refers to the defendant’s Hindustani letter of the 24th July. This 
alone goes a long way towards proving that that letter was sent. That it 
was delivered to the plaintiff, is proved by the defendant, who says that 
he gave it to his son Mahomed accompanied by Cbinde to take to the 
plaintiff and by Mahomed and Chinde who say they took it. The boy 
Mahomed impressed me very favourably, and Chinde’s being sent with 
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him and with the subsequent letter of the 7th September is accounted 
for by the fact that he was defendant's broker in this transaction, Abdul 
Guffur being the plaintiff's. The date of this letter dovetails neatly with 
two other dates relied on by the plaintiff, the final approval of the drafts 
by the Ghimkars on the 21st July and the plaintiff giving instructions for 
the draft conveyance to Shamrav at the end of that month. The defendant 
is probably in error that the drafts had been approved by the Ghimkars 
when he made the contract with the plaintiff. He was not positive on 
the point. The drafts were, no doubt, then ready for approval. The 
defendant is more probably skilled in training horses than in the intricacies 
of legal conveyancing. 

The fact of these two letters being sent to the plaintiff and not replied 
to, cuts the ground, so to speak, from under the plaintiff’s whole case. 
There are, moreover, other reasons for distrusting it. That case is that 
the plaintiff was very anxious to purchase this bouse; that the Ghimkars 
were on hostile terms with him, and would not sell to him ; that when he 
agreed to purchase the house from the defendant he had the purchase-money 
lying idle by him, and continued so to put off until he filed this suit. His 
case further is that after bis contract be was constantly pressing the 
defendant to complete, but that the defendant put him off from time 
to time, at first saying that the Ghimkars delayed approving the drafts 
and that they had to be kept in ignorance of the plaintiff’s purchase from 
him, and subsequently that the Ghimkars had heard of the plaintiff’s con¬ 
tract and for that reason refused to complete, and that he was not informed 
when the Ghimkars did in fact complete, but when he heard of it he at once 
sent the notice of the 6tb October to the defendant. That the plaintiff was 
anxious to purchase the bouse, is no doubt true, and probably for the 
[671] reason he has stated. That the Ghimkars were on hostile terms 
with him, and did not wish that be should become the owner of their 
house, is not supported by evidence. No doubt they wrote to him in June, 
1885. complaining that be was interfering with their ancient lights, &c., but 
he desisted and nothing more was done in the matter. The plaintiff says 
that the Ghimkars were unfriendly to him. The defendant and Chinde say 
that there is no ground for that allegation, and point in proof to the fact 
that the contract between the defendant and the Ghimkars, which was 
executed in their house, was attested by the plaintiff. This is nob 
explained by the plaintiff. That it was intended to keep the plaintiff’s 
ooutract concealed from the Ghimkars, I believe to be quite untrue. The 
terms of the contract itself and its genei'al tenor show this not to be so. 
The defendant says that the Ghimkars were informed throughout. If it 
had been intended to conceal it from them, a Chimkar would hardly 
have been selected to servo the notice of the 7th September on 
the plaintiff. It is true that the plaintiff had a sum by him in February 
sufficient to purchase the house, but that he continued to keep it 
ready, rests on his own assertion. About the time when he was called 
on to carry out the contract, be opened a second piece-goods shop. This 
may possibly account for his statement to the defendant that his money 
was locked up. It is unaccountable, if his ease as to the money be true, 
that from June to October he should not have hastened the defendant’s 
action by a single written request to complete, and should have rested 
content with the silly pretexts for delay he puts in the mouth of the 
defendant. The plaintiff’s evidence is certainly not strengthened by 
calling such a witness as Fukrudin. Abdul Guffur, who is put for¬ 
ward as an independent witness, turns out to be the plaintiff’s 
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quondam partiner and present; hanger>OQ. The plaintifi’s evidence 
as to bis not having bad a partner is suspicious when it is contrasted 
with that of his witness Fukrudin. Mahomed Husson Murke, the real 
broker in the transaction, is not forthcoming to give evidence though be 
has been summoned. Why, I know not. The plaintiff has not asked that 
further steps should be taken to compel his appearance. Altogether the 
plaintiff’s case is wholly unsatisfactory. It is, on the other hand, 
[672] inconceivable that the defendant would have proceeded to repair 
bis bouse, unless he bona fide believed the plaintiff’s contract to be at au 
end. For the above reasons I accept his account and proceed to consider 
whether it affords a good defence, in law, to the plaintiff's claim. 

Having regard to the circumstances under which the plaintiff’s con¬ 
tract was made and to the nature of the property sold by the defendant, 
I find it impossible to hold that the time stipulated for its performance 
was merely a “ formal term and immaterial to the contract." The 
defendant, when the contract was made, had not had the property con¬ 
veyed to him, but had paid a considerable portion of the purchase-money, 
and was in quasi possession. The house was in a ruinous, if not a 
dangerous, condition; it was at the setting in of the S.-W. monsoon. The 
defendant’s object in re-selling was to get rid of all responsibility and 
liability to repair ; accordingly we find that the time for performance was 
discussed between the parties. The defendant wanted to fix the shortest 
possible time for completion. The plaintiff sought for a month. Twelve 
days were finally fixed on as a reasonable time. The condition of che 
house brings the case, I think, within the principle of the authorities 
referred to in Fry on Specific Performance (2nd ed.), ss. 1049-1052, 1056 
and 1059 (seepp. 466 to 469). 

The extension of time granted, at the plaintiff’s request, to the lObh 
August operated, I consider, only as a waiver to the extent of substituting 
the extended time for the original time, and did not effect a destruc¬ 
tion of the essentiality of the time —Barclay Messenger (1). 

If I am correct in this view, the defendant's letter of the 24th July 
was bub a timely warning bo the plaintiff that the defendant would insist 
on bis strict right, and would nob allow the plaintiff to keep the contract 
in suspense after the extended time fixed for its performance had expired. 
The plaintiff, however, took no steps to complete though thus warned of 
the defendant's intention, and was not, therefore, in a position to enforce 
performance from the defendant after the lObh August had gone by. 

[673] Such was. I think, the legal position of the parties on the 7bh 
September, when the defendant through his solicitors sent bis letter of 
that date. It is contended that that letter treats the contract as then 
still subsisting, and purports to put an end to it if not completed within 
an unreasonably shore time, viz., four days; that the defendant in fact by 
that letter waived all the plaintiff’s previous default, and that the letter 
gave the plaintiff a fresh starting point. The letter may nob be judiciously 
worded, but I do not think that its effect is as contended for by the 
plaintiff. The letter is only a qualified and conditional waiver of the 
performance within the stipulated time, the condition being that the plaintiff 
should comnlete within four days. That condition nob having been com¬ 
plied with, the waiver cannot be relied on: see Barclay v. Messenger{l) ; 
StewartV.'Smith (2). I am not, however, prepared to hold that under all 


(1) 43 L.J. Ch. 449. 


(2) 6 Hare 222. 
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the ciroumstanoes of this case, and assuming time not to have originally 
been of the essence of tbe contract, the four days’ time limited by that 
letter was unreasonable. English cases, in which there have been lengthy 
negotiatioQS and complicated questions of title, do not afford a useful 
guide in a simple case of this sort where tbe plaintiff had actually got his 
dead ready, and the only difficulty arose from bis not being ready and 
willing to pay the price. Nott v. Biccard (1) shows that, in considering 
the reasonableness of time, what has previously been done in the matter 
must be taken into account. ' What constitutes reasonable notice and a 
reasonable time to be fixed on it must depend upon the contract and tbe 
circumstances of each ease ’’—Macbryde v. Weekes (2). The speed with 
which tbe defendant after the 11th September completed with the Chimkars 
and set about the repairs, shows tbe urgency of tbe matter, in his opinion. 

A great mass of evidence has been given in relation to the repairs 
and what was said by the plaintiff when they were begun, without, 
I thick, much consideration being given to its bearing upon the points 
the Court had to decide. That the defendant at some expense repaired 
the premises, was not disputed. That be acted bona fide in doing so, 
I do not think was open to doubt, but [671] what is tbe legal result ? 
I have not been referred to any authority to show that a vendor 
executing repairs to property which he has contracted to sell ought 
to be recouped for such repairs by bis vendee if they have not been 
done at the request of the latter, or that the latter is not entitled 
to specific performance except upon conditions of making payment for 
such repairs to his vendor. I know myself of no authority for either 
proposition : such authority may perhaps exist, I only say I do not kuow 
of it, There can bo no question of estoppel in the matter ; the facts of 
the case were equally well known to both parties : perhaps, if the balance 
wore carefully looked to, they were better known to the defendant than to 
the plaintiff. It is not pretended that the nlaintiff said anything when 
the repairs were begun which determined his legal rightto specific perform¬ 
ance of his contract if he then had any. Tbe utmost attempted to be 
established was that, without referring to his contract, the plaintiff agreed 
to a line defining tbe boundary between the two properties. How could his 
doing so affect his legal right to enforce performance if he then bad that 
right ? On the other hand, if the plaintiff then insisted that his contract 
was enforceable, his then so insisting would nob even tend to make it so. 

e cleari^^ ^lid so insist. The evidence seems to 
me to be wholly irrelevant, and I regret that the parties should have been 
pub to tbe expense of having it recorded. 

I find on the issues as follows (Ills Lordship stated his findings), 
and dismiss the suit with costs. 

The plaintiff appealed. The appeal was heard on July 13th, 1888, by 
Sargent, C.J. and Bayley, J., who confirmed the decree. 

Attorneys for the plaintiff Messrs. Craigie, Lynch and Owen. 

Attorneys for the defendant ;—Messrs. Tyabji and Dayahkai. 
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[675] APPELLATE CIVIL. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 

* — __ 

Khdshalchand Mulchand and others {Original Plaintiffs), 
Appellants v. Nagindas Motichand and another {Original 
Defendants), Respondents. [9lih January, 1888.] 

Yaluation of suit far'purposes of jurisdiction—Suit for account and for balance that 

may be found dtte—Appeal—Act XIV of 1869, ss. 8 and 26. 

The plaintiffs sued for an account of all the business done by the defendants as 
their commission amenta from 1854 to 1867, and prayed that whatever was found 
due might be awarded with interest. 

The plaintiffs valued the relief sought approximately at Es. 510 and this was 
the only valuation stated in the plaint. The suit was filed in the Court of a 
First Class Subordinate Judge, who rejected the plaintiff’s claim. Against this 
decision the plaintiffs preferred an appeal to the High Court. 

Held, that as the approximate amount of the claim was stated in the plaint to 
be Rs. 510, that must be taken to be the value of the subject-matter of the suit 
for purposes of jurisdiction. The appeal, therefore, lay under as. 8 and 26 of Act 
XIV of 1869, not to the High Court, but to the District Court. Under s. 50 of 
the Code of Civil Procedure (Act XIV of 1882) if a plaintiff seeks the recovery of 
money, the plaint must state the precise amount so far as the case admits, while 
in a suit for the amount which will be fouud due on taking unsettled accounts, 
the plaint need only state approximately the amount sued for. As in the former 
instance the precise amount, so in the latter the approximate amount stated m 
the plaint must be taken to be the amount or value of the subject-matter of the 
suit for purposes of jurisdiction. 

[R , 18 B. 40 (42): 18 B. 100 (1021; D., 20 B. 265 (267).1 

Appeal from tho decision of Rav Bahadur Motilal Lalbhai, First: 
Class Subordinate Judge of Abmedabad, in suit No. 22 of 1882. 

The plaint stated that a firm for selling cloth was opened at Jalgaon, 
in the name of Jechaud Rupohand, by the plaintiffs’ father Khusbal 
Mulchand and one Rupchand Dagdusa; that in 1857Khu8hal became the 
sole owner of the firm, and continued the business in the name of Jechand 
Khushal: that the defendants acted as commission agents at Ahmedabad 
for purchasing goods for the firm from 1854 to 1867, on the understand¬ 
ing that they were to state in the invoices the price actually paid by them 
for the goods purchased for the plaintiffs’ firm, and receive two per cent. 
commission on the same, giving credit for all deductions to [676] be 
received from the sellers of goods, according to the usage of trade, 
on account of vatav, mudat, dc.\ that notwithstanding this understanding 
the defendants had fraudulently given the plaintiffs credit for less than 
the deductions received from the sellers of goods, and charged them with 
more than the price paid for them; that this fraud came to their knowledge 
in 1879. The plaintiffs, therefore, prayed that an account should be 
taken of all the business done by the defendants as their commission 
agents from 1854 to 1867. and that whatever was found due should be 
awarded to them with interest at nine percent, per annum. 

The nlaintiffs at first valued the relief sought at Rs. 130, but after¬ 
wards raised the valuation to Rs. 510, to prevent the suit from being 
treated as one cognizable by a Court of Small Causes. 


' Appeal No. 24 of 1865. 

934 



YI.l KRDSHALCHAND MOLCHAND «. NAQINDAS MOTICHAND 12 Bom. 677 


The salt was filed in bhe Court of the First Class Subordinate Judge 
of Abmedabad, who rejected the plaintiffs’ claim with costs. 

Against this decision the plaintiffs appealed to the High Court. 

At the bearing a preliminary objection was taken to the jurisdiction 
of this Court to entertain the appeal. 

Manekshah Jekangirskah, for the appellants.—This is a suit for 
account, and under the Court-fees’ Act {VII of 1870) the plaintiff is at 
liberty to value his claim as he likes. But the valuation for purposes of 
court-fees does not determine the question of jurisdiction— Manohar 
Ganesh v. Bawa Bamcharandas (1). 

In this case we estimate the probable value of our claim at Rs. 7,000, 
The appeal, therefore, lies to this Court. 

Rav Saheb Vasicdev Jagannath Kirtikar, for the respondents, was 
not called on. 
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JUDGMENT. 

Birdwood, J.—In this suit the plaintiffs prayed that accounts 
might be taken of all business done by the defendants on their behalf from 
1864^-55 to 1866-67. and that whatever was found due, might be decreed 
with interest. 

[ 677 ] The Subordinate Judge dismissed the suit, and the plaintiffs 
have appealed to this Court ; and the question is whether this Court has 
jurisdiction to bear the appeal. The plaintiffs first valued the relief sought 
by them at Rs. 130. They afterwards raised this valuation to Rs. 510, to 
prevent the suit from being treated as one cognizable by a Court of Small 
Causes. Under Act VH of 1870. s. 7, cl iv(/), a plaintiff can, in a suit 
for accounts, value the relief be seeks at any amount he chooses ; and he 
pays court-fees only on such amount: see Govandas Kasandas v. Dayabhai 
Saraickand (2). It is argued, however, that such a valuation is a 
valuation only for the purposes of court-fees and not a valuation for the 
purposes of jurisdiction. Of course, valuations for both these purposes are 
not necessarily identical {Manohar Ganesh v. Bawa Bamcharandas (])) ; 
and where they differ, both valuations can be stated in the plaint. In 
the present case, however, the plaint contains but one valuation. 
Under s. 50 of the Code of Civil Procedure (XIV of 1882), if a plaintiff 
seeks the recovery of money, the plaint must state the precise amount 
so far as the case admits, while in a suit for the amount which will 
be found due on taking unsettled accounts, the plaint need only state 
approximately the amount sued for. Wo think that as in the former 
instance the precise amount, so in the latter the approximate amount 
stated in the plaint must be taken lo be the amount or value of 
the subject-matter of the suit for purposes of jurisdiction As in 
the present case, the approximate amount of the claim, as stated in the 
plaint, is Rs. 510, wa must take that to be the value of the subject-matter 
of the suit ; and the appeal lies, under ss. 8 and 26 of Act XIV of 1869. 
not to the High Court, bus to the District Court. We, therefore, return the 
memorandum of appeal with its accompaniments to the appellant, in order 
that he may, if so advised, present it to a proper Court. We make no order 
as to costs. 

Memorandum of appeal returned for presentation to the proper Court. 


(1) 2B. 219. 
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Before Mr. Justice Birdivood and Mr. Justice Parsons. 


Agarchand Gumanchand {Original Plaintiff), Appellant v. Rakhma 
Hanmant and another {Original Defendants), Respondents.* 

[24th January, 1888.j 


Mortgage—Mortgaged land subsequently sold by mortgagee in execution of a moiey 
decree—Purchaser at suzh sale without notice of mortgage— Mortgagee estopped Irom 
subsequently enforcing Ms mortgage as against purchaser—Fraudulent concealment 
of lien—Registration not equivalent to notice in cast of fraud—Limitation Act XV of 
o/ 1877, sc/i./J. art. 138 —Landlord and tenant—Tenant dmying landlord's title 
—Notice to quit — Decree—Execution—Civil Procedure Code ( VIII of 1859), s. ‘213» 

Where a judgmeat-oreditor io execation ot a mooev-ddcr^e sells property, as 
belonging to his judgment-debtor, he is afterwards estopped from enforoiog, as 
against the purchaser, a previous mortgage of the property which has been created 
in bis own favour, but of which be has given no notice at the time of the sale, 
and in ignorance of which the purchaser has bid for tbs property and paid the 
full price. This principle applies even though the morcgtge-deel has been 
registered. 

In 1667, Rakhma and Gajia mortgaged certain lands to Gangaram by a regis¬ 
tered deed of that date. Io 1870, Gangaram obtained a money-decree against 
Rakhma and Gajia, and in execution put up the mortgaged land for sale. The 
plaintiff purchased it without notice of the mortgage; and in February, 1872, 
obtained possession through the Court. In the meantime, Gangaram brought 
another suit upon his mortgage against bis mortgagors. He obtained a decree, 
and in April, 1672, ejected the pKintiS and obtained possession. In 1883 the 
plaintiff filed the present suit against Rakhm a. Gajia, and Gangaram to recover 
the lands. He alleged that after be got possession in 1872 be had leased the 
property to Rakhma and Gajia. 

They denied the letting by the plaintiff, and alleged that they were tenants of 
Gangaram. 

Held, that the plaintiff was entitled to recover. Gangaram. (the mortgagee),. 
when bringing the land to sale in execution of bis decree was bound by s. 213 of 
the Civil Procedure Code (VIII of 1859) to disclose the limited interest of bis 
judgment-debtors io it. By concealing his lien he had Induced the plaintiff to 
pay full value for the property, and be could not, therefore, retain bis lien. By 
his omission he was estopped from disputing the plaintiff's title. The rule, that 
registration of a mortgage amounts to notice to all subsequent purchasers of the 
same property, does not apply to a case where there has been a fraudulent 
concealment by a judgment-creditor of the extent of bis judgment-debtor's 
interest in the property brought by the judgment-creditor to sale. 

[679] Held, also, that as Rakhma and Gajia claimed only to be tenants of 
Gangaram. they could not retain possession of the land, merely because the 
plaintiff bad failed to prove that be had let the land to them. They denied the 
plaintiff's title, aud were not. therefore, entitled to any notice to quit. 

Held, also, that the plaintiff's suit was not barred by art, 138 of sch. II of 
the Limitation Act XV of 1877, inasmuch as the plaintiff bad obtained posses¬ 
sion through the Court within the twelve years preceding the suit. 

[F., 21 A, 309 (310) ; 15 M. 303 (304) ; 11 O.C. 206 (207) ; Appr., 15 M. 412 (413) ; 
R.. 20 B. 290 (292) ; 22 B. 686 (691); 25 B. 276 (279); 14 C.P.L R. 17 (20) ; 

2 N.L.R. 106 (107) ; Cons., 18 B. 444 (447).J 


Second appeal from the decision of M. B. Baker, District Judge of 
Nasik, in Appeal No. 135 of 1884. 

On the 20th June, 1867, one Rakhma and his brother Gajia 
(defendants Nos. 1 and 2] mortgaged certain lands to Gangaram Motiram, 


Second Appeal, No. 679 of 1885. 
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(defendant No. 3), by a mortgage-deed of that date. The deed was 
registered. 

On the 8th February, 1870, Gangaram, the mortgagee, put up the 
mortgaged lands for sale in execution of a money-decree which be had 
obtained against Rakhma and Gajia. The plaintiff Agarchand was the 
purchaser at the court-sale. Ha obtained possession through the Court 
on the 12th February, 1372. 

In his appUeatioo for execution of his money decree. Gangaram had 
fraudulently concealed the fact of his previous mortgage. Nor did he 
give any notice of his mortgage lien to the intending purchasers at the 
Court-sale 

In 1871, Gangaram as mortgagee sued Rakhma and Gajia, (the 
mortgagors), for possession of tho mortgaged lands, and having obtained 
a decree, dispossessed the plaintiff on the 23rd April, 1872. 

In 1883 the present suit was filed by the plaintiff, as auction-purchaser, 
to recover back the lands of which he had been dispossessed. He alleged 
that in February, 1872, immediately after getting possession through the 
Court, he had let the lands to Rakhma and Gajia for cultivation for one 
year, that their tenancy espirai in Mtrch, 1873. and that they refused bo 
deliver up possession at the instigation of Gangaram. 

The first and sacoad defendants, Rikhma and Gajia, pleaded that 
they had never taken the land for cultivation from the plaintiff ; that they 
were Gaogaram’s tenants for several years : and that the suit was barred 
by limitation. 

(680] Gangaram, (defendant No. 3), pleaded that the lands had been 
mortgaged to him by Rakhma and Gajia for Rs. 200 under a mortgage 
bond dated the 20bh June. 1867; that the mortgagors had been his tenants 
ever since the date of the mortgage ; that in 1876 he had sued the 
mortgagors and obtained possession through the Court on the 23rd April, 
1872 ; and that the plaintiff’s claim was time-barred. 

The Court of first instance found that the tenancy alleged by the 
plaintiff was not proved, and that his claim was time-barred. The suit 
was, therefore, dismissed. 

Oq appeal the District Judge was of opinion that tho suit was 
filed within time, limitation having begun to run against the plaintiff from 
the date of bis disoossession by Gangaram in April, 1872. and not 
from the date of his purchase at the Court-sale. The District Judge, 
however, held, on the authority of Lakshmandas Sarupchand v. Dasrat (1), 
that the registration of Gangaram’a mortgage-deed was a sufficient notice 
to the plaintiff as auction-purchaser of the prior mortgage, and that, 
therefore, he must be taken to have bought only the equity of redemption. 
As the present suit was not one for redemption of the mortgage, the 
plaintiff's claim was rejected, and the lower Court’s decree was confirmed 
with costs. 

Against this decision the plaintiff appealed to the High Court. 

Daji Abaji Khare, for the appellant.— Gangaram gave no notice of his 
mortgage-lien to the intending purchasers at the Court-sale. He allowed 
them to bid for the property as though it were free from any incumbrance 
or charge in his own favour. He is, therefoie, estopped from disputing the 
title of the plaintiff who purchased. The registration of his mortgage-deed 
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1888 does not avail him. Refers to Tukaram v. Ramchandra (1), Dullab Sirkar 
Jan^24. V. Krishna Kumar (2), and Tinnappa Chetti v. Murugappa Ghetti (3). 

Appel- Tripati, for the respondent.—The plaintiff had constructive 

LATE ^1^0 mortgage. The registration of the mortgage-deed [681] 

Civiii ^ sufficient notice of our lien. We were not bound to give any 

_■ further notice— Lakshmandas Sarupchand v. Dasrat (4); Badhabai v. 

12 B. 67S. Shamrav Vinayak (5). The suit is barred by limitation. It is a suit by 
an auction-purchaser to recover possession of the property he has purchas¬ 
ed. The judgment-debtor is in possession. Article 183 of sob. II of the 
Limitation Act (XV of 1877) applies. Then symbolical possession, such 
as the plaintiff obtained from the Court, does not save limitation— Shctee- 
natk luookerji v. Ohhoy Nund Roy (6) ; Krishna Lall BiUt v. Badha 
Krishna Surkhel (7); Anand Coomari v. Ali Jamin (8). 

JUDGMENT. 

Birdwood, J.— The third defendant (Gangararo) held a money decree 
against Eakhma and Gajia, the first and second defendants, and also a 
mortgage on the land in suit. He brought the land to sale on his money 
decree, but in his application for attachment concealed the fact of his 
mortgage. The plaintiff was the purchaser, and he now sues to eject 
the first and second defendants, wbOr as be says, became bis teoants 
for one year after he had obtained possession under his sale, but refused 
to vacate at the end of the year. The sale took place in 1870. The plaint¬ 
iff was put in possession by the Court in February, 1872. The third 
defendant, however, displaced this possession in April, 1872, under a 
decree for possession obtained by him on bis mortgage bond against the 
first and second defendants. The present suit was brought in 1883. 

It has been argued that it is barred under art. 138 of sch. II of Act 
XV of 1877 ; but we cannot apply that article to the claim, for the plaintiff 
obtained possession from the Court within the twelve years preceding the 
suit. The lower appellate Court has held that the plaintiff cannot succeed, 
because he must be held to have had notice of the third defendant’s mortgage 
when he purchased, as that mortgage was registered, and that he purchased 
therefore, only the equity of redemption: and both the Courts below have 
held that the alleged lease to the first and second defendants is not proved. 
But the decision in such cases as Lakshmandas Sarupchand v. Dasrat (4) in 
which it[6823 has been held that registration amounts to notice to all subse¬ 
quent purchasers of tbe same property, clearly do not govern a case where 
there has been a fraudulent concealment by a judgment-creditor of the 
extent of his judgment-debtor’s interest in the property brought by the 
judgment-creditor to sale. There was nothing in tbe circumstauces of the 
Court-sale in the present case to put the plaintiff on enquiry as to the title 
of the apparent owners of the property. Tbe third defendant, when 
bringing the property to sale, was bound by s. 213 (9) of the Civil 

(1) IB. 314. (2) 3 B.L.R. 407. (3) 7 M. 107. 

(4)6 B. 168. (5) 8 B. 166. (6) 5 0.831. 

(7) 10 C, 402. (8) 11 C. 229. 

(9) “ Pectioa 213.—When the application is for ao attachment of any land or other 
immoveable property belonging to tbe defendant, it shall be accompanied with an inven¬ 
tory or list of such property, oontaining such a description of tbe property as may be 
eufTicient to identify it, together with a specification of tbe defendant’s share or interest 
therein, to tbe best of the applicant’s belief, and so far as be has been able to ascertain 
the same. * ^ 
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Procedure Code (VIII of 1859) to disclose the limited interest of his judg¬ 
ment-debtors in it. By concealing his lien he induced the plaintiff to pay 
full value for the property, and he cannot now retain his lien. By his 
omission he is estopped from disputing the plaintiff's title. See Tukaram 
V. RoiTnchandTCL (l) and Dullcib SiTkur v. Rtishna £mwi(M’(2). 

As the first and second defendants claim to be only tenants of the 
third defendant, they cannot retain possession of the land, merely because 
the plaintiff has failed to prove the alleged letting. They deny the plaint¬ 
iff’s title, and are not entitled to any notice to quit. We, therefore, 
reverse the decrees of the Courts below, and award the claim with costs. 

Parsons, J. —There can be no doubt on the authorities Dulldh 
Sirkar v. Krishna Kumar (2), Tukaram v. Bamchandra (l). Tinnapa 
Chetti v. Murugappa Chetti (3) and Hari v. Lakshman (4) that where a 
judgment-creditor sells property as that of his judgment-debtor he is 
estopped from setting up a previous mortgage which had been created m 
hia own favour of which he has given no notice and in ignorance o( which 
the purchaser has bid for the property and paid tbe full price. It is argued 
[683] that in the present case that mortgage-deed being registered, the 
purchaser had notice thereof— Ijakshmandas Sarupchand v. Dasrat (5). 
That case, however, appears to have no bearing upon this case, for here the 
person who caused the property to be sold was the judgment-creditor 
himself, He was by s. 213 of the Civil Procedure Code (VIII of 1859) 
bound to specify tbe judgment-debtor’s interest in the property to the 
best of bis belief. If he fraudulently conceals the fact of his mortgage, 
and specifies the judgment-debtor’s interest to be that of an unincumbered 
ownership of the property, and if relying on that specification the purcha¬ 
ser gives what may fairly be considered to be the full value of the 
property, the judgment-creditor is clearly estopped from afterwards setting 
up his mortgage. He cannot reap the benefit of his fraud and obtain the 
full value of the property twice over. 

It is further argued that tbe plaiotiff’s suit is time-barred. As, 
however, the plaintiff was placed in possession after his purchase, and 
has been in possession within twelve years of suit, and as the defendant 
No. S’s possession admittedly commenced onlv in April, 1872, and the 
suit is brought within twelve years from that time, the suit is within time. 
The decree that the defendant No. 3 obtained against his mortgagors after 
he had caused their interest to be sold, was fraudulent and is null and 
void as against plaintiff. I concur in reversing the decrees of the lower 
Courts and awarding the plaintifl's claim, with costs throughout. 

Decree reversed. 


(1) 1 B. 314. (2) 3 B.L.R, 407. (3) 7 M. 107. 

(4)5B. 614, (5) 6 B. 168, 

939 


1888 

JAN. 24. 

Appel* 

liAIB 

Civil. 

12 B. 678. 



1888 

Jan. 24. 

Appel¬ 

late 

Civil. 

12 B. 68i. 


12 Bom. 684 


INDIAN DECISIONS, NEW SERIES 


12 B. 684. 

[684] APPELLATE CIVIL. 

Before Mr. Justice Birdwood and Mr, Justice Parsons. 


[Yol. 


Mdktaji Bhagoji and another {Original Defendants), 
Applicants v. Manaji {Original Plaintiff), Opponent* 

[24th January, 1888.] 

Dikhhan Agricvltvrisii Belitj Acl {XVII of 1879). ss. S3 and Si^Srecial Judae-Eh 
pomrs VI Tivnicn-WWidrawal d suit-Mrstake in filing suit not a ground for 


» Dekkhan Agriculturists’ Relief 

Act {XVII of 1879) 13 not competent, in the exercise of his revisional powers to 
allow a plaiDtifl to withdraw his suit with liberty to bring a new one merely on 
the ground that be has made some mistake in filing the suit. 

This was an application under s. 622 of the Code of Civil Procedure 
(Act XIV of 1882). 


The plaintiff filed a suit for redemption under the provisions of 
chap. Ill of the Dekkhan Agriculturists' Relief Act (XVII of 1879). The 
Subordinate Judge dismissed the suit, on the ground that the plaintiff 
bad failed to prove both the fact of the mortgage and his ownership of the 
land in dispute. 

The plaintiff thereupon applied to the Special Judge for revision of 
the Subordinate Judge’s decision. While this application was pending, 
the plaintiff made another application to the Special Judge to allow him 
to withdraw the suit with liberty to bring a new one, on the ground that 
“ he had committed some error in bringing the suit, and that it was now 
too late for him to amend the plaint.” The Special Judge allowed him to 
withdraw the suit. 


The defendants thereupon applied to the High Court under its e.xtra- 
oi'dinary jurisdiction to set aside the order of the Special Judge as being 
ultra vires. 


A rule nisi having been granted. 

Nagindas Tulstdas, for the plaintiff, showed cause.—The proceedings 
before the Special Judge are a continuation of the original suit. Under 
s. 74 of Act XVII of 1879 the provisions of the Code of Civil Procedure 
(Act XIV of 1882) apply to all suits and proceedings instituted under the 
Act. The Special Judge has, therefore, power to allow the withdrawal 
of a suit under s. 373 of the Civil Procedure Code. In [685] Gunga Ram v. 
Data Ram (1) it is held that the High Court can allow a suit to be with¬ 
drawn even in second appeal. The principle of this decision applies to 
the present case. 

Ganesh Ramchandra Kirloskar, contra. — Section 53 of Act XVII of 
1879 does not authorize the Special Judge to allow a suit to be withdrawn 
after decree. The decree in the present case is not alleged to be illegal or 
wrong. And except on the ground of illegality or material irregularity, 
the Special Judge cannot, as a Court of Revision, reverse or modify the 
decision of a Subordinate Court. 


* Application under Extraordinary Jurisdiction No. 118 of 1887. 

(1) 8 A. 82. 
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JUDGMENT. 

Bibdwood, J.—Whea the Special Judge appointed under s. 54 
of Act XVII of 1879 calls for and examines the record of a suit under 
s. 53, be can legally do so only for the purpose of satisfying himself of the 
legality or propriety oi any decree or order passed by a Subordinate Judge 
in any suit or other matter under chap. II, IV or VI of the Act and as to 
the regularity of the proceedings therein. In the present case the 
Subordinate Judge had rejected a suit for redemption, on the ground that 
the plaintitf had failed to prove the mortgage and was not the owner of the 
land in suit. Thereupon the plaintitf applied to the Special Judge to 
review the decree under s. 53 of the Act. While the application was 
pending, the plaintiff made another application, saying that he bad “ com¬ 
mitted some error in the matter of bringing the suit,” and asking for 
permission to withdraw the suit, with liberty to bring a new one, as it was 
then too late to amend the plaint. The Special Judge granted this appli¬ 
cation. In doing so, we think, be acted without jurisdiction ; for the 
plaintiff did not, in his second application, complain of any illegality or 
impropriety in the decree of the Subordinate Judge. He did not say that 
the Subordinate Judge bad wrongly refused to allow him to withdraw 
the suit. He alleged merely a mistake on his own part in bringing the suit. 
This was not a ground which justified the interference of the Special 
Judge. We, therefore, make absolute, with costs, the rule nisi granted in 
this case ; and, reversing the Special Judge’s order, restore the decree of 
the Subordinate Judge. 
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[686] APPELLATE CIVIL. 

Before Mr. Justice Birdwood and Mr. Justice Parsons. 


MaNISHANKAR PranjivaN {Original Flaintifi), Appellant v. 

Bai Muli and another iDe/endants), Bespondent.'^- 

[I4th February, I888.J 

Minor-^Act XX of 1864, s. 18— Sanction of alienation of minor's proiierty—Civil Proce¬ 
dure Code (Act X of 1877), s. 462— Compromise on behalf of a minor—Mortgage _ 

Assignment ot mortgage by guardian of inuior—Suil on mortgage by assignee — 
Proof of assignment token necessary—Considfvalion for assignment—Adequacy of 
consideration. 

Sectioa 18 of the Miaocs’ Act XX of 1861 applies oaly to persons to whom a 
cecti&cake has been giaaCed under that Act. An assignment of a mortgage, there¬ 
fore, by a widow, acting as natural guardian of her minor son, but who has not 
obtained a certificate under the Act (XX of 1861). is not invalid because eSeoted 
without the sanction of the Court. 

Where a widow acting as natural guardian of her minor son assigned amort- 
gage which had been executed to her deceased husband for a consideration, a part 
of which was a sum doe under a decree to the assignee, 

Held, that such an assignment was not invalid under s, 4G2 of the Civil 
Procedure Code (Act X of 1877). Assuming that sectioa to be applicable to the 
compromise of a decree, the circumsUnce that the compromise was voidable 
would only affect the consideration for the assignment by reducing its amount. 

' Second Appeal No. 755 of 1885. 
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The plaintiff sued, as assignee of a mortgage, to recover the debt due from the 
mortgagors personally and from the property mortgaged. The assignor was a 
Hindu widow, acting as natural guardian of her minor son. The consideration 
for the assignment was a sum of Bs. 66-9-0 due to the plaintiff under a decree 
obtained by him and Bs. 30-7-0 cash paid. 

The lower Courts held that as to the Rs 68-9-0 the transaction really amounted 
to a satisfaction or adjustment of the decree under which it was due. and that 
as such adjustment had not been certified to the Court it was invalid; they 
further held that the consideration for the assignment of the mortgage having 
so far failed, the assignment was without adequate consideration, and, there¬ 
fore, they dismissed the suit. On appeal to the High Court, 

Held, that although in ordinary cases it is the rule that where an assignee sues 
on his assignment and proves it. an adverse party oannot take the objection that 
there was no consideration, yet that under the peculiar circumstances of this case 
that rule did not apply. The mortgage-deed was assigned by a widow acting as 
the natural guardian of a minor, and a great part of the consideration for the 
assignment bad admittedly failed, the confirmation of the decree which formed 
part of the consideration not having been certified to the Court. There was on the 
record no admission of the assignment by the assignor. It might be that the 
[687] minor in a suit by his next friend or guardian appointed under Aot XX of 
18G4 might dispute the assignment. Tbe defendants in order to protect them¬ 
selves bad a right to call on tbe plaintiff to prove the assignment, and a Court 
ought in the interests of justice to see that they were so protected. The assign¬ 
ment was on behalf of a minor, and the person acting as his guardian bad not 
admitted it, and it might be that even her admission would not be binding on 
him since be was not a party to tbe suit. It was necessary that the point should 
be so tried and determined as to bind the miuor, and to do that It was essential 
that be should be made a party to the suit. 

Tbe Court, therefore, reversed tbe decree of the lower Courts and remanded 
tbe case. 

[F., 33 A. 626=8 A.L.J. 652 = 11 lod. Cas. 932 ; 16 B. 269 (261); R., 20 B. 286 (289); 

1 Boro. L.R. 68 (59); 12 Ind. Cas. 568 = 21 M.L.J. 1077 = 10 M.L.T. 385 = {1911) 

2 M.W.N. 461: 2 O.C. 149 (170); 1 8.L.R. 60 (61).] 

Second appeal from the decisiou of S. Hammick, Acting District; 
Judge of Surat, in appeal No. 54 of 1884, 

Tbe plaintiff as assignee of a mortgage sued the defendants (the 
mortgagors) to recover Rs. 250 due upon the mortgage. The mortgage 
was originally executed on tbe 23rd December, 1871, by the defendants 
(Bai Muli and another) to one Magan Jiva. After the death of Magan 
Jiva (the mortgagee), his widow acting as the natural guardian of her 
minor son assigned the mortgage to the plaintiff, tbe consideration for tbe 
assignment being a sum of Rs 68 9-0 due to the plaintiff under a decree 
obtained by him and Es. 30-7-0 paid in cash by the plaintiff to her. The 
assignment was made on the 7th September, 1880. 

The defendants (tbe mortgagors) contended [inter alia) that they 
knew nothing of the assignment of the mortgage, that it was not a bona fide 
transaction, and that the debt due under the mortgage bond had been 
paid off ten years previously. 

The Subordinate Judge was of opinion that, as far as Rs. 68-9-0 was 
concerned, the assignment was really a satisfaction or adjustment of the 
decree out of Court, and that as it had never been certified to tbe Court, 
it was null and void. He, therefore, held that the assignment of the mort¬ 
gage was without consideration, and on that account void under s. 23 of 
the Indian Contract Act (IX of 1872). The suit was, therefore, dismissed. 

On appeal this decision was confirmed by the Acting District Judge, 
for tbe following reasons :— 

“ The pleader for the plaintiff (appellant) has attempted to contro¬ 
vert this view “ [i.e. the Subordinate Judge’s), “ and supports [688] hia 


942 



YI.] MANI3HANKAR PRANJIVAN V. BAI MULI 12 Bom. 689 

argument by the authority of the Allahabad High Court case— Ram- 
ghulam v. Janki Bai (1). That case was vary similar to the present one, 
and undoubtedly the view taken by the High Court is in favour of the 
appellant. The Bombay High Court, however, in the case of Paiankar 
V. Devji (2), took the opposite view, and held that a suit for the recovery 
of money paid to a judgmeot'Creditor out of the Court and not certified 
appears to be barred by s. 244 of Act X of 1877, and by the last para¬ 
graph of s. 258 as amended by Act XII of 1879. The same law governs 
the present case, and the Bombay High Court has adhered to its previous 
enunciation of the law in the more recent case of Pandurang Ramchandra 
Chotoghule v, Narayan (3). For this Presidency, therefore, the law seems 
for the present to be settled, and I am bound to bold that as more than 
two-thirds of the ostensible consideration for the purchase of plaintiff’s 
mortgage-deed was valueless, the sale of the mortgage-deed was without 
adequate consideration, and the transaction is, therefore, void. The 
plaintiff, therefore, is barred from suing on his mortgage-deed, and bis 
claim must be rejected. 

“ A second objection to the plaintiff’s suit has been found in the fact 
that the mortgage-deed, which deals with immoveable property belonging 
to a minor, was sold to him by Bai Kunvar, the minor’s natural guardian, 
without the sanction of the Civil Court. This objection also appears 
to be supported by the authority of the High Court’s decision in Bai 
Kesar v. Bai Ganga (4). The provisions of s. 462 of Act X of 1877 inter¬ 
pose a further bar of an analogous nature to the plaintiff's suit. 

" On the above grounds I find that the plaintiff’s (appellant’s) suit 
is barred, and I, therefore, confirm the decree of the lower Court and 
reject this appeal with costs.” 

Against this decision the plaintiff appealed to the High Court. 

Motilal M. Munshi, for the appellant ;—Here, as in England, a 
mortgagee may transfer his rights to a third person by way of [6891 
assignmeut— Chinnayya Raxoutan v. Chidambaram Chetti (5); Gokuldas 
Jagmokandas v. Lakhmidas Khimji (6) ; Abdool Hakim v. Doorga 
Prashad Bonerji (7). 

Manekshah Jehangirshah, for the respondent.—The assignment in 
question is opposed to public policy. It is, therefore, invalid under s. 23 
of the Indian Contract (IX of 1872). The greater part of the 
consideration consists of a judgment-debt which has been compromised. 
This compromise was nob certified to the Court. The consideration is, 
therefore, illegal. 


JUDGMENT. 

Birdwood, J.— In this case the plaintiff sued, as the assignee of a 
deed of mortgage, bo recover the debt from the defendants, the mortgagors, 
and the mortgaged property. The assignor was a widow, acting as the 
natural guardian of her minor son. 

The District Judge has held the assignment invalid, for three 
reasons: (1) because the assignment had not been sanctioned bv the 


(1 7 A. 124. (2) 6 B. 146. (3) 8 B. 300. 

(4) S-B.H.G.R. A.C.J. 31. Jo) 2 M 212 

(6) 3 B.402. (7) 5 C. 4. 
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District Court under s. 18 of the Minors’ Act XX of 1864 (1); (2) because 
the leave of the Court was not obtained under s. 462 (2) of Act X of 1877 
to the compromise by which the decree was satis6ed ; and (3) because 
the sale of the mortgage deed was without adequate consideration. The 
first reason is bad, because the widow was a de facto manager under 
Hindu law who bad not applied for any certificate under the Minors’ Act, 
and s. 18 of the Act applies only to persons to whom a certificate has 
been granted under the Act. See Bai Amrit [690] v. Bai Manick (3) and 
Ram Ghtindar Ohuckerbutty v. Brojonath Mozumdat (4). The second 
reason is also bad. because, even assuming that s. 462 of the Code of Civil 
Procedure applies to the compromise of a decree, the circumstance that tbe 
compromise was voidable would affect only the consideration for the 
assignment of tbe mortgage by reducing its amount. 

As to the third reason, it is argued that such an objection ought not 
to have been taken, inasmuch as the transaction was proved. In ordinary 
cases, no doubt, it is the rule that where an assignee sues on his assign¬ 
ment and proves it, an adverse party cannot take the objection that there 
was DO consideration. See Eachu Bayaji v Kachoba Vithoba (5) and 
Tukaram v. Bahira Yadavrav Eeskar (6). In this case, however, the 
circumstances are pecaliar. There is on tbe record no admission of the 
assignment by the assignor. The niortgage-deed, moreover, is assigned by 
a widow, acting as the natural guardian of a minor, and a great part of tbe 
consideration has admittedly failed, tbe compromise of the decree which 
formed a part of the consideration not having been certified to the Court. 
It might be that the minor in a suit by bis next friend or by a guardian 
appointed under Act XX of 1864 might dispute the assignment. The 
defendants, in order to protect themselves, have the right to call on tbe 
plaintiff to prove the assignment ; and a Court ought, in the interests of 
justice, to see that they are sc protected. When the assignor is an adult, 
that can of course be done by his own admission recorded in the suit. 
Here, however, tbe assignment is on behalf of a minor, and the person, 
acting as his guardian, has not admitted it, and it might be that even her 
admission would not be binding on him, since he is not a party to the 
suit. It is necessary, therefore, that tbe point shall be so tried and de¬ 
termined as to bind tbe minor, and to do this it is essential that he be made 
a party to tbe suit. 

We, therefore, reverse the decrees of the lower Courts and remand 
the case for the minor represented by a guardian for the suit to be joined 
as a defendant and for the point as to the legality [691] of the assign¬ 
ment to be determined as between him and the plaintiff, and thereafter 
for tbe determination of the suit on the merits as between the plaintiff and 
the present defendant. Costs to be provided for in the new decree, 

Decree reversed. 

(1) “ SectioD 13.—Every persou to whom a certificate shall have been granted 
under the provisions of this Act may exercise tbe same powers in the management of 
tbe estate as might have been exercised by the proprietor if not a minor, and may 
oollcot and pay all just claims, debts, and liabilities due to or by the estate of the 
minor. But no such person shall have power to sell, alienate, mortgage, or otherwise 
encumber any immoveable property, or to grant a lease thereof for any period exceeding 
five years without tbe sanction of tbe Civil Court previously obtained.” 

(2) ” Section 462.—No next friend or guardian (or the suit shall, without tbe leave 
of tbe Court, enter into any agreement or compromise on behalf of a minor, with 
reference to the suit iu which he acts as next triend or guardian. 

” Any such agreement or oompromiso entered into without the leave of tbe Court 
shall be voidable against all parties other than the minor.” 

(3) 12 B.E.C.R.R. A. C. J. 7&. (4) 4 C. 929. 

( 5 ) 10 B.H.C.R. 491. (6) Printed Jugdments for 1888, p. 7. 
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12 B. 691. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt,, Chief Justice, and 
Mr. Jus*ice Nanabkai Haridas. 

Kagal Ganpaya (Original Plaintiff), Appellant v. 

Manjappa and others {Original Defendants), Respondents.'* 

[14th August, 1888.] 

Hindu law—Joint family—Money decree—Decree against father alone—Purchaser at 
execution sale under such decree —How far such sale binding on the interest of the 
sons not parties to the suit or execution proceedings. 

In the oAse of a joint Hindu family whose family property is sold by the 
father alono by private oonveyaoce, or where it is sold in execution of a decree 
obtained against him alone, the mode of determining whether the entire pro¬ 
perty or only his intetesc in it passes by the sale, is to inquire what the parties 
contracted about in the case of a conveyance, nr what the purchaser had reason 
to think he was buying if there was no oonveyance but only a sate in execution 
of a money decree. 

In the case of an execution sale the mere fact that the decree was a mere 
money decree against the father as distinguished from one passed in a suit for 
the realization of a mortgage neourity directing the property to be sold, is not a 
complete test. 

The plaintiS claimed certain property from the defendant, alleging that be 
bad purchased it from a third person, who bad purchased it a', an auction sale 
held in execution of a money decree obtained against the first defendant alone. 
The first dofenlant was the father of the remaining defendants, and they 
constituted a joint Hindu family. The sons contended that only the father’s 
interest was bound by the sale ; and the lower Courts decided in their favour. 

In appeal, the High Court reversed tha decree, and sent back the case for a 
fresh decision, on the ground that the lower Courts had decided the question io 
the case exclusively on the ground that the property had been purchased in 
execution of a money decree without rafarcing to the execution proceedings. 

[F., 18 C.W.N. 42 : R., 3 Bom.L.R. 322 {355).] 

This was a second appeal from a decision of G. McCorkell, Disfeviot 
Judge of Kanara. 

The plaintiff sued the defendant for certain property, alleging that 
he had purchased it from a person who himself had bought it [692] at an 
auction sale held in execution of a money decree obtained against the first 
defendant Manjappa. 

The other five defendants, who were Manjappa’s sons, contended that 
by the sale, in execution of the decree against their father alone, their 
interest was not affected, the property being family property. 

The Court of first instance awarded the plaintiff one-sixth of the 
property. 

The plaintiff appealed to the District .Judge, who confirmed the lower 
Court’s decree having regard to the cases cited in the following oaragraph 
of his judgment;— 

The appellant’s pleader relies on the case of Girdharee Lall v. Kantoo 
Lall (1), Ram Narain Lai v. Bhawani Prasad (2), Ponnappa Pillai v. 
Pappuvayyangar (3), Sivasatikara Mudali v. Parvati .inni (4), Gan Savant 


• Second Appeal No. 410 of 1886. 

(I)II.A. 321. (2}3A.443. {3)4M. 1. (4) 4 M. 96. 
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Bal Savant v. Narayan Dhond Savant (1) and Trimbah Balkrishna v. 
Narayan Damodar Dabholkar (2). 

“ Eespondenfe relies on the ruling in Babaji v. Dhuri (3). 

" As the decree was on account of unsecured debt, the case cited by 
the respondent must prevail. It would have been otherwise had the debt 
been a mortgage-debt. 

'* For this reason I hold that only the father’s share could be sold in 
execution of the decree, and the shares of the sons cannot be touched.” 

The plaintiff preferred a second appeal to the High Court. 

Narayan Ganesh Chandavarkar, for the appellant.—The lower Courts 
were wrong in holding that the father’s interest alone passed. The only 
test is to see what the purchaser bad bargained for and paid for; see 
Mussamut Nanomi Babuasin v. Modhun Mokunii) followed by this Court 
in Jagahkai Laiubkai v. Vijbhukandas Jagivandas (5) and Sakkaramshet 
V. Sitarmshet (6). 

[698] Ghanasham Nilkanth Nadkarni, for the respondents, contended, 
on the authority of Baboo Hurdey Narain Sahu v. Pundit Baboo Booder 
Perkash Misser (7), Girdharee Ball v. Kantoo Ball {8) and Trimhak v. 
Narayan (2), that where there is a mere money decree, the father’s interest 
alone passes. The sons were not parties to the suit, and their interest 
stood unaffected. 

JUDGMENT. 

Sargent, C. J.—The District Judge held that only the share of 
Manjappa, the second defendant, passed to the plaintiff’s vendor under 
the Court sale in execution of the decree against the second defendant, on 
the ground that the decree was a mere money decree as distinguished from 
one passed in a suit for the realization of-a mortgage security directing 
the property to be sold. This distinction is doubtless much relied on by 
the Privv Council in Baboo Hurdey Narain Sahu v. Pundit Baboo Booder 
Perkash Misser (7) as explaining the apparent ineonsisteccy between 
the decision in Girdharee Ball v. Kantoo Ball (8) and that in Deendyal 
Bal v. Jugdeep Narain Singh (91 : and was acted upon by this Court in 
Trimbak v. Narayan (2). However, that the above distinction is not a 
complete tost of whether the entire family property or only the father's 
interest in it passes to the auction-purchaser, land that Deendyal's Case 
does not bind the Court to hold under all circumstances that only the 
co-parcenary interest of the father passes to the purchaser, is shown by . 
the decision in Mussamut Nanomi v. Modun Mohun (4), where the decree 
was a mere money decree, and yet the Privy Council, confirming the 
decision of the Calcutta High Court, held that the entire family interest in 
the property passed to the purchaser, on the ground that the language of 
the execution and sale proceedings was such that the purchaser must be 
deemed ” to have bargained and paid for the entirety.” 

In Simbhunatk Panday v. Golab Singh (10) the Privy Council after 
referring to Deendyal’s Case and Nanomi's Case say : ‘‘Eioh [694] case 
must depend on its own circumstances. It appears to their Lordships 


(3) 9 B. 305. 
(6) 11 B. 49. 
(9) 4I.A. 247. 


(1) 7 B.467. (2) 8 B. 481. 

14) 13 I.A. 1*1330. 21. (5) 11 B. 37. 

(7) 11 I.A. 26. i8) 1 I.A. 321. 

(10) 14 I.A. 77 (83) *14 0. 572(579). 
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that in all the cases, at least the recent oases, the inquiry has been 
what the parties contracted about if there was a conreyance, or what 
the purchaser hnd reason to think be was buying if there was no con¬ 
veyance, but only a sale in execution of a money decree.” In that case, 
as in Deendyal’s Case and the case of Hurdey Narain, the Court bad little 
difficulty in coming to the conclusion that only the father's interest was 
intended to be sold by the proclamation, as the property attached and 
offered for sale stated by the certificate to have been purchased was, in 
terms, confined to the interest of the father in the family property. 

As the District Judge has decided this question exclusively on the 
ground that the property was purchased in execution of a money decree 
without referring to the execution proceedings, we cannot accept bis 
decision as conclusive. Those proceedings are not before us, and as the 
vakils on both sides think it the advisable course, we reverse the decree 
and send back the case for a fresh decision. Costs to abide the result. 

Decree reversed. 
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Acceptance. 

See Jurisdiction, ii B. 257 . 

Account Books. 

See Degree, 11 B. 485. 

Acknowledgment. 

( 1 ) See LIMITATION. 11 B. 580. 

(3) See Limitation act (XV of 1877), 11 B. 282 ; 12 B. 268. 

Acquiescence. 

(IJ See ACT xvn OF 1879 (DEKKHAN AGRICULTURISTS’ BELIEF), 12 B. 326, 
(8) See CIV. PRO. CODE (ACT XIV OF 1883). 11 B. 153. 

(3) See Res Judicata, ll B. 160-N. 


1.—Imperial Acts. 

Act IX of 1837 (Succession to Parsis’ Immoveable Property;. 

See act XXI OF (Pahsi Intestate Succession), ii B. i. 

Act XXVII of Id'll (The Insolvent Estates Unclaimed Dividends). 
See Insolvency, i-i B. 343. 


Act I of 1846 (The Legal Practitioners). 
8. 6-8ee PLEADERS. 12 6. 557. 


Act XVill of 1848 (Nawab of Surat). 

5.1— Comlriu tion- "Sue forth," meaning of^Sanction oblainid afU r suit filed. 
—The expejsion “aue forth ” io a. I of Act XVIII of 1848 does oot mesD 
to sue lor aad i.o obiaia so as to make the cousent of the Governor a condi¬ 
tion precedent (o the institution of a suit. 

Accordingly where the granddaughter of the Nawab of Surat was sued along 
with her busbaod without previously obtaining the required consent, and 
it was contended that the suit was irregularly instituted, and the proceed¬ 
ings thereunder void. 

Heid, that (be suit was rightly ioatituted, aucb a consent not being a condi¬ 
tion precedent to the filing of the suit. Zl.\ULNIS.A BEGAU v. MOTIRAU, 
12 B. 496 

♦ ♦ « 

Act XI of 1852 iTUIes to Rent-free Estates, Bombay). 

(1) See INA&I, 11 b. 235. 

(2) See JURISDICTION, H B. 222. 


Act XIII of 1856 (Police, Presidency Towns). 

8.35—386 pbn.\l Code (Act xlv of i860), 12 b. 377 . 

Act XV of 1856 (The Hindu Widows' Re-marriage). 

S. 2—See LIMITATION ACT (XV OF 1877), II B. 119. 


Act XXVII of 1860 (Collection of Debts on Succession). 

(I) Ccrlificatt of heirship under Act XXVII of 1860. grant of-Joint certificate to 
widoivs of nco sons oi owner of estate.—R. and bia sons, L. aud 'S wpm 

8-P«^ecoased R., who subsequently 
died leaving L him surviving and on the death of L. the widows of L 
and 8. applied for a joint ceriifica.e of heirship to the eetato of R. Before 
Ibeir appliuaiiou was heard, L.’s widow repudiated the joint application 
ard prajcQ for ibc grant ol a certificate to her alone. The DistfSt Judee’ 
however, ordered a joint certificate to bo issued to the two widows On 
appeal from this order by L.'s widow, widows, ud 

that, under Act XXVII of 18G0. a joint cert.ncatc could not be cranted 

S.havingpredecoasedR., his interest in the family property anKcra 


Page 
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Act XXVIl of 1860 (Collection of Debts on Succession) — {Concluded). Page 

tevatked to R. and L-, and after L.’s death the estates vested io L.’s widow, 
who had, therefore, a better claim to be eatrasted with gettiog ia the debts. 

The order of the lower Court was varied by directing the cartidoate to go to 
L.’s widow alone on her giving security for half the amount of the out* 
standings. JAUNABAI v. HASTUBAJ, 11 B. 179 ... 119 

(2) S. 3— Certificate under Act XXVIll of 1860— Reg. VIII of 1327, s. 9— 
Jurisdiction to grant certificate of administration—Foreigners residing 
abroad, —Under s. 3 or Act XXVII of I860 a certificate can be granted only 
for the estate of a British subject either resident within the district where 
the certificate is sought, or else having no fixed place of residence. The Act 
does not make provision for administration of the effects of a foreigner 
domiciled abroad. 

While Act XX7II of 1660 has regarded to the person. Beg. VIII of 1827, 
on the other band, looks simply to the locality of the assets as the 
ground of tha Court’s jurisdiotion to grant a certificate of administration- 
The intention of s 9 seems to be that when there are assess within a zilla, 
and the circumstances exist which are specified in the section, a certificate 
of administration may be granted. The authority given under s. 9 must 
be understood to be the same as under s. 7- 

B., a sardar of Baroda residing within the Gaikwar’s territory, died there, 
leaving considerable property in the district of Surat. On his death, Mr. 

Lely, the xVssistant Collector of Surat, was appointed administrator of B.’s 
estate, under s. 9 of Reg. VIII of 1827. Shortly after his appoint¬ 
ment as administrator, Mr. Lely went to England on furlough. Daring 
his absence, the plaintiffs sued, as heirs of B.. to recover the balance of 
principal and interest due on a bond executed by tbe defendants in favour 
of B. 

Eeld, that tbe plaiotiSs were incompetent to sue. Mr. Lely having been 
appointed administrator of B.’s estate, and never having been relieved of 
bis ofiice as administrator by the Court, as contemplated by s. 9 of 
Reg. VIII of 1827, his sfufus still subsisted, and while it subsisted, no 
one else could represent tbe estate. The appointment of an administra¬ 
tor excludes other representatives so long as it endures. MiR IBRAHIM 
ALIKHAN V. ZIAULNISSA LADLI BEGAM SAHBB, 12 B. 150 ... 584 

Act XX of 1863 iThe Relis;ious Endowments). 

See CH-ARITY, 12 B. 247. 

Act XX of 1864 (Minors, Bombay). 

( 1 ) The authority of the PoUiical Agent appointed by Government as manager of 
the estate of minor Chief to sue in respect of the Chiefs property in British 
territory— CiV. Pro Code {Act XIV of 1862), s. 37, cl. (c)— Recognized 
agent.—A suit was brought by tbe Political Agent. Southern Maratha 
Country, as administrator of tbe estate of tbe Chief of Mudhol, who was 
described in tbe plaint as being nineteen years of age, to eject the defend¬ 
ants from certain lands, belonging to tbe Chief, situated in the Satara 
district. The defendants raised a preliminary objection to tbe institution 
of the suit by tbe Political Agent, on tbe ground that he was neither a 
certificated guardian of (be Chief under tbe Bombay Minor’s Act XX of 
1864, nor a recognized Agent within tbe meaning of s. 37 of the Civ. Pro. 

Code. 

Held, that the appointment, by Government, of the Political Agent to manage 
the estate of tbe Chief of Mudbol during a certaiu period could not give 
him tbe position contemplated by tbe Bombay Minor’s Act XX of 1864. 

With regard to property in British India, he bad no authority to sue on 
behalf tbe minor, without obtaining a eertificate of administration under 
the Act. 

Held, also, that tbe Political Agent was not a " recognized agent ” of the 
Chief of Mudhol within tbe meaning of s. 37. cl. (c) of tbe Code of Civil 
Procedure. 

Held, also, that tbe irregularity of the Political Agent’s suing for the Chief, 
without authority, was one afiecting tbe merits of tbe oase, though not 
tbe jurisdiction of tbe Court. If the Political Agent was not properly re¬ 
presenting the Chief, ho had no merits, no right as against the defend¬ 
ants. The District Judge was, therefore, right in reversing the decree 
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Act XX of 1864 (Alinors, Bombay)— 

of tbo fitst Couct»—s. 578 of the Code of Civil Frocddare having an appli¬ 
cation to the present case. VBNKATRAV RAJE GhoRPADB v. MADHAV* 
RAV RaMCHANDBA» 11 B. 53 

(2) See Hindu Law (Joint Family). i2 B. 18. 

(3) S. 2—See LIMITATION ACT (XV OP 1377), 11 130. 

(4) S. 18-See MINOR, 12 B. 686. 

Act XI of 1865 (Mufassal Small Cause Courts). 

Ss. 2, 6, 12 and 21—See JURISDICTION. 12 B. 486. 

Act XXI of 1865 (Pars! Intestate Succession). 

S. 5—Pars!—Succ^^sion— Widower, meaning of wo^d—A widower cn second 
marriage is slill a widower, relatively lo deceased wi/e .—In s. 5 of the 
Parsi Successiou XXI of 1865 the word widower'' means a widower, 
relatively, to the deceased wife only, and without consideration of the fact 
or possibility of the widower remarrying. 

D., a Parei, died intestate on the 19th September, 1885, leaving a widow 
(the defendant) and two daughters, and the heirs of a predeceased daugh¬ 
ter. J., him surviving. J. had b^en the wife of the pUintifi. and bad died 
thirty-four years before the date of this suit, leaving, as her heirs, her 
husband (the plaintiff) and one daughther. who was still living. After J.’s 
death tbe plaintifi married again, ani bis secoQ<1 wife was living at the 
date of this suit. Letters of aiministration to D.*s estate were granted 
to bis widow, tbe defendant. The plaintiff claimed a share in D.’s estate, 
contendiog that he was tbe widower of J., one of tbe daughters of tbe 
iotestato, and entitled, as such, under s. 5 of tbe Parsi Intestate Succes¬ 
sion Act XXI of 1865. 

Held, that he was the widower of J- vvitbin the meaning of the section, and. 
as 8ucb, was entitled to a share in D.'s estate. JEHANOIR RHANJIBEai 
SURTI V. PbrOZHAI, 11 B. 1 

Act XXVI11 of 1866 (Trustees' and Mortgagees' Powers). 

S. 43, Powers of Court under. —J. S., a Hmdu, died in 1865 possessed of a 
temple and of a piece of land near it which be bought in bis lifetime. By 
bis will he directed his executors to apply tbe income arising from tbe 
land in defraying tbe expenses coonecied with tbe temple. This was 
accordingly done by bis son, whom be bad appointed bis executor. His 
SOD died in 1873, and in 1879 tbe petitioner, who was the son's widow, 
took out letters of admioistratioo. with tbe will annexed, to tbe estate of 
J.8., still uoadministerod. As administratrix she continued to apply tbe in* 
come ot the said land as directed in the will. She now filed tbe present 
petition, aUeging that the said income, which amounted to about Rs. 900 
per annum, wa^ insufli :ient to kicp up the said charity. She stated that a 
sum of Rs- 12,600 was urgently for certain purposes connected with the said 
charity, and that she bad agre^'d. in September 1897, wiib one Ruttonji 
Bhikajitbat be should advance the said sum to her, to be expended as afore¬ 
said. and that she should grant to him, a lease of the said land for 99 years, 
with a proviso fur renawal, at a rent; of R$. 350 per }nenf!cm> In October, 
1887. however, her adopted son served her w»tb a notice to desist from 
granting the said lease. 8ho. therefore, presented this petition to tbe 
Court under s. 43 of tbe Tcustt*ed* and Mortgagees' Powers Act XXVIII of 
186G. praying (a) that she might be advised wbe.Lor sbo bad power to 
grant tbe said proposed lease; (5) that tbe said lease might be sanctioned 
or directed by tbe Court; and (c) that the Court might give such opinioDi 
advice or direction in tbe promises as tbo Court might think fit. 

Held, th<at, under the section, tbe Court bad no power to sanction tbe pro¬ 
posed lease, or to advi-^e as to wbctbec the petitioner had power to grant 
it. The Court will not. under this section, advise trustees as to disputed 
points of law or fact, but will do so only as to undisputed matters of 
management, such as rjuestioQs of alvancomont. maintenance, change of 
investmeot. sale of a bouse, ‘'ompr-mises, taking prooeeiings. &c. 

Held, also, that, as a matter of general principle, the trustee of the property 
in question could make a lease thereof for tho benefit t>f tbo trust, or raise 
money by way of charge for the purposes of necessaev repairs and maio- 
teoaoce ; but with regard to the details of amount, or as to tbo work to be 
done, tbe Court refused to give any opinion. In re LaKSHMIBAI. 12 
B. 638 
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Act 1 of 1868 (The General Clauses). 

8s. 2, 48 and 50—See PRACTICE, 12 B. 237. 

Act XIV of 1869 (Civil Courts, Bombay). 

(1) See Civ. Pro. Code (act XIV op 1882), ii B. 6 . 

(2) Ss. 8 and 26—See VALUATION. 12 B. 675, 

(3) Ss. 23 and 24—398 JURISDICTION, 12 B. 155. 

(4) S. 28—See JURISDICTION, 12 B. 486. 

( 5 ) s. 32—See Jurisdiction, i 2 B. 358. 

Act XIV of 1870 (The Repealing Act). 

See Civ. Pro. code (act XIV op 1882), 12 B. 449. 

Act XXI of 1870 (Hindu Wills). 

il) Will—Hindu law—Indian Succession Act (X of 1865), e. 179—ProbaC'* anl 
Administration Act (V of 1881), s. 4-Hindu will made outside Bombay 
relating to property situate partly within and partly outside Bombiy — 
Probate of such will, effect of—Reoresentation of the estate—Parties to 
sue—Practice—See HINDU LAW (WILL), 12 B 621. 

(2) See EVIDENCE ACT (I OF 1872), ll B. 89. 

Act XXIII Of 1871 (Pensions). 

S 4—See Jurisdiction, ii B. 222 . 

Act X of 1873 (Oaths). 

8 . U—See EVIDENCE ACT (I OP 1872), 12 B. 440. 

Act XVII of 1873 (The Nawab Nazim’s Debts). 

S. U—See ACT XVIII OF 1848 (THE NaWaB OP SURAT), 12 B. 496. 

Act XX of 1873 (The Prince of Arcot's Privilege). 

8. 2 —See ACT XVIII OF 1348 (THE Nawab OF Surat), 12 B. 496. 

Act 111 of 1874 (Married Woman’s Property), 

S. 8 -Seltletnenl—Property settled on mrirried woman to her separate tise ond 
without power 0 / antirimtion—Power of married women to charge su'-h 
propertywith payment of debts incurred subsequently to marriage..—Held, 
that, under s. 8 of Act III of 1974, a mirried woman has power 10 charge 
property setrled upon herself, for her separate use without power of anii- 
cipation, with the payment of debts incurred by her subsequently t.o her 
marriage, and that such a ch.arge is valid and binding. CURSEJTl PeS- 
TONJI TARACHAND V. RUSTOMJI DOSSABHOY. 11 B. 348 = 11 Ind Jur 
380 

• • • 

Act X of 1876 (Bambay Revenue Jurisdiction). 

(1) S. 4—See ACT III OF 1874 (HEREDITARY OFFICES, BOMBAY/, 12 B. «14. 

(2) S. 4—See ACT V OF 1878 (ABKARI, BOMBAY), 11 B. 519, 

( 3 ) s. 4—See JURISDICTION, 11 B. 222. 

(4) S, 15 See JURISDICTION. 12 B. 358. 

Act XII of 1879 (The Registration and Limitation Acts Amendment*. 

( 1 ) See Civ. Pro. Code (act xiv op 1882 ), 11 B. 603. 

(•2) Ss. 35 »'td 36 — 866 CIV. Pro. CODE (ACT XIV OF 1882). 11 B. 6 . 

Act XVII of 1879 (Dekkhan Agriculturists’ Relief). 

(1) See HINDU LAW (WIDOW), 11 B. 325. 

(2i 8 . 3 cl (31. obap. II—Valuation of a suit ff>r redemption—Consent given to 
the application of chap. II to a suit—Withdrawal of such consent— 
Necessity of notice to all parties in inquiries on review by the Special 
Judge—See MORTGAGE (REDEMPTION). 11 B. 691. 

(3) S. 12. ict XXIII 0 /1831, s 4 ; flnd XXII of 1982, 3 . 3—Definition of 
" agrieulturisi”~Change in the definition—Effect of a change of status on 
the rights of parties to litigation.—k change in the law does not generally 
ftffect any proceeding begun when it comes into force. But a change of 
status, or legal capacity, generally operates at once to extinguish, dimi¬ 
nish, or vary the extent to which a party may claim the aid or protection 
of a Court. 
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Act XVll of 1879 (Dekkhan Agriculturists’ Relief)~(Conc2tMie(0. 

The plaintiO, who was earniog bis liTolibood partiallj b; agriculture within 
the districts to which the Dekkhan Agriculturists’ Belief Act (XVII of 
1879) applied, brought a suit (or redemption. At the time of the institution 
of the suit he was an agriculturist as defined by s. 4 of Act XXIII of 1961. 
During the peodenoy of the suit the definition of agrioulturist was changed 
by s. 3 of Act. XXII of 188'^. 

Held, that if the pUintif! was not an agriculturist within the meaning of Act 
XXII of 1882. at the time of adjudication, be had no right to redeem on 
the special terms of s. 12 of Act XVII of 1879. as he bad lost, peiidtnte lite 
the specific personal character on which the rights depended. Padgaya 
80MSHETTI V. B.UI BaBAJI, 11 B. 469 

(4) Ss. 12 to l-See STAMP, 11 B. 526. 

(5) S. 20, and Act XXII of 1882, s. 15 B.-^Decree—Payment of decree by imlaU 

ments — Default — Whole $um payable on default—No second order for instal¬ 
ments — Acquiescence—Effect of taking out of Court instalments paid tn 
under second ordir. —S. 15 B of the Dekkhan Agriculturists’ Belief Act 
(XXII of 1882) allows the Court to order payment of a decree by instal¬ 
ments either in its decree or in the course of the execution. But it does 
not autrhoriee a variation of any order once so made. Nor does s. 20 of Act 
XVH o( 1879 authorise a scries of instalment orders each one varying 
from the preceding. 

A decree was made payable by instalments, with a proviso that in default of 
payment of any one iostalmcot, the whole amount remaining due should 
be recoverablo at once. The judgment-debtor made default. Tbercupou 
the deoreo-boldec sought to recover the whole amount of the decree. The 
judgment-debtor tbeu applied for a fresh order for p iyment by instalments. 
The Court of first instance rofusid, but the Subordinate Judge in appeal 
granted the application. The judgment-debtor paid into Court the amount 
of instalments which bad become due under the second order. The decree- 
holder took out the money so paid in. 

Held, that the Subordinate Judge in appeal had no power to make fresh order 
for payment by instalments varying the original order. 

Held, also, that the judgment-creditor, by taking out the money paid into 
Court by the judgment-debtor as instalmeuls duo uooet tbe second order 
for instalments, did not bind himsult to abide by that order. BAL- 
KR1SH>(A INDR.\BH\N V. ABAJI BIN BAHIUJI MORE, 12 B, 326 

(6) Ss. 53 awl 54— Special Judge—His powers in revision— Withdrawal of suit— 

Mistake in filing suef not a ground for withdrawal. —A Special Judge ap¬ 
pointed under s. 54 of the Dekkhan Agriculturists’ Belief Aot (XVII of 
1679) is not competent, in the exercise of bis revisi anal powers, to allow a 
plaintifi to withdraw his suit with liberty to bring a new one, merely on 
the ground that be has made some mistake in filing tbe suit. MUKTAJl 
BHAQOJI V. M.ANAJI, 12 B. 634 

Act V of 1881 (Probnte and Administration). 

(1) 8. 4—Seo HINDU L.\W (WILL). 12 B. 621. 

(2) Ss. 16 and 50-See WILL, 12 B. 164. 

Act XXIll of 1881 (Dekkhan Agriculturists' Relief). 

S. 4—See ACT XVII OF 1879 (DEliKllAN AGRICULTURISTS’RELIEF) 11 
B. 469. 

Act II of 1882 (Trusts). 

8. 84—See BENAMI TRANSACTION, 11 B. 709. 

Act XV of 1882 (Presidency Small Cause Courts). 

(1) S. 18—See 8U.\LL C.XUSE COURT, 12 B.573. 

(2) 8. 23—Sec PRACTICE, 11 B. US. 

(3) S. i9—Re Jienrin'i—Cas‘'.inis hich order for n -luaritig granted on ground 

that decisini of SmoU Cause Cou' I was against iccight of' evidence -Prac¬ 
tice.—On an applicitiou for a re hearing bv the High Court, under s. 38 
of Act XV of 1832. of a suit already beird and decided by a Judge of the 
Small Cause Court. / ^ 

Htld by the High Court, that the evidence being oI a very conllictingcharac- 
ter, and not such as to justify a distinct opinion that the Judge of the 
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Act XV of 1882 (Presidency Small Cause Court) - {Concluded), PAGE 

Small Cause Court was wrong in his decisioUi the application for a re hear* 
ing should be refused. 

B. 38 of Act XV of 1832 does not authorize the High Court to grant an order 
for a re-hearing where that Court merely feels that the evidence is doubt¬ 
ful without forming any opinion as to whether the conclusion arrived at 
by tbe Small Cause Court is a wrong one. The section requires that there 
should be such an opinion before granting the order, and such opinion 
should be a distinct opinion, and not merely what is termed the inclina* 
tion of opinion. HASSANBHOY VisRAM v. THE BRITISH INDIA STEAM 
Navigation oomp.\ny, limited, u B. 579=Ohitty’8 S.C.C.R.173 ... 870 

(4) Ss. 38 and 71— R hearing, app'.i:atioHfor—Co7npliancewUhre2uirements of 
Act subsequcntlij to application for rehearing—Rule of Court No. 209.— 

An application to tbe High Court for a rehearing under s, 38 of the 
Presideocy Small Cause Courts Act XV of 1632 must be in writing. 

A decree was passed against tbe pciitioner by the Court of Small Causes on 
tbe 9tb December, 1887. On tbe 16tb December counsel on bis behalf 
was instructed to apply to the High Court, under s. 38 of Act XV of 1882, 
for a rehearing of tbe suit, Tbe Court wa? then engaged in bearing 
appeals ; but, in order to prevent the petitioner’s application from being 
barred by limitation under the provisions of the section, which requires 
tbe application to be made within eight days, their Lordships before rising 
allowed the application to be then formally made but adjourned tbe 
hearing to a subsequent day. When tbe case came on, it appeared (1) 
that tbe petition bad not been singed, and declared until the 17th 
December, 1887 (te., (he day after the application had been made in 
Clourtj; (2) that tbe affidavit in support of tbe application, as required by 
B. 38, bad not been died until two days after the application in Court; 
and (3) that the Court fees which bys. 71 of Act XV of 1882 should be 
paid prior to tbe application bad not bsen paid until the 20th December, 

1867, i.e., four days after tbe application). 

Held, that tbb application for a re-hearing must be rejected. Tbe appliottion, 
although Dommally made, oa tbe 16tb December, was only provisionally 
received, and every objeotioo to its recepiioa wbiob could have been taken 
on that day could be taken at tbe hearing. The subsequent compliance 
by tbe petitioner with the requiremcats of the Aot could not place him in 
a better position than be occupied when th^ application was made. In re 
JAIKISSONDAS PURSHOTAMDAS, 12 B. 403 ... 756 

Act XXII of 1882 iDekkhan Agriculturists’ Relief). 

(1) S. 3-Sso ACT XVII OF 1879 (DEKKH.^N AGRICULTURISTS’ RELIEPj, 11 

B. 469. 

(2) S. 15 B-See ACT XVII OP 1879 (DekkH.\N AGRICULTURISTS’ RELIEF), 

12 B. 326. 

Act IX of 1887 (Provincial Small Cau.se Court). 

8. 33—See JURISDICTION, 12 B. 486. 

II.—Bombay Acts. 

Act V of 1862 (Bhagdari and Narwadari Tenures). 

Civ. Pro. Code (Act XfV of 1882), s. 206 (ci—Buildiug site—Agriculturist bhag- 
dat—Drfcree-Execution against bbag—See CIV. Pro. CODE (ACT XfV 
OF 1882), 12 B. 363. 

Act VI of 1862 (AhmadabadTalukdars, Bombay). 

(1) Ss. 9il2. 20 Talukdar’s power of disposal nv.'r his Unde 1 oj'.atos after the 

expiration of tbe uianageraent by tho Tdukdtti Ssttlement Officer—.See 
LIMITATION ACT (IX OF 1871). 11 B. 78. 

(2) S. 12 —See GUARDIAN, 11 B 551. 

Act II of 1863 iExemptions from Land Revenue In Territories subject to 

Act XI of 1852, Bombayj. 

S. 8—See CHARiry, 12 B. 247. 
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Act VII of 1863 (Exemptions from Land Revenue in Territories subject to 
Act XI of 1852, Bombay/. 

(1) See CHaBITY, 12 B. 247. 

(2) S. 2—966 INAM, II B. 235. 

Act 111 of 1865 (Wagerst Bombay^ 

See Evidence, 12 b. S85, 

Act XII of 1866 (Courts (Sindh), Bombay). 

See European British Subject, ij b. 561. 

Act VI! of 1867 (Bombay District Police). 

8. 2G-S06 Penal Code (Act xlvop i860). 12 B. 377. 

Act III of 1872 (Bombay Municipal). 

198--Ci>s^rt/c/ion —Power given in Act for public henefit-^Conslruclion .— 
The eaves of certain buildings belonging to the plaintiff projected over tbo 
public road. On the 17th Maj, 1886, the Manioipal Commissioner of 
Bomba; gave notice to the plaintiS requiring him within thirt; days to 
remove the said eaves as being a projection, enoroachmootor obstroction '' 
within the meaning ofs. 195 of Aots III of 1872 and IV of 1878. The 
plaintiS thereupon filed this suit, prayiog for an injunction against the 
Municipal Commissioner. The eaves in question projected to the exteot of 
one foot eight inches. The width of the road in front of the buildings was 
about forty feet, and the length of the eaves varied from seven feet to 
nine feet two inches above the roadway. At the time this suit was filed 
there was an open drain or gutter, one foot three inches wide, running 
along by tbe side of tbo pleiotifTs buildings and between them and tho 
road. That gutter, however, subsequently to the tiling of this suit, but 
before the hearing, was covered over, and so much additional width was 
thereby added to the road. 

Heldf that the eaves constituted an obstruction within the meaning of tbe 
above section, and that cbe Municipal Commissioner was entitled to 
removo them. 

Under tbe above section tbe question to be decided is not whether th<^re is 
a real practical inconvenience to the public Iraffio in the street. Those 
are not tho words used in the section, and if that was the intention of tho 
Legielature it would have been exproised. 

Where an Act givos power to a Municipality or Corporation for tbe public 
benefit, a mote libor%! construction should be given to it than where 
powers are to bo etorci^ed merely for priva'^e gain or other advantage. 
E. C. K, OLLIVANT v. RAHIMTULLA NUR MAHOMBD, 12 B. 474 

Act VI of 1873 (Bombay District Municipal). 

(L) S. n-^Slreet—Authority of the Municiptli'y under s. 33—Ciyif Court's 
interference with the discretion given to public —The word “ street ” 

in 9. 17 of the B imbay District Municipal Act (VI of 1873) moans and in« 
eludes noc merely tbe surface of tbe ground, but so much above and below 
it as is requisite or appropriate toe the preservation of the street for the 
usual and intended purposes. 

The plaiotif! proposed to m&ko a balcony projecting over a public ro^d. The 
Municipality objected to the work, as an encroacbment on a public street, 
lie, therefore, sued tho MunicipUity to establish bis right to build tbe 
proposed balcony. 

Held, that, so far as the column of sptco sttudin;; over tbs street was vested 
ill the ^luoicipility. tho pUintitIbad no right to occupy it svith a balcony, 
which by intercepting light and air would greatly impair tbe use of the 
area as a i^treet. 

S. 33 of ibo Bombay District Manioipal Act (VI of 1873) gives tho Munici¬ 
pality a discretion to issue such orJec^ as it thinks proper with rclereuco 
to A propised building. Civil Courts ctOQOt ioterlero with lh\t discretion, 
unlesi it i^ oxccoised in t cipnei jus, wanton, and oppressive minuet. 

Tbo plaintiff was the owner of two bouses on each side of the passage of a 
khidki, or open sqmro, containing three or four other houses. He pro¬ 
posed to connocl^the two bou-^es by building a storoy across tho passage at 
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Act VI of 1873 (Bombay District Municipal) — [Concluded). 

such a height as not to iatorfere with the passage of those who were en¬ 
titled to go to and fro. He applied to the local Municipality for petmiasioa 
to build in the maooec he pMpos 2 d. The Municipality forbade the work, 
on the ground that it was likely to interfere with the access of light and 
air to the neighbouring houses. 

The plaintiff thereupon sued the Municipality to establish his right to bhild 
the proposed structure. It was cootended for the plaintiff that the Muni¬ 
cipality ought not to have refused permission in the interest of the neigh¬ 
bouring house-holders, who were able to protect their own rights in case of 
injury. 

Held, that the suit would not lie, as the order of the Municipality refusing 
permission was not an unreasonable one under the circumstanoes of the 
case. 

Held, further, that the authority of the Munioipality was not in any way 
affected by the circumstance that the proposed erection might be an 
encroachment on private riehts subjecting the plaintiff to an action by the 
persons injured. N.^GAR VALAB Narsi v. THE MUNICIPALITY OP 
Dh\NDHUKA, 12 B. 490 

(2) S. 36—See MUNICIPALITY, 12 B. 634. 

(3j S. 60—'Sale ol fruit in a private shop—Power oi the Municipality to prevent 
such a salii—Market, definition of.—Too Municipality of Ahmedabad 
issued a notification to the effect that no one should, within six hundred 
yards of the Municipal market, open or establish a shop foe the purpose of 
selling vegetables or fruits without a licence, and that, if anyone acted 
in contravention of this notification, be would be dealt with according 
to law. 

The accused hired a house, and opened a shop for selling fruit within six 
hundred yards of the Municipal market without obtaioing a licence from 
the Municipality. The Second Class M ig.strate ooovioted and sentenced 
each of the accused to pay a fine of Rs. 5. The District Magistrate reversed 
the conviction and sentence. 

Held, that what the Municipality bad authority to direct, under, s. 66 
(Bombay) Act VI of 1673, was that no pUce, other than the Municipal 
markets or other places lioeused as markets, should be used by anybody 
as a market. But they had no authority to issue a notification affecting 
other places which might bo used for selling vegetables, &o., otherwise 
than as a market. 

That, inasmuch as the using of the shop by the accused was confined 
simply to the selling of fruit, and not of " vegetables ” in the popular sense, 
it could not be affected by the prohibition contemplated b? s. 66 of 
the Act. 

That, if the prohibition of the Municipality was meant to affect the private 
rights of persons to use their shops for selling their own commodities, that 
would amount to an excess of the authority conferred by the District 
Municipal Act (Bombay) VI of 1873. 

That the shop used by the accused for the sale of their own commodities was 
not a “ market ” within the meaning of s. 66 of Bombay Act VI of 1873. 
Queen-Empress v. magan Harjivan. ll B. 106 

Act 111 of 1874 (Hereditary Offices, Bombay). 

(1) Jurisdiction—Valandar kulknrni and rayit—Perquisites, right to.— 

Bombay Act III of 1874 does not deprive the Civil Court of its jurisdiction 
to try the question whether a vatandar kulkarni is entitled to receive 
perquisites from his rayat. VISHNU HaRI KULKARni v. Ganu Triu 
BAK, 12 B. 278 

(2) 8 . 10— Decree—E.recution—Transfer of v&t&o property from one not vntandnr 

—Construction— Collector’s certificate prohibiting delivery oj decreed pro¬ 
perty—Practice—Procedure .—The plaintiff Shankar and his brother, who 
were vatandar dtshpande, sued to redeem a certain property alleged to 
have been mortgaged by their undivided patern.ai aunt to the defendant 
Babaji. Babaji objected, on the ground that the plaintiffs were not the 
heirs of the widow, who has left a daughter. The daughter was joined as 
co-plaintiff, and a decree passed in her favour, and that decree waa 
confirmed by the Special Judge. The plaintiffs being dissatisfied with 
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Act III of 1874 (Hereditary Offices, Bombay) -{Concliidsd)^ 

this deoisioD, applied to tbe Collector for the issue of a certificate, uoder 
B. 10 of Act III of 1674, prohibiting the property from passing oat of the 
family, Tbe daughter in the meanwhile obtained possession of tbe 
property under tbe decree. Subsequently tbe certificate applied for by 
the plaintiSa was filed by them. Tbe lower Court, feeling doubt as to 
whether tbe Collector could legslly issue the certificate and how far it 
would operate, referred the ca^e to tbe High Court, 

Held^ that the Court should not act upon the certificate of the Collector, 
The effect of tbe decree being to transfer the property from tbe mortgagee, 
who was nob a v^tandar^ to the daughter who, according to the Collector’s 
certificate, was also not one, a. 10 of Act III of 1874 had no application. 
The Collector, if he thought proper, should take proceedings under s. 6, cl, 
(1) of the Act. SHANKER GOPAL V. BaBAJI LaKSHMAN, 12 B- 550 

(3) S. 40—Civil Court's jurisdiction ever suits in respfct of an injufij caused by 
exclusion from an hereditary office-^Bomb'ty Hereditary Offi>ces' Act (III 
of 1874), s. iO-EUclion of an officiotor—Free election — Agreement in 
restraint of free election^ A cl X 0 / 1876, s. 4—I/s application to suits 
between private persons.'^The plaintiff and his co-sbarers in a kulka}ni 
vatan entered into an agreement in 1669 for tbe performance of the duties 
of the vatan by the several sharers in turn. The agreement provided that 
if any of tbe sharers prevented the nomination of a sharer to officiate in 
bis turn, be should pay Rs. 100 as damages to the person thus eicluded 
from office. The plaintiff alleged that in 1883 it was bis turn to officiate, 
that the defendants, instead of electing him in accordance with tbe agree* 
ment, nominated another person, wbo was confirmed in the appointment 
by the Collector, The plaintiff, therefore, sued the defendants to recover 
Rs. 100 as damages for breach of tbe agreemoat of 1869. 

Held, that the agreement could not be enforced by a civil suit, as it was 
opposed to the policy of s. 40 of Bombay Act III of 1874, which contem* 
plates a free election of an olficiator by tbe whole body of registered 
representative to whom tbe Collector issues his notice-^an 

election unfettered by any promises made beforehand by any of tbe 
sharers. 

Held. also, that a suit in respect of any injury caused by exclusion from 
office or service is barred by the second paragraph of clause (a) of s, 4 of 
Act X of 1876. Having regard to the wording of tbe several clauses of 
9. 4, tbe bar therein provided is uot limited to suits against Government. 
NARO PANDURANG V. MaHADEV PURSHOTAM, 12 B. 614 

Act III of 1876 (Mamlatdar's Courts Bombay). 

(1) S. i'^Jurisdiction of Mamlatdar's Courts in redemption suits ^Construction 

of statutes. —Under (Bombay) Act III of 1876, MimUtdars have no juris* 
diction to take cognizance of suits arising out of disputed claims to 
redeem mortgages. SBXDLINGaPA v, KAUISB^Sapa, 11 B. 599 

(2) S. 4, cL Jurisdiction to grant an injunction — Possessions^Physical 

2)osses$ion^Disturbance of pos.<rs<ion.—Under 9. 4. cl, II of tbe Jlamlat- 
dars’ Act (Bombay Act III of 1876, a Mamlatdar can grant an injunction 
in those cases only in which an interruption of physical possession or 
enjoyment is sought to bo removed. DESAI MAL4BHAI BAPUriHAI v, 
KbSHAVBBAI KUDERBHAI. 12 B. 419 

Act IV of 1878 (Bombay Municipal Act. Amendment and Continuance). 

See ACT III OF 1872 (MUNICIPAL, BOMBAY), 12 B. 474. 

Act V of 1878 (Bombay Abkarl), 

(1) Ss. 29 and V>7 —Pur/irs — for money illegally levied by a former of ahkari 
revenue — Collector not a necessary party Co such a The Collector is 

not a necessary party to a suit brought against a farmer of abkari reveuue 
for a refund of money illegilly levied at his instance by the Collector 
under s, 29 of the Bombiy Abktri Act (V of 1S73). S. 67 of the Act 
expressly exempts the Collector from responsibility. 

Though a person subjected to an undue demand may, under 8. 29 of the Act, 
take steps bv which the Collector’s proceedings may be staved, still his 
abstention from such a course will not deprive him of his ordinary right to 
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Act V of 1878 (Bombay Abkari)~(Co>jd«tfeii). PAGE 

recover money wrongfully taken from him for the benefit of a third person. 

Narayan VENKU V. Sakhabam Naqu, 11 B. 519 ... 342 

(2) 8. 45—See CONTRACT ACT (IX OF 1872), 12 B. 422. 

Act Vof 1879 (Bombay Land Revenue Code). 

(1) Ss. 63 and 64—See Limitation ACT (XV OP 1877), 11 B. 429. 

(2) Ss. 86, 87—See ACT V OP 1878 (ABKARI, BOMBAY), 11 B. 519. 

(3) S. 113—See EXECUTION OP DECREE, 12 B, 371, 

(4) 8. 113, ol. (2) and 114—See Civ. PRO, CODE (ACT XIV OF 1882), 11 B. G62. 

Actll of 1884 (Bombay District Municipal Amendment). 

See ACT VI OP 1873 (MUNICIPAL, BOMB.vYJ, 11 B. 106. 

Acts of State. 

See INAM, 11 B. 235. 

Adjustment 

See Civ. Pro. Code (Act xiv op 1882), B. 6,57. 

Administration. 

See Will, 12 B. 164. 

Administrative Inquiry. 

See Sanction to Prosecute, 12 B. 36. 

Adverse Possession. 

(1) Joint famihj—Possession by one member of family—Neglect by plainii^ to 

lake possession of his share noltoilhstanding request that he would do so—‘ 
Limitation. —The plaintifi and the defendant were brothers and members 
of an undivided family. The plaintifi was in Government service, and had 
been for a long time absent from bis native place on duty, the family pro¬ 
perty remaining under the management of tbe defendant. ..n 1863, the 
defendant wrote to tbe plaintifi, requesting him to return and manage 
bis share of the property, or to employ some one to manage it for him. 

Nothing, however, was done by the plaintifi in the matter, and the de¬ 
fendant continued in possession. In 1882, (ho plaintiff f>ued the defendant 
for partition. The defendant pleaded tbat tbe suit was barred, contending 
that he had been in adverse possession from tbe date of the latter. The 
Court of first instance awarded the plaintiff's claim. Tbe defendant 
appealed, and tbe lower appellate Court reversed tbe lower Court’s decree, 
holding tbat tbe suit was barred. On appeal by the plaintiff to the High 
Court, 

Eeld, that tbe suit was not barred. The above-mentioned letter of tbe de¬ 
fendant showed thit, up to tbo date at which it was written, tbe defend¬ 
ant had not been in possession of the property “ as his own property to 
the exclusion of tbe plaintiff,” and the m;ro circumstance tbat. subse¬ 
quently to (he date of the letter, the plaintiff had not participated in the 
profits, would not, in the absence of other evidence, justifv the inference 
tbat tbo plaintiff was then excluded. DiNKAR SaDASHIV v. Bhieaji 
S.ADASHIV, 11 B. 365 ... 239 

(2) Limitation—Co-sharer—Possession of one co-sbarer when adverse—Mortgage 

—Mortgage by three co-sh irers—Redemption by one of several mortgagors 
—Right of tbe other mortgagore to sue for cedemptiou —Period of limita¬ 
tion forsuch suit. See LIMITATION. 11 B, 422. 

(3) Limitation Act XV of 1877, act. 127—Hindu law—Joint family—Joint estate 

—Partition-Portion of estate reserved undivided—Possession of reserved 
portion by one member of family—Possession, inference arising from — 

Burden of proof— Bes judicata as between defendants. See LIMITATION 
ACT (XV OP 18771, II B. 216. 

(4) Ltnii/alton XV o/ 1877, nrl. 127—Limilflfion Acts XIV oM859, cl. 13 

of s. I, IX of 1871, ar/. 127— Joint family — Partition — Clai'n by absent 
member — Exclusion—Participation in profits of joint property—Payment 
—Occasional residence of wife of absent member with joint family. —The 
plaintifi and bis four brothers (Gane, Shive, Rama, and Bale) were mem¬ 
bers of a joint Hindu family. The only one of them who lived at home 
was Shiva. In 1854 tbe family property, which had been mortgaged, was 

958 



G&NEB&L INDEX. 


Adverse PossessioD--(Concluded). 

redeemed by the brothers, wd after redemptioo it was placed uader the 
management of Shive by the eldest brother, Qaoe. Sabsequently two of 
the brothers died while absent from the village ; and the plaintifi, who was 
twenty years of age in 1654, joined the army in 1855. He did not return 
until 1876 ; but, during the inteivali his wife used oceasioDaily to visit her 
husband’s native place, and daring these visits resided in the family house 
with Shive and Qane. In 1872 Gane died. 

The plaintiS alleged that in 1976 he demanded bis share, but was refused. 
Id 18S3 be held this suit (or partition. 

It was contended that the right of the plaintiS bad become barred by the 
Limitation Act XLV of 1859, ^.nd was not revived by Act XV of 1677, 
which was in force at tbc dace the suit was brought. 

The Court of first instance awarded the plaintifi’s claim. On appeal, the 
Assistant Judge reversed the decree of the Court below, bolding that under 
cL 13 of s. 1 of the Limitation Act XIV of 1859, the plaintifi had lost 
his right to sue, and that such right could not be revived by the passing 
of the subsequent Limitation Acts IX of 1971 and XV of 1677. He was of 
opinion that the fact that the plaintiff’s wife bad put up at Shive's bouse 
for a few days, if it were a fact, did not help the plaintiff’s title/’ 

Held, by the High Court that the occasional residence of the plaintiff’s 
wife with Shive, who was in posjCJsioQ of the property, might be a bene¬ 
fit out of the estate equivalent to a payment so as to satisfy the require¬ 
ment of cl. 13 of s. I of Limititioo Act XlV of 1850. If such a bene¬ 
fit bad been received by the plaintiff within twelve yoars previ)usly to the 
repeal of th^t Act, the plainttS hid uot lost bis right to sue at the date 
of the passing of Act IX of 1871; and that Act would, tborofore, have 
applied to any suit brought by him while it was in force. By art. 127 
of scb. II of Limit ition Act IX of 1671 the period of limitation dated 
from the time when the plaintiff claimed and was refused his share, 
which, accjcding to the pUiotifi's allegation, was in 1876- Act IX of 
1871 was repealed by Act of 1877, which governed the present suit unless 
the right to sue had espired uuder Act XIV of )S59. The Court remanded 
the case for a fre^b decision on the question of limitation, having regard 
to the above observations. KaNB BaBLE v. ANTAJl Ganghadar, 11 
B. 455 

(5) Parties to a suit^Mor^gage-*^Suit for redemption or recovery of property on 

payment of a cbirge^Possession after reJemptioo by one of several mort¬ 
gagors—Limitation-S?e MOUrOAOE (REDEiXPTlON), 11 B. 425. 

(6) Sse POSSESSION, 12 B. 322. 

(7) Ste VATAN DesHMUKHI, 12 B. 80. 

Agreement. 

(1) To lend money—Damages—Damages rscovccablo by lender for breach of such 

agreement—Conttaot Act IX of 1872, sj. 73 and 74—See Damages, 12 
B. 242* 

(2) See CbaMPBRTY, 12 B. 659. 

(3) See CIV. Pro. Code (Act xiv of issi), 12 B. 499. 

(4) See Companies Act (VI of 1882). 12 B. 617. 

Amendment. 

(1) See Compromise, 11 B. 620. 

(2) 80c HINDU LAW (JOINT FAMlfAV, 12B. 159, 131. 

(3) Sqq PR.XCTICE, 12 B. 237. 

Ancestral Property. 

(1) Hindu liw—J:)iub (imily—Alienitions by fithcr—Soli’s liability for father’s 

debt'^—Execution Notice — Limiis^tion Act iXV of 1877), 

a. 14 —Exclusi'^o of time tikcn up in proseeutinc a former suit which was 
evciPually withdrawn—S jc HINDU LAW (JOINT FAMILY), 12 B. C25. 

(2) Khoja Mibomcdans, law applicable to—Parlitioa—Right of a son to obtain 

p^rtaion of anceslral property in hU father’s lifetime without Lis 
father's consent—Distinctiou botwoon ancestral aul seif-acquired property 
among Khoji ilihomeanis-Custom. proof of—Practice—Evidence— 
Bueden of proof—80 J KHOJ \ MauomeD \NS, li B, -^80* 
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Ancestral Property— (CoMcZittied). 

(3) Property derived by a son from hij mother when it originally formed pari of 
his father’s estate - Hindu law—Evidence—See Hindu Law (WILL) 
12 B. 122. 

Ancient Documents. 

Admissibility and weight of—See EVIDENCES ACT (I OF 1872), 11 B, 89. 

Annuity. 

Decree for payment of an aanuity withont specifying date of payment—Decree— 
By execution—Maintenance—Default iu paying such annuity—Enforce¬ 
ment of payment by execution of decree—LimtLa'ion—Computation of 
time—See EXECUTION OP DECREE, 12 B. 65. 

Appeal. 

1. —General. 

2. —Second appeal. 

-1 .—General. 

(1) Pcaotice-Civ. Pro. Code fAct XIV of 1882), s 514—Appeal by one of several 

plaintiffs claiming under a joint right—Decree in such appeal binds other 
co-plaintiffs, although not parties to the appeal—Procedure—Bee CiV 
Pro. Code (act XIV op 1882), ii b. 596. 

(2) See Charity, 12 B. 217. 

(3) See Civ. Pro. Code (act XIV op 1882), 11 B. 603, 72i; 12 B. 171, 279. 

(4) Sec Jurisdiction, 12 B. 486. 

(5) See sureties. 12 B. 71. 

(6) See Valuation, 12 B. 675. 

- - 2.—Second Appeal. 

(1) See HINDU LAW (JOINT FAMILY), 12 B. 158. 

(2) See JURISDICTION. 12 B. 155. 

(3) See Res JUDICATA, 11 B, 114. 

Arbitration. 

(1) Agreement to refer to arbitration-Refusal to perform such agreement — 

Specific Relief Act I of 1877, s, 21-See HINDU Law (Maintenance), 
11 B ■ 199. 

(2) See Res Judicata. 12 b. 454. 

Arrest. 

(1) See Married woman, 12 B. 228. 

(2) Bee PENAL CODE (ACT XLV OP 1860), 12 B. 377. 

Assessment. 

See LIMITATION Act (XV OF 1877), 11 B. 313. 

Assignment. 

(1) Joint family—Purchase at a sale in execution of a decree directing sale of the 

whole right, title, and intere.st of grandfather—Hindu law—Assignment 

by grandsons of the same property subsequent to such sale effect of_See 

Hindu LAW (JOINT FAMILY), 11 B. 42. 

(2) See Minor, 12 B. 636. 

(3) Bee MORTGAGE (REDEMPTION), 12 B. 33. 

Attachment. 

(1) Execution—Civ. Pro. Code (Act XIV of 1882), ss. 235,29.^, 490—Applica¬ 

tion for execution, necessity of. in order to share in distribution under 
s. 295—Attachment before judgment, effect of—Decree—Decree-holder 
with an attachment before judgment must after decree apply for execution 
under e. 235 m order to share in distribution—See CiV. PRO CODE fACT 
XIV OF 1882), 12 B. 400. 

(2) Execution—Civ. Pro. Code (Act XIV of 1882), ss. 267, 263 and 503— 

Practice—Garnishee—Attachment by a judgment-creditor of a debt due to 
a judgment-debtor by a third party—Order upon third patty to pay where 
debt aamibted—Procedure where existence of debt ot't.admitted—See 
Practice, 11 B. 448. 
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Attachment— [Concluded). 

(3) Bee CiV, PRO. CODE (ACT XIV OP 1882), 12 B. 363, 366. 

(4) See EVIDENCE. 12 B. 270. 

(5) See GRANT, 11 B. 235. 

(6) See HINDU Law (Joint Family), ii B. 37. 

(7) See Jurisdiction, ii b. 222; iQ B. 44. 

(8) See Res Judicata, 11 B. 1I4. 

(9) See Sureties, 12 B. 71. 

Attempt. 

To commit an oBenoe—Penal Code (Act XLV of 18601, ss. 503,607,511—Criminal 
intimidation—See PENAL CODE (ACT XGV OP 1860). 11 B, 376. 

Award. 

See Res Judicata, 12 B. 454. 

Bailee. 

See CONTRACT ACT IIX OP 1872), 11 B. 704. 

Bailment. 

Contract Aot (IX of 187'2), e. 108, Exception I—Poasession with consent of owner 
—Bailee—S%le by bailee of goods bailed—Title of vendee—See CONTRACT 
ACT (IX OF 1872), 11 B. 701. 


Benami Transaction. 


For purpose 0 } defrauding creditors—Deed of conveyance not in real purchaser's 
name^CoUusire suit by nomUiee against real oioner—Decree obtained by 
fratid —Subsequent suit by Ike real owner against notnmee for possession— 
Right of party to fraud to set Iraudulent decree aside—Collusive transaction 
when keli binding, and when $;l nside.—In 1874. the plaintiff Puttappa 
bought a house from G.. but caused the conv.?yanre to be executed by G- 
in the dofendantj Chenvirippa’a aima. This was done with the object 
of protecting the property agaiost the claims of the plaintiS’s creditors. 
The pUintiS occupied the h'>ase. ostensibly as tenant to the defendant 
for a nominal rent. In 18i0. the defendant brought a suit against the 
plaintiff to recover possession of the house, and obtained an ex-parte decree 
He applied for execution of the decree, but allowed tbe oxecution-proceed- 
ings to drop In 1883 he m»de a fresh applicition for execution. There¬ 
upon tha plaiotiB held tbe present suit for a declaration of his title to tbe 
hou^e. in question, and of bis right to retain possession, alleging that the 
defendant was a mere benamiiar; chat the sale deed and the ex parte decree 
wore sham and collusive transactions in fraud of the plaintiff’s creditors, 
and that the defendant was merely a trustee for him. 

Held, that the plaintiff was bound by tbe decree passed in 1883 in tbe defend¬ 
ant’s favour, though it was a collusive decree. Toe plaintiff could not get 
the judgment set aside which the defendant had obtained against him by 
his own contrivance. The plaintiff alleged that the defendant held in 
trust for him. tbe object of that trust being to protect the pliintiff’s pro¬ 
perty m fraud of his creditors. Even if such a trust enforceable by tbe 
Courts, could an-'e out of such a lurpis cause, the question was whether 
this continued to subsist and would be enforced when the original relations 
of the parties had becam? merged in the decree obtainad by the defendant 
against tho plaintiff. The general principle is that where a defendant has 
suffered a judgment to pass against him, the matter is then placed bevond 
his control. 

Held. also, upon the general principle of res judicata, that the plaintiff was 
estoppel from raising cho question of fraud in tho present suit, which be 
might and ought to have urged in the former litigation. 

fleW. fuetbor, that the suit, if regarded as one fer setting aside a decree 
obtainei by fraud, was barred by limitation, such fraud as there was being 

1880 as in 1383. when the present suit 


^ collusive decree is bound by it. except possibly when some othei 

interest 13 concerned that c.an be made good only through his. 

^ T obtained may bo cballeogod by a third party whe 

stands to suffer by it either in the same or in any other Courts'; but ae 
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Beoami Transaction—(ConcZudeci). 

between the patties themselves to a collusive decree, neither of them can 
escape its consequences. 

Where an illegal purpose has been eOecfced by a transfer of property, the 
transferee is not to be treated as a trustee holding it for the benefit of the 
transferor. 

Where a collusive transaction has merely proceeded to the length of sham 
deeds passed between the parties, or even if false declarations made by 
them in litigation for their common benefit, the Courts may displace the 
apparent by the real ownership. 

In cases in which the transaction was still inchoate, or the grantor still 
retained a locus ^nitentice, the formal act has been relieved against by 
reference to the real intention of the parties. The violation or infringement 
of the law had not in such cases been completed, and a suspensive condi¬ 
tion was annexed to the initial acts of which Courts of Equity could take 
advantage ; but apart from this, a man cannot confine the operation of his 
deed within the limits of an intended fraud. The purpose having been 
once answered, especially by defeat of a third person’s rights asserted in 
Court, a claim for reconveyance would be properly dismissed, Chenvir- 
.\PPAV. PUTTAPPA, 11 B. 708 = 12 Ind. Jut, 102 

Beni-Israeiite Community. 

See Jews, 11 B. 185, 

Betrothal. 

Marriage—Breach of promise of marriage—Reciprocal contingent contract— 
Damages—Upatiyaman—Halai Bhatia Caste—See HINDU LAW (Mar- 
RIAGE), 11 6. 412. 

Bhag. 

See Civ. Pro. Code (act XIV op 1882), 12 b. 363. 

Bond. 

See Penalty, 12 B. 555. 

Breach of Contract. 

(1) Bee Damages. 12 B. 242. 

(2) See JURISDICTION. 11 B. 649. 

(3) See Vendor and Purchaser, ii B. 272. 

Breach of License. 

See Contract act (IX op 1872), 12 B. 422. 

Breach of Peace. 

See Crim. Pro. Code (Act X of 1882), ii B. 584. 

British India. 

See JURISDICTION, 12 B. 230. 

Building Site. 

See Civ. Pro. CODE (ACT XIV OP 1882), 12 B. 363. 

Burden of Proof. 

(1) See EVIDENCE, 12 B. 270. 

(2) See HINDU L.AW (ADOPTION). 11 B. 609. 

(3) See HINDU LAW (WILL), 12 B. 122. 

(4) SeelNAMDAR, 11 B. 680. 

(5) See KHOJA MaHOMED.ANS. 12 B. 280. 

(6) See Limitation Act (XV op 1877), ii B. 216. 

Caste Question. 

(1) Jurisdictioo—Succession from a caste—Property purchased by seceding section 

during period of succession—Reunion of section with the oasto—Suit by 
caste to recover from a seceding member property purchased by seceding 
section—See JURISDICTION, 12 B. 225. 

(2) Reg. II of s. 21—Jurisdiction of Civil Courts over suits involving 

a caste question—Suit to recover caste property from a member of the 
caste—See REG. II OF 1827 (CASTE QUESTIONS, PLEADERS, BOMBAY), 

11 B. 534. 
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Cause of Action. 

(1) JatisdiotioQ—Whole oauae of action—Ooofcraot-Place of performance of con¬ 

tract where no stipulation in contract—Breach of contract—Leave to sue 
under cl. 12 of Letters Patent—See JUBISDICTION, 11 B. 649. 

(2) See Jurisdiction, ii B. 267 ; 12 B. 507. 

(3) See Res Judicat.^. 11 B. IGO-N. 

Certificate. 

(1) Of administration—See ACT XXVII OF 1860 (COLLECTION OF DEBTS On 

SUCCESSION). 12 B. 150. 

(2) Of administration—See REG. VIII OF 1827 (ADMINISTRATION op 

Estates, Bombay), ii B. 368. 

(3) Of heirship-See ACT XXVII OF 1860 (COLLECTION OF Debts on 

Succession), ii b. 179. 

(4) Of sale-Decroe—Execution—Sale in execution-Confirmation of sale 

efleot of—Title of pauction-purchaser without certificate of sale-Sea 
Execution op Decree, 12 o. 889. 

(5) Of sale—Dacree-Sale inexcoution—Interest of purchaser—Certificate of sale 

unregistered—Second sale of same property in execution of subsequent 
decree-Interest of purchaser at such subsequent sale subject to interest 
of purchaser under prior sale — Registered certificate of second sale-Act 
yill of 1859-Civ. Pro. Code (XIV of 1882). s. 294-Purchas6 by decrle- 
holder at execution sale-Right to set aside such purchase-Limitation— 
See Civ. Pro. Code (act XIV op 1882), U B. 583. 

(6) See Hindu Law (JOINT F.^mily), i2 B. is. 

Champerty. 

Agreement to divide property after litigation if successful—Furnishing money under 
such agreement. -An agreement to frunish money for litigation on the 
terms of sharing the property to be recovered thereby is not necessarily 
void in India, unless accompanied by ciroumstaoces which lead to the 
conclusion that it was not a “Oo/w fida one for the acquisition of an interest 
in the subject-matter of litigation, but an illegitimate transaction got up 
for the purpose merely of spoil, or of litigation, disturbing the peace of 
families, and carried on from a corrupt and improper motive ” t*r* 
CHAND V. SUKLAL, 12 B. 559 re. 

Charity. 

(1) Public Charity-Trust -Public charitable or religious trust-Offerings made to 
an tdol—Liabihiy of persons in possession U an idoVs^properiy -Account— 

JunsdictMnof Ciml Ojuris tn cases ralzling to public charities—Right 
to sue-Oiv. Pro. Code {Act X of 1877), s. 539 -^Direct inhrest " mea,Lg 
of-Practice-Apphcatnn to p%t xn evidence in appeal which applicant 
refused to produce at tirsi hearing -A trust for a Hiudu idol and temple is 
to be regarded m [udia ajonecreated “for public charitable purposes" with¬ 
in the meaning of s. 539 of the Code of Civil Procedure (Act X of 1877) 

2. The Hindu law recognizes not only corporate bodies with rights of pro¬ 

perty vested lu the corporation apart from its individual members but 
also the judicial persons or subject.? called foundations. A Hindu who 
wishes to establish a religious or charitable institution may, according to 
his law. express bis purpose and endow it, and the ruler will give effect to 
the bounty or af least protect it. A trust is not renuired for this purooso 
as it is by English law. ‘ ^ 

3. Those who take charge of gifts made to a religious or charitable institu- 
tioD—whether such gifts consist of cash, jewels, or land—incur thereby a 
responsibility for their due application to the purpose.? of the institution 
Ihey are answerable as trustees would be, even though they have not 
consciouslj- accepted a trust; and a remedy may be sought against them 
for mal-admmistration by a suit open to apy one interested, as under the 
Itoman system in a like case by means of a popularis actio. 

The pUinlifls, as relators, lilcd this suit, under s. 539 of the Code of Civil 
Procedure (Act X of 1877). against the defendants as trustees of the temple 
0 Shri Ranchhod Raiji at D.kor. The plaintiffs were five in numbeJ!7he 
first plaintiff was the heredittry manager of the temple and its appendant 
villages. The other plaintiffs were priests residing at Dakoc who ordi¬ 
narily took charge of pilgrims visiting the shrine, and performed worship 
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Charity—(Continued). Paob 

of the idol on their behalf. The defendants were the shevaksot ministers 
of the idol—about one hundred and fifty in number^who took ofiice by 
hereditary descent. They remMoed in constant attendance on the idol, 
performed the daily services at the temple, collected all the ofierings made 
at the shirne, and kept them in a bhamUiT or store-room. 

The god 8hri Banchbod Raiji was held in great veneration by the followers 
of the Vaisbaava religion throughout Western India. Every fall moon, 
thousands of pilgrims resorted to the shrine, and made ofierings to the 
deity of cash, ornaments, cloths, and other articles, amounting in value to 
about a lakh of rupees in the coarse of a year. Besides these ofierings the 
temple enjoyed a grant, in perpetuity, of the revenues of several inam 
villages, of which Dakoc and Kanjri yielded the largest income. 

The plaintiSs sued as persons interested in the maintenanoe of this public 
religious and charitable institution, and prayed that the Court would 
make the defendants, as recipients of the offerings at the idol’s shrine, 
accountable, as trustees, for the right disposal of the property thus acquired. 

The plaintiffs alleged that the income of tbs temple had larr?ely increased, 
and had been wrongly appropriated by the defendants to their personal 
purposes. They, therefore, prayed for an account, for the appointment of 
a receiver, for the removal of the shevak% from their ofBoei and for the 
settlement of a scheme of future management. 

The defendants answered {inter alia) (bat the plaintifis bad not such a direct 
interest in the institution as to entitle them to sue under s. 539 of Act X of 
1877; that they themselves were owners of the idol and of the idoFs pro* 
perty, and that as such they were not liable to render an account of the 
offerings they had collected at the shrine. They also contended that they 
were not liable to be removed from their offices, which they and their 
ancestors had held for several centuries past. 

The District Judge dismissed the suit, on the preliminary ground thatezeept 
the first plaintiff who was a hereditary manager of the temple, the other 
plaintifis had not such a direct interest in the charity as to entitle them to 
sue under s. 539 of the Code of Civil Procedure (Act X of 1877). 

Held^ reversing the decision of the District Judge, that plaintiffs Nos. 2^5, 
as priests residing at Dakor and taking part in the worship of the idol, 
were directly interested in its due performance and its maiotenaDoe. 

Though they might not be trustees they were clearly among those who, in 
practice, benefited by ezecution of the trust. They had thus an undeniable 
locus standi as relators, and the suit could proceed at their instance. 

further, that the shevaks were not the owners of the offerings made to 
the idol. As recipients of those offerings, they were responsible for their 
due application to the purposes of the foundation. They were liable, as 
trustees, to render an account of their management. 

The Court accordingly directed the District Judge (1) to take steps either by 
appointing a receiver* or otherwise, in his discretion, for guarding the 
property of the temple ; (2) to take an account of the property and of the 
receipts and disbursements of the temple ; (3) to mnke the requisite orders 
for recovering property appropriated by the shevaks ; and (4) to draw up a 
scheme for the future management of the temple and its funds, regard 
being had to the established practice of the institution and to the position 
of the slizvaks and of other persons oonnected with it. 

The jurisdiction of the Civil Courts in matters of this kind discussed. 

The plaintiffs had applied, during the bearing of the case in the Court of 
first instance, for the production of certain books of account of the defend¬ 
ants. The defendants resisted the application, and the Court refused to 
order the books to be produced. Tbe suit having been dismissed, the 
plaintiffs appealed, and in tbe Court of Appeal the defendants applied to 
be permitted to put in evidence the books which they had refused to 
produce. 

Ueld^ that the evidence oould not be admitted. Manohar GanesH 

Ta’mbeKAR V. LaKHMIBAM GOVINDRAU, 12 B. 247 = 12 Ind. Juc. 387 ... 65® 

<2) Will—Bequest to charily—Public charity—Trust affecting land--Perpetuity 

_ Parsi religious ceremonies : baj rozgar, DiraDgdio, yezaghni, ghambar, 

and dosla—Ct«, Pro. Code (Act XIV 0/ 1882), s. 627.—A Parsi by his will 
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directed that the income arising from a one-third ehare of a bungalow in 
Bombay, to which he was entitled, should be devoted in perpetuity to 
“ the performance of the baj roegar ceremonies and the consecration of the 
nirangdin and the recitation of the j/ezashni and the annual ghambar 
and doala ceremonies.” He further diiected that the said share should 
not be sold or mortgaged. Evidence was given, which showed that the 
above-mentioned religious ceremonies were performed among Parsis rather 
with a view to the private advantage of individuals than for the public 
benefit. 

Held, that the trusts of the will were void, and that the direotioo, that the 
property should not be sold, was invalid. LiUJi NOWUOJI Bana.ii v. 
Bapuji Ruttonji Limbuwala, 11 B. 441 

(3) See MAHOUEDAN Law (WaKF), 11 B. 492. 

Cheating. 

See Penal Code (act xlv of i860), ii B. 59. 

Chief of Mudhot. 

See ACT XX OF 1864 (MINORS), 11 B, 53. 

Clv. Pro. Code (Act VIII of 1859). 

(1) See CIV. PRO. Code (Act XIV op 1882), ll B. 506, 588. 

(2) See Surety, 12 B. 4il. 

(3) 8. 213—366 Mortgage (General), i2 B. 678. 

(4) 8. 219—See PRACTICE, 11 B. 448. 

(5) S. 246—See RES JUDICATA, U B. 114, 

(6) S. 387—See CiV. PRO. CODE (ACT XIV OF l88i), 12 B. 449. 

Clv. Pro. Code (Act XXill of 1861). 

(1) See SURETY, 12 B. 411. 

(2) s. 11—Seo CIV. PRO. CODE (ACT XIV OF 1882), 11 B. 50y ; 12 B. 449. 

(3) S. 11—Seo RES JUDICATA. 11 B. 160 N. 

Clv. Pro. Code (Act X of 1877). 

(1) See OlV. Pro. CODE (ACT XIV OF 188-2). U B. 603. 

(2) 8. 244—See CiV. PRO. CODE (ACT XIV OF 1882), 12 B. 449. 

(3) 8. 253—See CiV. PRO. CODE (ACT X OF 1882), n B. 6. 

(4) a. 462—See MINOR, 12 B. 686 . 

(5) 8. 539—See CHARITY. 12 B. 247. 

Clv. Pro. Code (Act XIV of 1882). 

(1) Ss. 2, 232. 64U, do. Pro. Code (4cf XIV of Id&l) — Decree—7'ransfer of 
dtcret!—Exc:uUoii of a decree of the Agtnt for Sirdat^—Iiujhl of 

iransferct of a decree—JurhaiclUn—Waiver—Ai<]uie$caicc.—A. m 1839 
obtained a decree against B., a sardar in the Court oi ibc Ageut for Sardars 
The decree was executed lu the Agent's Court uutil B.'s death in 1868’ 
B.’a status as n sardar uudec the exclusive junsdictiou of the Agent did 
not desceud to his sous, aud the decree was trausferred to the Court of the 
First Class Subordinate Judge at Abmeduagar for execution. Various 
objections were taken to the,execution of the decree by that Court, butnone 
on tbc ground that the Agent's decree could not be executed by a more 
tran-for to an ordinary Civil Court. The case wont up twice to the High 
Court, under whose orders the execution was for several years continued 
in favour of A's represoutaiives agaiosC the estate of B.’s sons. In 1885 
ono of A.'s roprcscotativcs assigned his interest under the decree to C. and 
D. Thereupon the lratisforee.s C and D. applied to the First Class Subor¬ 
dinate Judge at Ahmeduagar to have their names substituted in the placo 
of the transferor in the execution proceedings. 

The Subordinate Judge rejected this application, on the ground that he 
could not recognise ina trau.sfor of the decree either under ss 372 or 23 > of 
the Civ. Pro. Code (Act XIV of 1882). Ho also found that execution had 
been going on for several years contrary to the ruling m 12 Bom H 0 
R. 212 . which laid down that the Agent's decree could not be executed' 
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Civ. Pro. Code (Act XiV of 1882) — (Continued). Pa 0 B 

by a mere transfer to ao ordinary Court,—the remedy in suoh cases being 
by a suit on the decree. Oo this ground, also, he refused to recognise the 
transfer of the decree. 

Held, reversing the order of the lower Court, that the assignment of the 
decree-holder’s rights to execution in this case was one approved by the 
law as contained in s. 232 of the Code of Civil Procedure (Act XIV of 
1832). The transferee of a decree gains by the transfer the rights of the 
transferor. 

Held, also, that though the execution proceedings in this case had been for 
many years irregularly conducted by a mere transfer of th3 Agent’s decree 
to ao ordinary Civil Court, still as the Court which cirried on the ezeou* 
tion had jurisdiction to grant the same relief if a suit bad besn brought 
upon the decree, the irregularity, having been acquiesced in, did not vitiate 
the former proceedings in execution. 

Where jurisdiction over the subject-matter exists, requiring only to be 
invoked in the right way, the parly who has invited or allowed the Court 
to exercise it in a wrong way cannot afterwards challenge the legality of 
the proceedings due to his own invitation or negligence. But if there is nc 
jurisdiction over the subject-matter, the acquiescence of the parties con¬ 
cerned caunot create it. 

Where a decree is one of cootinuons opsration. taking eileot as each year 
furnishes proceeds for its satisfaotiou, it must be executed each year 
according to the law of procedure then in force. VISHNU Sakharam 
NaGarkar V. Krishnabav Malhar. II B. 153= 11 Ind. Jur. 258 ... 101 

(2) Ss. 2, 244. and 617—Decree—Stay of execution—Amount of securilyrequiredon 

granlintj stay of execnlion, a question in execution and order thei on appeal- 
able.— The defendant in a redemption suit against whom a decree had been 
passed, appealed to the High Court, wbicb on his application granted the 
usual stay of execution pending the appeal, upon security being given by 
him. The Subordinate Judge, foaling doubt as to whether the actual value 
of the property or the value stated in the plaint should be regarded in 
fixing the security, referred the case to the High Court, under s. 617 of the 
Civ. Pro. Code (Act XIV of 1882|. 

Held, that no reference would lie under s. 617 of the Civ. Pro. Code. The 
question as to the amount of the security was a question relating to execu¬ 
tion as contemplated by s. 244 of the Code, and, therefore, an order 
determining that question would be appealable under s. 2 of the Code. 
MahanT Ishwaroab V. CaUDASAMA Manabhai. 12 B. 30 ... 500 

(3) 8. 13—See BENAMI Tb.ansACTION, 11 8. 708. 

(4) S. 13—See RES JUDICATA, 12 B. 454. 

(5) Ss. 18, 278 and 283 —Bes Judicata—Sail by a judgment-creditor to establish 

bis judgment-debtor’s right to property so as to make it subject to 
attachment in execution of bis decree- Dismissal of such suit—Judgment- 
debtor not represented by judgment oreditor in such suit—Subsequent 
suit by judgment-debtor to recover the same property—Such subsequent 
suit not barred-Secondappeal, point taken for the first time on—See 
RES Judicata, ii B 114. 

(6) 8. 15—See JURISDICTION. 12 B. 169. 

(7) S. 30-See HINDU Law (JOINT Family), 12 B 153. 

(8) Ss. 30 and 622 —Fishery—Immoveable property—Right of fishery—Popsee- 

sion—Dispossession—Soecific Relief Act (I of 1877). s. 9-Ptaotice— 
Objection under e. 30 where suit is under s. 9 of Specific Relief Act—See 
Fishery, i2 B, 2-21. 

(9) S. 37 —Recognized agent’s right to executo decree obtained by him ss agent 

_Waiver—Execution of decree—See PRINCIPAL AND AGENT, 12 B. 68. 

(10) 8. 37. cl. (e)—Minors’ Act XX of 1864-The authority of the Political 

Agent appointed by Government as m-inager of the estate of a minor Chief 
to sue in respect of the Chief’s property iu British territory—Recognized 
agent—See ACT XX OP 1864 (MINORS), 11 B. 53. 

(11) S. 50—See VALUATION, 11 B. 675. 

(12) 8. Ill— See JURISDICTION. 12 B. 31. 

(13) 8. 141—See STAMP. 11 B. 526. 
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(14) S. 174—Produ^iion of document-^CourCs jurisdiction to punish a witness 

for refusing to produce a document ^Procedure --Indian Penal Code {Act 
XLVof 1860), s- 175—Cri?>t. Pro, Code {Act X of 1832), s 490.—A wit¬ 
ness was summoned to produce a document in Court in connection with a 
certain suit* He attended the Court, but did not produce the document, 
stating 00 oath that it was not in bis possession. Bu*^ this statement 
was diabelieved, and the Court fioed him Bs. 75, under s. 174 of the Code 
of Civil Procedure (Act XIV of 1832). 

Held, that the fine was illegally levied* Tbe jurisdiction of the Court to 
punish under a. 174 of tbe Civ. Pro. Code exists only in the case of a wit¬ 
ness, who, not having attended on summons, has been arrested and 
brought before che Court. 

Tbe c)$e of a witness who having a document will not produce it is provided 
(or by 8. 175 of the Indian Penal Code (Act XLV of 1860) and a, 480 of 
tbe Cods of Gciminal Procedure (Act X of 16S2). 

Where a witness denies, on oath that he has tbe possession or means of 
producing a particular document, be can. if he has been guilty of false- 
hood, be prosecuted for giving false evidence in a iudioial proceeding. In 
re PRBMGBANO DOWLiTRAM, 12 B 63. * ... 528 

(15) 8. 206—Decree, application to correct errors in—‘Limitation Act, XV of 

1877, sch. II, art. 178—Practice—See LIMITATION, 11 B, 234. 

(16) S. 230— Civ. Pro* Code [id X of \8n)^Decree^Kxecu(\on—Decree more 

than Uoelve years old-^Limitation.^An application for execution of a 
decree obtained aeamst the judgment-debtor in 1870 was presented by tbe 
applicant on the 'i6th January 1385. Several previous applications for 
execution had been mtde, and tbe Ust two. viz . on tbe 29th July, 1881. 
and 29th June, 1882, bad been granted* Tbe judgmeot'dabtor was arrested 
and brought before the Court. Fie contended that execution of the decree 
was barred. Butb the lower Courts were of opinion that the decree was 
not barred, and allowed execution to issue, 0 ) appeal by tbe judgment- 
debtor to tbe High Court. 

Held, that the application (or execution was too late. As there bad been an 
application made and granted oa tbe 29tb July, 1881. under tbe Code of 
1877. and twelve years from the date of tbe decree would have elapsed 
before June, 1685. tbe application in question was barred, and was not 
saved by tbe concluding clause of s. 230 of tbe Code (Act XIV of 1882). 
MOTICHAND V. KrISHNARAV GANESH, 11 B. 524 ... 346 

(17) S. 232—Certificate of administration under Reg. VIII of 1827, s. 7 ••Holder 

of such certificate a transferee of decree within tbe meaning of s. 232 of 
the Civ. Pro. Code (Act XIV of 1889)—Right of such person to execute 
decree—Bee Reo. VIII OF 1827 (ADMINISTRATION OF ESTATES, 
BOMBAY), 11 B. 368* 

(IS) S. 232— Transfer of decree by operation of law — Ilepresentative of orioinal 
decree-holder—Civ. Pro. Cod^ {Act XIV of ls92j, s$. 244 and ^58—Right 
to apoeal against ord^r refusing execution—Uncertified payinenfs cfi'cctual 
to prevent limitation—Registration Act III o/ 1877, s. 17— luotriimenl— 

Decrees admissible in evidence without regis ration.—R. died in May, 1959, 
leaving bis property to bis executors in trust for tbe appellant Purm^nand- 
das. and be directed that tbe property should be assigned by them to tbe 
appellant as soon as he cimo of age. In August ls68, tbe executors filed 
this suit against Luckmidas Kbimji as manager of certain landed property 
belonging to the Hallai Bhattia caste, and known as Mahajan Wadi, to 
recover certain loans made bv thorn as executors to him as manager of tbe 
said wadi. On the lltb May, 1870, while this suit was pending, the 
executors assigned all tho property of their testator to the appellant, 
Purmananddas. By the deed of assignment they assigned to bim (inter 
aha) “all moveable property, debts, claims and thing.>i in action whatso¬ 
ever vested in them as such executors *’ No steps were taken subsequently 
to this a'^s'goment to mike the assignee, Purmananddis, a party to the 
suit which proceeded \vitbout amondmeut. On the 29rd January, 1973, a 
decree was pissed for tho plaintiffs on tho record for Rs 31,272 13 5, and 
it was declared that tho said sum should be a first charge on tbe rents and 
income of the said icidi. Subsequently tc this decree, Luckmidas Khimji 
opened an account in the name of the appellant, Purmananddas, and from 
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time to time made paymeots to him on sccouat of the decree. The la^t of 
these payments was made on the 19th November 1884. Nooaof these pay¬ 
ments were certified to the Court. In 1835 the reepondent. Vallabdas 
Wallji, was appointed to the office of manager of the HaJlai Bbafitia caste 
in the place of Luckmidae Khimji, the original defendant in the suit. On 
the 46h January 1886, his attorneys wrote to the appellant’s attorneys 
ofiering to pay the appellant the balance due to him under the decree. 
Subsequently, however, be refused to make any payment to the appellant, 
whereupon the appellant applied for execution of the decree against him 
as manager of the said wadi. He claimed to be a transferee of the decree 
under s. 232 of the Civ. Pro. Code (Act XIV of 1882). His application was 
refused by the Judge iu chambers. 

On appeal held, that the decree was admissible, although not registered. 

Held, also, that the appellant was a transferee of the decree witfaiu the 
meaning of s. 232 of the Civ. Pro. Code (Act XIV of 1882). The decree had 
been transferred to him “by operation of law.” As such he was entitled to 
sue out execution, and was to be regarded as the representative of the 
original decree-holder within the meaning of cl. (c) of s. 244 of the Civ. Pro. 

Code (Act XIV of 1882), and bad a right of appeal against the order of the 
Judge in chambers refusing execution. 

Held, also, that the payments made to.the appellant on account of the decree, 
although not certified to the Court under s. 258 of the Civ, Pro. Code (Act 
XIV of 1832). were eSeotual to prevent the appellant’s application for 
execution from being barred by limitation. It would, however, be necessary 
for the appellant to certify these payments. PURMANANDDAS JlWAN- 
DAS V. Vallahhd.\s Wallji, ii B. 506 ... 333 

(19) Ss. 232 and 234—Drcree— Execulion—Transfer of decree—Notice of transfer 
—Transferee's fights—Legal representative of a deceased judgment-debtor 
—His liability to satisfy decree - Extent of suck habilUy —The transferee 
of a decree stands in the same position for getting execution as the trans¬ 
feror. 

If a decree is transferred by assignment after the death of the judgment- 
debtor. notice of the transfer, as required by 3. 232 of the Civ. Pro. Code 
(Act XIV of 1682), may be served on the legal representative of the deceased 
judgment-debtor. This death of the judgment-debtor does not render the 
transferred decree incapable of execution. 

Under s. 234 of the Civ. Pro. Code, the legal representative of a deceased 
judgment-debtor is liable summarily only in respect of property actually 
received by him, or taken iuto his disposition. 

On tbo 27tb March, 1878, one Bai Bbicaiji obtained a decree for Rs. 2,100 
against one Phirozsha, who died in July of that year, leaving bis eon 
Uormazsba bis legal representative. Subsequently one Homjibbai sued 
Hormazsba as the legal representative of Phirozsha upon a mortgage 
executed by the latter in bis lifetime, and obtained a decree, in execution 
of which bo sold the mortgaged property by auction, and bought it in 
himself for Bs. 8l0. Oo appeal, (his decree was reversed oq the 3rd Augustt 
1883. lastcad of tbereupoa recovering the property which had been sold 
in ezeentioo, Hormazsba on the 16th November, 1883, agreed with 
Homjibbai that the latter should retain it on payment of Rs. 240 as costs 
of the suit. Shortly before this compromise was effected Bai Bhicaiji sold 
her decree to the appellant, Khushrobhai, who in 1884 applied for execu¬ 
tion against Hormazsba. The Subordinate Judge made an order for execu¬ 
tion against Hormazsba personally to the extent of Rs. 810, holding that 
Hormaziba bad fraudulently adjusted the decree in Homjibbai’s suit, and 
that, even if there was no fraud, ha as administrator of Phirozsba's 
estate ought to have recovered back the money realized by the sale, instead 
of accepting a compromise. On appeal, tbo order of the Subordinate 
Judge was reversed by the District Judge. 

On appeal to the High Court, 

Held, confirming tbe order of the Dietrict Judge, that Hormazsba was not 
personally liable. Under 8. 234 of the Civ. Pro. Code (Act XIV of 1882) a 
representative of a deceased judgment-debtor, who has failed purposely or 
negligently to recover some debt due to tbe estate of the deceased, or some 
property belonging to it, is not liable in the same way as for property of 
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the deceased which has come to his hands. In that section property is 
not deSoed as iddotioal with assets, and so to include mere rights o( 
action. Nor is it provided that in an execution proceeding the representa¬ 
tive shall be made answerable as well for what with diligence on bis pact 
would have come to his bands, as what actually has cense to bis bands. 

It may well he that while the Legislature intended to being the represen¬ 
tative under the control of a summary inquiry where be bad actually 
received property, it did not intend to make him answerable in other cases 
except through the medium of a suit for administration or other regular 
action. KHUSHROBHAI NASARVANJI V. HORMAZSHA PHIROZSHA H 
B, 727»12 Ind. Jur. l09 478 

(20) 5s. 235. 295, 490— AppUcation for exfcutiofi, necessity 0 /, in order to share 

in distribution under s. 296— Attachnunt before judgment, effect of—De* 
cree-holder with an attachment before judgment must after decree apply for 
execution under s. 235 in order to share in dislribulion.—A decree* bolder 
who has attached before judgment is not entitled to rank under s. 295 of 
the Civ. Pro. Code (AotXlV of 1882) as an applicant in execution, and as 
such to obtain, in execution, a rateable share of tbe property which be has 
attached, unless, subsequently to bis docree, he has applied for execution 
under a. 236 ef seq of the Civ. Pro. Code. 

Under s. 230 of tboOiv. Pro. Code all decree*holders if desirous of enforcing 
their decrees, ace required to apply for execution, There is no exception of 
cases arising under s. 490. 

S. 490 of the Civ. Pro. Code (Act XIV of 1892) does not by impiicalicn confer 
upon a decree-holder who has attached before judgment the right to come 
in under s. 295 an i share in the distribution of the property which be has 
attached. The eticct of that section is merely to take away tbo necessity 
for a re-attachment of the property. Tbe attachment before judgment 
enures and becomes an attachment in execution, PalloNJI ShaburJI 
MlSTRY V. EDW.\RD VaUOHaN JORDvN, 12 B. 400 ... 752 

(21) B. 244—See VaTAN DESHMUKHI, 12 B. 80. 

(2) 5. 2ii—Decree — Execution—Construction — Act% VIII of 1959, s. 3S7 ; 

XXIII 0 / 1861,5. IL—The Utber of the dcleudaot in 1853 obtained a 
decree against tbo father of tbe plamtifl aud ocher persons for partition of 
village lands. 

The decree directed that in effecting tbe partition certain dhara lands then 
oGcupiod by the plaintiff father were not to be included. Applicition for 
execution of that decree was mide in 1S61, but the execution proceedings 
rem'iiticd pending until 1882. On tbe r2tb December. t8S2, the decree 
wa*** executed, and tbe defendant (bis father being then dead) was put into 
pobsessiotj of the lands nowin dispute as being part of tbe lands to which 
be waa entitkd under the decree. Tbo plaintiff objected that these lands 
were not subject to partition under the decree, nod bo applied for an order 
that they should be delivered back to him. His apphoaiion was rejected, 
and be tbereupoo brought tbe present suit lo recover tbe lands from tbo 
defendant. Tbe Court of first instance was of opioiou that tbe question 
raised in the suit related to the execution of ihe dccroc made in lb 53 . and 
uoders. 244 of the Civ. Pro. Code lAct XIV of 18S2| could not bo rai-ed 
again by a separate suit. The plaintiff appealed to tbe Assistant Judge, 
who rf Versed tbo lower Court's decree. On appeal by tbe defoudaut to the 
High C^urt, held, reversing the decre«» of the lower appelUCo Court, that 
the plaintiff's suit should be dismis<sc(l. Tbe question whether tbe 
lands received by ibo dclendant in execution of the decree of 1853 were 
included in that deert e, was a question relating to tbe ex<>cution of the de¬ 
cree within the meaning of $. 214 of the Civ. Pro. Code (Act XIV of 1882), 
which barred a separate suit. RaghuNATH GanKSH v MULNAAMAD 
12 B. 449 ... 764 

(23) . S. 24R—See INSOLVENCY. U B. 138. 

(24) Bs. 253 and 533—Bee SURETY, 12 15. 411. 

(25) S> 257 .1—Decree—Havala or underiakinfj by a third party to pay dccnci 

debt for thejudgmenkdtbtorAgreement xncoriotating the bavala in sub- 
stuuhoK 0 / the dtcrce capable of ixetution at (he date o) ihe agreevieni — 

Suif OH The plaiutsfl obtained a money decreo against 

the defendant Hut Paid, and in execution thereof attached bis property. 
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Thereupon, at Hur Paters request, persons gave a kavala or oral 
undertaking to pay the amount of the decree, and the attachment was 
removed. It appeared that some payment was made under the havala. 
Subsequently Hur Patel and the deiendants Nos. 2 and 3 executed a bond 
to the plaintiff reciting the havala, the payment thereunder, and agreeing 
to pay the amount of the decree with interest* Neither the kavala nor 
the bond was brought to the notice of the Court for sanction, and the 
decree, which was capable of ezeoution. was then destroyed. The plaintiff 
now sued to recover the debt due under the bond* The District Judge was 
of opinion that the part of the bond which contained a promise to pay 
interest was void, but that in respect of tho priocipal amount of the decree 
it was not void. On reference to the High Court, 

Held, that the whole bond was void. The havala was an agreement such as 
is contemplated in para* 1 of $• 257*A of the Civ. Pro. Code (Act XIV 
of ISSij, and was void for want of sanction of the Court under that section. 

The bond, regarded as one in consideration of the havala or as an agree* 
ment for satisfaction of the decree, was also void under para, 2 of the 
same section for a similar reason. VISHNU ViSHWANATH v. HUR PatEIj, 

12 B.499 816 

(26) Ss, 267A and 268— Adjustment of decrees viore than three pears oid— 

Reference, under s. 617, of a question arising under these sections. —On the 
2*2nd March, 1686, the applicant presented an application to a Subordinate 
Judge, praying that the adjustment of certain decrees, dated the 28th 
March, 1867, and IHb July 1871, might be certified, and a sanction 
granted to a sankhat, dated 18tb March. 1860, passed to him by the 
defendant in satisfaction of tbe said decrees and in substitution of two 
bonds dated February, 1879. Tbe Subordinate Judge, being of opinion 
that tbe application could not bs granted, inasmuch as tbe execution of the 
decrees was then barred by limitation, referred tbe case to the High 
Court under 9. 617 of tbe Civ. Pro. Code (Aot XIV of 1882). 

Held, that the question could not be referred under s. 617 of tbe Civ> Pro> 

Code (Act XLV of 1882), as tbe order applied for to the Subordinate Judge 
was appealable under s* 2 of the Code. Tbe question raised by the appli* 
cation related to the satisfaction of the decree within the meaning of 
s. 244 of the Code. RANGJI v. BHAIJI HarjiVan, 11 B. 57 ... 88 

(27) 5. 258— Decree—Adjusttnent of decree —Sutf to recover instalmeyils d*ie unier 

a mortgage made xn adjustment of a decree. —Under $. 258 of the Civ. Pro. 

Code (Act XIV of 1862) no Court can recognize an uncertified adjustment 
of a decree (or any judicial purpose whatever. 

A suit will not lie to enforce an uncertified agreement of adjustment of a 
decree against a judgment-debtor, the oonsideration for which is, that it 
shall operate in satisfaction of tbe decree ; as there is, in that case, no coo* 
sideration which the Court can recognize, aad| therefoie, uo valid consi¬ 
deration for tbe judgment-debtor's agreement. 

The plaintiff was the assignee of a decree obtained by one Haji Oomar 
Khamesa against tbe defendants on tbe 6tb May, 1883. By that decree, 

Haji Oomat Kbamesa was declared entitled to recover Rs. 9,961-5-6. with 
interest at dido per cent, from tbe defendants ; and payment was ordered 
to be made to him of the said sum by weekly in'^tnlments of Rs. 200. In 
order to secure tbe payment of tbe said instalments, tbe defendants were 
required to execute a mortgage to Haji Oomar Kbamesa of certain property, 
wiin power to him to sell the same, and to ex^^cute the decree for tbe whole 
amount, in case of default, for six months. Haji Omar Kbamesa assigned 
tbe decree to the plaintiff in tbe present suit, nnd subsequently to tbe assign¬ 
ment (viz.^ on tbe2l8t July, 1883), the defendants executed to the plaintiff 
tbe mortgage on which tbe prvseut suit was brought, 

Tbe mortgage-deed, after reciting tbe above facts, stated that the defendants 
bad agreed to satisfy the amount of the decree, and it contained a 
covenant, by the defendants, that they would pay Ra. 9, 961-5-6, with 
interest at six per cent, by monthly instalments of Rs. 400 from tbe 21et 
August, 1883. The mortgage, therefore, differed from tbe decree, both 
with regard to the instalments and the rate of interest. Tbe plaintiff sued 
to recover the sum of Hs. 4,207i being tbe amount of instalments due to 
him under tbe said mortgage. 


970 



GENERAL INDEX. 


Civ» Pro. Code (Act XIV of 1882)--(Contint^ed). PAGE 

Beldf that the suit would not lie, as the mortgage was au adjustment of the 
decree, and bad not been cerufied to the Goart, as required by s. 258 of 
the Civ. Pro. Code {Act XIV of 1882J. HaJI ABDUL Rahiman v. KhOJA 
Kyaki ARUTH, 11 B, 6 (F.B.) i 

(28) S* 258—i)€cree— Execution — Paynient viade by defendant in satisfaction of 

dtcrte ^iot certified ^ Subseiueni reversal of decree on appeal^Application 
by defendant for refund of vioney paid in satisfaction. —The plainlifl 
obtained a decree against the defendant for Bs. 60 and costs, Rs. 29-10-1, 
against which the defendant immediately appealed. Shocbly afterwards 
the defendant sent Rs. 70 to the plaintiff's vakil^ intimating by a letter 
that the remittance was in part payment of the decree, and that an 
arrangement would be made to p^y the balance. The plaintiS did not 
take out eYecutioQ of tbe decree, but the part payment was not certified 
to the Court. On appeal, the decree was reversed, and the defendant 
applied for the reJund of tbe amount which he had piid to tbe plaintiff. 

Tbe Court of first instauoe granted tbe applicatioo. Tbe plaintiff appealed, 
and tbe Appellate Court reversed the order, holding that, under the provi* 
sions of s» '258 of tbe Civ. Pro. Code, the payment made by the defendant 
not having been certified could not be recovered. 

Held by the High Court that tbe defendant was entitled to recover the 
amount paid to the plaintiff. Tbe decree having been reversed on appeal, 
tbe payment, whether certified to tbe Court or not. could only be regarded 
as made without consideration, and tbe defendant was entitled to bave it 
restored. 

The Court aocordiogly uoder s. 62'2 of the Civ. Pro. Code, di:<cbarged 
the order of tbe lower appellate Court, and restored the order of the Court 
of first instance. VASUDEB OOVIND v. VISHNU VITAL, 11 6. 724 ... 476 

(29) S> -^Decree, satisfaction of^ out of Court—Payment uncertified •Suit to 

recover money paid m satisfaction of decree. ^The plaintiS bad been a surety 
for tbe dofondani oo a bond f<>r Ks 50 oassed to G. by the defendant. G. 
obtained a decree agaiust tbe plain<iS on this bond, and the plaintiff 
satisfied the decree by paying G. R<. 88 in full satisfaction. Tbe payment 
was made out of Court, aud wis no; certified to tbe Court. Tbe plaintiff 
now 5U*'d tbedefeodant to recover the money so paid by him tn G. He 
called (t. as a witnt^ss, who acknowledged he had received Rs 38 from tbe 
plaintiff in fall satisfaction of tbe decree. 

Held, that the last clause of $. 253 of the Civ. Pro. Code (Act XIV of 1882) 
did not apply to such a Cd«e. and that tbe payment made by tbe DliintiS 
to G. might be proved. BaL.UI Lakshman v. DADA JOTI, U B. 235 ... 643 

(30) S. 258—Transfer of decree by operaiiou of law—Representative of original 

dccree^holdei—Civ. Pro. Code (Act XIV of 1882). ss. 232 and 214—Right 
to appeal agaiust order refusiog executioo—Uucenified payments effectual 
tn prevent limitation —Registration Act HI of 1877, s. 17—Instrumeot— 

Decree admissiole in evidence with mt registration—Sec CiV. Puo. CODE 
(ACT XLV OF 1882). 11 B 50G 

(31) S. 265—See EXECUTION OF DKCREE, 12 B. 371. 

(32) S. 26b—E.recuttOH—Decree lor partition refened to Collector — Collector 

bvund to partition and deliver ov* r poisession to sn eral allottees under decree 
— Practice. —The duty of tbe Collector, to wboui a decree has beoQ referred 
under s. 265 of the Civ. Pro. Code (Act XIV of 1882) for partition, is not 
confined to mere division of ibc lands decreed to be divided, but includes 
tbe delivery of the shares to their respective allottees. PaHBHUDAS LaKU* 

MID.VS V. SHANKARBHaI, 11 B 662 ... 435 

(33) 8. 2G6-See HINDU Law (Joint Pamily), 11 B 37. 

134) S. 26G {c)—Duildin 7 site ^ Ayr xuUuri^t bha^d.xT—lShayiari Act (Dotn, Act 
V of 1862) - Decree—ExecuUunayainH bhac. —A having obtained a decree 
against B.. who was a buaydar, attached his bhayin execution, including 
the i/ap/um, or site upon which bou^e was built. B applied to have 
the attachment removed from the gabhan, on tbe ground that be was an 
agriculturist, and that, therefore, tbe yabhan of bi?. bouse was protected 
from attacbmeut by cl. *ci of s. '^06 of the Civ. Pro. Code (Act XIV of 
1882 ). 

Held, that the gabhan was subject to attachment, and was not f''^tected by 
tho above clause. B. did not bold as an agriculturist. He could not 
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bav© occupied the house, except as a bhagdar, aod it was as part of a bhag 
that the site was attached. The protection of 8.266, ci, (o),wa8 in¬ 
tended for agriculturists in the strictest sense, aod for agriculturists in 
that sole oharaoter. JlVAN Bhaga v. HIRA BHAIJI, 12 B. 363 ... 726 

(36) S. 266 (/)— Vritli^JotUhipana vritti — Liability to attachment in execution 
of a decree—Nature of vrittie under Hindu The jotishi vtiUh being 
a right to receive certain emoluments as a reward for personal service, is 
not liable to attachment under s. 266 (/) of the Code of Civil Procedure 
(Act XIV of 1882). 

Semfele-—Under the Hindu law, vriltis are to be regarded as generally extra 
commercium. GOVIND LakSHMAN JOSHl ?. RAMKRISHNA HARI JoSHI, 

12 B. 366 ... 728 

(36) 8s. 267—268, 503—Eiecution—Practice— Garnishee—Attachment by a 

judgmeot-creditor of a debt due to judgment^debtor by a third party— 

Order upon third party to pay, where debt admitted—Procedure where 
existence of debt not admitted—See PRACTICE, 11 B. 448. 

(37) Ss. 274 and ^89—Sale — Proclamation—Property broken up into lots — Sepa^ 

rate proclamations—When necessary. —Where property intended to be 
sold in execution of a decree is divided into a number of small lots, as a 
means of obtaining a better aggregate price, the law does not require that 
a separate proclamation of sale should be made on each lot into which 
the property is so divided. 

A mere breaking up of a property into lots does not necessarily make it 
several properties for the purposes of a proclamation of attachment or sale. 

Where estates, though embraced in the same process, are really at such a 
distance that there is no moral certainty of communication to persons on, 
or interested in, the oae of wUat is publicly done on the other, there 
should, DO doubt, be a separate proclamation on each, in order that full 
intimation may be given of what is to be done. PEDRO ANTONIO De 
PENHA V. JaLBHOY ARDESHIR set, 12 B. 368 ... 729 

(38) Ss. 278, 279, 280 and 283—See MORTGAGE (REDEMPTION), 12 B. 231. 

(39) 5. 29i —Certificate of sale unregistered ^Execution—Purchase bp decree^ 

holder at execution sale—Right to set aside such purchase ^ Limitation — 

Decree—Sale inexeention—Interest of pm chaser—Second sale of same pro^ 
periy in execution of subsequent decree—Interest of pm chaser at such subset 
Quent sale^ subject (oimcfesl of purchaser under prior sale—Regxsitred 
certificate of second sa/e—VllI of 1859.—lo 1884 the plaintiff brought 
the pres^ent suit against the defendant to recover possession (>£ a certain 
bouse which be bad purchased at a sale held on the 15th March, 1H60, in 
execution of a money-decree obtained against one Chintaman Damodar. 

He obtained a certificate of sale on the 3rd July, 1860, which was regis* 
teredon the 13th of the same month. The defendant bad previously 
purchased the same property at a sale held on the 22Qd November. 1875, 
in execution of a decree obtained by him as mortgagee against the said 
Chiutaman. The defendant had obtained a certificaie of sale, and was put 
into possession, but bad not then registered the certificate. He subse¬ 
quently obtained another certificate, which was registered in June, 1882. 

In a suit by the plaintiff tot possedsiop, 

Fe/d, that the plaintiff could not recover. The defendant had acquired, 
under the Civ. Pro. Code (Act VIII of 1859) by the sale and the con* 
fitmatiou of it, a beneficial interest, aod the plaintiff by bis subsequent 
purchase in execution of a money decree against Chmtamau took subject 
to that interest. The grant to the defendant of the second certificate, which 
was registered, sufficiently proved that the sale to him had been confirmed. 

It was contended that, under s. 294 of the Civ. Pro. Code (Act XIV of 1862), 
the defendant took nothing by his purchase, as he was the bolder of the 
decree in execution of which the property was sold. 

Heidi that this objection could not now be made, as the right of the judg¬ 
ment debtor (Cbintaman) and of the plaintiff, as purchaser of bis rights, to 
have the defendant’s purchase set aside on this ground, had been barred 
by limitation long before this suit was brought. The purchase by the 
defendant was not void a6 initio, but only voidable ** on the application of 
the judgment-debtor or other person interested in the sale.’^ Further 
such an application was a matter in execution falling under a. 244 of the 
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Civ, Pro. Code (Aot XIV of 1682). »Dd. therefore, even if not barred before 
the passing of the Limitatioo Aot XV of 1877. would be barred by art. 178 
of that Act not later than the Ist October, 1880. OHIMTAMANSAV NaTU 
V. VlTHABAI. ll B. 588 

(40) Ss. 312 and 588, cL 16—Appeal—Order setting aside a sale, appeal from. — 

Ad appeal does not lie from an order, setting aside a sale, passed under 
8. 312, para. 2 of the Civ- Fro. Code (Act XIV of 1882). Sakharam 
VITHAL V. BHIKU DAYARAM. 11 B. 603 

(41) Ss. 320—325—Execution of a decree—Decree transferred to the Collector for 

execution—Collector’s duties and powers in execution—Civil Court’s 
jurisdiction to revive Collector's proceedings in execution—See EXECU¬ 
TION OP Decree, ii B. 478. 

(42) S. 335—Limitation Act XV of 1877, soh. It, art. 167—Limitation—Minot 

—Purchase on behalf of a minor during minority—Agent of minor, omis¬ 
sion of. to apply within thirty days to remove obstruction of third party in 
execution proceedings—Minor’s right to apply for possession within three 
years from the time be comes of ago—See LIMITATION ACT (XV OF 
1877), 11 B. 473. 

(43) S. 349—Coarf, poicer of. lo release judgment-debtor after he is imprisoned— 

" Arrest " and " imvrisomnenl." —*'Arrest,” as used in s. 349 of the Civ. 
Pro, Code (Act XIV of 1882), does not include “imprisonment.” There¬ 
fore the power conferred on the Court, under that section, to release a 
judgment-debtor arrested in execution of a decree on security being given 
by him. ceases after he has been imprisoned or put into jail. MaHOMED 
HUSEIN V, RADHI, 12 B. 46 

(44) 8. 351—See INSOLVENCY. 12 B. 424. 

(45) Ss. 354, 355 and 366—Insolvency—Receiver selling a mortgaged property of 

insolvent—Purebasor at such sale—Right of mortgagee unaSectod by such 
sale—See INSOLVENCY, 12 B. 272. 

(46) 8. 374—See HCNDU L.aw (JOINT FAMILY), 12 B. 625. 

(47) S. 459—See MINOR, 12 B. 553. 

(48) Ss- 481 And 545—Sureties -Right of surety to appeal—Extent of their liabili- 

t;y_Atcacbment before judgment—Security under s. 484 of Civ. Pro. 
Code (XIV of 1882)—Decree—Stay of execution by appellate Court— 
Fresh security under s. 645 of C>v. Pro. Code (XIV of 1882)—Liability for 
original surctie.-—See SURETIES, 12 B. 71. 

(49) S. 523—Sec HINDU LAW (MAiNTSNANCEi. 11 B. 199. 

(50) S. 527—Sea CHARITY, 11 B. 441. 

(51) S. 544 -Practice — Appeal bij one of several plaintiffs claiming under a joint 

right—Dtcree i)i such appeal binds olhsr co-plainli(l's allhough not jyarCies 
(0 (/if o;y«?i(—ProcfrfHre.—A. and B. brought a suit against C.. and ob¬ 
tained a decree awarding aptrt of their claim. B. appealed, and the 
appellate Court reversed thu decree, and rejected the plaintiff’s claim 
altogether. Subse<iUGntly A., who hid not joined in the appeal, applied 
for execution of the original decree. 

Held, tbai although A b id not been a patty to the appeal be was bound by 
the decision of the appellate Court, and was not. entitled to take out execu¬ 
tion. BAI’.V.II DIIONDSHET V. THE COLLECTOR OF SALT REVENUE, 
U B. Si)''* 

(52) Ss. 545, 244. (ci. 3). 539. an i 2—Pr.icHcc—Appeal—Order rejecting stay of 

execution appealable. —An order by a District Judge, under s. 545 of the 
Civ. Fro. Code (Act XIV of 1392', refusing to stay execution is a decree 
as defined in s. 2. and is, therefore, appealable. MUS \.)l ABDULLA v. 
DAMODAltDAS, 12 B. 279 

(53) S. 561— Phllngo/objections, time for—Practice. —The expression “tbe day 

tixed for the hearing” used in s. 561 of tbe Civ- Pro. (3odc (Act XIV of 
1892}. means tho day on which the hearing actually commences, and 
includes both that day and tho day to which the he-iring may be adjourned. 
Tbe purpo.so of the section is to give tbe appellant timely intimation of the 
proposed objections. 

Accordingly, a cross objoctioa died'by the respondent ou the day mentioned 
as tho day dxed for hearing tbe appeal in the notice to ihe respondent 
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CIv. Pro. Code (Act^XIV of 18S2)—{Continued). 

was held not too late. Dinkar Parsh.vbam v. Vinatak Moreshwar 
11 B. 698 

• • • 

(54) 8. 562—Practice—Order of remaod—Issues undecided — Procedure—Bee 

Practice, h b. 663. 

(55) Ss. 579 aud 587—See PRACTICE. 11 B. 177. 

(56) S. 617—See EVIDENCE ACT (I OP 1872). 12 B. 443. 

(57) S. 617—See MARRIED WOMAN, 12 B. 223. 

(58) S G[7—Pleader—Professional conduct.—S, 617 of the Code of Civil Proce¬ 

dure (Act XIV of 1832) does cot authorize a reference, except on a point 
arising in a litigation between parties in a suit, or appeal, or in a matter 
wherein the Court is called on to adjudioate, that is to pronounce on the 
opposite pretensions of contending parties. 

A pleader was fined Rs. 25 by a Second Class Subordinate Judge for refusing 
to act on behalf of bis client after receipt of retaining fee. On appeal, 
the District Judge referred the matter to the High Court, under s. 617 of 
the Code of Civil Procedure (Act XIV of 1882). 

Held, that the inquiry into the pleader's professional conduct was of a dis¬ 
ciplinary, and not litigious, character. The fact that an appeal lay from 
the Subordinate Judge to the District Judge did not make it litigious. 

In such an inquiry no reference could properly be made under s. 617 of 
ActXIV of 1882. YESHVANT NaRAYAN AD.tBKAR V. XAVIER J. J. 

V. de Souza, 12 B. 78 

(69) Ss. 617, 257 and 258—Adjustment of decrees more than three years old— 
Reference, under s. 617, of a question arising under these sections—See 
CIV. Pro. Code (Act XIV of 1882), il B. 57. 

(60) S. 622—See ACT HI OF 1876 (Mamlatdar’s COURTS, Bombay), H B. 599. 

(61) S. 622— High Court's power of revi$io>i—Res judicata—JuHsdiction, meaning 

of the ter7n. —The plaiucifi sued the defendant to recover arrears of an 
annual allowance do which the plaintifi claimed to be entitled under a 
suxad dated 1646- The defendant in his defence raised certain points, 
most of which be had raised in a previous suit brought against him by the 
piaintifi for the recovery of arrears of the same allowance, and which io 
that suit bad bean decided against him. The lower Conrt held that the 
decision of the former suit operated as res judicata, and refused to allow 
the defendant to put forward any new matter which might and ought to 
have been urged as a defence in the former suit. A decree was made in 
favour of tbe plaintiff. Tbe defendant applied to the High Court under 
S. 622 of the Civ. Pro. Code (Act XIV of 1882). 

HeW, that the decision, even though wrong, of a question oi res judicata, 
was not a failure, or a cause of failure, to exercise jurisdiction, and did 
not warrant the interference of tbe High Court under s. 622 of tbe Civ, 

Pro. Code (Act XIV of 1882). AMRITR.AV KRISHNA DESHPANDE v. 
BALKRISHNA GANESH AMRAPUBKAR, 11 B. 488 ... 321 

(62) S. 622 —Jurisdiction—Limitalion—Bigh Court's revisio7ial powers —Material 

irregularity-—Oa the 29tb November, 1886, this suit was filed on a bond 
dated the ‘iSth November, 1831, payable in two years. 

The Subordinate Judge dismissed it as time barred, being of opinion that 
the cause of action had accrued on the 28th November, 1883. 

Against this decision tbe plaintiff applied to tbe High Court under s. 622 of 
tbe Code of Civil Procedure (Act XIV of 1882). 

Eeld, reversing tbe decision of the Subordinate Judge, that the suit was not 
barred by time, tbe cause of action having accrued on tbe 29th November. 

1883.—tnat is, tbe day of the month corresponding with the day on which 
the bond was dated. 

Hc/d, further, that the decision of the Subordinate Judge being palpably 
wcong|aad illegal, the High Court bad jurisdiction to exercise its revisional 
powers under s. 622 of the Code of Civil Procedure (Act XIV of 1882). 

Where a Court, with a full and correct apprehension of the questions which 
it is necessary for it to decide in any case, errs, in law or in fact, in its 
decision of any such questions with which it has jurisdiction to deal, its 
errors can only be corrected in due course of appeal; and where no appeal 
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Clv. Pro. Code (Act XIV of lSS2)^{ConcIuded). 

is permissible there is no remedy under s. 622 of the Code or under iho pro* 
visions of s. 15 of Stetu&e 24 and 25 Vic., c« 104, whatever remedy there 
may be, in the Bombay Prosidenoy, under cl. 2 of s. 5 of Beg. It of 1827* 
Bat it is otherwise in any case where the Court, having a mistaken and 
wrong apprehension of the questions at issue, proceeds to determine an issue 
which does n<>t really arise in the case, and bases its deoision of the case on 
its determination of that issue. If it does 30| it aots with material irre- 
guiarity in the ejtercise of its jurisdiction. VENKUB.M v. LAKSHMaN 
VBNKOBA KHOT, l2 B. 617 13 Ind. Jar. 270 

63) 5. Gii^Revisioii—IlUgality - Judge*s duttf to decide secundum allegata et 
probata.—Tbe plaintiffs sued upon two bonds executed by the defendant in 
their father's favour, one for Rs. 200 and the other for Rs 99-15 annas. 

The defendant in his written statemeot, as well as in bis deposition, admit* 
ted execution of the bonds in question, but pleaded non-receipt; of con- 
sidoratioQ. 

The Subordinate Judge held that the bond for Rs. 200 was not proved, but 
awarded the claim upon the other bond. 

On appeal, one of the issues raised by the Assistant Judge was^are the 
bonds in suit proved ? He held that tho plaintiffs bad failed to prove 
execution of the bonds, and dismissed the claim in toto. 

On an application to the High Court under e. 622 of the Civ. Pro. Code (Act 
XIV of 1882), 

Eeld^ reversiog the decision of the lower Court, that the defendant having 
admitted execution of the bonds, in question, the Assistant Judge acted 
illegally in the exercise of bis jurisdiction in raising the question of the 
execution. 

The first rule of adjudication is that a Judge shall decide :$ecundum allegata 
et probata. The only question that could be tried in the present case was 
non-receipt of consideration, GORakh BAltAJi v. VlTHAL NarAYAN, II 
B. 435 

(64) S. 629—Practiceo/ jurfgtnenf—Z/o api)enl /ro7n order granting 
review .—No appoallies from an order granting a review of judgment, 
except in the cases set forth in s 629 of the Civ Pro, Code (Act XIV of 
1352). THK BOMBAY AND PERSIA STEAM NAVIGATION COMPANY, 

Limited, v The 8. s. “ZUARr, 12 B. 171 

Claim. 

Bee Mortgage (Redemption). 12 b. 231. 

Collision. 

(1) See LIMITATION ACT (XV OP 1877). 11 B. 133. 

(21 See Practice, 12 B. 237. 

Companies Act (VI of 1882). 

(j) s. 26—See CHARITY, 12 B. 247. 

(2) S* 45—See COMPANY, 12 B. 311. 

(3) S. 45— Companp — ilember^Signing unregistered copy of tncfnoronduvt of 

association^Agreement to become a nieinbcr’^Proposal — Acceptar^ce — 
Repudiation before registraiio)i of company —On ihe 13th April, 1886, 
Lamb signed a printed copy of the proposed memorandum of association 
of a projected company lor ten shares which on the 3rd August was regis¬ 
tered as the Imperial Flour ^lills Company. On that day. viz., tbe 3rd 
August, 1986. Lamb received a notice from tbo secretary of the company, 
informing him that tbs company bad been duly registered, ani requesting 
him to pay Rs. iOO as the deposit on the shares subscribed by him. On 
tbe 5ib August, Lamb replied, stating that be had decided not to take up 
tbe shares. On the 6th August the secretary wrote to Lamb, stating that 
bo bad already become a sbarobolder, and could not withdraw. On tbe 
25tb September tbe directors bold their first meeting, and resolved that 
the '*sbarcs applied for be allotted, aod application and allotment monies 
bo called in.'* On the 1st October tbe secretary ootitied to Lamb the allot¬ 
ment of ten shares, and requested him to pay tbo overdue deposit call of 
Rs. 10 per share and Che allotment call of Rs. 15 jjer share. Lamb refused 
to pay. and repudiated his liability in respect of the shares He contend¬ 
ed that be had never become a member of the company. 
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Companies Act (VI of 1882)—(Con^tuiei), 

Held, that the defendant was not a member of the company, and was not 
liable to the plaintiff’s claim. The fact that he had signed the proposed 
memorandum of association did not make him a member, ioasmaob as the 
dooument which he had signed was not the document which was register* 
ed, nor even a true copy of it« Nor coaid the defendant be held bound as 
having agreed to become a member within the meaning of s. 45 of the In¬ 
dian Companies Act VI of 1882. The agreement which binds a party un¬ 
der this section must be an agreement with the company itself. The 
company not being in existence at the date of the defendant’s signing the 
memorandum of association the 16th April, 1886), that signature 
could amount, at the most, to an application for shares to the promoters, 
which by reason of its non-withdrawal before the registration of the com-* 
pany on the drd August became on that day an application to the company* 
There could be no acceptance of that application until the company was 
registered ; and the defendant withdrew bis application by his letter of the 
5tb August. The letter written by the company’s agents on the 3rd August 
was not an acceptance. It was only a request for the payment of the de¬ 
posit on the shares for which the defendant bad applied, and which was 
required as a guarantee for the bona fide$ of the applioation. Further, 
the terms of the resolution of the board of directors of the 25th September 
made it clear that up to that date the defendant’s application bad not been 
made a binding agreement by acceptance. His repudiation, therefore, of 
the 5th August was in time, and be could not be held liable as a share¬ 
holder of the company. 

Beldy also, that in no case could the defendant have been bound by the letter 
of tbe 3rd August written by the agents of the company. That letter was 
written, not by order of the directors at a meeting duly convoned and com¬ 
posed of tbe proper quorum of four. It wa.s written by tbe secretary after 
consulting separately three only of tbe directors. This was an irregular 
proceeding, which would not bind tbe company or tbe subscribers with re¬ 
gard to tbe application on and acceptance of shares. The directors did not 
act as a board, nor was tbe consent of a quornm obtained. TBE IMPERI¬ 
AL FLOUR MILLS COMPANY, LIMITED v. W.T. L.AMB, 12 B. 647 

(4) S. 204—See COMPANY, 12 B. 526. 

Company. 

(1) Memorandum of association-^Effect of sir/ning me'^mrxndum^ Withdrawal of 

signature before registration of memorandum^!adian Companies Act VI of 
1S82. s, 45.—A person who signs a memorandum of association for a 
number of shares becomes absolutely bound to take those shares. Tbe 
statutory liability, the creation of tbe agreement, commonoes with tbe 
signature of the memorandum, and is not held in suspense until the memo¬ 
randum is registered. There is no locus penitenti<c up to the date of regis¬ 
tration, and no person who has signed tbe memorandum can. acting 
independently of tbe others, cancel bis signature. In re THE I^IachiNE 
Exchange company. Limited, 12 B. 311 

(2) Winding up—Resolution to wind up ^Dissentient share-holders ^Notice 

dissent—acquirements of such notice—Indian Companies Act (VI of 1892), 
204 —The sharo-boldors of the GorJon Mills having passed a resolution 
for the voluntary winding up of the company, five dissentient share-holders 
gave notice of their dissent by a letter to tbe liquidators in the following 
terms :— 

With reference to tbe resolutions to wind up the above company volun¬ 
tarily, and which were passed and confirmed on I4th instant, we hereby 
give you notice under s. 204 of tbe Indian Companies Act VI of 1882, and 
require you to purchase the interest held by us in tbe said company at 
such price as may be determined either by private arrangement or by 
arbitration, as we are dissentients from such resolutions.” 

Beldi that the letter was a sufficient notice of dissent under tbe provisions 
of s. 204 of the Indian Companies Act VI of 1882. MOTIRAM BhaqubHAI 
V. THE GORDON MILLS, LIMITED, IN LIQUIDATION, 12 B. 526 

(3) Winding up—Suit against contributorf^—Service of notice and orders — Con¬ 

tributory in India to English company—Requisites of liability of such 
contributory—Foreign judgment .—The defendant was sued as a contri¬ 
butory on the B list of shareholders liable in the winding up of tbe London, 
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Bombay and Mediterraoeao The Baak was an English joint stock 

company registered under the Englieh Companies Act, 1863, and the 
wmding-up order was made by the Court of Chancery in England on the 
20th July. 1866. By a subsequent order made on the winding up it was 
ordered by the said Court that service of notices, &o., of the various pro¬ 
ceedings might beeSeoied on contributories, being past members, bv post- 
ing the same either in England or in Bombay duly addressed to the last 
known address or place of abode of suoh contributories. The Court of 
Chancery on the IGth December, 1878. made an order for a call of £10 per 
share upon the contributories, and on the 5th June, 1879. the final balance 
order was made by the Court. This suit brought to teoover the sum of 
Rs. 754-7-0 alleged to be due by the defendant as a contributory in the B 
list under the said balance order. The plaintiff was an assignee of the Bank, 
pe defendant, who resided at Sumati, in the Surat District, denied that 
be was a shareholder in the Bank, and alleged that be bad bad no notice of 
the various proceedings in the winding up. At the hearing it was proved 
that one of the notices which had been posted in Bombay addressed to the 
defendant a* Suraari, in the Surat DiUriot, viz., a notioe of the intended 
application for a call of £10 a share, dated the 27th August, 1879. had 
been returned undelivered to the Dead Letter Office, having been carelessly 
addressed. No further steps were taken to serve it on the defendant. 

Held, chat the defendant, not having received any summons or notice to 
atiend the bearing of ibe application for a call of £10 per share, was not 
liable to the call made in bis absence. 

Courts in British India, when called uann to give effect to a foreign judg¬ 
ment, should insist upon a strict proof of the validity and 8«>rvioe of sum¬ 
monses and other proces-ses alleged to have emanated from a foreign Court 
and made a foundation for a liability to be enforced here by Courts »hst 
have no cognizance of the case on its merits. EduLJI BuiU0R.1I v 
Manek.ii SoRAiur Patrl. n B. 24i 

(4) Bee COMPANIES ACT iVI OF 1852). 12 B, 617, 

Complaint. 

See Cbim. Pro. Coob (act X of 1882), 12 B. 161 . 

Compounding Felony. 

Guatamee—ConsidGration—Guarantee on condition of not taking criminal pro¬ 
ceedings—See Guarantee, ii B. 566. 

Compromise. 

(!) By Oftiial Trustee—Insolvent Act—del U and 12 Fic.. 0. 21. sv 29 and 29 
—Charais wilhavieio toeUablish/raHi—J>ractice-Plea(Un(j—Amendment 
of pleading Fraud—The fraud charged in the pleading ntust be proved, 
and not fraud of a different kind -Rt’sirictiou of power to amend. -The 
account of an estate, formerly in the bands of a denv.itive exsoutor who 
became insolvent and died io 1856, having been pending in Court for many 
years, some of the parties being interested io the original estate and others 
as the insolvent’s creditors, a compromise was effected, under which a suit 
brought in 1858 by the Official As-sigoee. representing the deceased insolvent ’ 
was dismissed by the consent of parlio.-! in 1875- Part of a sum of money, 
paid to the credit of the insolvent’s estate in pursuance of the eompromiso,’ 
was made over, upon the p.i3smg of the consent decree, with the knowledge 
of the assignee, but without notice to. or iho sanction of, the Court, to a 
person who had assisted in taking tho account. Prom the representatives 
of tho latter, ha being now deceased, the successor in olHce of the assignee 
claimed ropaymeot. 

In regard to thi facts, th.it he was neither .a party to. nor bad any control 
over the compromised suit ; that he owed no duty to the Court in respect 
of it, nor to the creditors of tho estate ; and that he had taken no unfair 
advantage of the assignee. 

Beid, that there were no grounds upon which this repayment could be 
claimed. 

The plaint, as presented, alleged the fraudulent concealment of the payment 
from the assignee. Aftetwirds. when all the evidence had been taken and 
it had been established that tho assignee know of tho payment this' was 
amended to tho statement that if he did know of it ho had no'power to 
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Compromise— (ConcZ«<fed). PAGti 

coDseat to it, and that bis consent would not be binding, the payment 
being a fraud upon the Court. 

Beld^ that the amendment at the stage when it was made was not 
permissible. 

It is a well-known rule that a charge of fraud must be substantially proved 
as laid, and that when one kind of fraud is charged, another kind cannot, 
on failure of proof, be substituted for it. 

The High Court having decreed the claim on a finding of fraul d Serent from 
either of the above, Tisid, that on this ground alone the judgment might 
have been reversed. ABDUL HOSSEIN ZENAIL v. CHARLES AUKEW 
Turner, 11 B. 620 (P.C.)*U I.A. ill = 6Sar. P.O.J. 25 = 11 Ind. Jur. 352. 408 

(2) See MINOR, 12 B, 686- 

Concubine. 

Hindu law—Maintenance—Incontinense of a co-parcener’.o concubine disentitl¬ 
ing her to maintenance—See HINDU LAW (Ma1NTEN.>.NCE), 12 B. 26. 

Consideration. 

Bee Guarantee, il B. 566. 

Construction. 

(1) Of Act—Power given in Act for public benefit—Sea ACT III OF 1872 (MUNI¬ 

CIPAL, Bombay), 12 b. 474. 

(2) Of decree—Execution—Mode of execution-Decree against mortgaged pro¬ 

perty—Liability of judgment debtor to arrest under such decree—Decree 
not to be extended in execution beyond its terms —Res jiidicaia — 
Frinoiples of res judicata applicable to execution proceedings—See 
Execution of Decree, ii B. 537. 

(3) Of Statutes—See ACT HI OF 1876 (MAMLATDAR’S COURTS, BOMBAY), 

11 B. 599. 

(4) See WILL, 12 B. 137, 

Contract. 

(1) Place of performance of contract when no stipulation in contract—Breach 

of contract—Sae JURISDICTION. 11 B. 649. 

(2) Safe 0 / goods—Non-acceptance of goods—Contract for goods to be ordered 

from Europe ■“■Such contract not fulfilled by offer of goods of same descrip¬ 
tion not ordered out of purchasers, but bought by vendors in Bombay.—On 
the 7tb August, the deceodants commissioned the plaintifis to order out 
from Europe 500 owts. copper braziers, September shipmeut, assorted in 
the mauner eet out in the indent signed by the defendants, “free 
on board Bombay harbour,” at tbe rate of £53-5 2 )er ton. On the same 
day ihe plaintifis sent a reply to tbe defendants’ order in their usual form, 
partly lithographed and partly written, as follows “ We have the plea¬ 
sure to inform you that we have received a telegram from our Manchester 
friends, and so far as tbe cyphers therein used, we learn that they advise 
tbe following purcbasee, which will be invoiced to you at your limit, 
subject to confirmation by letter as usual. Order this day 100 bundles of 
copper braziers, at £ 53*5 per ton, free on board, Bombay.” As a fact, 
however, no telegram had been received from the plaintifis ’ Manchester 
friends, and plaintifis bad not learned that they bad advised the purchases 
referred to in their reply. Tbe acceptance of the plaintifis’ ofier was really 
based on tbe plaintifis’ view of the probabilities of the copper market. The 
agents in England were unabla to carry out tbe order, and it remained 
unexecuted. On tbe 26th October tbe plaintifis, having negotiated with 
one Naga Dacha to take over from him a September shipment of copper 
by the S. S. Merton Hall, answering to the defendants’ order, and for the 
purpose of fulfilling it. wrote to the defendants as follows:—” We beg to 
inform you of the arrival of the S S. Merlon Ball with 100 packages of 
goods sold to you as pcragreemeoc No. 213, and have, therefore, to request 
payment of the cash lor those goods, according to the terms of the agree- * 
meat.” The plaintifis' negotiation, however, with Naga Ducha fell 
through, and they were unable to supply the defendants with the goods 
from the Merlon Hall. The defendants on the 30th October wrote through 
their solicitors to the plaintiffs, stating that they believed tbe goods never 
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came to Bombay, and that they considered the contract at an end. The 
plaintiffs, however, on the 296h October had succeeded in purchasing a 
September shipment of goods from one Beg Mahomed, corresponding to 
those ordered by the deiendants. They then on the 31st October wrote 
to tbe delondaots, informing them that it was a mistake of their clerk to 
advise tbe arrival of tbe defendants* goods per Merten Ball^ and handing 
the defendants invoice of 100 bundles arrived ex Tuban Head, The 
defendants discovered that tbe plaintiffs had not ordered out these goods, 
but bad purchased them in Bombay, and on that ground tdey refused to 
accept them. Tbe price cl copper bad then fallen. Tbe plaintiffs sold the 
goods by auction, and brought this euit against tbe defeudants, to recover 
the difference letween the price realized by the sale and tbe price, which by 
their contract the defendants bad agreed to pay. It was admitted by tbe 
plainfiffs* witnesses that it was intended, at the time tbe defendants gave 
their order, that rhe goods should be ordered out from England by the 
plaintiffs ; and that this was tbe invariable oourse of business of tbe 
plaintiffs’ ffrm^tbe present case forming tbe only inetance to tbe contrary, 

Befd, that tbe defeodance were not bound to accept the goods offered by the 
plaintiffs; and that tbe plaintiffs were not entitled to recover the amount 
sued for. 

An importing firm which accepts a commission to order out goods at a fixed 
rate, and undertakes that toey shill be invoiced to the person giving tbe 
order at that rate does not (in tbe absence of proof of usage to the contrary) 
fulfil bis contract by obtaining goods answering to the terms of tbe order 
from another firm in Bombay and tendering them to the person giving 
the order. THE BOMUaY UNITED MBECHANTS* COMPANY, LIMITED 
V. DOLUBRAM SakULCHAND, 12 B. 50 520 

(3) Wageiing contract—Wager—Evidence—Evidence Act i of 1872. e* 92, 

Proviso 1—B^rmbay Act III of 1865 -Oral evidence admissible to prove a 
contract to be a gaming trausaction—See EVIDENCE, 12 B. 5S5. 

{4} See CONTRACT ACT (IX OF 1872), li £. 422. 

(6) See HINDU LAW (MARRIAGE), il B. 412. 

(6) See MorTOAOB (GENERAL), 11 B. 462. 

(7) See SPECIFIC PERFORMANCE, 12 B. 658. 

(8) See VENDOR AND PURCaASEE» 11 B. 272. 

CoDtract Act (IX of 1872). 

(1) Ss. 16 and 17 -See FRAUDULENT CONVEYANCE, 11 B. 666. 

(2) 8. 19-be« LIMITATION, 11 B. 580. 

(3) S. 21- MisUko of law—See MORTOAOB (REDEMPTION), 11 B. 174. 

(4) Ss- 23, 24— Contract—Illtgat contract—Contract entered into ia violation of 

the law ^Parlucrihq}—Illegal paitner%lup^R\ghi of partner to sue for a 
share^Aoknn Act {Bombay Act V o/ 1878), s. Breach of liemse— 

PtnaKy .—A cootruct euterea into for ibo pucpo»o or wii.b tbe necessary 
efieot. of defeating a statute will not be enforced or i*ecogni/.id by tbeCeurts 
at any rate where both parties stand in part il>licto. 

A. and B. took a liquor contract from tbe Govoromeuc. By the terms of 
their Ijceude they were forbidJun to take a partner, and under s. 45 o( tbe 
Bombay Abkan Acc (V of 1878) they were liable to a penalty of Rs« 100 for 
a breach ot tbeit license. C entered into partnership with A. and B. with 
lull knowledge of the conditions of the liccoso, and afterwards filed a suit 
for an account of the partnership tcansaoti^iis. 

Held, that C. was not entitled to any relief, having entered into tbe part¬ 
nership in direct violation of the taw. HoilMASJl MoTaHHaI v Pfs« 

TONU DHANJIHHAI. 12 B. 422 * ' 

(6)S. 25—See LIMITATION, li B. 580. 

(6) S3. 28. 29—Sec HINDU LAW (MAINTENANCE). 11 B. 199 

(7) 8. 40—See EVIDENCE. 12 B. 585. 

(8) Ss, 7*2 and 7J—See JURISDICTION, 11 B. 257. 

(9) Ss. 73 and 74—dee Dam ages, 12 B. 212. 

(10) S. 108, Exception /—/’cr.s5mioa with consent of owner^Dailment-Bailee^ 

Sale by bailee of goods bailed—Title of vendee.—The general rule laid 
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down by s. 108 of the Gontmot Aob, that no sailer can give to a buyer- a 
batter citle than be bas bimaelf. is qualified by Bzoeptioa I to that seotioa. 
But the posseesion contemplated by that exception does not extend to every 
case of detention of obattels with the owner’s consent. The exception 
has partioular relation to the oases of persona allowed by owners to have 
the indictx of property, or possession under such oiroumstanoes as may 
naturally induce others to regard them as owners, and constituting some 
degree of negligence or defect of precaution imputable to the true owners. 

Where, however, the detention of a chattel is allowed for a particular limited 
purpose, there is not a possession such as is required by the exception. 

In the cose of a gratuitous bailment of a chattel, the possession remains 
constructively with the owner. 

B. left with C. a buffalo and a calf, to be taken care of during his absence 
from home. C. sold the aoimals to M. 8. sued to recover them. 

Held, that the bailment by 8 to C. was a gratuitous one, or else a mere 
custody by 0. for S.; that 8. was, therefore, at the time of sale, in con¬ 
structive possession of the animals, and 0. could not transfer to M- an 
ownership that he had not himself. 8HANE.^It MORIiIDHAR v, MOHAK* 
LAL JADURAM, 11 B. 704 ••• 

Contractor. 

See NEaLlGBNCE, 11 fi. 329. 

Contributory. 

See COMPANY, 11 B. 241. 

Co-owners. 

(1) See HINDU Law (INHERITANCE), 11 B. 433. 

(2) See Landlord and Tenant, 11 13. 644. 

(3) See LIMITATION ACT (XV OP 1877), 11 B. 313. 

Copies. 

(1) See COMPANIES Act (VI OF 1882), I2 B. 647. 

(2) See STAMP, 11 B. 526. 

Copy of a Copy. 

See HINDU Law (WIDOW), 11 B. 320. 

Co-sharer- 

See Limitation, il B. 422. 

Costs. 

(1) See HINDU Law (JOINT PAMILYi, 12 B. 431. 

(2) See VENDOR AND PURCHASER, 11 B. 272. 

Court Fees Act (VII of 1870). 

(1) See MORTGAGE (REDEMPTION), 11 B. 591. 

(2) 8- 7, art. 5—See STAMP. 11 B. 541. 

(3) S. llSxecv.lion of part of decree—Payment of full amount of Court-fees not 

' necessary for such part execution — Construction.—The plaintiff sued the 
defendaot to recover possession of a house and for mesne profits. In the 
same suit he also claimed certain account books and documents from the 
defendant. In paying Court-fees he estimated the mesne profits at Rs. 151, 
and paid in that amount. He obtained a decree, and the amount of 
mesne profits awarded to him was Rs. 3,349-13-3. The decree further 
directed that possession of the house should be given to him, and that the 
books and doouments should bo handed over to him. He now applied for 
execution of that part of the decree which directed the delivery of the 
house and of the account books and otboi doouments. The defendaol 
contended that, under s. 11 of the Court Pees Aot VII of 1870, the 
plaintiff was not entitled to execution of any part of the decree until ha 
paid the proper Court-fees on tbe sum awarded as mesne profits, ttis., 
Rs. 3.349-13 3. 

Held that the plaintiff might obtain execution of that part of the decree, which 
ordered delivery of the house and books and documents without paying the 
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fees payable od the amount awarded for mesne profits, 8. 11 and s. 17 of 
the Court Pees Act VII of 1870 ought to be similarly oonstrned ; and the 
language oUbe lattersectioo wbioh deale with multifarious suite, shows that 
for the purposes of the stamp revenue suob suits are deemed to be acollec* 
tioQ oldistinot suits relating to the several causes of aotion combined in 
them. In applying s. 11 to such suits, in order to give a harmonious 
oonstruotioQ to the Act as a whole, the term '^suit** in that section should 
be construed ae confined to that part of the suit in question which related to 
mesne profits. FULCHAND v. Bai ICCHa, 12 B. 96 561 

(4) Boh. L 6—See STAMP, 11 B. 526. 

Criminal Intimidation. 

See PENAL Code (Act XLV of i860), ii B. 376, 

Crim. Pro. Coda (Act X of 1882). 

(1) Be. 4, cl. (i) and 453 and 454—See EUROPEAN BRITISH SUBJECT, 12 B. 66L 

(2) Ss. 54, 435 and 439-See PENAL CODE (ACT XLV OF I860), 12 B. 877. 

(3) Ss. 133 and 131 ^Magistrate's duty to take evidence under s, 137.—Under 

$. 137 of the Crim. Pro, Code, a Magistrate is bound to take evidence as 
a basis for the order be has to make. 

Where a Magistrate had, without taking any evidence, ordered a privy to be 
rumoved, aud it appeared that in so doing he had acted solely on hie own 
opinion that the privy was a nuisance. 

Held, that be acted illegally and ultra vires. In the matter of the petition 
of MaHaDaJI SaDashiv TlLAK, ll B. 375. ... 246 

(4) S. 145 See FISHERY. 12 B. 221. 

6) S. m—Reasonable likelihood of a breach of the peace^Police repen t. —The 
lessee of certain gras^ laud in a village disputed the right of the villagers to 
graze their cattle on his land during the rainy season. On the 26th August, 

16b6. be prosecuted twenty.one villagers before the Second Class 
Magistrate for having unlawfully brought their cattle on his land, and 
commiited mischief on the 5th September, 1986, and pending this prosecu* 
tion. the villagers assembled on the land in question, and there was a riot. 

Tue offciidere were convicted and punished. In appeal, the Sub-divisional 
Magistrate on the lltb October, lbB6, upheld the conviction. On the same 
day, finding from the police report that there existed a dispute between the 
lessee and the villagers as to the right of the latter to graze cattle on the 
grass land, and that the dispute was likely to lead to a breach of the peace, 
the Sub divisional Magistrate thought it necessary to bold an inquiry into 
the matter, under s. 147 of the Crim. Pro. Code (Act X of 1982). He, 
however, postponed the inquiry until the decision of the Second Class 
Magistrate in the mischief case. lu that case the Magistrate found that 
the villagers bad no right to graze cattle on the land in question, and that 
the lessee wa^ in exclusive po^^ession of it. Ha. therefore^ held that the 
villagers had unliwfully entered upon the land ; but as the damage done w^s 
inappreciable, be acquiUed tbo accused on tbs 19tb October, 1886. The 
Sub-divisional Magistrate being of opinion that after this decision a broach 
of the peace was probable, held the inquiry uoder s 147 of the Crim. Pro. 

Code. He found that the villagers bad the right of grazing cattle on the 
land in question during the autumn, and that they bad ezeroifed this 
right in tbo last procodiog season. He, therefore, made an order allowing 
the right of grazing to tbc villagers. On application by the lessee to tbo 
High Court under s. 435 of the Crim. Pro. Code, 

Bela, tbat the order was illegal. Though the police report afforded eomo 
justification for entering upon an inquiry under s. 147, still after the 
rights of the parties bad been judicially pronounced upon by the 
Secood Class Magistrate in the sense tbat tbc villagers bad no right of 
graziog cattle on the Und in questioo, these was no reasonable ground for 
apprehending any further violence, and, therefore, no necessity tor holding 
the inquiry under3, 147. 7 h BaLKRISHNa AmrIT Pradh\N, ll B, 584 384 

(6) Ss. 155, 202 and 203— Magistrate's poioet to dirtcl a local investigation by the 
police —Complaint of an oxfence cognuable by a MagistraCe^Ezaminition 
of complainant. 155 of the Code of Criminal Procedure (Act X of 1882, 
deals only with tbo powers of police officers. It confers no power or 
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authority od Magistrates to direct a local investigatioD by the police, or 
call for a police report. 

It is not a proper course for a Magistrate, when a complaint is made before 
him of an offence of which he can take cognizance, to refer the complaint 
to a police officer. He is bound to receive the complaint, and after eza* 
mining the complainant to proceed according to law. In re JaneidAS 
GURU SITARAM, 12 B. 161 

(7) 5s. 161 and 196— Sanctiem—Police officer acting under s. 161— Prosecution 

for giving false evidence to a police officer— Statement taken down under 
s. 161—Evidence.—A statement; taken down in the course of a police 
investigation by a police constable nnder s. 161 of the Grim. Pro. Code 
(Act X of 1882) is not evidence at any stage of a judicial proceeding. 

A police constable taking down a statement under s. 161 of the Grim. Pro. 

Code is not a Judge, nor is the place where he ofooiates a Court. His 
sanction is, therefore, not necessary, under s. 196 of theCrim. Pro. Code, 
to a prosecution for a false statement made to him, whether the charge 
be framed singly or alternatively. Queen*Empres8 v. Ism.M. Valad 
FATARU, ll 6. 659 = 12 Ind Jur. 152 

(8) 5. 162— Statement taken down by a police officer und^r a. l&i—Evidence—• 

Evidence Act (1 of 1872), $s. 155 and 159.—A statement reduced to writing 
by a oolice officer under s. 162 of the Code of Criminal Procedure (Act X 
of 1882) cannot be sued as evidence for the accused. But though it is 
not evidence, the police ofQoer to whom it was made may use it to refresh 
bis memory under s. 159 of the Evidence Act (I of 1872), and may be 
cross-<‘xamined upon it by the party against whom the testimony aided 
by it is given. 

The person making tbe statement may also be questioned about it; and 
with a view to impeach bis credit, the police officer, or any other person 
in whose hearing the statement was made, can he examined on the point 
under 9. 155 of tbe Evidence Act. QUEEN>EmPRESS v. SITARAM 
VlTHAL, 11 B. 657 

(9) 5. 16i—Statement recorded by a Magistrate—Evidence—Judicial proceeding — 

Giving falseevHence — Indian Penal Code (Act XLV of 18601. as 191 and 
192 —A statement taken by a Third Clava Magistrate under s. 164 of tbe 
Code of Criminal Procedure (Act X of 1882). such Magistrate not having 
authority to carry on the preliminary inquiry in the oase, is not evidence 
in a stage of a judicial proceeding within the meaning of ss. 191 and 193 of 
the Indian Penal God», such that, when the statement is contradio'ed after¬ 
wards before the Magistrate having jurisdiction and exercising it in the 
preliminary inquiry, it will form a sufficient basis for an alternative 
chare of giving false evidence in m judicial proceeding. QueEN-EmPRESS 
V. BHARU.a, 11 B. 702 (F.B ) 

(10) 5. 195—Sanction to prosecute—^'Subordinate Covrt.” what is a—Sanction to 

prosecute refused iv Subordinate Judge in suit over Rs. 5.000—Juris¬ 
diction of District Court to gran* sanction in cases to which apreal lies to 
High Court from Subordinate Judge. —In matters relating to the grant of 
sanction to prosecute under s. 195 of tbe Grim. Pro Code .(Act X of 1882), 
a Court is regarded as “subordinate” to another Court wberp the latter is 
the Court to which an appeal from the former mdinarilv lies, and an 
application for such sanction must be made to such suoerior Court even 
in those particular case.s, in which an appeal lies to some other Court, e g ., 
to tbe High Court. 

A decree.bolder applied to the First Class Subordinate Judge for sanction to 
prosecute bis judgment-debtor under ss. 206 and 424 of the Indian Penal 
Code, for fraudulent concealment of certain moveaVe nronerty, worth 
about Rs. 10 000, awarded bv the decree. This anplicafion was rejected 
by tbe Subordinate Judge. The District Judge declined to interfere, on the 
ground that the decree being appealable to the High Court, the High Court 
alone could deal with an application under s. 195 of the Crim. Fro. Code. 

Held, that though tbe decree in the present instance was appealable to the 
High Court, still as appeals from tbe Court of tbe First Class Subordinate 
Judge ordinarily lay to tbe District Court, the former was subordinate to 
tbe latter Court within tbe meaning of s. 195 of the Crim. Pro. Code. In 
re ANANT Ramchandra Lotlikar, ll B. 498 ... 388 
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(11) S» 195—Sanction to prosecute—Sulr^Begistrar — Forgery—Indian Penal 

Code (Act XLV of 1860^ ss 463, 467—CDurt—Judicial i'lqaity—Admiuis* 
trau^ie inquiry—See SANCTION TO PB08ECUTE, 12 B* 36. 

(12) 8. 203—See DEFAMATION, 12 B. 167. 

(13) Ss» Discharge of a^cus^d—Magistrate bouni to commit when 

prima facie ease tsmade out against accused, —Under ss. 209 and 210 of the 
Orim Pro. Code (Act X of 1382) a Magistrate boldiog a preiiminacy inquiry 
ought to oommit the accused to the Court of Session when the evidenoe is 
enough to put the party on his trial, and such a case obviously arises when 
credible witnesses make Btatements which, if belieyed, would sustain a 
conviction. QUEEN-EMPRESS v. NAMDBV 8ATV.VJI, 11 B. 372 ... 244 

(14) S. 480-See CiV. PRO. CODE (ACT XIV OF 1832), 12 B. 63. 

Cutchi Memon Mahomedan. 

See Res Judicata. 12 b. 454. 

Daivadnya Caste. 

See HINDU Law (ADOPTION), 11 B. 381. 

Damages 

(1) Agreement (o lend tnoney—Damages recoverable by lender for breach of such 

agreement ^Contract Act (IX o/ 1872 k ss. 73 and 74.—The plaintiff, a 
money-lender, by a written agreement agreed to lend the defendant the 
sum of R^% 20 000 ^t 7J per cent, per annum for three years on the security 
of certain lands. From the evidence it appeared that the loan was to 
have been advanced no the 1st March, 1867, aod that the plaintiff's 
attorneys bad prepared the oecea?ary deeds, which were ready on that day 
for execution by the d-^fendant. The plaintiff had on that d^y withdrawn 
Rs. 20,000 from bis bankers, where it bad been lying in deposit, beariog 
interest at 6 per ccuf, per annum, and bis muutm took it to tb<^ attorneys* 
office for payment to the defendant. The defendant, however, did not 
attend, and on tho following day the money wa<^ paid in again to the 
plaintiff's bankers at the same rate of interest as before. The defendant 
failed to take the loan, aod the pUintiff sued him for breach of the agree* 
meut. He claimed, as damages interest on the R^. 20.000 at per cent^ 
per annum for the three ye^rs for which under the agreement the loan was 
to be made. 

llelif that be was not entitled to intor^^^t for three years, but only to interest 
for such period as m gbt reasonably bo required to had another bortowor 
of the Rs. 20. 000 at the rate of interest agreed upon between him and 
the defendant. The Court accordingly awarded him interest at 1.^ per cent 
P'r annum (i.^., the difference bet.veen the biuker's) rate of interest and the 
contract rate) un iO.OOO (or four months, together with the expense of 
preparing the deeds required for the purpose of the loan. DaTUBHAI 
EHRAHIM V. ABUH^KER MOLRDINA. 12 B. 242 ... Cl? 

(2) Sec HINDU LAW (MARRIAGE), U R. 4 12. 

(3) See Limitation Act {XV of 1877), ii B. 133. 

(4) See negligence. 17 B. 32'J. 

Declaratory Decree. 

See Execution ok Decree, 12 b. 

Decree. 

(1) Benami transaotioo for purpose of defrauding creditors —Deed of convoyance 

not in real puccbaecr’s name—Collunivo suit by nominee against real owner 
—Decree obtained by fraud —Subsequent suit by real owner against 
nominee for posses'^ion‘^K*ghi of piri*y to fraud to set fraudulent decree 
a-iide—Collusive tr.>nsactioQ when held binding, and wbeo set aside—See 
BENAMI Transaction, li B. 70S. 

(2) Civ. Prn, Code, (ActXlVof lss2)—Ss 267-A aod 258—Adjustment of decrees 

more than three years old—Reference under s, 617, of a question arising 
under these sec.ions—SecCiV. Puo. CODE (ACT XIV OF 18S2) 11 B. 67. 

(3) Civ. Pro. Code (Act XIV of 1SS2), s, 258—Adjustment of decree* Suit to 

recover instalments due under a mortgage made in adjustment of a decree 
—See Civ. Pro. Code (act XIV of 1382), ll B. 6. 
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(4) Comtrwiion—Decree tor -possesilon of a village—RigU of the holdere of such 

a decree to the possession of village account books and other papers relaUna 
to the marmgement of the vxUage-TxtU deeds.~Tho plaintiff?, as managers 
of a cempU, obtained a decree for the possession of a certain inam village. 
After taking possession of the village, they called upon the defendants to 
band oper to them the village account books and other documents relating 
to the management of the village. The defendants refused. Thereupon 
the plaintiffs presented a darkhast in execution praying {inter alia} for the 
delivery of those books and documents The Subordinate Judge rejected 
this application I on the ground that it was beyond the terms of the decree. 

fleW on appeal to the High Court, that the plaintiffs were entitled to the 
possession of the account books and documents in question as being 
essential to the proper and* effectual enjoyment and management of the 
village awarded by the decree. Such books and documents were properlv 
to be regarded as accessory to the estate, and as claimable by those to 
whom It had been awarded. ^ 

The title-deeds of an estate, counterpart leases, and other documents of the 
like kind, such as kabulapats in India, ought to be regaided as necessary 
to the estate, and to pass with it. whether the transfer is made bva 
conveyance, a decree, or a certiffcate of sale. Bhri Bhavani Devi OP 
Fort pratabgad v. Devrav Madhavbav. ii B. 485 

(5) Decree, application to correct errors in-Limitation Act XV of 1897 soh Tt" 

art. 178—Civ. Pro. Code (Act XIV of 1852), s. 206—Practice—See 
Liuit.aTION, 11 B. 284. ’ i'ractice bee 

Dekkban Agriculturists’ Relief Act (XVII of 1879). s. 20. and Act XXII of 
lb82, 8. 15 B.—Payment of decree by instalments—Default—Whole sum 
^ i^-stalments-Acquiescence- 

matalments paid in under second order-See 
Act XVII OP 1879 (DBKKHAN agriculturists’ RELIEF), 12 B. 326. 

Hindu Law -Putebaser at a sale in execution of a decree directing sale of the 
whole right, title and interest of grandfathtr-Assignment by grand sons 

?Joint*^milyTTi niaDv Law 

Joint family-Hindu law-Decree against the father aloue-Attaohment of 
family properly in execution of such decree—Son’s inteiesi in the family 
ptoperty when oouud by decree agaiost the father or by a sale effected by 

(JOlJriFl7n“^^^^^ 

Specific petfotmance-Decree in favour of plaintifi-Reclifioation of decree on 
application o( defeodaut- Motion to set aside decree dismissed—Subsequent 
application to rectify decree-Resyiidicafa-Practice-Objection taken at 
heating that application made to Court was not the application of which 
notice had been given to opposite patty-Preliminary point—See SPECIFIC 
Performance. 12 B. 174. 

(10) See CIV. PRO. CODE (ACT XIV OF 1982), 12 B. 235, 499. 

Defamation. 


(6) 


(7) 


( 8 ) 


(9) 


Eepublication of defamatory matter already published—Indian Penal Code {Act 
XLV of 1860), s. 499 -Dismissal of complaint - Crim. Pro. Cede (Act X of 
1882), 5. 203.-A complaint was filed, under s. 499 of the Indian Penal 
Code, against the proprietors, editor, and printer of a newspaper for pub¬ 
lishing matter alleged to be defamatory. The Magistrate, before whom 
the complaint was lodged, found that the publication complained of was 
a mete reproduction or republication of what had been previously printed 
and published in another newspaper. He was. therefore, of opinion that, 
unless and until criminal proceedings bad been taken in respect of the 
earlier publication, a charge of defamation could not properly be brought 
with regard to the later publication. He. therefore, dismissed the com¬ 
plaint, under s. 203 of the Code of Criminal Procedure (Act X of 1882). 

Held, that the order of dismissal was improper. The Indian Penal Code 
(8. 499) makes no exoeptien in favour of a second or third publication as 
compared with a first. If the complaint is properly laid in respect of a 
publication which is prime facie defamatory, the Magistrate is hound to 
take cognizance of the complaint, and deal with it according to law. In 
re HOWARD, 12 B. 167 
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Delay, P^qb 

(1) See LIMITATION ACT (XV OF 1877), 12 B. 320. 

(2) See Specific Performance, 12 B. 658. 

Deposition, 

See IDOL, 12 B. 331. 

Discharge. 

Bee Orim. Pro. Code (act X of 1882), 11 B. 372. 

Dissentient Shareholders. 

See COMPANY, 12 B. 426. 

Dividends. 

Bee WILL, 12 B, 137. 

Documents. 

ProductioQ of documezit—Civ. Pro. Code (Aofc XIV of 1882), 9 . 174—Court’s 
jurisdiction to punish a witness for refusing to produce a document — Pro« 
cedure—Indian Penal Code (Act XLV of 1660), 8. 175—Crim. Pro. Code 
(Act X of 1882), s. 480—See Crv. PRO. CODE (ACT XIV OP 1882), 12 
B. 63. 


Domestic Tribunal. 

See JEWS, 11 B. 185. 

Ejectment. 

(1) Landlord and tenant—Co-owaers—Notice to quit by one co-owner—Noiioe 

io quit before expiry of term of lease—Suit in ejectment by one oo-ownet 
—Parties—Oral agreement ioconsisteot with written contract — Evidence 
Act, I of 1872, 9 . 92—See LANDLORD AND TENANT, 11 B. 644. 

(2) See MORTGAGE (BY CONDITIONAL SALE). 12 B. 352. 

English Married Women's Property Act of 1870 

See ACT III OF 1874 (MARRIED WOMEN’S PROPERTY), 11 B. 348. 

Estoppel. 

(1) Seo Hindu Law (Adoption), ll H. 381. 

(2) See mortgage (GENERAL), 12 B. 678. 

European British Subject. 

Crim, Pro. Code (Act Xof 1882), $$. 4, cf. (i), and 453 end iSi—Privilege— 
—High Court—Junsdit txon of Bigh Court ever European BrtOsh 
subjects tn Sind—Bombay Act, XII of 1866#—Where a European British 
subject waives his right to be dealt with as such by the Magistrate before 
• whom be is tried, he thereby loses all the benefits of the special procedure 
provided for him under Chap. XX.^Iiloftbo Code of Crimioai Pcoco- 
dure (Act X of 1082), including the right to have the prooeedioge in bis 
case reviewed by a Presidency High Court, if another Court exercises the 
highest cevisional jurisdiction under cbe C^de in canes other than those 
against Europeau British subjects in the place where he is tried. 

The defiuition of ** High Court ” in s. 4, ol. (i), of the Code of Criminal 
Procedure (Act X oi 1882), be road with reference to the ’’ special 
proceedings against European British subjects contemplated in 
chap. XXXIII. and not with reference to proceedings generally agiiinst 
Europeans, includiog proceedings to which they waive their rights under 
that chapter. 

If, therefore, in any particular case, the special rules contained id 
ob ip. XXXIII of the Code cease to have any application, the definition of 
High Court " in the former part of s. 4, ol. (i), ceases also to have any 
aoplicatioQ to such a case. The definition in the latter part of the seotioQ 
then prevails, and the case falU within the category oi other oases to 
which that part of the section applies. 

The accused, a European British subject, was tried before the City Magis* 
trate ol Karachi and C'>nvtct6d of criminal breach of trust under s 409 ot 
the Indian Penal Codei and sentenced to six months* s^mplo imprison* 
meat. 
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European British Subject— (Co»da<ic<i). PAGE 

At the trial, he waived his right to be tried as a European British subjeot. 

Held, that the accused was not subject to the revisional jurisdiction of the 
High Court. The accused not having been tried under the special prooe* 
dure laid down for the trial of European British subjeota, the Sadar Court 
in Sind, which, under Bombay Act XII of 1866, was the highest Court of 
appeal in all civil and criminal matters in Sind, had the revisional powers 
of a High Court in the present oase by virtue of the latter part of s. 4, 
cl. (i), of the Code of Criminal Procedure. QCEEN-EMPftESS v. J. Gbant, 

12 B. 561 = 13 Ind. Jut. llO ... 868 

Evidence. 

(1) Admissibility and weight of ancient documents—Evidence Aot, ss 83, 90— 

Hindu law—Nuncupative will— Construction of a varaspatra—See BVI- 
DENCE ACT (I OF 1873), 11 B. 89. 

(2) Ancestral and self-acquired property—Burden of proof—See KHOJA Maho* 

MEDANS, 12 B. 280. 

(3) Burden of ■proof—Suit by a elaitnant to properly unUr rtffachwfnt.—The de¬ 

fendant having attached certain property as belongiog to bis judgment* 
debtor, B., the plaintiff aupHed for the removal of tbe attachment, alleging 
thar, she bad purchased the pr.'perty from B. prior to tbe defendaut’s 
decree. Her application was rejected, and an order maintaining the at- 
tachment passed. The plaintiff tbereuoon brought the present suit to 
establish h-r tight to the property In question The Court of first instance 
dismissed the suit. Theplainliff appealed to the District Judge, who 
reversed the lower Court’s decree, holding that it was incumbent on the 
defendant to show that the alleged transaction of sale was fictitious. On 
second appeal by the defendant to the High Court. 

Held, that the District Judge wa? wrong in throwing tbe burden of proof on 
the defendant. The defendant had obtained an order maintaining his 
attachment, and it was incumbent on tbe plaintiff, who impugned that 
order by the present suit, to prove her case. For this purpose it was neces¬ 
sary for the plaintiff to prove the payment of tbe purcha-ae-money, and 
that she had been in possession since the alleged sale. GOVIND ATMA- 
BAM V. Santai, 12 B. 270 ... 666 

(4) Crim. Pro. Code (Act X of 1882), s. 164—Statemoot recorded by a Magistrate 

—Judicial proceeding-Giving false evidence—Indian Penal Code (Act 
XLV of 1860). S3. 191 and 192—See CRIU. Pro CODE (ACT X OF 1882). 

11 B. 702. 

(5) Evidence Act, I of 1872. s. 32. cl [i)—Detd~Proofol deed denied by the party 

by whom it was executed, where attesting witness was dead.—A deed of 
conveyance was tendered in evidence, which purported to bear tbe mark of 
G. as vendor, and which was duly attested by four witnesses. G., however, 
denied that she had ever executed tbe deed, and said that tbe mark was 
not hers. All the attesting witnesses were dead A witness was called, who 
knew the handwriting of one of tbe attesting witnesses, and who swore 
that tbe signature of that witness, to tbe attestation clause of the deed, 
was gcDuine. 

Held, that tbe deed was admissible in evidence ; its execution by G. being 
sufficiently proved. Abdulla Paru v. Gannibai, ll B. 690 ... 453 

(6) S. 92—Oral agreement inconsistent with written oontract—Landlord and 

tenani—Ejectment—Co-owners—Notice to quit by one co-owner—Notice 
to quit before expiry of term of oase—Suit in ej®otmeot by ooeco owner— 

Parties—See LANDLORD AND TENANT, 11 B. 614. 

(7) S.92, Proviso I—Contract—Wagering contract—Bombay Act nio/1865— 

Oral tvidence admissible to prove a contract to be a gaming transaction .— 

In an action on a contract for tbe purchase and sale of goods oo a certain 
day tbe defendant pleaded that the contract was a wagering contract; that 
tbe parties never intended to give or take delivery of tbe cotton, and that 
tbe contract was, therefore, void. 

Held, that oral evidence was admissible to prove tbe defence set up by the 
defendant. anupCHAND Hemchand v. CHamPSI Ugebchand, 12 B. 

685 = Chiity’B 8.C.C.R, 193 ... 878 
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(8) S> 102—Missing parson—Hindu law—iDberitaoce—Presumption of death— 

Claim after seven years—Co-owners^Absent oo^owners—Claim to bis share 
of property a question of evidence not of succession—See HlNBU LAW 
(INHEBITANOE), il B. 433. 

(9) Ss. 155 and 159—Ocim. Pro. Code (Act X of 1882), 3. 162—Statement taken 

down by a police officer under Si 162—See CBlM PRO. CODE (ACT X OF 
1882), 11 B, 657. 

(10) Hindu law—Ancestral property—Barden of proof where property alleged to 

be ancestral—Property derived by a son from bis mother where it originally 
formed part of bis father’s estate. Sve HINDU LAW (WILL), 12 B. 122, 

(11) Sanotion—Grim. Pro. Cade (Act X of 1882). s. 195—Police officer acting 

under 8. 161—Prosecution for giving false evidence to a police officer— 
Statement tak^D down under s l6l— See CRISf. PRO. CODE (ACT X OF 
1882), 11 B. 659. 

(12) See ACT XV OF 1882 (SMALL CAUSE COURT PRESIDENCY TOWNS), 12 

B. 579. 

(13) See GBARITY, 12 B. 247. 

(14) See CiV. PRO. Code (act XIV of 1882), 11 B. 506. 

(15) See CRIM. PRO CODE (ACT X OF 1882), 11 B. 375. 

(16) See Evidence Act (I of 1872), 12 B. 335. 

(17) See HINDU LAW (ADOPTION), 11 B. 609. 

(18) See HINDU Law (Widow), n B. 320. 

(19) See LiMIT.mON ACT (XV OF 1877), 12 B- 268. 

Evidence Act (I of 1872). 

(1) S. 32, cl. (2) -See Evidence, 11 B, 690. 

(2) Ss. 32 ^ind90 A^icient documents^Admissibility and weight of — Hindu tnw 

“Nunciioative will—Construcdon of varaspatra —In 1847, A., a Hindu 
widow, executed in favour oi B. a (a deed of heirship) in the 

following terms : —My husband has d^ed. We have no issue, and you are 
a SOD of my husband’s cousin. T iking this into coneideratton. my husband 
exptess^’d bis wish, when be was on the point of death, tbst all the houses 
and shoos situate in Poona, except the bouse at Benares. shouH be given 
to you, and that vou sh ield oe made owner of all money.dealings connect' 
ed with Poona. 1. therefore, in obeying bis command pass this deed of 
heirship to you, auo make you owner of all the property meDtioned above 
like our son. You, therefore, eojoy the property in your n^me joyfully.’* 

Under this varaspatra. B. tocjk possession of the property mentioned therein, 
and enjoyed it during bis lifetime After bis death, his gumista (agent) 
managed it for and ou beh^ilf of B’s minor son, C* In 1881, C. filed a suit 
to redeem a bouse and a garden, part of the property covered by the varas¬ 
patra, and wbiob bad been mortgaged by A’s husband in 1831. One of the 
defences to this suit was that neither C. nor bis father was the heir of the 
original mortgagor, and that, itierefore, C. could not redeem the property 
in dispute. A the trial, C. pr)dnccd the varaspatra of 1847. in support 
of his title alleging tbit be bad found it among the papers of the old 
guntas'a of bis father, who used to lo>k aftvr his affairs duriug his 
min^'nty. 

Ilehl, that the varaspatra ol I8l7 was ovidencfl of a nuncupative will by A’s 
husband in favour of B Su*h awillbya Hindu would be quite cQectual, 
except in ca^es governed by tbo Hindu Wills 4ct (XXI of 1870). 

HeUf also, that the paroiotfra wi^ admissible in evidence under s. 90 of tbe 
Evideoc*^ Act, I of lH7i, a* a document purporting to bo more than thirty 
vexrs old, and pr'^duco i a custody, which under the circumstances of 
tbe case whs a proper custody, ibo possession of tbe being legally 

the po9sesi*'iou of bisma-ier. 

Tbe vnra'patra was also admissible under e. 32. cl. 3 of tbe Evidence Act 
(I of 1872f. as it was minifcstly a di^claration by A against her proprietary 
interest: for by it she divested herself o* her widow's estate in the property 
and there being no evidence of her existence after 1847. she must be pre* 
eunied to have been dead in 1881, when the suit was tiled 

The degree of credit to be giveo to an ancient document depends chiefly 
ou the proof of transuotious or state of affairs necessarily, or at least 
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properly or naturally, refertible to it. Habi ChinTaman DIKSHIT v. 
MORO LaKSHMAN. 11 B. 89=11 Ind. Jut. 145 

(8) Ss. 65, cl. (b), atui dl—Stamp Act I of 1879, a. 34, Prouiso I—5«i7 on an un¬ 
stamped p-omissorj> note.—The plaintiff sued to recover from the defendant 
the balance of a debt due on an unstamped note passed to him by the 
defendant for consideration of Rs. 3S. The note recited that the defendant 
had received the amount, and would repay it after (breo months from the 
date of its execution. The defendant admitted, by bis written statement, 
execution of the note and the receipt of B>. 37 in tbe shape of paddy, but 
alleged that he had paid off the debt. He also contended that the note 
being unstamped could not be admitted in evidence. Tbe plaintiff contend¬ 
ed that the note was a bond, and could be admitted on payment of the 
stamp duty and the penalty, under s. 34 of tbe Stamp Act I of 1879, which 
he offered to pay. Tbe Subordinate Judge was of opioiou that the note in 
questioQ was a promissory note, but that the defeudaot’s admisstoa of the 
ooDsideraoioQ enabled tbe plaiatiS to $ue« although the note itself was in¬ 
admissible. Oo reference to tbe High Court* 

Eeld, per JARDINE, J.| that tbe document sued on was a promissory note, 
and that the suit being brought oo t( as the original cause of actioQ« the 
admission of its contents by tbe defendant did not avail the plaintifft tbe 
documeot itself being inadmissible for want of a stamp. 

Eeld per BiRDWOOD, J., that the plaiotiff could not recover irrespectively 
of tbe promissory note, as be did ootseek to prove the consideration other¬ 
wise than by tbe note which was inadmissible in evideoce* The admission 
oontained in tbe defeodant'e written statement did not amount to an 
admission of tbe claim as for money lent. The case was one in which no 
secondary evidence under s. 65, cL (5) of Act I of 1872 was admissible, tbe 
primary evidence, the document itself, being forthcoming. Tbeplaintifi not 
having offered any independent evidence of the advance alleged by him, and 
the defendant not having admitted by his written statement that any 
money was lent to him, asalleged by tbepUintifi, but having set up an 
entirely different transaction,in respect of which be admitted no remamiog 
liability, tbe plaintifi^s suit should be rejected. D.MUODAR JAQANNATB v, 
ATMAHAM BaBAJI, 12 B. 443 

(4) B. 9^-8ee JURISDICTION, 11 6 257» 

(6) B. 92^866 Landlord and tgnant, ii B. 644, 

(6) S. 92— Evidence—Oral agreonent inconsislent with written documents,— 
Buttonji Nowroji prior to bis death was a partner with defeodants in tbe 
firm of Nowroji Our.>etji & Co. He died on tbe 8tb November, 1884« On 
tbe 9ib Novemb6r« 1865, bis executors passed a release to the defendants, 
which recited that BuUonji’s share in tbe firm and future business had 
ceased on his death ; that tbe surviving partners had requested tbe exe¬ 
cutors to settle the account of their testator with the firm, and that after 
examining tbe books and taking accounts, &c., a balance of Rs. 8,395-lLO 
was found due, on payment whereof the executors released tbe defendants 
from all claims in respect of tbe share and interest of Buttonji, &o. Oo 
the 7th April, 1887, the executor assigned over to tbe plaintiff a one-anna 
share in tbe said firm, abd the plainiiff, as assignee, brought this suit for 
a declaration of hts right to the share and for an account. He alleged 
that there had bien no accurate examination of the books at the time of 
the release ; that the amount really due to the testator*s estate by the 
firm bad not been ascertained ; and that it bad been agreed on by tbe 
partners, at tbe time of the release, that, in addition to tbe sum therein 
meotioned, tbe executors, as representing tbe testator's estatet should 
receive a one^anna share in tbe partnership. 

Tbe defendants denied the right of the plaintiff, and contended that tbe 
interest of Ruttooji and his estate in tbe partnership ceased at bis death. 
They relied oo tbe release, and denied any agreement to give the exe¬ 
cutors a share; and contended that, under s, 93 of the Evidence Act I of 
1^72, no evidence could be given of tbe alleged agreement. For tbe plain¬ 
tiff it was contended that tbe agreement as to the one*anna share was 
quite iadependent of tbe release. 

Eeldt that evidence of the agreement that the executors should continue to 
have a one anna share in tbe partnership was inadmissible, as being 
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iQcoQsistent with the written release (Evidence Act. 8. 92). By the 
release the ezeoutora of Ruttooji released the partners from all claims 
whatever ID respect of Ruttonji's share, sod the consideration for that 
release was stated in the document to be a lump sum, on payment of 
which, under the writing, all claims arising out of the old partnership 
ceased and determined. The oral agreement added another term to the 
consideration for release in respeot of the past accounts, viz., the continu¬ 
ance of a one-anna share m the partnership. Such an agreement was not 
a purely collateral or additional agreement. It was an addition to the 
terms of a contract that bad been*deduced to writing, and was inconsist¬ 
ent with those terms. 

Eeld, also, on the evidence that it had not been proved that all the partners 
consented to the alleged new partnership, and that on this ground alone 
the plaintiff could not succeed in bis suit. COWASJl RUTTONJI LiMBOO* 

WALLA V. BURJORJI RUSTONJI LiMBOOWALLA, 12 B. 335 ... 708 

(7) S. 92, Proviso 1—See EVIDENCE, 12 B. 585. 

(8) B. 92, Proviso Oral agreement to rescind registered document—See 

HINDU Law (INHERITANCE), 11 B* 47. 

(9) B. 102—See HINDU Law (INHERITANCE). 11 B. 433. 

(10) S 1 32^ Proved ion fo answers which a wiinen is compelled to give^ 

“ Compelled (o give meaning of the words — Indian Oaths Act (X of 1873)| 
s. 14 —S. 132 of the Evidence Act (1 of 1672) makes a distinction be. 
tween tho^e cases in which a witness voluntarily answers a question and 
those in which be is compelled to answer, and gives him a protection in 
tbe latter of these oases only. Protection is afforded only to answers which 
a witness has objected to give or which be has asked to be excused from 
giving, and which then be has been compelled by tbe Court to give. 

Per Birdwoodf J. (dissenting).—8. 132 of tbe Evidence Act (I of 1672), 
read with s. 14 of tbe Indian Oilhs' Act (X of 1673), compels a witness to 
answer criminating questions, and he is protected by tbe proviso to s. 132 
from a criminal prosecution for any offence of which beoriminates himself 
directly or indirectly by his answer, except a prosecution for giving false 
evidence by such answer. It is not only when a witness asks to be excused 
from answering a criminating question, and bis request is refused, that he 
is ^'compelled to give’' tbeanswer within tbe moaning of tbe proviso. 

The compulsion is operative whether the asks to be excused or gives tbe 
answer without so askiug QUEBN-EUPRESS v. GaNU 80NBA, 12 B. 440. 778 

(11) Ss. 155, 159—306 Grim. Pro. Code (act x of 1932), ii B. 657. 

Examination. 

See Insolvency, ii B. 6i. 

Execution of Decree. 

(1) Agent—Recognized agent—Civ. Pro Code (Act XIV of 1882), s. 37—Agent’s 

right to execute decree obtained by him as ageut—Waiver—See PRINCI¬ 
PAL AND AGENT, 12 B. 68, 

(2) Certiticate of sale unregistered—Sale in execution interest of purchaser-^ 

Second sale of same property in execution of subsequent decree—Interest 
of purchaser at such subsequent sile subject to interest of purchase under 
prior sale—R-^gistered ccriiGcatc of second sale—Act VIII of 1059, Civ, 

Pro. Code (XIV of 1892), s. 294—Purchase by decree*holder at execution 
sale—Right to set aside suoh puroha^e—Limitation—See Civ. PRO, 

CODE (ACT XIV OF 1882). 11 B. 588 

(3) Civ. Pro. Code (Act XIV of 1882). ss. 23 2 and 234-Execution—Transfer of 

decree-Notice of transfer—Transferee’s rights—Legal representative of a 
deceased judgment debtor —His liability to satisfy decree —Extent of such 
liability—See ClV PRO. CODE (ACT XIV OF 1882). 11 B. 727. 

(4) S. *244—CoQctruotion — Acts VllI of 1850. s. 387 ; XXIII of 1861, e. 11— 

See Civ Pro. CODE (ACT XIV OP 1882), 12 8. 149. 

(5) S. 265— of dc'^ree — Decree for — Land Revenue Code 

Act V of 1879^, s 113—for*< powrs in executing partition 
d*^crce^Civd Court's jfnn^Jidfion fo control Collector's action -Practice^ 

Persons nof parties to proceedings in appeal not bound bu the result of those 
proceedings —Decrees in three separate su its (or partition of a certain estate 
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baviDg been referred to the Colleotor of Elatnagiri for executioD under the 
Civ. Pro. Code (Act XIV of 1862)* s. 265, Bbiv Savant and Bamchandra 
Gopal (brother of the first appellant), who were parties to the suits, object- 
ed to the Collector’s mode of partition, and applied to the Court to set aside 
the Collector's scheme, and to direct a fresh partition. The Subordinate 
Judge of Vingurla granted the application, and set aside the partition 
ordered by the Collector. Against this order, Vasudev Vithal Savant, who 
was plaintiff in one of the suits, appealed to the District Court, and in 
the appeal he made Bhiv Savant alone the respondent. The District Court 
reversed the order of the Subordinate Judge, and upheld the order of the 
Collector. Thereupon Bhiv Savant preferred a second appeal to the High 
Court against the decision of the District Court. To this appeal neither 
Bamchandra Gopal nor his brother, the present appellant, were made 
parties. The High Court having confirmed the decision of the District 
Court, proceedings were taken to carry out the partition according to the 
Collector's original scheme. The appellant objected, on the ground that 
the Collector’s scheme had been set aside by the Subordinate Judge, and 
that be (the appellant) had not been a party to the proceedings in either of 
the appellate Courts. He contended that be was, therefore, not bound 
by tbe decreions of tbe appellate Courts, and that the order of the 8ubor> 
dinate Judge, setting aside tbe partition ordered by the Colleotor, was 
still in force so far as be was conoerned. He, therefore, applied that the 
property should be divided in accordance with that order. His application 
v^as rejected by tbe Court of first instance as time barred, inasmuch as 
more than a year bad elapsed since tbe date of tbe order of tbe Subordi¬ 
nate Judge, and duru>g that time the applicant had taken no steps^to en¬ 
force tbe order. In appeal, tbe Acting District Judge coufirmed tbe order 
of the lowtr Court, holding that the order of the Subordinate Judge was no 
longer in force, having been set aside by the High Court. On second appeal 
to tbe High Court. 

Held, that tbe appellant was not bouud by the final decision of tbe High 
Court. Tbe original order being in his favour, be could not be deprived of 
the benefit of that order without having the opportunity to defend it. Not 
having been a party to tbe proceedings in appeal, be was not affected by 
tbe result of those proceedings. 

Where there are several respondents before tbe Court ol first appeal, though 
one of them may represent bis fellows in a lurvhwc appeal, be cannot re¬ 
present a person who was not bis oo-rdspondent, and against whom, 
therefore, no decree could have been made on a point commou to tbe two, 
or on any point at all. 

Held, nevertheless, that the appellant could not succeed in the present ap- 
peal, the object of which was to revive the order of chd Subordinate Judge. 

That order wa» oue which the Subordinate Judge had no power to make. 

It involved takiog the execution of tbe decree for partition out of the 
Collector's bauds into bis own, in direct coutradiction of tbe law, In 
case of partition of lands, 8. 265 of tbe Civ. Pro. Code (XIV of 1S82) and 
5 . 113 of Bombay Revenue Code (Bombay A>ot V of 1879) place the execu¬ 
tion of tbe decree entirely in tbe Colleccor’s hands. This docs not deprive 
tbe Court of judicial control of its decree ; as, for instance, if it should 
appear to have been obtained by fraud or surprise ; but in the present 
case nothing of that kind was relied on. Nor was it asserted that the 
Collector bad acted in bad faith, or contravened tbe command of the Court, 
or transgressed the law. What was alleged was that he had made an 
objectionable partition. This was not a ground on which tbe Subordinate 
Judge could interfere. DEV GOPAL SAVANT v. VASUDEV VITHAL 
SAVANT, 12 B. 371 = 18 Ind. Jur. 27 ... 731 

(6) 8. 266(^1—Vritti^Jotishipana vritti—Liability to attachment in execution 

of a decree^Nature of vrittis under Hindu law^See GlV. PEG. CODE 
(ACT XIV OF 1882), 12 B. 366. 

(7) 8s, 320, 325 —Execution of u decree—Decree transferred to the Collector for 

execuiicni^Collecior's duties and powers in execution ^Civil Courts juris- 
diction to revise Collector's proceedings in execution .—decree was trans¬ 
ferred to tbe Collector for execution* Tbe Mamlatdar, under the orders 
of the Colleotor, put up for sale certain immoveable property belonging to 
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the jadgmeot-debtors. The sale was confirmed by the Uamlatdar with the 
saoctioQ of the Collector. 

Some time afterwards the auctioD^purobaser applied to the Colleotor for a 
certificate of sale, but the Colleotor refused tbe certificate^ aad set aside 
the sale, oa the ground that the purchaser was a relative of the decree- 
holder, -and had really purchased the property od his behalf without the 
permission of the Court. 

Against this proceeding of the Collector the purchaser made an application, 
first to the Suiiordinate Judge who bad transferred the decree to the Gol- 
leotor for execution, and then to the District Court. But both Courts 
declined to eotertaio bis application, on the ground of want of jurisdio- 
tiOD. 

Eeldt on an application to the High Court, that the Subordiuate Judge had 
jurisdiction to deal with the application. aud to revise the Collector's pro* 
ceediogs in execution. 

Eeli, also, that the Collector having through his subordinate put up for 
sale the judgment-debtor's property, and confirmed tbesale, had in that 
way completely executed chedecree ao far be could, and was so far 
/uncfu5 officio. His duty was to m4lce a return to the Court of whac he 
bad donei After confirmation of the sale be could not set it aside. 

Per West, J.—The Collector, like the Nazir in lodia, is a ministerial ofTicer 
when he executes a decree. He, like the Nazir, must carry out the decree 
of a Civil Court in general subjection to the judicial direction of the Coart 
on whose authority the coercive power esernsed by him ce^^ts, and which 
alone can deal judioiallj with the questions that arise in execution. His 
proceedings and orders are subject, accordingly, to revision and correction 
on the application of a party aggrieved, whenever he misconceives the 
decree or acts illegally in giving efiect to it. He is limited strictly to the 
precise line of activity laid down (or him iu the Code and the orders under 
it; anJ in cases of error or doubt it is the Court that must determine 
whether be, as its ministerial officer, has or has not transgressed bis 
powers. 

Per Birdwood, J. —A sale made by a Collector under Chapter XIX of the 
Civ. Pro. Code is subject to confirmaiiou by the Civil Court under s. 312. 

As soon as the Coliecvor has exercised or performed the powers or duties 
conferred or imposed upon him by ss. 321 to 325 of the Code, be is functus 
cffioio. If he has sold the property or re sold it under the power given by 
cl. (c) of 8. 325, be has completed the execution of the decree so far as 
be can legally complete it, and it i$ then hi^ duty to re-transmit the decree 
to the Cjurt, uoaer rules prescribed in that behalf by Government under 
the second paragraph of s. 320. Where the property has been sold or 
resold, the sale or re-sale cannot be set aside by the Collector. Any 
application for setting it aside must be made to tbc Civil Court under 
s. 311. and dealt with by ic under s. 3i2 ; and if no application is made 
to the Court, the bale must be confirmed by it under that section. Lallu 
TBIKAM V BH.Wr^A MlTHlA. 11 B. 478=12 Tnd. Juc 07 ... 315 

(8) Dcclaralr.ry deer,,e—Separate suit ^ Mesne pioftts, )ueaning of — Decree 
aioardintj viesne projits^Constmction. —In 1878 ibe piaiotiS obtained a 
decree declaring that ho wis entitled to receive, every year, from the 
defendant li per cent, of tbc rents aud profits of a cert.ain innm village. 

The decree also awarded mesne profits from the date of the iobtitution of 
the suit. 

In ISS4 the pUiutiff sought iu execution of this decree to recover bis share 
of the profits of the village for the years l88i-83 and 1883-84. 

Held, that the plaintill could not proceed to enforce his rights under the 
decree by way of execution. His remedy w^s by a suit on the right 
established by the decree. The decree bad cierely declared tbc right of 
the plaintifT to a certain share of produce, and payment was ordered of 
mesne profits computed according to certain principles. Such an award 
was not an award of a periodical payment ia o ternuni. The very word 
znesne implied a terminus ad quem as well as a quo, and iu the absence 
of a special order the teemmui was tfaedat) of the decree. VINAYAK AMRIT 
DliSlIl'ANDE V, ARAJI HAIUATRW, 12 B. IIC ... 762 
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Execution of Decree—(ConiinM«<i). 

(9) Decree more than twelve years old—Limitation—Civ. Pro. Code (Act X of 

1877 and Act XIV of 1382}, s. 230—See CiV. PRO. CODE (ACT XIV OF 
1882). 11 B. 524. 

(10) Decree specifying a certain time for execution—Construclion^Condition pre- 

cedent—Limifafton.—Tbe plaintiS obtained a decree on the 25th July, 

1882, which directed that he should give the defendant possession of 
oertain parcels of land at the end of next Margashirska (i.e., 9th January, 

188b). and that, on his doing so, the defendant should remove certain 
hedges and sheds, and restore tbe land in suit to the piaintiS. On the 9tb 
December, 1885. the plaintiff applied to execute the decree. Tbe defend¬ 
ant resisted the application as being time-barred. He contended that 
the plaintiff, having failed to deliver up the land in bis possession within 
the time specified in the decree, he had lost his right toexecute the decree. 

Held, that the application was not time-barred. Tbe specification of the 
end of Mirgashirsha had merely the effect of postponing the operation 
of tbe decree till that time, and the plaintiff bad three years from that 
date within which he might seek execution. 

The mention of a term when a particular right is to become enforoesble, is 
not a condition precedent, whether che enforcement be otherwise subject 
to a condition or not. N.^RAYAN CHITKO JdvEKAR v. VITHUL PUR- 
SHOTAM. 12 B. 23 ... 500 

(11) Duty of a Court to which a decree is transferred for execution — Mainte¬ 

nance—Arrears of maiotenanoe due to a Hindu widow at her death—Lia- 
bilitv of such arrears to satisfy a decree against her assets—See HINDU 
LAW (Maintenance), il E. 628. 

(12) Execution against bhag—Civ. Pro. Code 'Act XIV of 1882). s. 266 (c)— 

Building site—Agriculturist bhagdar—Bhagdari Act (Bom. V of 1862) — 

See OlV. Pro. CODE (ACT XIV OF 1882), 12 B. 363. 

(13) Execution of part of the decree—Court Peo^ Act VII of 1870, s. 11—Pay¬ 

ment of full amount of Court-fees not necessary for such part execution 
—Gonstruotion—See COURT PEES ACT (VIT OP 1870), 12 B. 98. 

( 14 ) Hindu law—Purchaser at a sale in execution oi a diccae dirjctiug sale of 

tbe whole rigb:, tiile, and interest of graudfather—Assignment by grand¬ 
sons of tbe same property subsequently to such sale, effect of—See HINDU 
Law (Joint Family), il B. 42. 

(15) Joint family—Hindu law—Money-decree — Decree against father alone— 

Purchaser at execution sale under such decree—How far such sale binding 
on the interest of tbe sons not parlies to tbe suit or execution proceedings 
—See HINDU Law (Joint F.\MiLy', 12 B. 691. 

( 16 ) Joint family-Hindu law—Mortgage by father—Dsoree subsequently to 

father’s death against eldest sou as heir of father -Minor sons not parties 
—Sale in execution of family property other than that comprised in mort¬ 
gage—Subsequent suit by minor sons to recover their shares—Minor sons 
when bound by decree against eldest son as heir of father—See HINDU 
Law (JOINT Family). 11 B. 36i. 

(17) Jurisdiction—Execution—Attachment of assets of a judgment-debtor outside 

tbe jutisdicbioo of the attaching Court—Practice—Procedure—See JURIS¬ 
DICTION, 12 B. 44. 

( 18 ) LtMiifation ilcf XV 0 /1877, arf. 179, paras. 4 and 5o/’sc/t. II— Execution 

of decree—Limilalion—Effect of dismissal of application for execution duly 
made —If an application for execution of a decree is duly made so as to 
satisfy tbe terms of art. 179. paras. 4 and 5 of sch. II of Ac; XV of 1877, 
but is dismissed, such dismissal does not prevent the application from 
furnishing a point of time for the beginning of a new term of limitation. 
SHANK.AR BISTO Nadgir V. Narsinghrav Ramchandra, 11 B. 467... 307 

(19) Limitation—Application for execution in accordance with law—Limitation 

Jet XV of 1877, sch. II. art. 179—Decree against a minor — Application 
for execution against minor's mother personally, but not as his guardian .— 

Od tbe 31st July, 1879, a decree was passed against N., a minor, represent¬ 
ed by bis mother and guardian C. In December, 1880, tbe first appli- 
catioo for execution was made. Through mistake execution was sought 
against C, herself, as ‘ widow of B' and not as guardian of tbe minor N. 

That application was granted, and certaiu property belonging to tbe minor 
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B>fecution of Decree—(Continue), 

wa3 attached. On the 29bh NoTember, 1893, the second application for 
execution was made against the minor as represented by his guardian C. 
The present application for execution was made on the 3rd December, 
1884. This application was rejected as time-barred by the District Court 
in appeal, on the ground that the first application having been made 
agaiosc a wrong persoo. could not be taken into account; that, therefore 
It could not keep the decree alive, and that the present application was 
barred. 

Held, reversing the decision of the lower Court, that the decree-holder ought 
not to be deprived of tbe fruit of his decree on account of a technical 
defect in his applicaiicn of 1880. The minor was substantially and for 
all practical purposes represented by his mother. HaRl v. NiRaYAN, 12 
R. 427 

4 ^ ♦ 

(20) Limitation—Decree—Intervener—Judgment-debtor’s acts subsequent to 

sale of his property how far binding on the purchaser at Court-sale— 
Ptaoiice—Sec LIMITATION, 11 B. 45. 

(21) Maintenance—‘Decree for payment of an annuity wiUiout specifying dale of 

payment—Default in paying such annuity—EnJorcetrasJil of payment by 
cxecuUonof decree—Limitation—Computation of time.—A Hindu widow 
obtained a decree, dated 7th September. 1865. directing that a sum of 
Rs. 36 should be paid to her every year on accouot of bet maintenance. 
Tbe judgment-debtors paid tbe annuity fr>r some years. lo 1881 the 
widow applied (or execution of the decree, and recovered three years’ 
arrears. In 1885. payments having again fallen into arrear, she again 
applied for execution, but her application was rejected as barred by 
limitatloo, havini' been made more tbio three years after the last 
preceding application. 

Held, that tbe applicition was not time-barred. The decree created a 
periodically recurring right. Though no precise date was specified in tbe 
decree for payment of the annuity, the judgment-debtors were liable to 
make tbe payment on the day year from its date, and thenceforward on 
the cottespooding date year after year. The decree was. as to each 
year’s annuity, to be regarded as speakiog oo the day upon which for 
that year it became operative, and separately for each year. The right to 
execute accruing on a particular day. limitation should be computed 
from that day should thi judgment debtor fail to obey the order of tbe 
Court. LaKSHUIB.AI BAPUJIOKA v. M.aDH.WRAV B.APUJIOKA, 12 B. 66. 

(22) Modi<f execution—Construction of decree—Decree against mortgaged pro- 

ptrty—Liabilily of judgment-debtor to arrest under such decree—Decree 
not lo bi extended in e-ieculion beyond its terms—Dcs judicala—Principles 
of res-judicala applicable to execution procudtngs —A decree canoot be 
extended io execution beyond tbe real meaning of its terms. 

A decree obtained on a mortgage directed that the judgment-debtor should 
pay the sum adjudged out of the property mortgaged. After executing the 
decree against the mortgaged property, the decree-holder made an appii- 
cation fur execution against the person of tbe judgment-debtor. A notice 
was issued calling upon him to show cause why execution should not be 
further proceeded with. But tbe notice did nut give him any intimation 
of tbe applicati )d for tbe arce.st of bis person, lie did not appear, and 
in bis absofice, an order was made (or bis personal arrest; but the order 
was not executed, as the decree holder did not pay tbo process fee. Sub¬ 
sequently .a frc.sh application wn made for execution against the person 
of tbe judgment-debtor. 

Held, thatas the decree merclv provided for the satisfaction of the judgment- 
debt out of the property mortgaged, the decree could not be executed 
against the person of tbe judgment-debtor. 

Echl, also, that tbe question as to the personal liability of the judgment- 
debtor to sUi-<ly the decree was not concluded by the order nude in the 
previous execution proceedings for execution to issue agimsthis person 
Tbe order would have operated as a res-iuiicata if tbe judgment-debtor 
had been called upon to contest the right claimed bv the decree-holder to 
hold him personally liable under tbo decree, and had then failed in his 
contention to tbe contrary, or allowed the judgment to go by default 
The order was res judicata as to the legal possibility of further execution in 
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Execution of Decree— (Coneiuded). 

terms of the decree, but not as to the special coostructioQ which the 
judgmeot-creditor sought to impose on io it. SfiEIK SUDAN t. Raua> 
CHANDRA BHUNJQAYA, 11 B. 537 

(23) Practice—Garnishee— Attachment by a judgmeDt-creditot of a debt due to 

judgment debtor by a third party—Order upon third party to pay, where 
debt admitted—Procedure where existence of debt not admitted—Civ, 
Pro. Code (XIV of 1882j. ss. 267, 268. 503—See PRACTICE, 11 B. 4.48. 

(24) Rateable distribution—Civ. Pro. Code (Act XIV of 1882', ss. 236, 295, 490 

_Application for execution, necessity of, in order to share in distribution 

under a. 295 —Attachment before judgment, effect of—Decree-holder with 
an attachment before judgment must after decree apply lor execution 
under a. 235 in order to share io distribution—See CiV. PRO. CODE 
(ACT XIV OF 1882), 12 B. 400. 

( 25 ) SaUinexecution—C^ftiiicaU of sale—Confirmation of sale, effect of—Title 

of auction purcfuiser wilhoutcertificate of sale.—The plaintiff as an agricul¬ 
turist sued the defendanc to redeem certain land mortgaged to him with 
possession by her deceased husband. The defendant (ibe mortgagee) plead¬ 
ed that he had bought the mortgagor’s interest in the property at an auc¬ 
tion sale held in execution of a decree obtained against lbs mortgagor (the 
plaintiff’s husband) and that, therefore, the right to redeem was gone. 
The defendant was, however, unable to produce a certificate of sale, and 
the Subordinate Judge held, therefore, that be bad failed to prove bis title, 
and accordingly directed that the mortgage account should be taken under 
the Dekkbao Agriculturists’ Relief Act (XVII of 1879). The defendant 
afterwards found bis sale-certificate, and obtained a review of the above 
order, baton review the Subordinate Judge confirmed his decision, holding 
that as the sale-certificate was unregistered it could not be received io evi¬ 
dence. The defendant then obtained a fresh certificate, registered it, and 
renewed bis appHoation to the Subordinate Judge, who reversed bis pre¬ 
vious order and rejected the plaintiff’s claim. The plaintiff appealed to 
the District Judge, who reversed the lower Court's order and remanded the 
case. Oo appeal by the defendant to the High Court. 

Held, that the order of the District Judge should be discharged. sale-cer¬ 
tificate was not necessary for the purpose of establishing the defendant’s 
title to the property as against the plaintiff. Where property has been sold 
in execution of a decree, a party to the suit io which the decree has been 
passed, or his representative, oanoot, after the sale has been confirmed, 
dispute the title of the purchaser at the sale. The order confirming the 
sale completes the title of the latter as against the former. KhUSHAL 
PAN.^CHAND V. 12 B. 589 

, 26 ) Sale in execution of a decree against a deceased person represented by a 

' ' minor son—How far such sale aflsots interest of an heir not party to 

decree or execution proceedings—See MINOR, 12 B- lOl. 

<271 Sale— Proclamation—Civ. Pro. Code (Act XIV of 1882), ss. 274 and 289— 

' Prooertv broken up into lots—Separate proclamations, whoa necessary 
—See CIV. Pro. Code (act XIV of I882i, 12 B. 368. 

/oo\ 'n,anBfflr of deoree—Execution of a decree o( the Agent for Sardars-Rights 

(28) itansier ^ decree-Civ Pro. Code (Act XIV of 18821. ss. 2. 232. 646 

—jurisdiction— Waiver—Acquiescence—See CIV. PRO. CODE (ACT XIV 
OF 1882), 11 B. 153- 

(29) See ACT HI OF 1874 (HEREDITARY OFFICES, BOMBAY), 12 B. 550. 

30 See CiV. PRO. CODE (ACT XIV OF 1882). 11 B. 662. 724; 12 B. 30, 

(31) See Hindu L-aw (Joint Family). 11 B. 700; 12 b. 19. 

(32) See JURISDICTION, 12.B. 230. 

(33) See Limit.\tI0 N. 12 B. 48. 

(34) Seo Limitation act (XV of 1877), ii B. ii9. 

(35) See MARRIED WOMAN. 12 B. 228. 

(36) Seo MORTGAGE (GENERAL). 12 B. 678. 

(37) See MORTGAGE (REDEMPTION;. 11 B. 172 ; 12 B. 231. 

(38) Seo RES JUDICaTA, 11 B. 114. 

(39) See VATAN DESHMUKHI, 12 B. 80, 
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Executor. 

Hindu Law—Will—Hindu Wills Act (XXI of 1870)—Indian Succession Aot (X of 
1865), 9. 179—Probate and Administration Act (V of 1881), s. 4—Hindu 
will made outside Bombay relating to property situate partly within and 
partly outside Bombay—Probate of suoh will—Effect of—Representation 
of the estate—Parties to sue—Practice—See HINDU Law (WILL) l‘i 
B. 621. " 

Pactum Valet, 

See HINDU LAW (Harrugei, 11 B. 247. 

False Evidence. 

See CRIU. Pro, Code (act X OP 1882), 11 B. 702. 

Fishery. 

Imvioveable proverly—Right of fishery — Possession — Dispossession — Specific 
Relief Act, I of 1877, s Practice—Civ. Pro. Code (Act XIV of 188-21, 

ss. 30 and ti^2—Objection under s. 30 where snif is under s. 9 of Specific 
Relief Act. —The plaintiffs ware fishermen beloncing to the village of N. 
Tbey claimed in this suit for themselves and the other fishermen of their 
village the exclusive right of fishing in the Nagolbna creek between high 
and low water mark, within certain limits sec forth in tho plaint, and, 
under a. 9 of the Specific Relief Act (I of 1877), tbev sought to recover 
possession of that right from Che defendants, who. they alleged, had dis¬ 
possessed them within six months before this suit was filed. The Subordi¬ 
nate Judge held that they had established their right, and made an order 
directing that possession should bo restored to them. The defendant then 
applied to the High Court under its extraordinary jurisdiotioD, contending 
(bat the order made by the first Court was beyond its jurisdiction, the right 
of fishing not being immoveable property within the meaning of that sec¬ 
tion. 

Beld, that the first Court did not act without jurisdiotion, the right claimed 
coming within (he denomination of immoveable property. 

It was contended by the defendants that the plaintiffs, who claimed on 
behalf of other fishermen of the village, should have proceeded under s. 30 
of the Civ. Pro. Code (Act XIV of 1882). 

Held, (bat Che objection was a good one ; but, inasmuch as it was still open 
to the defendants to establish their right by a regular suit, the irregularity 
in the present suit was not such as to call for the exercise of the powers 
of the High Court uo let s. 622 of the Civ. Pro. Code. BHUNDAL PaNDa 
V, PaNDOL POS PaTIL, 12 B. 221 


PAGE 


633 


Foreign Judgment- 


See COMPANY, 11 B. 241. 


Foreigners. 

See ACT XXVIl OP 18G0 (COLLECTION OF DbUTS ON SUCCESSION), 12 B. 150. 

Forma Pauperis. 

See Res Judicata, ii B. IGO (N). 


Fraud. 

(1) Bonami traasactinn for piuposo of defrauding creditors—Deed of conveyancs 

not in real purchaser’s name—Collusive suit by nominee against real 
owner—Decree obtainoJ by fraud—Sub-cquent suit by roil owner against 
nominee for pos-session—Right of party to fraud to sot fraudulent decree 
aside -Golinsivo tranna-ition when hold binding and when set aside—See 
benami Transaction, ii B. 703. 

(2) Soo COMPROMISE. 11 B. 620. 

(3) Seo Fraudulent Conveyance, ii B. 666. 

(4) See KHOT, 12 B. 595. 

(6) Soo LIMITATION ACT (IX OF 1871), 11 B. 78. 

(6) Seo LnUTATiON ACT (XV OP 1877), 11 B. 119. 

(7) Soa MORTGAGE (REDEMPTION), 11 B. 174. 
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Fraudulent Conveyance. 

Fraudulent prefereixce-StaL 13 Eliz., Cap. V—Transfer of property by insolvent 
in consideration of debt barred by limitation^Fraud—Conveyance intrust 
foT pciypicytt of creditors—Hindu widoto^ duty oft to pay husband^$ creditors 
eot^liy—No right of preference—Purchaser from Hindu widow must 
inquire as to her power to sell—Contract Act IX of 1872, ss. 16, 17.—“The 
Englieh Statute 13 Elizabeth, Cap. V, has not, as such, any operation in 
the mofussil oJ India, but it embodies principles of general application 
on account of their essential equity. 

An unequal disposition of property by a person in insolvent oiroumstances, 
and known to be so by the disponee, will be set aside if impeached by 
creditors, except where the transferee has simply pressed a valid claim, or 
made a purchase in good faith. 

The plaintifi, Gopal Myral, obtained a decree against Manchharam on the 
30th September, 1878. Manchharam died in April, 1879, leaving Ambabai, 
a childless widow, him surviving. At his death, Manchharam was in 
insolvent circumstances. On the 7th June. 1879, Ambabai conveyed by a 
deed of sale (Ex. 98) the whole of his property, consisting of a house 
and a satden, to the defendants, who wore his separated brothers, in con¬ 
sideration of two time-barred debts due to them by ber deceased husband. 
At the same time she executed in their favour a rent-note (Ex. 99) by 
which she agreed to pay them a nominal rent for her occupation of the 
house. But no rent was ever claimed or paid. On the same day the 
defendants passed an agreement, in writing, (Ex. No. 114) to the widow, 
by which they undertook to settle the claims of tbs principal creditors of 
Manchharam. But they never acted upon this agreement, nor did they 
communicate if to any of the creditors. and they admitted in their 
evidence that it did not form any part of the consideration for the sale- 
deed (Ex, 98). In 1831 the plaintiff Gopal in execution of ‘>'5 decree against 
Manchharam attached the house conveyed by the sale deed. The attach¬ 
ment was raised at the instance of the defendants, who claimed the house 
under the sale.deed (Ex. 98). Thereupon the plamliff. Gopal. brought 
the present suit to establish his right to attach and sell the bouse as the 
property of bis judgment-debtor. Manchharam. m execution of his decree. 
The deLdants relied upon the deed ol the sale executed by the widow 

(Ex. 93). . , 

Held, that the alleged sale to the defendants (Ex. 98) was not a real trans- 
action supported by good consideration, and must be set aside m so far as 
it interfered with the execution of the plaintiff’s decree. The transferees 
were not purchasers for money, or even creditors diligent in pressing an 
enforceable right. They were members of the vendor s family, and the 
consideration they gave consisted of old and barred claims that could not 
be enforced Payment of such debts by a transfer of the insolvent s whole 
estate to the disappointment of creditors whose claims were not barred, 
was in itself a fraud. Being made to near relatives acquainted with the 
facts, it could not be regarded as a real and practical transaction. 

mid. also, that the character of the transaction was not altered by the agree- 
ment (Ex 114 ) of the defendants to settle the claims of Manchharam s 
creditors ’ That agreement was uot communicated to the creditora. and it 
could be suppressed at any moment by the coocurreoce of the parties to it. 
I? that agreement was independent of the conveyance (Ex. 98) of the 
irooertv to the defendants the latter had no consideration to support it 
cTcent merely the moral consideration to pay a barred debt which could 
not prevail against the obligation to satisfy a decree about to he executed. 
?f on the other hand, the agreement (Ex. 114) was connected with the 
conveyance (Ex. 98». the exclusion of its terms from that document 
aSd the secrecy observed about it stamped the transaction with fraud 
whether the transfer was real or only fraudulent, ^ere was no honest 
trust for distribution which could defeat the plaintiff s execution. 

Maoebbatam might have preferred one creditor to another having an equal 

^ right, and the fact that the creditor was bis brother did not make such a 

preference improper. 

-Rut although Manchharam might have preferred one creditor to another, bis 

® Widow could uot do so. She took her husband’s estates as au aggregate, 
floats and debts together. She was m some degree a trustee, and at any rate 
under a legal obligation to pay bet deceased husband s debts, and to pay 
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Fraudulent ConveyMce—(Concluded). Faob 

them as far as she ooald equally. She was not at liberky to deal 
capriciously with the estate which she coold alienate at all only for special 
purposes indicated by the law. She ought not» in performing the duty oast 
upon her, to prefer one valid claim to another, as her husband might 
have done. This advantage a creditor might have obtained from her 
husband by his diligence^ but on her no pressure could be exercised except 
through the estate which she was bound, pressure or no pressure, to 
distribute among the creditors. 

A purchaser from a Hindu widow must sec that she exercises her power of 
sale strictly, or at least satisfy himself that a sufBcient cause for altenation 
exists. If the defendants told the widow that the claims, in consideration 
of which she made the conveyance to them, were barred by limitation, 
then clearly she had joined with them in a scheme for depriving the judg* 
ment'Creditors of their due. If they did not tell her, they deceived her 
by their silence when, as near relatives getting an advantage, they were 
bound, in dealing with an ignorant woman, to put her in possession of all 
the material facts—Contract Act IX of 1872, ss. 16 and 17. RangilbaI 
KALYANDAS V. VINAYAK ViSHNU, 11 B. 666 ... 438 

Fraudulent Preference. 

Hindu widow, duty of. to pay her husband’s creditors equally—No right of pre- 
fereoce—Purchaser from widow must inquire as to her power to sell — 

See Fraudulent Conveyance, ii B. 66G. 

Gabhan. 

Sea ClV. PRO. CODE (ACT XIV OP 1882), 12 B. 363. 

Garnishee. 

Execution—Practice—Attachment by a judgment creditor of a debt due to judg¬ 
ment-debtor by a third party—Order upon third p.arty to pay where debt 
admitted—Procedure where existence of debt not admitted—Civ. Pro. Code 
(XIV of 1882). S3. 267, 268-So6 PRACTICE. 11 B. 448. 

Qosavi. 

Hindu law—Succession to the estate of a gosavi in the Deccan—A gosavi's right 
to nominate bis successor by a written instrument—See HINDU LAW 
(Succession), ii B. 514. 

Government. 

(1) See INAM. 11 B. 235. 

(2) See KHOT, 12 B. ,531. 

(3) See LLMITATiON ACT (XV OP 1877), 11 B. 428. 

Grant. 

(1) See iNAM, 11 B. 235. 

(2) See V.tTAN Deshmukhi, 12 B. 80. 

Guarantee. 

Considtiialhn—Quaranlce on condition of not takimj proceedings— 

Compounding felonij —S. gave to the cn-duors of tl. a guarantee for the 
payment of the debts due to them by H. As a consideration fortbis 
guarantee the creditors were to abstain from taking criminal proceedings 
against II. for Gftocn days, and by implication wore to abstain from taking 
such proceedings altogether if the said debts were paid witbin that timo. 

Held, that such a guarantee couid not be enforced by the creditors. 

A mar], to whom a civil debt is duo, may take securities for that debt 
from his debtor, even though the debt arises out of a criminal oflencc and 
he threatens to prosecute for that uQence, provided he does not, in con¬ 
sideration o( such secucitics, agree not to prosecute. He must not, how¬ 
ever by stilling a prosecution, obtain a guarantee from third parties. 

KEssowji Tulsidas V. huujivan MuLJi. 11 B. 566 ... 373 

Guardian. 

(1) Aiul ward—Inability of guardian to contract on behalf of infant ward so as 
to bind him personally—Eifcet of Act VI of 1SG2 {Bombay), s. 12, in regard 
to a charge upon a taluk tari estate in the Ahmedabad District during the 
period of management. —A guardian cannot contract in the name of a 
ward so as to impose on him a personal liability. 
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Otiardian— (Concluded). 

Aot VI of 1862 (Bombay), for the ameliocatioD of the condition of talnk- 
dats in the Ahmedabad OoJleotorate and for their relief from debts.” was 
intended lo deal with alt debts and liabilities whioh could possibly impose 
a charge upon the talukiari estate at the end of the period of management, 
when the estate was to be restored to the talukdar free of incumbranoe, 
excepting the Government revenue. If debts amounted to more than the 
surplus of rents during the management, of which the maximum period 
was twenty years, they were not to be paid. 

A widow, S3 guardian of her infant son, the heir of talukdari estate in the 
above district, validly transferred villages, part thereof ; and in the deed 
of transfer, to which her ward was by her as his guardian nominally a 
patty, contracted to indemnify the purchaser in case the Government 
should claim and enforce a tight to revenue upon the villages which she 
transferred as being rent free. The deed purported to make both guardian 
and ward personally liable in this respect, and also charged the liability 
upon other parts of the talukdari estate. The infant attained majority, 
and the estate was then placed under management, witbio Act VI of 1662. 
During the period of management the Government claimed and enforced 
payment of revenue upon the villages. 

Eeld, that there was no personal liability on the part of the talukdar created 
by the above; also, that if the charge on the estate bad been validly made, 
it fell, at all events, within the terms of s. 12 of Act VI of 1862, absolving 
estates from liability for debts inourrei, not only before, but during the 
period of management. WAGHELt Rajs.^NJI v. Shekh MasluDIN, 11 
B. 551 (P.C.) = 14 I.A. 89 = 11 Ind. Jar. 315=5 Sar. P.O.J. 16 

(2) Joint family—Hindu law—Mortgage by father and eldest son—Death of 

father and eldest son—Decree obtained by mortgagee agaiust minor son 
represented by the widow—Sals in execution—Subsequent suit by minor 
to set aside sale—Limitation for sucb suit—Act XV of 1877, s. 7 and 
art. 12—Family debt binding on minor son—Minor-Guardian—Repre¬ 
sentative of minor in a suit against him—Certificate—Act XX of 1864— 
See Hindu Law (Joint Family), 12 B. 18. 

(3) See Execution op decree, 12 B. 427. 

Guardian ad Iliem. 

See Minor, 12 B. 553. 

Halai Bhatia Caste. 

See Hindu law (M.arhiage), 11 B. 412 . 

Hereditary Qumastas. 

Sec Vatan Deshmukhi. 12 B, 80. 

Hereditary Office. 

Sea Act lit op i874 (Hereditary Offices, Bombay), 12 B. 6i4. 
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See Oiv. Pro. Code (Act XIV op 1882), 12 B. 366. 

ii 2.—Adoption. 

(1) AdopUd 3on*s right to impeach alienation unnecessarily made by his adoptive 

mother before his adoption—WidotVf alienation by-^Alienee from widow 
bound to inquire if legal necessity for alienation — Evidence—Onxxs of prov¬ 
ing necessity for alimation by the widow.^The plskiatiB oWimed, the 
adopted sod of one Bbau Khopkar, to recover possession of bis adoptive 
father's property, which bad been mortgaged by bis (Bbau Ehopkar's) 
widow, Radbabbai, (defendant No. 1), to the third defendant. Bahiru, prior 
to the plaintifi's adoption by bet. The property had come into 
Radbabai’s possession incumbered with a mortgage eSeoted by her husband, 
and, in order to redeem the mortgage, she mortgaged the property again to 
one Yesu. She subsequently paid o& Yesu'e debt, amounting to Rs. 8.629, 
and in 1876 she mortg-iged the property for Rs. 5.099 to one Bahiru, (defend¬ 
ant No. 8), who was put into possession. In 1861, she adopted the plaint¬ 
iff, and in 1882 the plaintiff brought the suit to recover the property. He 
contended that Radbabai bad no power to alienate or mortgage the 
ancestral immoveable property of her deceased husband, and he claimed, 
as tne adopted sod of Bbau Kbopkar, to be entitled to the property free 
from the mortgages or other incumbraoces wi^h which R^dbabai had 
attempted to chargo it. For the defendants it was contended {inter alia) 
tbit, tbd plaintiff Q^uld not impeach trsosaotioos effected by his adoptive 
mother prior to bis adoption. 

Beli, that the plaintiffi as the adopted son of Bbau Kbopktr. had a right to 
impeach the unauthorized transactions of the adoptive mother, Radbabat, 
who possessed only a widow';^restricted power of alionitiou The plaintiff 
was adopted by Radhabai to her busoaod, vvbo vvis the last owner of the 
ancestral property. Tae pUineiSat once succ'^edel to that property upon 
his adoption ; and as heir of his adoptive father was entitled to object to 
any alieoatioo made by Rtdhabti, on tbs principU that the restrictions 
upon a Hindu wid)w's power of alisnacioo are iosepirable from her estate, 
and their existence doa^ not depent on that of heirs capable of Uking on 
her death. 

Beld, also, that the plaintiff was entitled to redeem the property on payment 
of such amount only as was raised by Radbabai for the purpose of meeting 
expenses necessraily incurred by her. 

Held, further, that the onus of proving the necessity for alienation lay upon 
Bahiru, (defendant No. The Court found that there was no evidence 
that any sum beyond Rs. 3,629, the amount of Yesu's mortgage, was* 
really required by Radbabai. and. accordingly, directed th%t the mortgage 
account should betiken between the plaintiff, and Bahiru (defendant No. 

3|, 00 the footing that the principal of the mortgage debt was Rs. 3,629 
only, instead of Rs. 5,909. LaKSHM^M Bhau Khopkar v. BaDHAHAI, 
Govindrav and Bahiru, ll B. 609 «12 lad. Jur. 80 ... 401 

(2) Adoption among Brahmans‘-Diivadnyn enste^Adoption by antonsured wuhfW 

- (Jt>remonie$ essential to adoption—Effect of confiicting opinions among 
Slnstvis as to valiitty of adoption—Estoppel — AdopUng widow estopped 
from denying validity o/ adf^pdon—Evidence—Custom of caste—Opini^m of 
caste expressed at viceting—Inheritance ^Effect of adoption—Inherxtnme 
of adopted — Widow diverted of estate—Conditional adopt im—Agreement 
at time of adoption affecting rights of adopted son ,—The defendant's 
husband V.,died intestate in 1673, leaving bis widow (the defendant), and 
son. B., him surviving. A posthumous son. R., was subsequently born to 
him, who died an infant aged four months. B.. died in July, 1677, aged seven 
years. The plaintiff allegedtb.it oo the I8th April. 1H7B. the defend lot 
adopted him as the heir of her husband, V . and on the bame date made an 
agreement with bis (the plaintiff's) natural father, whereby be was 
deprived of the immediate rights in the estate of the said V., to which be 
became entitled by reason of hie adoption The agreemnt was in the 
following tormn 

** Memorandum of agreement made this the I8th day of April, in the 
Christian year 1878, between Balkrishna Ctonoba of Bombay, Hindu 
inhabitant, of the one part, and Lakshmibai, widow of Vinayakrav Jagan* 
natb Sbankarsett, also of Bombay, Hindu inhabitant, of the other part. 
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Whereas the said Vinayakiav Jagannatbji Shankarsett, died intestate at 
Bombay, on oc about the 5tb day of October. 1673, leaving him surviving 
the said Laksbmibai, as his only widow, a son named Bhowanishankat 
alias Balia Sabeb, who was born during his life4ime. and another son, 
named Rav Sabeb who was born after bis death, as bis only heirs and 
legal representatives him surviving. And, whereas, the said Rav Sabeb 
died while he was an infant, and the said Bbowanisbankar died at the age 
of seven, leaving the said Laksbmibai, his mother, as his only heir and legal 
representative him surviving ; and, whereas, the said Laksbmibai widow, 
is desirous of adopting a son as heir to her said husband, and has requested 
the said Balkrishna Ganoba to allow her to adopt one of his sons, named 
Sitaram Balkrishna who has now attained the age of eleven year:*, on the 
terms and conditions hereinafter mentioned, which the said Balkrishna 
Ganoba has agreed to do. Now these presents witness that, in pursuance of 
the said agreement and in consideration of the premises, the said Bal¬ 
krishna Ganoba has agreed to give, and the said Laksbmibai has agreed 
to accept, in adoption the said Sitaram Balkrishna, on the express terms 
and conditions following, that is to say 

“I. That the said Laksbmibai, widow, shall have during her life-time, 
both before and after the said Sitaram Balkrishna has attained bis majo¬ 
rity absolute power and control over the whole of the immoveable and 
moveable property, estate and effects so inherited by her as the heir and 
surviving legal personal representative of Bhowanishankar Vinayakrav, 
as aforesaid, and shall be at liberty to deal with and manage the same ac¬ 
cording to her own absolute disoroiion, as she may, in the exercise of such 
disrcetioD, deem most advantageous to the estate. 

“II. The said Lakshmibai, widow, shall And will during her life provide 
the said Sitaram Balkrishoa with lodging, food, clothes, medical attend¬ 
ance, and all other necessaries ; and will generally maintain and educate 
him at her own expense in a manner suitable to the position of his family, 
and will get him married and perform the usual ceremonies on his mar¬ 
riage at her own expense as aforesaid in a manner suitable to the position 
and respectability of the said family. 

That after the death of the said Laksbmibai, widow, the said Sita¬ 
ram Balkrishna, his heirs, and legal representatives will be entitled to in¬ 
herit for bis and their own absolute use and benefit all the moveable and 
immoveable property, estate, and effects of which the said Laksbmibai, 
widow, shall be possessed at the time of her death. 

“ IV. That the terms and conditions specified and contained in clauses I 
and II and III of the agreement shall have full effect and be considered as 
valid and operative in every respect, any provision of law or the Hindu 
Shastra to the contrary notwithstanding-” 

The plaintiff alleged that since be bad attained majority he had always re¬ 
pudiated the validity of the agreement as affecting bis rights in any way. 

The plaintiff also alleged that on the Dassara day of 1883 the defendant 
assembled bee friends and relatives, and, in view of the approaching majo¬ 
rity of the plaiotifi, which ho attained on the 14th December, 1883, an¬ 
nounced her intention of making over to him all the estate of her deceased 
husband, V.; and that she thereupon renounced and waived all the benefits 
which she had tried to retain for herself by the agreement of the 18th April 
1678, and expressed her intention to devote herself to a religious liie, The 
plaintiff complained that recently the defendant had begun to interfere in 
the management of the estate, and that she bad alleged that the plaintiff’s 
adoption was invalid, on the ground that her (the defendant’s) head bad 
not been shaved at the time of the adoption, and had threatened that she 
would proceed to adopt a son and ruin the plaintiff He pr.ayed for a 
declaration that be was the validly adopted son of, and entitled to the 
property which formerly belonged to V., and that the defendant was only 
entitled to a maintenance ; that the agreement of the 16th April, 1878, was 
invalid; or, in any event, that the defendant had given to the plaintiff all 
rights to which she might have been entitled under the said agreement, &o. 

The defendant admitted that she bad performed certain ceremonies which 
she intendod to be an adoption of tho rlaintiff aa a son of V, ; but she 
alleged that at the time of the said adoption she had not, nor bad since, 
undergone tonsure ; and that according to the custom of the Daivadnya 
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community, to which she and the pldintiS belonged, a widow could not 
adopt until her head had uodecgone tonsure. She also stated that the 
majority of her caste bad declared the said adoption to be invalid, and she 
submitted the question as to its validity, to tbs Court. With regard to 
the agreement of the 18th April 1678, she contended that of the adoption 
was valid, the plaintiff was bound by the terms and conditions ccntainad 
therein, as she would not, except upon those terms and conditions, have 
adopted him. She further contended that on the death of her husband, 

V. bis SODS B and become entitled to his estate, and that upon the 
death of B., who was the survivor of the said two sons, she succeeded to 
the estate as heiress to B. 

Held, that the adoption of the plaintiff was a valid adoption. From the 
evidence it appeared that the requisite religious ceremooies bad been per¬ 
formed* Before the defendant took pare in them Shastris were consulted 
as to whether the defendant while untonsured could properly do so, and 
on making certain expiatory gifts she was prooouooed competent. Under 
such circumstances the Court could not hold her to be incompotenti Even 
if other Shastris were of a different opinion, a Civil Court could not deoido 
between Gooflioting opinions upon such a question of ecclesiastioal 
etiquette. 

If an adoption be performed with all requisite rites, with the assistance of 
priests, and in accordance with the opinions of Shastris^ the Court will 
uphold it. even against the opinions of other Sh'istris expressing or enter* 
taining contrary views. 

Whether an adoption is valid among Brahmans without the per¬ 
formance of the essential religious ceremonies ? 

Held, also, that the defendant was estopped from denyjog the validity of 
the plaintiff's adoption. She bad taken the plaintiff in adoption, brought 
him up, and married him as the adopted son of her husband, and had put 
herself forward as bis mother. She could not now, when the plaintiff 
might have lost all right in his natural family, S'^sert that she bad not 
validly adopted him. 

For the purpose of proving that by the custom and in the opinion of the 
Daivadnya caste an adoption by an unconsored widow was invalid, evi* 
denco was tendered to the following effect :—(l} that there bad been 
many instances of adoption in the caste, and in every such case the 
adopting mothor had undergone tonsure, and that there had been no 
instance the other way ; (2) that the caste was divided in opinion as to 
the validity of the adoption, but that at a meeting of the caste it was 
declared by a Krge majority that the adoption was invalid. The Court 
refused to allow such evidence to bo called, bolding that it would merely 
prove what tho Court, in the absence ol evidence to tbo contrary, would 
assume to be the case, viz., that tbo widows of the caste usually or invari* 
ably, followed the dictates of the Hindu ceremonial or religious law, which 
ordains that widows shall shave their beads, and that it would prove 
nothing more ; and with regard to the opinion of the caste, that such opi¬ 
nion even if expressed by a majority at a caste meeting, .is it would not of 
course bo binding upon the Court, ought not to affect its judgment. 

iZefd, also, that tho defendant by adopting the plaintiff divested herself of 
tho estate of V., to which she had suocoeded on tbo death of !>., and that 
the plaintiff upon bis adoption bocamo entitlod to the property. 

Beldy that the effect of tho agreement of the I8th April. 1878. was to givo 
tho defendant the bcDcCcial ownership of the estate for her life, with the 
largest possible discretionary powers of managomont, subject to the duty 
ol maintaining and educating the plaintiff. 

Held, also, that tho agreement was valid and binding on tbo plaintiff, and 
that the defendant bad not waived the benefits to which she was entitled 
under tbo provisions. R4VJI ViNAYaKItAV J \OANNATH SHANKARSBTT 
V, LAKSHMIJiAI. 11 B. 381 ... 250 

(3) Adoption bif an U9ifnarriei iuin — Hindu f —Vdoption by an unmarried 

man is not invalid. CiOraL AnaNT v. NAUAY aN GaNBSH, 12 B. 329 ... 704 

(4) Adoption directed bi/ will^Bftquest of prooerly by will to the boy named for 

adoption by testator—Adjption a condition pretedent to such boy taking 
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under the will—Condition'll gift on adoption ^Conditions proposed by 
natural father before consenting to give his son in adoption—Adopting widow 
not obliged to consent to smH conditions,—G. T., a Hindu of the Bbatia 
caste, died oq the 6tb Sepcember. 1867i having by his will, dated the same 
day, directed that, in case no son was born to him. his widow 8, (the 
plaiotiS), should adopt the son of bis nephew, who was to be *‘made his 
adopted son.*’ The following was the material part of the will :— 

^*15. Daring my lifetime, or subsequently to my decease, should a child 
(begotten) by me not be born of the womb of my wife Sbamavaboo, then 
1 direct and order and appoint as follows:—Thera is my nephew Bfaai 
Dwarkadas Vasanji. He has now one son to whom hs has not as yet given 
a name. My wife Sbamavaboo is to take that son in adoption after my 
decease, and be is to be made my adopted son* And after wbat is men* 
tioned in (this) my testamentary writing has been done acoordingly, T give 
(him), as an inheritance, all the residue of my property left at the time, 
and I appoint him as my heir. This lad is to perpetuate (myl own names 
as (if he were) the son of my loins, and (be) is to pay as muoh respect to 
my wife Sbamavaboo as (if she were) bis own mother ; and agreeably 
to bet directions be is to act righteously. And my wife is to have 
this lad married, as (though be were her) own son, and upon his 
marriage, Rs. 20,000 are to be expended out of my property. And 
during the lifetime of my wife, should this lad die without coming of 
age, then, my wife is duly to take in adoption such other (or second) son 
of Bbai Dwarkadas as may be (living) at the time^ and he is duly to be 
treated as my son. (All) are duly to act towards him io all respects 
agreeably to wbat is written above, and be is to obey my wife Sbamavaboo. 
If by the will of Providence it should so happen that there may be no other 
son of Bhai Dwarkadas, then I appoint my nephew Dwark-idas Vasanji as 
the heir of my property. And to him I give as an inheritauce all the residue 
of my property left at the time. (It is given) in the following manner.” 

In 1870 this suit was filed by the plaintiff, (the widow and executrix of 
testator), for the purpose of having the will construed. The plaintiff 
(inCer alia) complained that the defendant Dwarkadas Vasanji had refused 
to give bis infant son in adoption to the plaintiff, and had named him 
Sundardas Dwarkadas, and had no other son. In bis written statement, 
filed In 1S71» the defendant Dwarkadas Vasanji denied that he had refused 
to give his said soo in adoption. In a subsequent written statement filed 
on tbe 4th March, 1872. he informed the Court that a second son 
(Narronji) had since been born to him, and he submitted to the Court 
wbat were tbe rights and interests of such sons under the will. A decree 
was made in tbe suit in Match. 1872. In January, 1878, the plaintiff 
presented a petition to the Court, stating that Sundardas having been 
born on tbe 29(rb April. 1867, was of the age of ten years and 0 months ; 
that according to tbe custom of the testator’s caste, the period during 
which he could be adopted would terminate on his attaining the age of 
eleven years, vie., in April, 1878; that she was ready and willing to adopt 
him, and bad offered to do sc, but that bis father, (tbe first defendant), 
had refused to give him iu adoption. She prayed (inf^r alia) that it might 
be declared that, iu tbe event of the first defendant failing to give tbe 
said Sundardas in adoption, the first defendant and his two sons took no 
benefit under tbe s^id well. 

The first defendant filed a counter petition in wbiob be stated that he was 
always willing to give his son Sundardas to be adopted by the plaintiff on 
certain conditions, but that she bad refused to consent to them, or to any* 
thing which would in the leist interfere with her authority as a mother 
over the boy when adopted. He stated that the plaintiff was an adherent 
of a sect which held certain pernicious and immoral doctrines, to which 
be was much opposed, and which had been abhorred by the testator ; and 
that, unless certain oooditions, which be suggestad, were imposed upon 
tbe plaintiff, tbe moral obaraotac of bis son, if adopted, would be in danger 
of fatal injury. 

3eld, that tbe infant sons of tbe first defendant took nothing under the will, 
unless adopted. 
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Held, ftlso, that the plaiatifi was under no obligatioD to take the infant 
Sundardas in adoption on the conditions proposed by the first defendant, 
his natural father SHAUAVAHOO v. DWARKADaS VaSANJI, 12 B* 202, 620 

(5) Adoption during wife^s pregnancy—Posthumous sou, rights o/, in family pro* 

'pitiy—Wxll limiting legal share of such sou.— The adoption of a son by a 
ohildlesa Hindu is valid, although at the time of adoption bis wife is 
pregnant. The possibility that a son may afterwards be boro to him, does 
not invalidate the adoption. 

A posthumous son takes the family property by right of survivorship, on 
the principle of relation back to the time of the father's death which ap¬ 
plies in the analogous case of inheritance and partition, and the rights of 
such a son stand on the same footing as those of a son in esse at the time 
of the father's death. A father, therefore, can no more interfere by bis will 
with the right of a po.sthumou9 son to bis share of the family property as 
fixed by law, than with the right of a son in esse at the time of bis death. 

An adopted son stands in the position of a natural soDi subject to having 
his share reduced to one-fourth in the event of a natural son being subse* 
quently born. 

R. died, leaving him surviving his widow, who was then pregoaut, and the 
defendant whom be had adopted a few days before his death. By his will 
R directed that, in the event of a son being boro to him after his death 
his property should be divided equally between such son and the defend* 
ant, but otherwise all his property was to go to the defendant. Shortly 
after R's death a son (the plaintiff) was born, The present suit was 
brought by the guardian of the plaintiff to recover the family property 
from tUe defendaot, It was conicndod that the adoption of the defend¬ 
ant was invalid, having taken place during the pregnancy of the plaintiff’s 
mother, and that R's will, in po far as it was in prejudice of the plaintiff's 
rights as a son, was also invalid. 

Held, that the adaption of the defendant by R. was valid, ootwithsUnding 
that R's wife was pregnant at the time of the adoption. 

Held, also, that R.’s will was inoperativo in so far as it reduced the pUinb- 
iS *3 share to a moiety of the properly, On the birth of the plaiatifi the 
defendant, as the adopted son, became by Hindu law entitled only to one 
fourth, the plaintiff, as tho natural son. taking the other three-fourths. 
HaNMANT RaMCHandra V. BHIW.KCH.ARYA. 12 B. 105*12 Ind. Jur. 274. 56 

(6) W%ll^Adoption directed to^be made, not by testator's widow, but by the widow 

of hts deceased so7i—Such adoption is an adovtion, nof to testafor himself, 
but to his deceased son—Adoption of testator's nephew directed by will — 

Bequest of prof^erty to $u:h nephew — Adoption a condition precedent (c his 
taking the projyerty under the tvill—Persona disignata — Bequest of properly 
to an unntatiitd gronddavyhler of testator, and afttr lur death to Jur 
children, if any, is a gift of life interest in such property. —K. a Hindu, by 
bid will dated the day before bis death, decUred that it was his wish to 
adopt his nephew Karam;»i, as his son. but that, if he should bo unable to 
do so in his lifetime, bis daugbter-in-law LadkJivahu, (the widow of bis 
deceased son Liladbar), wa'* " to take the said Kararosi in adoption. 

This will then c*>ntinued : “His adoption cerem )ny is to be performed. My 
property, which may remain as a residue after all the things mentioned in 
my will have been done, I give to this lad as bis inheritance, and I 
appoint him as my heir.” A siihsequcot clause of the will directed as 

follows: - , * j / u i. \ 

46. “ In the twenty-eighth clause above it has been directed Itbat a son) 

should bo adopted. In accordance thorewiih, after tho eaid Karamsi 
shall have been adopted, should he die without leaving any descendants, 
then C/ioru Ladkavabu is duly to adopt out of my father Jadu Asar’.s 
descendants, any lid who may be found fit. And if the said Ladkavahu 
should not be living at that time, then (any) lad (begotteni of tho loins to 
my father Jadu Asar who may appear to my executors to be fit. is duly to 
bo appointed my heir. And to him my property, as mentioned above, is 
duly to be given in inheritance. And bis adoption ceremony is to bo per¬ 
formed. And tho outlays on the occasion of bis marriage also are duly to 
bo made as written above.” 

Held, that the direction by the testator to his daughter-in law to adopt a son 
was a direction to her to adopt a son to herself and her deceased husband 
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Liladhar, and not to adopt a son to the testator; the former being the 00 I 7 
adoption whioh she was by Hindu law competent to perform. 

Eeldf also, that, unless Karamsi was adopted as directed by the will, be 
was not entitled to the testator’s property. His adoption was a condition 
precedent to his inheritance. 

The will also contained the following devise in favour of the testator’s grand¬ 
daughter Eessarbai, who was unmarried at the date ofE’s death:— 

27. " When Kessarbai may marry, there is to be given to her out of my 
immoveable property one house which has been purchased from Shah 
Virji Narsi’s widow Lilabai. * * * That (house) is to be given to CAon 4 

Kessarbai as kanyadan. The rent which it may yield, Eessarbai may 
enjoy after (she) my grand-daughter shall have married. And after 
Kessarbai’s decease (the ownership of) the eaid house shall duly be enjoyed 
by Keasarbai’a children. If by the will of God Eessarbai should die without 
(leaving) descendants, then my ‘Trustees’ are duly to take back the said 
house into their possession.” 

Held, tha,t under the above clause, Eessarbai was entitled only to a life 
estate in the house. KARSANDas Natha v. Ladeavahu, 12 B. 185 ... 

3.—Alienation. 

(1) By a widow of her husband’s estate in order to pay bis time-barred debts— 

Widow’s status as distinguished from that of a manager—Practice—Evi¬ 
dence—Copy of a copy—Objection taken, in appeal, to a document admit¬ 
ted in the Court of first instance—See HINDU LAW (WIDOW), 11 B. 320, 

(2) Joint family—Hindu law—Manager—Sale of family property by manager 

when binding on an adulc member of family absent at time of sale—Con¬ 
sent to such sale—See HINDU Law (JOINT FAMILY). 11 B. 605. 

(3) Mortgage by a father—Decree against father on mortgage giving possession 

with interest and costs—Son’s liability to satisfy the decree as to interest 
and costs—Practice—Amendment of plaint—See HINDU Law (JOINT 

Family), 12 b, 431. 

(4) Mortgage by father—Decree subsequently to father’s death against eldest 

son as heir of father—Minor sons not parties—Sale in execution of family 
property other than that comprised in mortgage—Subsequent suit by 
minor sons to recover their shares—Minor sons when bound by decree 
against eldest son as heir of father—See HINDU LAW (JOINT FAMILY), 11 
B. 361. 

(5) Purchase—Notice—Joint family—Ancestral property—Hindu law—Aliena¬ 

tions by father—Sou’s liability for father’s debts—Limitation Act XV of 
1677. 9. 14—Exclu.sioD of timotakeu up in prosecuting a former suit 
which was eventually withdrawo—See HINDU LAW iJoiNT FAMILY), 
12 B. 625. 

( 6 ) Widow—Hindu law—Adopted son’s right to impeach alienation unnecessarily 

made by his adoptive mother before his adoption—Widow, alienation by 
—Alienee from widow bound to inquire if legal necessity for alienation— 
Evidence—Onus of proving necessity for alienation by the widow—See 

Hindu Law (Adoption), 11 B. 609. 

(7) See Hindu Law (Widow), ll B. 325. 

- 4 .—Caste. 

See Hindu Law (Adoption), 11 B. 38i. 

-5.—Custom. 

(1) Inheritance in Presidency of Bombay—Daughter, interest of, in Bombay in 

property inherited from her parents—Usage, the law of inberitance in India 
—Micakshara and Mayukba, authority of—Bight of female in Bombay 
taking by inberitanoe-See HINDU L.t^W (INHERITANCE), 11 B. 285. 

(2) See HINDU LAW (ADOPTION), 11 B. 381. 
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(1) Joint family—Hindu law—Ancestral proparty—Alienation by father—Son’s 

liability for father’s debts—Execution—Purchaser—Notice—Limitation 
Act XV of 1877, s, 14—Exclusion of time taken up in proseeutina a former 
suit which was eventually withdrawn—See HINDU Law (JOINT FAMILY), 
12 B. 625. 

(2) See Hindu Law (Joint Family), 12 B. 18. 

■ —7,—Exclusion from Inheritance. 

Bee Adverse possession, ii B. 455. 

-8.—Gift. 

(1) Incomplete gift—Jurisdiction—Small Cause Court—Suit by executor to recover 
promissory notes on ground that the gift of them to defendant was inoom- 
plete-Act XV of 18^2. s. IS-See SMALL CAUSE COURT. 19 B. 573. 

(2' Will—Bequest of property to an unmarried grand daughter of testator, and 
after her death to her children, if any, is a gift of life interest in such 
property—See HINDU LAW (ADOPTION), 19 B. 185. 

(3) See HINDU Law (ADOPTION), 12 B. 202. 

9.—Guardianship. 

(1) Marriage-Custody—Right of fatbec to give his daughter in marriage—Con- 

duct of father forfeiting such right—Suit by a father to restrain his wife 
from giving their daughter in marriage without his consent—See HINDU 
LAW (Marriage), 12 B. iio. 

(2) Marriage—Paternal relatives-Their authority to give a girl in marriage— 

Civil Court’s jurisdiction to interfere with jtbis authority—See HINDU 
Law (Marriage), 12 B. 430. 

- 10 .—Inheritance. 

(1) Inheritance in Presidency of Djnibay-Dauqhter, interest of. in nombap in 

vrovertu inheriUd from her parents - Usage, the law of inheritance tn India 
^Mitah^hara and ilayukha, authoritp of—Right of females tn Bombay 
taking by iulierUance.—'Utidec the Hindu law as prevailing in the Presi¬ 
dency of Bombay, a daughter inheriting from a mother or a father takes 
an absolute estate, whicli passes on her death to her own heirs, and not to 
those of the preceding owner. 

No statute law exists regulating the devolution of property amongst Hindus. 
The law, therefore, to be applied iu case of inheritance is usage of the 
country iu which the suit arises ; see Bombay Reg. II of 1827. s. 26. 

The commentaries and text- books embody, in many instances, the rules formed 
and enforc'^d by custom, but custom, even ou Hindu principles, may and 
must have power without their aid. They do not govern the usage of the 
country, save by a reflex proces-s ; it is the usage which adopts them, and 
they are law only because of this adoption, in the sense and within the 
limits according to which their rules are accepted. Notmerely the recep¬ 
tion, but the oxaol extent of the reception, of any law book is governed 
by 

In the Maratha country the Mitakshara is the principal authority upon 
Hindu law but in doubtful cases it may properly be construed by the 
\icht, of the Mayukha, the u^age of the country having adopted the latter 
as well as the former. This course was followed in 1 B.H.C.R, 118, where 
a diSerent construction of the Mitakshara was allowed to prevail in 
Bombay from that which bad been adopted for Bengal. 

In Bombay, if not in other provinces in India, a female may take by 
inberitanco from a male, an absolute as opposed to a life estate, and one 
excluding any interest of lh« next heir, as such, of the propositus. 
BHAOIKTElIltAI V K.VHNU.HUAV, 11 B. 235 (F.B.) 

(2) Misiing person—Presumption of death-Claim after seven yenrs-Co owners 
~ Absent co-oivner—Claim to his share of property a question of evidence, 
not of succession — Evidence Act 1 of 1872, s. 102. D.. G., and B. were 

oo-owQcrs of certain hhoti villages. B. disappeared, and was unheard of 
for more than seven years. In bis absence, D. received his (B. s) .share of 
the rents aud profits. G. claimed to be entitled to a moiety of B.’s share 
therein, and brought this suit against D. 
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BeH, that 6. was eotisled bo suoh moieby, B., having been absent and un> 
heard of for more than seven ^ears, might be presumed to be dead, under 
s. 108 of the Evidence Act I of 1872; and G., as one of bis two survivore, 
was entitled to a moiety of his property. 

Where the right of a party claiming to succeed to the property of another is 
based on the allegation that the tatter has not been heard of for more than 
seven years, the question to be decided is one of evidence, and not a part 
of the substantive taw of inheritance. Dhondo BhieajI v. GANBSH 
BHIKAJI, 11 B. 433 ... 281 

(3) Step-mother preferable to widow of half-brother—Evidence Act I of 1872, s, 92, 

proviso 4—Ora2 agreement to rescind registered document. —As between 
the widows of specified heirs who are qolraja sapindas, the step-mother, 
being the widow of the father who is higher on the list than the half 
brother, is preferable to the widow of the half-brother. 

Where the defendant claimed the property as a preferential heir, and also 
set up an alternative defeoce of an alleged oral agreement oancelltag a re¬ 
gistered deed of sale of property b; her co-widow to the plaintifis, the lower 
Court was of opioion that proviso 4 of s. 9iol the Evidoace Aot I of 1872 
was a bar to any inquiry into the msrits of this defence. 

Held, that the lower Court was wrong. The object of the oral agreement 
was not to rescind the original transaction, but to transfer any rights, 
acquired by the plaintifis, to the defendant, and was an entirely netv 
transaction. RAKHMABAI v. TUKARAU, 11 B. 47 ... 31 

(4) Stridhan—Hindu law—Mayukha—Property given to a woman by a stranger 

—Devolution of such property—Daughter’s daughters not entitled to it 
—Son’s widow preferred as gotraja sapioda—See HINDU LAW (STRI¬ 
DHAN), 12 B. 505. 

—-11.—Joint Family. 

(1) Adverse possession—Possession by one member of family—Neglect by plaint¬ 

iff to take possession of bis share notwithstanding request that he would 
do so—Limitation—Effect of such cefusil for purposes of limitation— 

See ADVERSE POSSESSION, 11 B. 365. 

(2) Ancestral properly —Joint family—Alienations by father —Son’s liability for 

father's debts — Execution—Purchaser — Notice—Limitation Act (XV of 
18771. s. 14— Exdusion of time taken up in prosecuting a former suit which 
7015 eventually withdrawn. —Where a Hindu governed by the Mitaksbara 
law seeks to sot aside bis father’s alienations of ancestral property, if the 
alienees are patohasers at Court-sales held in ezecution of decrees against 
the father, it is not enough for him to show that the debts, for wbiob the 
decrees were passed, were cootracted by the father for immoral purposes ; 
it must aleo be shown that the auction-purchasers had notice that the 
debts wore so oontraoted. The points to be determined in such oases are ; — 

(1) Wbat was the interest (hat was bargained for and paid for by the pur¬ 
chaser ? Was it the lather’s interest only, or was it the interest of the 
entire family ? 

(2) Were the debts, for which the decrees were obtained under which the 
prooerty was sold, cootracted for immoral purposes ? and 

(3) Had the purchaser notice that the debts were so oontraoted ? 

The plaintiff sued in 1883 for partition of anoestral property, consisting (inter 
alia) of certain thikan.’; which had been sold in ezecution of decrees passed 
against his father. The plaintiff, though an adult at the time, was not a 
party to the suits in which the decrees were passed against the father, 
nor to the ezecution proceedings. In the certificates of sales granted to 
the different purchasers, the property sold was described as being a four- 
annas’ share, which would be equal to the shares of the father and the son 
together. bu( this description was qualified by the statement that " the 
right, title and interest in the above-mentioned property of the said Ravji 
{i.e., the father) was sold.” There was nothing to show that the purchas¬ 
ers bargained for and paid for the entire family estate. Moreover, the 
plaintiff’s possession and enjoyment of the thikans in question was never 
disturbed, though the sharers had eaoh a separate possession of distinot 
portions of the ancestral property. 
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Seld^ that aodec the oiroumstaaces the father’s iaterest alone passed to the 
auotion-pacobasers. 

Beld, farther, that bhe plaintifi's olaim with regard to eight other thikam in 
dispute was time-birred. On the iale of those thikans in ezeoution of 
decrees against his father, the plaintiff intervened, and obstcuoled the 
auotion-parohasers in obtaining possession. His obstraotion was. however, 
removed by an order of the Court, dated 23rd October, 1673. The present 
suit, whioh was filed in 1893, not having been brought within one year 
from the date of that order as requited by the Uw then in force, the olaim 
was clearly time-barred. The plaintiff was not entitled to a deduction of 
the time taken upin prosecutioga former suit, which was filed up in 1872 
and disposed of in i883 : as that suit did uot fail for want of jurisdiction 
or any defect of a like n ttuce such .ts is contemplated by s. 14of the Limi¬ 
tation Act XV of 1877. but was withdrawn by the plaintiff himeolf for 
want of parties, with liberty to bring a fresh suit. S- 374 of the Code of 
Civil Procedure (Act XIV of 1882). therefore, applied to the present case. 
KRISHNAJI LAKSBMAN v. VITHAL RAVJI RBNOE, 12 B 625 ... 900 

(3) Decree aqain&tOie lather alone—AUachnitnt of family property in execution 
of such decree—Son’s interest in the family prooerly when bound by decree 
'against the father or by sale ejected by the father —Civ. Pro. Code (Act 
XIV of 1332), s. 266.—Where, in a jointHiudu family, the father disposes 
of family property, the son's interest is bound, unless cbe son can show, 
in procerdiogs taken for that purpose, that the disposal of the property by 
bis father was mado under circumstances which deprived bis father of bis 
disposing power. So. also, where family property is sold under proceed- 
ings taken against the father alone, the son’s interest is bound, unless 
the son can show that the sale was on account of an obligation to which 
be was not subject. 

The father is, in fact, the representative of ihe family both in trausactioos 
and in suits, subject only to the right of the sons to prevent an entire 
dissipation of the estate by particular instances of wrong doing on the 
father’s part. JAGABH.ai LALUBII.U v. ViJUHUKaNDAS J.aOJIVANDAS, 

11 B. 37 — 24 

(4) Joint estate—Tartibion—Portion of estate reserved undivided—Possession 
of reserved portion by one member of family—Limitation Act XV of 1877, 
art. 127—Adverse po.ssession —Possession, inference arising from—Burden 
of proof—Res judicata as between defendnnts—See LlMlT.aTION ACT (XV 
OF 1877), 11 B. 216. 

(6) Limitation Acts XIV of 1859. cl. 13 of s. 1. IX of 1871, art. 127. and XV 
of 1877. art. 127—Partition—Claim by absent member—Adverse possession 
—Exclusion—I'articipation in profits of joint property -Payment—Occa¬ 
sional residence of wife of absent member with joint family—See ADVERSE 
POSSESSION, 11 B. 455. 

(6) Manager, decree agaimt—Sale in execution of such dfcrce p«T‘.vini7 his interest 

only—Such sale does not Qj)\ct intn esl of the co parcpners not parties to the 

_ Parties.—A. sale under a decree obtained against the manager of a 

Hindu family only passes tbe right, title, and (merest of those who are 
parties to the suit. 

Accordingly where, in execution of a decree obiaincd against two of tho bro¬ 
thers of the plamtiflasininagerd in a suit to which tho pliintifT was not a 
party, the bouse, which was tho family property, was sold. 

IZefd. ihat tho sale was void as agiinst tho plaiutifl's share in the bouse, 

Laksum.an VENKATESn V. Kashin,\TH, 11 H. 700 ... ico 

(7) Man'i<ic< — Partus to '■ir.t—Piartice —Suit by uianayfr alone —Co parceners 

vi ide p xrtus tot nbjecli'.n by df/tiid :nt ~ Civ Pro Codr (t^ct XIV of 1882). 
s. -iO lit of fileadims—Plaint aiiuutded in secont appeal by 

nd.iinf/voj-fifs—The plaintifT .as manager of an undivided Hindu family 
sued to recover posso'^sifn of certain lands from the defendant. Tho defend¬ 
ant eo/iti nded that tb< plaintiff’s minor brolh. r and uncle, who were 
his undivided co-parcener-, should b*' uinl'' panics to the suit. The 
Court of first instance held that lbs pilin’iff. as inan.iger, could sue alone, 
and passed .a decree for the plaintiff. The first appellate Court reversed 
the decree, holding that tho plaintiff could uot sue alone, except under 
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the provisions of s. 30 of the Civ. Pro. Code, which had not been complied 
with. On second appeal to the High Court. 

Held, that the defeadaot was entitled to have the plaintiff’s uncle and minor 
brother placed on the record either as oc-plaintiffs or as defendants. The 
right of a plaintiff to assume the oharaoter of manager, and to sue in that 
character, raises a question of fact and law which varies as the other mem¬ 
bers of the familj’ are minors or adults, and, therefore, the defendant is 
always entitled in such suits, when the objection is taken at an early stage, 
to have the other members of the family, when they are known, placed on 
the record, to ensure him against the possibility of the plaintiff’s acting 
without authority. 

The plaintiff was allowed on second appeal to amend his plaint by making 
tbe other members of the family parties to the suit. Hari GOPAI, v. 
GOKALDAS KUSHABASHET, 12 B. 158 

<8) Manager—Sale of family property by manager when binding on an adult mem¬ 
ber ot family absent at lime of sale—Consent to such safe.—B. and C. were 
half-brothers and members of an undivided family. C. left his native 
place, and, in his absence, B carried on the family business, and managed 
tbe family affairs. In order to raise money for the business, aud to pro* 
vide for the marriage expenses ofC’s sisters, B. sold to the plaintiff a bouse 
which was part of the family property. On B.’s death, C. returned to 
bis village, and refused to give up possession of tbe house to the plaintiff, 
who, accordingly, filed this suit. It was contended that B. could not sell 
tbe bouse so as to bind C. without bis express assent. 

Held, coofirming tbe decree of tbe lower appellate Court, that the sale was 
binding on C., who uoder tbe circumstances must be presumed to have 
intended that B. should continue as de jure aud de facto manager to exer¬ 
cise such powers as tbe family necessities required. ChHOTIRAM v. 
NARAYANDAS, 11 B. 605=12Ind. Jur. 28 

(9) Money decree—Decree against father alone—Purchaser at execution sale under 

such decree—How far such sale binding on the interest of the sonsnot par¬ 
ties to the suit or execution proceedings-—la the case of a joint Hindu 
family whose family property is sold by the father alone by private convey* 
ance, or where it is sold in execution of a decree obtained against him 
alone, tbe mode of determining whether tbe entire property or only bis 
interest in it passes by tbe sale, is to inquire what tbe parties contraoted 
.about in the case of a conveyance, or what the purchaser bad reason to 
think he was buying if there was no conveyauce. but only a sale in execu¬ 
tion of a money decree. 

In the case of an execution sale the mere fact that tbe decree was a mere 
money decree agaiost tbe father as distinguished from one passed in a 
suit for the realization of a mortgage security directing tbe property to be 
sold, is not a complete test. 

Tbe plaiotiff claimed certain property from tbe defendant, alleging that be 
bad purchased it from a third person, who had purchased it at an auctiou 
sale held in execution of a money decree obtained against tbe first defend¬ 
ant alone. The first defendant was tbe lather of tbe remaining dofend- 
ants, and they constituted a joint Hindu family, The sons contended 
that only tbe father's interest was bound by tbe sale ; and tbe lower Courts 
decided iu their favour. 

Id appeal, the High Court reversed tbe decree, and sent back the case for a 
fresh decision, on the ground that the lower Courts had deoided tbe ques¬ 
tion in the case exclusively on tbe ground that tbe property had beeo pur¬ 
chased in execution of a money decree without referring to tbe execution 
proceodiogs. KAGAL GANPAYA v. MaNJAPPA, 12 B- 691 ... 945 

(10) Mortgage by a father—Decree against father on mortgage giving possession 

with interest and costs — Son's liability to satisfy the decree as to interest and 
costs—Practice—Amendment ot plaint. —The plaiotiS’s father mortgaged 
certain ancestral property for a limited term. A suit was brought on the 
mortgage against the father, and a decree was passed, directing the mort¬ 
gaged property to be banded over to the mortgages fora certain time, and 
awarding payment of interest and costs by the father. 
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Id exeoatioo ol this decree, the mortgagee sought to recover the costs by sale 
of the property in questioa. 

Thereupon the plaintiffs sued for a declaration that the property was not 
liable to be sold in execution of the decree agaiost the father, on the 
ground that the debts contracted by the father were for immoral purposes, 
and that, therefore, the estate could not be bound by the decree at all. 
The Court of first instance found that the debts had not been incurred for 
any immoral purpose, and dismissed the suit. On appeal to the High Court, 

Held, that under the decree passed against the father the interest and costa 
became a debt upon the whole estate, from which it could not escape, 
unle^ it was clearly made out that the debt was the result of fraud or 
immorality. Although the father alone was primarily liable for the fulfil¬ 
ment of the decree, still the debt was one which was rightly chargeable to 
the whole estate, and the sons would be liable just as they would have 
been liable if the father bad compromised the suit, unless the transaction 
were tainted with fraud or immorality. lu a united family the father is 
capable of acting as tbe representative of the family, except in the case of 
borrowing for fraudulent or immoral purposes. In this case be entered 
into litigation, which resulted in loss to himself and the family whioh be 
represented, and ho could make the family responsible for any loss so 
incurred. Tbe judgment-creditor could also make them liable. 

Although where the father desires to represent tbe whole estate he can do so, 
yet be is not nece.isarily bound to do so. nor is the whole estate liable 
where he explicitily or impliedly binds only his own portion. 

At the hearing of tbe appeal it was alleged that the plaintiffs had separated 
from their father before the mortgage deoree was passed against him, and 
an application was made on their behalf that the plaint in this case should 
be amended by inserting an allegation to that effect. 

Beld, that the amendment could not be allowed. Such an amendment 
would entirely alter the points of contention between the parties. In 
suing in the form adopted by the plaintiffs they doubtless intended to 
take the chance of getting a greater advantage than they would have 
obtained if they had sued merely as separated sons. They sought to 
liberate the property altogether from the liability, on the ground that the 
debt was immoral, and that the estate could not, therefore, be bound by 
the decree at all. That being so. and tbe plaintiffs having omitted to 
allege partition, thoy could not now ask the Court to put their suit on a 
new footing. NauaYANRAV DaMODAU v. JaVBERVAHU, 12 B 431*13 
Ind. Jur. 226 

(ll) Mortgage bv faOicr and eldest son—Death of father and eldest son—Decree 
obtained by mortgagee against minor son represinted b'j (he ividow—Sale m 
execution—Subsequent suit by minor to set aside sale—Limitaliou for such 
suit—Act XV of 1877. s. 7 and art. 12—Family debt bitiding on minor 
son— Minor—Ouardian—RciJiesentalive of minor in a suit against him— 
Ccrtificale—Act XX of 1861.—In 1962 Rijkaran and his son Amra mort¬ 
gaged the property in dispute to Bezanji. In 1863, Rajkarau died, 
leaving a widow. Bbivba and two son?, vie., Amra and Parbbu. a 
minor. In 1866. Amra and Shivba. the latter of whom acted for 
herself and as guardian of bet minor son Parbbu, settled the account 
with Bezinji, the mortgagee, obtained a fresh advance, and passed a fresh 
mortgage-bond to him In 1869 Amra died. In 1869 Bezanji's assignee 
filed a suit upon the mortgage, and obtained a decree against mortgaged 
property against Shivba both as guardi.an of the minor Parbbu and also 
against her in her individual capacity. At the Court sale held in execution 
of this decree, Daji purchased the property in dispute in 1870. 

In 1881 Parbbu filed the present suit to recover possession of the property, 
alleging that Daji’s purcha.so w-is invalid as against him, bo having been 
a minor at the time of tbe Court sale. He subsequently assigned bis 
interest to tho respondent (.second plaintiff). It was contended on behalf 
of tbe defendant Daji. that the suit, not having been brought within ono 
year after Parbbu had attained majority, was barred by limitation under 
art. 12, sch. II of Act XV of 1877. 

field, that tho suit was not barred by limitation. Parbbu had not boon 
properly represented by Shivba in the suit of 1969, as she bad not obtained 
a certificate under the Jliuors’Act (XX of ISGl). Parbbu was, therefoio, 
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not bouDd by tb£> decree in that suit or by the sale in ezeoution, and 
act. 12, sch. II, of Act XV of 1877 did not apply. 

Held, also, upon the merits, that the debt for which the decree was passed, 
being a family and ancestral debt, was binding upon the whole family, 
including the plaintiff, who was, therefore, not entitled to disturb the 
execution-purchaser. DAJI HiMAT t. DhiBAJBAM Sadabam, 12 B. 18 
= 12 Ind. Jur. 189 

(12) Mortgage by father — Decree subsequently to father's death against eldest son 
as heir of father—Minor sons not parlies—Sale in execution of family “pro¬ 
perty other than that comprised in mortgage—Subsequent suit by minor sons 
to recover their shares—Minor sons when bound by deciee against eldest son 
as heir of father." One Kondio, mortgaged certain land to B and died, 
leaving four sons, vie., Bagbu and the three minor plaintiffs. Subse¬ 
quently. B. brought a suit on the mortgage against Kondia by his heir, 
Raghu, for the amount due, and obtained a decree, whereby it was ordered 
that the amount should be recovered from the mortgaged property, and, 
if that proved insufficient, from the other estate of the deceased. The 
minor sons were not made parties to that suit, nor was Eagbu sued as re¬ 
presenting the joint family. In execution of the decree, B. attached and 
sold the whole of the joint-family property, the certificate of sale showing 
that the right, title, and interest of Kondia. deceased, by his heir Raghu, 
was attached and sold and conveyed to the purchaser. 

The three minor sons subsequently brought this suit to recover some of the 
property, contending that their shares were not bound by the sale. 

Held, reversing thelow^r Courts’ decree, that the property in question having 
been declared liable for the debt incurred by the father, the intention was 
that the estate in its entirety should be sold. The minor sons were, 
therefore, bound by tbe sale, unless they could prove that the father's debt 
had been'incurred for an immoral and improper purpose. 

The case was accordingly sent back for trial of an issue upon that point, 
with a direction that tbe burden of proof should lie upon the plaintiffs. 
JAIRAM BaJABASHET V. JOMA KONDlA, 11 B. 361 = 11 Ind. Jur. 427 ... 

/13) Purchaser at a sale in execution of a decree directing sale of the whole right, 

' title and interest of grandfather—Assignment by grandson of the same pro¬ 
perly subsequently to such sale, effect of.—la 1858, Sadshet mortgaged 
certain ancestral property to the first defendant for a term of nine years. 
In 1864, Sadshet, being then dead, the defendant sued Ragho, the son of 
Sadshet, to recover tbe money debt, and obtained a decree against tbe 
estate of the deceased. The land in question was thereupon attached and 
sold on tbe 13tb August 1873, subject to defendant’s mortgage lien, and 
was purchased for the defendant by his cousin. The certificate of sale 
was drawn up in accordance with the decree, and recited that the purcha¬ 
ser bought tbe whole right, title and interest of Sadshet. On the 3rd 
August 1882, the plaintiff purchased from Ragho's sons tbe share of 
Ragho in Sadshei’s estate. Tbe plaintiff sued tbe defeodant to redeem 
tbe property. Tbe Court of first instance rejected bis claim. On appeal, 
tbe lower appellate Court reversed that decree, and remanded tbe case for 
retrial. Against the order of remand, tbe defendant appealed to the High 
Court. 

Held restoring the decree of the Court of first instauce, that tbe language of 
the decree showed that the intention was to make the land itself liable for 
tbe debt, and not merely Sadshet’s interest. By his purchase the defend¬ 
ant was to be regarded as having bargained for, and purchased the entire 
interest in, the land. Sakhabam SHET v. SITARAM Shet, 11 B. 42 ... 

(14) See ACT XXVII OF 1860 (COLLECTION OF DEBTS ON SUCCESSION), 11 B. 

179. 

(15) See HINDU Law (MAINTENANCE), 11 B. 199. 

(16) See LIMITATION, 12 B. 48. 

_^ 12 .—Maintenance. 

(1) Decree— Execution—Decree for payment of ao annuity without specifying 

' ^ date of payment—Dafault in paying such annuity—Enforcement of pay¬ 

ment by execution of a decree—Limitation—Computation of time—See 
EXECUTION OF DECREE, 12 B. 65. 
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(2) Execution of decree—Duty of a Court to which a decree is transferred for 

execution—Arrears of maintenance due to a Hindu widow at her death— 
Liability of such arrears to satisfy a decree against her assets. —A Court, 
to which a decree bits bees seat for exeoutioo, caanot refuse eiiecution, oa 
the ground that questions are raised between the parties that cannot pro¬ 
perly be dealt with in execution. 

Where sums due for a widow’s maintenance have become a debt, such a debt 
should be regarded as assets of the widow after her death liable to be taken 
in execution of a decree against her. 

A. sued upon a bond executed in his favour by R.. a Hindu widow, and after 
her death obtained a decree against N, as ber legal representative, direct* 
ing “ that the judgmoni-creditor should be satisfied out of such assets of 
the deceased widow as may in course of execution be proved to have come 
into the possession of the defendant N.” A. sought, in execution, to ob¬ 
tain satisfaction out of arrears of an annuity due by N. to the deceased 
on account of her maintenance for fifteen years before bet death. 

The Subordinate Judge held that tbe right to recover these arrears was one 
personal to the widow R., and though it could be enforced by her, would 
not pass to ber creditor. He. therefore, dismissed the darkhast. 

Held, reversing the order of the Subordinate Judge, that the arrears of the 
annuity due by N. to R., as maintenance, were properly to bo regarded 
as tbe assets of the widow, and. as such, were available in execution to 
satisfy tbe decree N. owing money in bis individual capacity to R., would, 
in tbs interest of creditors and justice, be assumed to have paid it to him¬ 
self as her legal representative. N. should, therefore, be held accountable 
for sums doe by him to R.. subject to such objections as be might be able 
to ground on limitation or other legal excuse. A. P. Ra.IER.^V CHANDRA- 
RAV V. Nanakav Krishna Jahagirdar, ii B. 528 

(3) hicontincnce of a co-parcener’s concubine disentitling her to maintenance.— 

Continued continence is, under tbe Hindu law, a condition precedent to 
deceased co-parceuer's concubine claiming maintenance. YashvaNTRAV 
V. KASHIBAI. 12 B. 26 

(4) Sttil by shter-in-law ngninslbrolher in-law—Jomt family—Death of plaintiff's 

husband prior to his father's death, and, therefore, before devolution of 
estate, which was se/f-aeguired by his father—Amount of maintenance 
claimable by asister in-law—Separate maintenance— Agreement to refer to 
arbitration—liefusal to lerfonn such agreiment—Spccific Ileltef Act I of 

1877 s. 21._The plaiotifi was the widow of one Pitambar Natbu, who 

was the sen of ooo Nathu Jadowji. Nathu Jadowji had three sons, vU., 
Morarji. Pitambar. and the defendant Cutsandas, aud all lived together as 
a joint family The plainliS was married to Pitambar about thirty years 
previously to this suit, she being then eleven years of ago. Pitambar 
died when he was fourteen years old, before tbe plaintiU had attained 
puberty, and while she was still living with ber parents. After her 
husbaod’-s death she wont to tbe bouse of her father-in-law. Nathu Jadowji, 
and was residing thr-ro at tbe time of hi? death. He died iutestate in IS81. 
leaving moveable aud imnvwcablQ property of the value of Rs. 1.50.000 
all of which was admittedly eelf-acquited property. His widow (Lalvahu) 
and two sons, uic., Morarji and tbe defendant, Cur.sandas, surwived him. 
Morarji died in 1883. After Natbu's death, the plaintifi continued for a 
time to reside in the family hou^o with Cursandas. Disputes, however, 
aro.sft. and she left ibo bnu-e. and went to reside with her brother. She 
now sued her brothor-in law, Cursandas. for maintenance, alleging that 
she had been obliged tolcivehis house in consequence of ill-treatment. 
She claimed Rs 1.000 per month by way of maintenance, and also prayed 
for the delivery of certain ornaments belonging to her. which she said 
were iu the defendant's possession. The defendant denied possession of 
the plaintifl's ornamcnis ; and. as to her claim for maintenance, he 
contended that all the property of his father, Nathu Jadowji, was sclf- 
acquirfd, and that, as such, the plaintiff's husband, Pitambar, had never 
any intercut in it, having predeceased Nathu, and that she was, therefore, 
not entitled to inaiiitcnanco out of it. He stated, however, that he was 
willing to maintain ber if she would return to bis house and live with his 
family. 
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Held, that the plaintiff being, as Pitambar’s widow, a member of her hus¬ 
band’s undivided family, was entitled to maintenance from the defendant. 
Upon Nathu’s death, intestate, his property devolved upon his sons 
(Morarji and Cursaudas) as ancestral property for the benefit of the un¬ 
divided family, of which he (Natbu) was in his lifetime the head ; or in 
other words, subject to the incidence to which ancestral property is liable. 
If one of such sons had been disqualified from inheriting by reason of 
idiotcy. &c., be, though a member of the undivided family, would only be 
entitled to maintenance. The plaintiff, by reason of her sex, was d'isquali* 
fied from inheriting in competition with males, but none the less was 
she entitled to maintenance out of the ancestral estate which had devolved 
upon the males, with whom she constituted an undivided family. 

Where a widowed sister-in-law claims maintenance from a brother-in-law, 
the only question for the Court to consider is, whether the bcocher-in-law 
has ancestral property in bis hands. 

Beld. also, that the plaintiff being legally entitled to claim maintenance 
from the defendant, she was entitled to separate maintenance, and that 
the defendant could not insist upon her living in his bouse. 

The property left by Natbu at bis death was Rs. I,b0,000. 

Beld, that an allowance of Rs. 40 per month should be paid to the plaintiff 
by the defendant as maintenance. If Pitambar (the plaintiff's husband), 
had survived his father Natbu, the share of Nathu’s property (deducting 
one-fourth for Lalvabu, the widow of Natbu), whioh would have devolved 
on him, would have been a little less than Rs. 40,000, or Bs. 1,600 per 
nnnutn at 4 per cent.—that is, Rs. 133 per month. The plaintiff could 
not be allowed more than the interest on that sum. By analogy to the 
case of a deserted wife’s claim for maintenance against her husband, the 
plaintiff ought not to be allowed less than one-third of such interest her 
husband having left no sons. 

The defendant alleged that, after the plaintiff bad left bis bouse, an agree¬ 
ment bad been made between them to refer their dispute to arbitration, 
that the agreement of reference had been actually signed, but that, on the 
* day fixed by the arbitrators for making their award, the plaintiff bad given 

notice to them not to make an award, and, accordingly, they had not done 
so. The defendant contended that, by reason of this agreement, the 
plaintiff’s suit was barred by s.'21 of the Specific Relief Act I of 1877. 

The alleged agreement to refer was in the following terms:— 

“ To Bhai Dossa Morarji and Dwarkadas Damodar, We the undersigned 
two persons, give in writing to you as follows We used to reside and 
act in the house together in peace and harmony. Lately, a few days ago, 
in consequence of a disagreement amongst the women, Vabu, Kuvervahu 
resided separately. Upon persuasion having been used towards her, Vabu, 
Kuvervahu again resides in the house together with the rest; so now all 
are residing in the house in peace and harmony. If any occasion should 
arise, and if any disagreement should take place amongst the women, in 
order to find a remedy for that, we, the undersigned two persons, give in 
writing to you as follows As to whatever award or settlement you, two 
persons, together will make in accordance therewith, we agree to receive 
or pay. As to that, we are truly to act on our true religious faith ; and 
we have written and delivered this writing of our free will and pleasure. 
The same is agreed to and approved of by our heirs and representatives, 
all : the 11th Jyesth Vadya Samvat 1939, the day of the event, Friday, 
the 1st June, 1883. And, as to this, you are truly to make and deliver a 
settlement within fifteendays’ time.” 

Eeld, that the plaintiff’s suit was not barred. The agreement did not indicate 
what was the subject-matter to be referred, and there was no evidence to 
show that the plaintiff’s claim to maintenanoe had boon laid before the 
arbitrators, or that the plaintiff had refused to perform her agreement to 
cefer in reference to that claim. Nor was there any evidence to show the 
f-i Tn a at which the plaintiff withdrew from the arbitration—wbelhec before 
obafter the time allowed to the arbitrators to make and publish their 
award, viz., fifteen days. If the latter, her withdrawal could not, in any 
view of the section, be beld to be a refusal on her part to perform her 
agreement to refer. Even if the plaintiff’s withdrawal was unjustifiable, 
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it appeared that the defendant bad taken no steps, under s. 523 of the 
Civ. Pro. Code (Act XIV of 1682), to have the agreement filed in Court, 
and thus render her withdrawal of no effect. There was nothing to show 
that the defendant did not acqniesce in it. 

Quaie, whether the above agreement was not void by reason of uncertainty. 

Qufpre, whether the actual submission of a subject in dispute to named 
arbitrators, followed by the attempt of one of the parties to such submission 
to withdraw from or to prevent an award being made upon the submis¬ 
sion. falls within the concluding paragraph of s. 21 of the Specifio Relief 
Act I of 1877. ADHIBAI V. CURSANDAS NATHU, 11 B. 199 ... 13 

-13.—Marriage. 

(1) Betrothal—Breach of promise of marriage—Reciprocal contingent contract — 

Damages —Upariyaman—fltifai Bhatlia cnsfe.—The plaintiffs alleged that 
by a written agreement, dated the 18th Match 1882, the first defendant and 
her deceased son. Ladba, agreed that the second defendant, Kastur, who 
was the daughter oi the first defendant, should be given in marriage to the 
second pUintiff, who was the son of plaintiff No. 1; and that the betrothal 
of these two persons took place accordingly. The agreement was executed by 
the said Ladha, as eldest male member of his family, in the name of his 
deceased (atber. In pursuance of this agreement, the plaintiffs paid to 
the first delendant Rs. 700 as “ upariyaman " and they presented Kastur 
with ornaments and clothes of considerable value. The plaintiffs com¬ 
plained that the first defendant subsequently refused to carry out the con¬ 
tract of marriage, and had married her daughter, K istur (defendant No. 2). 
to another person- They claimed in this suit to recover the ornaments 
and clothes, together with the Rs. 700 paid to the first defendant as, 

“ zipariijaman," and Rs. 10,000 as damages. The first defendant was sued 
both in her persona) capacity and as heir and legal representative of her 
SOD, Ladba. The first defendant pleaded that neither she nor the second 
defendant were bound by the betrothal agreement, as they were not par¬ 
ties to it; that the contract had been a contingent contract, inasmuch as 
her son Ladha. bad agreed to give Kastur (defendant No. 2) in marriage 
to the second plaintiff only on condition that be (Ladha) should obtain in 
marriage Utam, tbo daughter of third plaintiff, and that Ladha and Utam 
were accordingly betrothed; that Ladba bad dif^d 10 1884, and that the 
contract had been thereby determined, that she b.id born willing to renew 
it, and had pronosed that a youngotsonof hors iJaver) should bo accepted 
as tbo husband of Utam, but that the plaintiffs bad declined this offer. 

Id proof of her allegation that the contract was a reciprocal contingent con¬ 
tract, tbo first defendant replied upon the following clause in the agree- 

jngnt’;_"At the lime when the marriages arc to take place, the marringes 

of the two girls are to be performed together. When you shall give your 
daughter in marriage, I also am at the same time to give my daughter in 
mtftiage.’ 

Held, that the agreement of betrothal was not a reciprocal contingent con¬ 
tract ; and that the first defendant had committed a bieach of the agree¬ 
ment by not giving her daughter, Kastur (defendant No. 2). in marriage 
to tbe second plaintiff ; and that the plaintiffs were entiled to recover from 
the first defendant the value of the ornaments and the Rs. 700 paid by 
the plaintiffs as "upariyaman." togstber with Rs 600 damages for the 
breach of contract. The second defendant being a minor, was held not 
liable, and iho suit as against her was dismissed. Mur..JI TH\KnRSEY v. 
flOMTI, 11 B. 412 270 

(2) Custody-Guardianship—night of father to gite his daughter in martingt— 

Conduct of father turfeiting such right—Suit by i f.alh-r to resfrahi his 
ivtfe from giving their daughter in marriage u'ilhctil his consent .—Tbe 
plaintiff and Ramabai. the second defendant, were husband and wife 
beloiicing to the Trabhu caste, and lived t,->gether in the house of 
the first defendant, who was Ramabai’s father, until the year 1880. 

In 1877 a daughter Sonabai had been born to them. In 1880 the 
plaintiff was convicted of theft, and sentenced to two years' imprisonment. 

At the end of bis term of imprisonment he did not return to live with bis 
father-in-law, but went to reside in bis own father’s bouse, where in 1834 
bo requested his wife Ramabai to join him with their daughter Sonabai. 
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Ramabai refused, and she and Sonabai continued to live in the house of 
the first defendant, her father. The plaintiff then married a second wife. 
In November, 1885. Souabai having attained nine years of age—an age at 
which it is customary for Prabbus to seek husbands for their daughters— 
demanded his daughter Sonabai from the defendants, who, however, 
refused to deliver the girl to the plaintiff. In May, 1886, the plaintiff 
filed this suit against the defendants, complaining that they were about to 
liave his daughter Sonabai married to her cousin without his (the plaintiff’s) 
consent. He prayed that he might be declared entitled to the custody of 
his daughter, and for an injunction against her marriage without hia con¬ 
sent. On filing this suit be obtained a rule nisi for an injunction against 
the defendants. 

Bold that, pending the bearing of this suit, he was entitled to the injunc¬ 
tion asked for. NaNABHAI GaNPATRAV DHAIRYAVAN V. JANARDHAN 
VASUDEV AND RAMABAI. 12 B. 110 = 12 Ind, Jur, 349 


(3) Guardianship—Paternal relatives—Their authority to give a girlm marriage 
^Civil Court’s jurisdictim to interfere-with this authority.—The general 
authority, failing the father, of the paternal relatives to dispose of a girl in 
marriage is recognized by the Hindu law as a part of the guardianship 
which is correlative as a tight and a duty to her dependence both as a 
female and as an infant. Bub those who seek the aid of the Civil Courts 
in order to give effect to this authority, may not improperly be put upon 
terms which may appear necessary in order to prevent the authority from 
being abused to the injury of the infant. Where a father or mother is the 
the guardian, intervention of a law Court can seldom be necessary or 
desirable. In the case of very gross misconduct and disregard of paternal 
duty the Court may Interfere even in the case of a father. 

One Girdhar died, leaving a widow and an infant daughter named Bani. 
After Girdbar’s death, bis widow was forced, through the uokindness of 
her mother-in-law. to seek refuge at her parents’ bouse. There she died 
about eighteen months after Girdhar’s death. The orphan Bani was then 
brought up by bet maternal uncles, Shridhar and Goverdhan. 

When Bani became ten or eleven years old, bet paternal uncle Hiralal aud 
paternal grandmother Rakhmabai sought, under Act IX of 1361, to take 
possession of the minor Bani from the custody of her maternal uncles. 
This application was resisted by Shridhar and Goverdhan, on the ground 
that the petitioners had no right to give the girl in marriage, and that 
thoir object was to marry the girl to an old Bhatia m Bombay for a large 
sum of money. 

The Court found that several Bhatia girls of Dhatangaon. where the parties 
resided had of late been married to old Bhatias in Bombay, the girls’ re¬ 
latives receiving large sums of money. And as the girl had never lived 
with the petitioners, the Court ordered that she should, for the present, 
continue to live with her maternal uncles until the petitioners found a 
suitable husband for her, to be approved by the Court, 

Of the persons selected bv the petitioners, one was approved by the Court. 
He was a resident of Vaizapur. a town in the Nizam’s dominions. The 
Court passed an order authorizing the petitioners to give the girl in 
marriage to this person, and directing the girl to be made over into the 
petitioners’ custody a month before the day fixed for ^he marriage. 
Against this order Bhridhar and Goverdhan appealed to the nigh Court. 

Held that the petitioners, as paternal relatives of the girl, had, under the 
Hindu law, a preferential right to dispose of the girl in marriage ; but as 
they had never taken cate of the girl, it was necessary, in the interests of 
the minor, to put them upon terms to prevent the possibility of their 
abusing their authority, to the minor’s prejudice. 

also that the girl should not be married to a person living in foreign 
territory, as the effect of marriage with such a person would be to place 
the minor beyond the protection of the Courts in British India- 


TT^Jd also that the girl ought not to be forced into marrying a person whom 

she did not like. SHRIDHar v. HIRALaD Vithal. 12 B. 480 

<41 Marriaoe of a girl without her father’s consent—Busband wife—Suit by 

’ the lather to declare such marriage void—Pactum valet. The plaintiff, a 
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Hindu father, sued for a declaratiou that the marriage of his daughter, 
which had been celebrated bj his wife without bis consent, was null and 
void. It appeared that the plaintiff had for about eight years voluntarily 
given up residence with bis wife and daughters, and that he had several 
times been requested by his wife to get their daughter, aged eleven years, 
married, but had neglected to do so. The plaintiff’s wife, accordingly, 
having procured a suitable husband for their daughter, informed the plaint¬ 
iff of tbe intended marriage ; but the plaintiff instead of approving the 
course tak<“n by his wife, filed a suit, and obtained an injunction restraining 
bis wife from celebrating tbe marriage. The marriage nevertheless was 
solemnized with due ceremonies. The Court of first instance declared the 
marriage void. Tbe defendant appealed, and the lower appellate Court 
reversed the lower Court's decree. On appeal by the plaintiff to the High 
Court, 

Beld, confirming the decree, of i he lower appellate Court, that the marriage 
should be supported, under the circumstances of thecase, on the principle 
of faclum vilel. there being no express authority in the Hindu law texts 
making thecotis-nt of the parents and guardians of a girl a condition 
preceJent to the validity of a marriige. The pliintiff having been inform¬ 
ed of his wife’s intention lorotrty theic daughter made no bona-fide 
attempt to inirry her, and, after entirely foregoing his olaim to all 
control over his daught’r for many years, merely attempted to assert bis 
nght without any reg»rd to her interests, and with tbe sole object of 
annovins the mother, from whom he had been long separa'cd with bis 
own consent. QiKtre. whether Civil Courts would set aside a marriage if a 
clear case was established of fraud, by both tbe parties intermarrying 
on the rights of ih* far.h-r as guardian of his daughter for the purposes of 
marriage” KBUSHALCHUND LaLCHAND v. BaI MANI. 11 B. 247 = 11 
lod. Jur. 304 ••• 



-14.^Partition 

Joint-family—Claim by absent member—Adverse possession—Limitation Acts 
XIV of 1859. cL 13 of s. 1 : IX of 1871. art. 127: and XV of 1877. art. 127 
—lixclusioo—Participation in profits of jiint pr’perty—Payment-Occa¬ 
sional residence of wife of absent member with joint-family —See ADVERSE 
POSSESSION, a B. 455. 


(2) Limitation Act XV of 1877, art. 127—Hindu law-joint family—Joint estate 
—Portion of estate reserved undivided—Possession of reserved portion by 
one member of family—Adverse possession—Posses-ion, inference arising 
from—Burden of proof—Res judicata as between defendants—See 
LIMITATION ACT |XV OF 1877), 11 B. 216. 


(3) Sec Hindu Law (Joint Family). 12 B. c;5. 


_15.—Religious Endowments. 

(1) Property dedicated to idM—Trustee—Primogeuiture-Takait Maharaj. office 
of-Doposition fromrfficeby Sovereign Prince—Effect of order of deposition 
—Jurisdiction—See IDOL. 12 B 331. 


(2) See CHARITY. 12 B. 247. 

(3) See POSSESSION. 12 B 322. 


-16.—Reversioner. 

(1) Obligation of widowed daugbter-in law in possession of father-in-law's estate 
to pav his debts-Sale of part of estate by her for that purpose—Suit by 
reversioner to have sale declared void beyond bet lifc-time—Widow not 
bound to evade payment, by availing herself of protection of the Dekkhan 
Agriculturists’ Relief Act XVII of 1879-Necessity justifying sale—See 
HINDU Law (WIDOW). 11 B. 325. 


(2) See LIMITATION ACT (XV OF 1877), 11 B. 119. 

_17.—Stridhan. 

(1) Mayukha—InherU.i7ice—Property given to a woman by a stranger—Devolu- 
' (ion of stick properly -’Daughter's daughters not entitled to it —Sou’s tuidow 
preferred as gotraja sapinda. —By the law of inheritance laid down in the 
Mayukba a house given to a married woman by a stranger to tbe family 
and bee own earnings devolve on her death as if she bad been a male. The 
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daughter-io-law of the deceased owaer succeeds, therefore, io preference to 
the daughters of a deceased daughter. Bai NARMADA v. BHAQWANTRAI, 

12 B. 505= 13 Ind. Jut. 72 ... 821 

(2) See Hindu Law (Inhbbitance). ll B. 285, 433. 

(3) See MARRIED WOMAN. 12 B. 228. 

-18.—Buccession. 

Gosavi —Succession to the estate of a gosavi in the Deccan—A gosavi's right to 
nominate his successor by a written insirument.-^X guru in the Decoao has 
a right to nomiaate his successor from amongst his cJtelas (disciples) by a 
written declacation. TRIMBAKPUBI GURU SiTALPURI v. GangaBAI, 

11 B. 514 ... 338 

-19—Widow. 

(1) Adopted son’s right to impeach alienation unnecessarily made by his adoptive 

mother before his adoption—Widow, alienation by—Alienee from widow 
bound to inquire if legal necessity for alienation—Evidence—Onus of 
proving necessity for alienation by the widow—See HINDU LAW (ADOP¬ 
TION), 11 B. 609. 

(2) Alienations by a widow of her husband's estate in order to pay his lime-barred 

debts — Widow's status as distinguished from that of a manager—Practice 
— Evidence—Copy of a copy—Objections taken in appeal to a document 
admitted in the Court of first SMsfa^ice.—According to the Hindu law, a 
widow io competent to alienate her husband’s estate for the purpose of 
paying bis debts, even though they may be barred by the law of limita¬ 
tion. Her alienations for such a purpose are legal and binding on the 
reversionary heirs. 

A widow stands in a different position from that of a manager of a joint 
family. The latter can act only with the consent, express or implied, of 
the body of co.parceners. In the widow’s case, the co-parceners are 
reduced to herself, and the estate centres in her. She can, therefore, do 
what the body of co-parceners can do, subject always to the condition that 
she acts fairly to the expectant heirs. 

The rights of these heirs impose, on persons io dealing with a widow, the 
obligation of special circumspection, failing which they may find their 
securities against the estate to be of no avail after the widow’s death. 

If no objection is taken, in the Court of first instance, to the reception of a 
document in evidence, it is not within the provinoe of the appellate Court 
to raise or recognise it io appeal. CHIMNAJI GOVIND GODBOLE v. 

DINKAR DHONDBV GODBOLE, 11 B. 320-11 Ind. Juc. 342 ... 209 

(3) Execution of decree—Duty of a Court to which a decree is transferred for 

execution— Maiotonaoce—Arrears of maintenance due to a Hindu widow 
at her death—Liability of such arrears to satisfy a decree against her 
assets—See HINDU LAW (MAINTENANCE). 11 B. 528. 

(4) Fraudulent conveyance—Fraudulent preference—Stat. 13 Eliz., Cap. V— 

Transfer of property by insolvent in consideration of debt barred by limi¬ 
tation—Fraud—Conveyance in trust for payment of creditors—Hindu 
widow, duty of. to pay husband’s creditorsequally —No right of preference 

_Purchaser from Hindu widow must inquire as to her power to sell— 

Contract Act IX of 1872, ss. 16, 17—See FRAUDULENT CONVEYANCE, 

11 B, G66. 

(5) Inheritance—Hindu law-Step mother preferable to widow of half-brother— 

Evidence Act I of 1872. s. 92. Proviso 4—Oral agreement to rescind regis¬ 
tered document-See HINDU LAW (INHERITANCE), II B. 47. 

(6) Maintenance-Suit by sister-in-law against brother-in-law—Joint family— 

Death of plaintiff’s husband prior to his father’s death and therefore 
before devolution of estate, which was self-acquired by bis father- Amount 
of maintenance claimable by a sister-in-law—Separate maintenance— 
Agreement to refer to arbitration—Refusal to perform such agreement— 

Specific Relief Act I of 1877, e. 21—See HINDU LAW (MAINTENANCE). 

11B. 199. 

<7) Obligation of widowed daughter-in-laio in possessioi of father-in-law's estate 
to pay his debts—Sale of part of estate by her for that purpose—Suit by 
reversioner to have sale declared void beyond her life-time—Widow not 
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hound to evade payment by availing lurself of protection of the Dekkhan 
Agriculturists' Relief Act—Necessity juslifyitig sale. —A childless Hindu 
widow, having succeeded to the estate of het father-in-law, sold a portion 
of it, in order to pay off his debts. The estate was situate in a district, in 
the Presidency of Bombay subject to the Dekkhan Agriculturists’ Relief 
Act iXVII of 1879). The plaintiff, as reversioner, sued for a declaration 
that the sale was void beyond the life-time of the widow. Both the lower 
Courts made the declaration prayed for by the plaintiff, on the ground that 
there was no necessity for the sale, as the widow might have availed herself 
of the provisions of the Dekkhan Agriculturists’ Relief Act. On appeal by 
the defendant to the High Court, 

Held reversing the lower Courts’ decree, that the sale by the widow should 
be upheld. She was not bound to avail hors-if of the relief afforded by the 
Dekkhan Agriculturists’ Relief Act anymore - uan of the provisions of the 
Limitation Act. The moral obligation, which rested upon her, to pay the 
debts of her father-in-law justified the sale. BHAU BaB.UI v. GOPALA 
MaHIPATI, H B. 335 

(8) Position and liability of Hindu widow as representative of her husband’s 

estate-'Remarriage of widow—Act XV of 1866. e. 2—Fraud—Collusion 

Suit by reversioner to establish his title to property sold in execution of 

decree obtained agiinst a widow as representative of her deceased hu^^od s 
estate-Limitation Act XV of 1877. sch. 11. arts. 12. cl. (a), and 95-Soe 
Limitation act iXV op 1877), ii B. 119. 

(9) Widmo s estate in prooerli, deviled to her by her husband.—X widow taking 

under her husband’s will takes only a widow’s eitato iQ the property be¬ 
queathed to her. unless the will o mtains express words giving hoc a larger 
estate. HIRAIUI v. LaksHMIUAI. 11 B. 573 •- 

(10) See ACT XXVIT OP ISGO (COLLEcnON OP DEBTS ON SUCCESSION), 

11 B. 17‘J. 

(11) See EXECUTION OF DECREE, 12 B. 65. 

(12) See HINDU Law (Adoption), ll B. 381; 12 B. 202. 

(13) See HINDU LAW (STBIDHAN). 12 B. 505. 

-20.—Will. 

Ill Adootion-Adoption directed to be made, not by tcs’.Uor’a widow but by the 
^ ^ Widow of hi-dece.ised son— Such adoption is an adoption, n'.t to 

himself but bo bis deceased son-Adoption of testator’s nephevv directed 
“ iU-LBequest of property to such nephew-Adoption a condition ptcc^ 
tn his takine the property under the will—Personn cfcsipHtifa 
Bequest of nroporty to an unmarried grand daughter of testator, and after 
her^deaih to her childroti, if any. is a gift of life msorcit in such proportj. 
-See Hindu LAW (adoption). 12 B. 185. 

(2) Adopt,on dutios w,l«’. prosoanc,-l-o.tl,amouj '■Bhlo PJ»; 

' ' perty—Will limiting legal sbara o( such sou—See HINDU LAW (ADOl 

TION), 12 B. 105, 

. , nf nrooi where property altcfjed h be ancestral — 

(3) i,, a sou from mother whfre if otUjxnailij jorvxcd ^art 

if iFX -Where a Hindu by will leaves property to another 

alleged to be aocc.tr il by members of the testators 
flmUy the burden of proving it b. bo ancestral rests on the plaintiffs. 
Tborc^is no prosumptio . of Hindu Hw as to its ebaracter 
D A Miiikoii a Hindu, died in 1831. having by bis will bequeathed all 

hi /.t fo to t'^rv.ui and his three minor sons. Vithoba. Govind. 

and GinDitrav and directed as follows In the event of my wife s 
dcl^e previous to my sous attaining their lull age of twenty-one years, 
to ontitk-them to claim their respective shtresof whatever may bo left 
after marrying. &c.. then I direct my surviving executors will secure my 
oronerev and divide the whole among such sons, or the survivors of them 
Subsenueutly 10 the testator’s death, bis widow Pirvati managed bia 
estate and probate of bis will was granted to her alone in January. 1832. 
In 1336 she bought the V. property f ir Rs, 2.801, There was no evidence 
to show out of what funds this property was bought, but the deed of sale 
stated that it was assigned to “ Parvati, widow and administratrix ol the 
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Hiadu Law—20.—Will— (Contimied), 

late Paodatang Maokoji, her heirs, executors, admioistrators, and 
assigns.” In 1845 the eldest son Vithoba separated from the family, and 
gave a release to his mother Parvati. In 1854 she purchased the P. pro¬ 
perty for Bs. 8,452, the conveyance being to ” Parvati, bet heirs, executors 

administrators, and assigns.” In this deed, also, she was described as 
“ ibe widow and administratrix of Pandurang Mankoji, deceased.” In 
the same year, vie-, 1854, the second son Govind separated, and gave 
Parvati a release. The third son Gaopatrav (the third defendant) 
continued to live with bis mother Parvati until 1871, in which year 
she died intestate. Ganpatrav then entered into possession of all the 
property which she bad or managed in her life-time, inclnding the V. 
and F. properties. In 1879 he mortgaged these properties to the first two 
defendants for Hs, 12.500. His sons (the plaintifis) now alleged those pro¬ 
perties to bo ancestral, and complained that he and the mortgagees were 
acting in collusion; that he bad charged cbo properties unnecessarily ; and 
that be and the mortgagees were about to sell them at an undervalue for 
the purpose of defeating their (the phintiSs’) rights. Tiey, therefore, 
filed this suit, and prayed (infer alia) that the claims of the mortgagees, 
after being ascertained, might be paid oS. The defendants denied that the 
properties in question were ancestral property in the bands of Ganpatrav 
(the third defendant) or that the plaintiffs, as bis sons, bad any interest 
therein. 

Bcld, that the interest which the third defendant Ganpatrav derived from 
his mother Parvati in the mortgaged premises was anoestral property, in 
respect of which the plaintiffs bad no pre.sent right of inlerferenc?. 

The Court ordered that on payment of the mortgage-debt the properties 
should be re-oonveyed to the third defendant, and, in the event of tbeir 
being sold, that the whole of the surplus proceeds should be paid to bim. 

Theoriginal property was to be regarded, as in 1831, the seif>acquired pro¬ 
perty of Pioduraog Mankoji, and as having passed under hie will. In 
the absence of any evidence with regard to it, there was no presumption 
as to its character ; and the plaintiffwho alleged it to bo ancestral, were 
bound to prove th.at fact 

On Pandurang Mankoji's death, his sons. Vithoba, Govind, and Ganpat 
(third defendant), took whatever they became entitled to, under tbeir 
father’s will, as tbeir self-acquired property, but in coparcenary according 
to Hindu law, and not as j^iot tenants according to English law. As to 
Parvati. she took, under the will, an equal interest with her sons in the 
testator's estate, liable to bo defeated in the event of her death before the 
sons attained the age of twenty one years, when they might claim their 
shares. On the sons claiming their shares, one share would be loft with 
Parvati, and that share, subject to her incapacity as a Hiudu widow to 
deal with immoveable properly given her by her husbaodi would then 
become hers absolutely. 

Vithoba and Govind having separated, Parvati and Ganpatrav (third defend¬ 
ant), continued to treat themselves as a joint family, aud when Parvati 
died in 1871. her share in the joint property lapsed for the benefit of 
Ganpatrav. That share, whether he took it by inheritance or by survivor¬ 
ship, having originally formed part of his father’s estate, became ancestral 
in his hands. N.'iNABHAI GANPATRAV DHAIRYAV.AN v. AOHRATBAI, 
12 B. 122 

(4) Construction^ Joint tenancy — Tenancy in-common —“ Heirs of my property," 
effect of these words ia Hinda toill. —Bhojraj died in 1876, leaving Hicabai 
his widow, and Natha, an adopted son, him surviving: and he directed 
by his will that Hirabai and Nathu should be “ the heirs of his property,” 
Natbu died childless in 1880, leaving the plaintiff, Lakshmibai, bis widow, 
him surviving. Hirabai, thereupon, took possession, of all Bhojcaj'a 
property, claiming as a joint tenant with Nathu under the will to be 
entitled by survivorship on Natbu’s death. 

Held, that, under the will, Hirabai and Nathu bad been tenants-io-oommon, 
and not joiuttenaots; and that the plaintiff, therefore, as Natbu’s widow, 
was entitled to Nathu's share. 

Id the expounding of Hindu wills the Court should presume that the holder 
did not intend to depart from the general law beyond what he explicitly 
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deelatas. Bhojraj, while he had constituted his widow Hirabai as one of 
his heirs contrary to the geoeral principles of Hindu law, which only gave 
bee a right to maintenance, was silent as to bow far bet eight of heuship 
was to extend. That right was to be construed in a manner most consist¬ 
ent with the general principles of Hindu law ; and to hold that a joint 
tenancy had been created between Hirabai and Natbu would be in distinct 
derogation of the joint-family system, which is the keystone of Hindu 
law. It would be, in efiecc, to exclude the son’s family, for the benefit of 
the widow, in total disregard of the relations and obligations of a Hindu 
family. The fact of Nathu dying childless was an accident which could 
not be presumed to have been in the testator’s contemplation. LakSH- 
MIBAI V. Hirabai, ll B. 69. On Appeal at p. 573 = 11 Ind. Jur. 189 

(51 Hindu W%Us Act (XXI of 1870)-Indian Succession dctJX o/ 1365), s. 179— 
Probate and Administration Act (V of 1881). s. *-Hindu will made ouj- 
side Bombay relating to property situa'e partly within and portly outside 
Bombay-Aobate of such will-Effect of-Representation of the estatc- 
Parties to sue-Practice.-One Lalbhai died at Surat in 1873. possessed of 
ancestral property situate partly in Bombay and partly in the Surat Dis¬ 
trict He left a widow, Bai Harkor, and a minor son, Maganbhni. At his 
death ho made a will bequeathing bis property to his son. and appointing 
certain executors to manage the property during the son s “'oonty. The 
son died in 1887, leaving a minor widow, Magangauri. In 1879 one of 
the executors obtained probate of Dalbhai’s will from the High Court. 

In 1884 a suit was filed, on behalf of the minor Magangauri. agains'. her 
mother-in-law. Bai Harkor, to recover possession of the property covered 

by the will of Lalbb^i. 

One of the defences to this suit was that the property in dispute had vested 
in the executor, who had obtained probate of the will, and that as the 
defendant held the estate under the executor, the suit was not maintain- 
able without impleading the executor. 

Held, that the executor was uot a necessary party to the suit. S- 179 of 

Indian Succession Act (X of 1865) as incorporated into the Hindu Wills 
Act (XXI ol 1870) did not apply so far as it related to property outside 
Boinbav The nroperty in dispute was situate in the Surat Di'^trict. It 
was joint ancestral property. Oo the falher’s death it vested m the son 
by survivorship, and on the son’s death it vested in the son s widow, the 
piaintifi. in the present suit. Under the provisions, therefore, of the Pro- 
Lte and Administration Act (V of 18H). s. 4, (if that Act can be held to 
ooeratcat all in the Mofussil before a notification is issued under s. 21, 
the estate could uot vest in the executor, as it had parsed by sut^vorship 
to another person long before the Act came into operation. BAIHaRKOR 
V. MaNEKLAL RaSIKDAS. M B. 621 

(6) Nuncupative wiU-Construction of a varaspatra-Seo EviDBi;CE ACT 

(I OF 187‘2), 11 B. 89. 

(7) Widow— Widow’s estate in property taken under her husband’s will—See 

HINDU Law (Widow), ii B. 573 

(8) Sec HINDU Law (ADOPTION), 1-2 B. 202. 

Hundi. 

Turiadiction- Cause of action-Acccptance. wbal amounts to-Communication of 
acceotanco to holdet-Coiomunication of acceptance to drawer-Omission 

by drawee to notify non acceptanco-Absence of entry of acceptance in 

drawee’s book-See JURISDICTION, 11 B. 257. 


RAGS 
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Husband and Wife. 

(1> Marriage-Hiodu law-Marriage of a girl without her father’s consent- 
Husband and wife— Suit by the father to declare such marriage void— 
Factum valet—See HINDU LAW (MarRIAOE), 11 B. 247. 

(21 Married Woman’s Property Act III of 1674—Settlement-Property settled 
on married woman to her separate use and without power of anticipation 
—Power of married woman to charge such property with payment of debts 
incurred subsequently to marriage—See ACT III OF 1874 (MARRIED 
WOMANS’ PROPERTY), H B, 348. 
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(1) Offerings made to an idol—Liability of persons in possession of an idol’s pro¬ 

perty—Charity—‘Public charity—Trust—Public charitable cr religious 
trust—Account—Jurisdiction of Civil Courts in cases relating to public 
charitiM—Right to sue—Civ. Pro. Code (Act X of 1877), s. 539—" Direct 
interest," meaning of—Practice—Application to put in evidence in appeal 
which applicant refused to produce at first heating—See CHARITY. 12 B. 

247. 

( 2 ) Property dedicated to idol—Trustee^Primogemiure—Takait Maharaj, office 

of~Deposition from office hy Sovereign Prince—Effect of order of deposi- 
t\on—Jnritdietion .—By the custom of primogeniture obtaining in his 
family, the plaintiff succeeded to the office of Takait Maharaj, and came 
into possession of all the property dedicated to the family idol of Shri 
Nathji. He resided at Nathdwar within the territories of the Bana of 
Udepur in Mewat, Part of the dedicated property was at Poona. The 
first four defendants managed this portion of the property for the plaintiff. 

They collected the rents and transmitted them to him from time to time. 

In 1876 the Bana deposed the plaintiff for alleged misconduct, deported 
him from bis territories, and proclaimed the plaintiff's son (defendant 
No. 5) as Takait Maharaj. The defendants having refused to pay over the 
rents and to deliver the Poona property to the plaintiff, the plaintiff 
brought the present suit to recover possession. The plaintiff’s son was 
made a co-defendant on his own application. The defendants denied the 
plaintiff’s right to the property, on the ground that he had been deposed 
and banished by the Bana, and the fittb defendant (the plaintiff’s son) 
claimed to be Takait Maharaj. and as such to be entitled to all the 
davastfaao property. The lower Court made a decree in favour of the 
plaintiff. On appeal by the defendants to the High Court, 

Held, that the plaintiff was entitled to the property in dispute. The order 
of the Bana could not be regarded as a foreign judgment between the 
parties. That order, whatever its effect might be within the territories of 
the Bana. could not affect the property situated in Pooua beyond his 
jurisdiction. It bad dcscoaded to the plaintiff on the death of his father 
in virtue of the custom of primogeniture obtaining in his family. Whether 
be took it as owner or as trustee for the idol and shrine was immaterial, 
for in either case be bad a right to possession. If he took it as owner be 
bad not in law lost his right as suoh in consequence of the Bana’s aot. If 
be held merely as a trustee he bad not yet been removed from his office by 
any competent tribunal. NANABH.^Iv. 8HBIMAN GOSWAMI GiRDHARIJI, 

12 B. 331= 12 Ind. Jur. 480 ... 705 

Inam. 

Resumption of inam village and regrant,effect of —Acts of State—Waikars, status 
of—Treaties of 1820 —of grant of inam under construction—Attach- 
Kient by Government of such village limited to what.—From tbe year 1820 
down to the year 1872 the Watkar family bad been in the enjoyment of 
the village of Pa^arui under a treaty between the East ludia Company 
and one Sbaik Mira. Abdul Kadar and Khan Mahomed were brothers 
and the last male descendants of Sbaik Mira. For an alleged fraud of 
Kban Mahomed, Government restricted the enjoyment of the said village 
to his lifetime only. Abdul predeceased Khan Mahomed. On the death of 
Khan Mahomed, Government, on the 31st December, 1872, placed an 
attacbmmt over the village. On the 30th July, 1874, a judgment creditor 
of Abdul caused the lands in dispute, which were mirasi lands of the 
Waikar tanily situated at Pasarni, to be sold in execution of his decree 
against Abdul, and they were purchased by the defendant, who was put 
in possession on the 22Dd April, 1876. In the meanwhile, Government, 
having chosen to recognize the plaintiff as a representative of the Waikar 
family, had removed the attaobmeut and regranted the village to the 
plaintiff shortly before, viz., on the 3rd April.1876. The plaintiff being dis¬ 
possessed, sued the defendant, conteudiog (inter alia) that Abdul, having 
predeceased his brother, had no interest in the lands, whiob had been 
purchased by the defendant. The Court of first instance awarded the plaint¬ 
iff’s claim, and directed the defendant to pay the plaintiff’s cost. The 
defendant appealed to the District Judge, who was of opinion that the 
proceedings of Government since the attachment in 1872 and restoration 
of the village were aots of State, and he varied the decree of the lower 
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Court by outtiog down the plaintiff's costs, made payable by the lower 
Court’s decree, to half. On appeal by the defendant to the High Court. 

Htld, reversing the decree of the lower appellate Court, that the plaintiff’s 
claim should be dismissed. The attachment placed by Government on the 
death of Khan Mahomed in December, 1872, was limited to an exemption 
from assessment, and the resumption and regrant to the plaintiff did not 
give the plaintiff any title to the lands in question. The proceedings of 
Government in 1873 and 1876 , by which the plaintiff was recognized as 
the representative of the Waikac family, were not acts of State. The status 
of the Waikars and other persons, with whom the agreements of 1820 were 
entered into, was nob that of an independent sovereign. They (the 
Waikars) were merely powerful sctTanjamd&Ts subordinate to the Raja of 
Satara. and after the annexation of the territory of the Raja in 1849 
they held their lands under the East India Company. Hari SAOASIV v. 
8HAIK AJMUDIN, 11 B. 23-5 

Inamdar. 

Relation of inamdars. with khots—Kliot^His status in the Ratnagiri District- 
Ownership not an esaeictiaf incident of khotship — Onus — Thai. The plain¬ 
tiffs ware the inamdars of a certain village in the Ratnagiri District, which 
was granted to their ancestors by the Peshwa under a sayiad dated Std 
September, 1878. The defendants were the vatandar or permanent fcliots 
of the same village. In a previous suit between the parties relating to the 
forest attached to the village, it was held, upon the construction of the 
Pcshwa’s sanad, that “ so far as the Peshwa’e Government could pass the 
soil of the village and its revenues by its grant, it did pass them to the 
plaintiffs’ ancestors,” and that, therefore, the plaintiffs were the owners of 
the forest. In the present suit, which was brought to compel the defend¬ 
ants to pass a fresh fcabufayaf every year to the plaintiffs, and to recover 
the revenue from them for tbe years 1809-70 and 1870-71, the defendants 
contended Hnler aha) that they had proprietary rights, as inherent in 
their hhotship, over the cultivated land of the village, and that the plain¬ 
tiffs, as inamdars, were mere alienees of the land-tax payable to Govern¬ 
ment. In support of this contention they principally relied upon the fact 
that they were entitled to recover, and did in fact recover, (hal, or tent for 
lauds reclaimed and brought under cultivation by the plaintiffs. Tbe 
pi liulitti claimed, on the other hand, to be absolute owners of the whole 
soil of the village, and that the defendants wore estopped, by the annual 
liabuhuats they had passed through a loug series of years, from setting up 
a proprietary title. 

Held, that the mere fact of the defendants being valai^ar hhots did not 
make them proprietors of tbe cultivated land in the village ; that proprie¬ 
tary fights were uot essential to the conception of a khotship ; that in 
levying a f/<af on the lands tilled by the plaintiffs the defendants did not 
necessarily assert, they certainly did not establish, a proprietary right to 
soil as against the inamdars -. and that the delendanls held a position with 
rights and obligations not esseiuially different from those of other khots in 
the Ratnagiri district, who were farmers of the public revenue. MORO 
AU.UI V. NABAYAN DlIONDHHAT PITRE, 11 B. 680 

laam Lands. 

See Jurisdiction*, ll B. 222. 

Indian Council's Act (24 and 25 Vic., Cap. 67). 

S. 22—Sec INSOLVENCY. 11 B. 138. 

Inju nction. 

See ACT III OP 1876 (Mamlatdars’ COURTS, Bombay), 12 B. 419. 

Insolvency. 

(1) Civ. P'o- Code (.Icf XIV o/ 1882), sJ. 354, 355 niid 356— Receiver selling a 
mortgaged property of insolvent—Purchaser at such sale—Right of morf- 
ga-iee unaffected by such sale- —By an order dated tbe 9th July 1879, A. 
was declared an insolvent under s. 351 of tbe Civ, Pro. Code (XIV of 1882), 

' and his pronetCy vested in tbe receiver, who was ordered to convert it into 

money. Nine fields, which were part of A.’e property, had been mortgaged 
to the plaiotiff, who was duly cited to appear aod prove his debt. The 
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plaintiff, however, failed to appear, and he was consequently omitted from 
the schedule of A.’s creditors The receiver sold one of the fields, which 
was purchased by A.’s undivided sou G. At the sale the plaintiff gave 
notice of his claim as mortgagee. After paying off the debts of the 
scheduled creditors the receiver made over to A. the residue of the purchase* 
money and the eight unsold fields. In 1S81 the plaintiff sued A. for posses¬ 
sion of the mortgaged property, and on appeal obtained a decree. While 
that suit was pending. G. sold to the defendant the field which he had 
purchased. In execution of his decree the plaintiff recovered possession 
of the eight fields, but on attempting to get possession of the ninth field 
he was obstructed by the defendant, who was in possession, and he conse¬ 
quently brought this suit to recover it. 

Held, that the plaintiff was entitled to recover it from the defendant. The 
only interest the insolvent had in mortgaged premises was the equity of 
redemption, and this having vested in the receiver under s. 351, he under 
s. 356 was directed to convert it into money. G., therefore, at the sale only 
purchased the equity of redemption in the one field ; and the defendant, 
who now stood in G.’s shoes with notice of the plaintiff’s claim, although 
he might possibly be entitled to redeem the whole nine fields comprised in 
the mortgage, was bound to deliver possession to the plaintiff (the mort¬ 
gages). until that was done. 

The mortgaged property could not be sold by the receiver without the consent 
of the plaintiff (the mortgagee), or paying him off. S. 356 of the Oiv. Pro. 
Code (Act XIV of 1882) no doubt contemplates the payment of debts 
secured by mortgage out of the proceeds of the conversion of the insolvent 
property in priority to the general creditors; but this must be taken in 
connection with s. 351. and must be understood as referring to those oases 
in which the mortgaged premises have been sold after coming to an uoder- 
RtandiDg with the mortgagee. SHRIDHAR N.^RAYAN v. KRISHNAJI 
VlTHOJI, 12 B. 272 

(2) Compromise by "oflioiaUrustee—Insolvent Act—Act 11 and 12 Vio.,C. 21. 
^ ss 28 and 29-Chargee with a view to establish fraud—Practice—Pleading- 

Amendment of pleading—Fraud—The fraud charged in the pleadicg must 
be proved and not fraud of a different kind—Restriction of power to 
amened—See COMPROMISIS. H B. 620. 

(3) Indian Insolvent Act {Stat. 11 and l2 Vic., C. 21)—Expunging names of 

creditors from schedule—Official Assignee a trustee for creditors admitted 
in schedule.—The applicant was a creditor of the insolvents, who filed 
their schedule in Bombay in July. 1868. The schedule contained the 
name* of twenty-sixereditors, twenty of whom were residents in Karachi 
andsix in Multan The debts amounted, in the aggregate, to Rs. 51,819-13 
and were all admitted, some of them being of trifling sums. The 
applicant was the largest creditor on the schedule, his debt amounting to 
Rs. 27,500. The insolvents obtained their personal discharge in March, 1869. 
Since the date of the insolvency one dividend had been declared, viz., a 
dividend of one per cent., in 1370. Only one creditor bad applied for 
and received that dividend. On the 15th July, 1886. the applicant for the 
first time applied for a dividend on his claim. He was then, after so long 
a time unable to adduce any proof in his own possession, in support of his 
claim but was ultimately allowed by the Official Assignee to prove his 
claim’from the insolvent’s booKS. Having thus proved his claim against 
the estate, the applicant obtained a rule on the 5th Oatober, 1887, calling 
on the other creditors of the insolvents to show cause why they .jhould not 
come in and prove their claims, or, in default, why their names should 
not be expunged from the insolvents’ schedule. 

Held, discharging the rule, that the Court bad no power to expunge the 
name of a creditor where no fraud was proved or alleged in regard to their 

claims. 

The Official Assignee holds the assets of an insolvent as a trustee for all the 
creditors admitted on the insolvent’s schedule, whether or not they have 
actually proved their claims. /nreDEWCORN JEAVRAJ AND HEEBJBE 
DewCURN, 12 B. 342=13 Ind. Jur. 30 

U\ Indian Insolvent Act IStat. 11 and 12 Vic.. Cao. 21). s. 36-Order to examine 
witnesses under s. Discovery oj insolvent's property—'Bone, me creditor 
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Insolvency— (Continued). Paqb 

—Practice—Conduct of examination-— the Official Assignee makes 
oc supports an application to examine mcnesses under a. 3o of the Indian 
Insolvent Act, such application should be readily granted. When it is 
made by any other person, the grounds of the application should be care* 
fully sifted, and the Court should satisfy itself that the inquiry will 
probably lead to some benefit to the creditors or estate, and is not merely 
made to harass and annoy the persons proposed to be examined. 

A. became insolvent in 1866, and fled out of the jurisdiction. In July 1886. 
Ramubhoy, alleging himself to be a creditor of the insolvent’s estate, 
obtained an order, under s. 36 of the Indian Insolvent «\ct (Stat. 11 and 
12 Vic., Cap. 21). directing the examination of the insolvent’s son and 
daughter. Rahimbhoy and Lvbai, with a view to the discovery of certain 
property of the insolvent which might be mads available for the creditors. 
Kahimbhoy and Labai subsequently obtained a rule nisi to set aside the 
order. They filed affidavits, alleging that Ramubhoy (the applicant) was 
not a dona creditor of the estate; that although he had, no doubt, 
bought a claim upon l-be estate in bis own name, he was merely a 
nominee of his brother, Ahmedbhoy, who had supplied the purchase- 
money ; and they alleged that this application was the result of a family 
quarrel; and was made merely from motives of ill-will. The Court held 
that the applicant was not a dona fide creditor of the estate. The order 
for examination was, however, supported by the Chartered Mercantile 
Bank, which was admittedly a 6ono tide creditor. 

Held, that applicant not being a creditor, and the Official Assignee not sup¬ 
porting the application, and the affidavits showing feeling and bias, the 
Court would have hesitated to admit the application for the order, under 
s. 36. if it stood alone. But the fact, the Chartered Mercantile Bank, an 
admittedly bona jidt creditor, supported tbe application, altered the case, 
and the examioaiicn applied for ought to bo allowed. 

Under the circumstances, however, tbe Court was of opinion that the appli¬ 
cant. who belonged to tbe insolvent’s family, aud was involved in a bitter 
family quarrel, should not conduct tbe examination ; and ordered that 
the Chartered Mercautilo Bank should apply to the Official Assignee to 
conduct tbe inquiry, and, if he declined to do so, the Bank should do it. 

Jrt re ALI.\DlNBHOY HOBIBHOY, 11 B. 61 ... 41 

(5) Insolvent debtor—Unfair prefe’’erce—Civ Pro. Code (Act XIV o/ 1882), s. 351. 

A creditor can put pressure on bis debtor to get payment of his claim, not- 
withsundiog that tbe debtor may be in embarrassed circumstances. But 
a debtor, who gives an unfair preference to one creditor by giving him a 
largo proportion of bis property, so as to reduce tbe aliquot share of the 
othercreditora. acts fraudulHiitly. and no title is given to that particular 
creditor as against the assignees who repre.sent tbe creditors generally. 

A filed a suit and ottaiued a decree against B. During the pendency of the 
suit and only four days before the decree was passed. B. assigned by way 
of mortgage nearly the whole of his property to one of his creditors C. 

The assienmout was made, not to secure a fresh advance, but in consider¬ 
ation of paH debts due to C. C. was aware ol B’s embarrassments. Two 
years afterwards B. was arrested in execution of A’s decree. B thereupon 
applied to be declared an insolvent. 

Held that the assignment by B. of nearly tbe whole of bis property to C. 
amounted under tbe circumstances, to an unfair preference, wilhm the 
moaning of s. 351. cl. (c> of tbo Code of Civil Proecdure (XIV of 1882). 

B. was, therefore, not entitled to be declared an insolvent. DadapA v. 
VlSHNUD.VS, 12 B. 424 ••• 768 

(6) Jud.imentcxtcrcd up under s- «6 of Indian Insolvent Act{Stat. 11 and 12 Vic., 

Cap. 21)_ Execution of such judf/nicnt—Limitation—Limitation Act, XV 

o/ls77. sch. II. rtr/s. 178. 179 find 180.—C was adjudicated an insolvent 
in October. 18GG. and on tho ly^b August, 1863, judgment was entered up 
again.st him under s. 85 of the Indian Insolvent Act (Slat. 11 and 12 Vic., 

Cap. 21) for Rs. )G.40.618. In 1886, it was ascertained by the Official 
Assignee that certain property belonging to the insolvent’s estate was 
available for the creditors of the estate, and on bis applicaticn an order 
lor execution against tbo said property was made on the 5lh April, 1686, 
by tbo Insolvent Court under s. 86 of tho Insolvent Act. It was contend¬ 
ed that execution was barred by limitation. 
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Eeld, that execution on the judgment was not batted. 

Per SARGENT, C. J.—The policy of the Indian Insolvent Act is that the 
future property of the insolveot should ^be liable for his debts. That in¬ 
tention would be to a great extent defeated, if judgment entered up by 
the order of the Insolvent Court under s. 86, which is the machinery pro¬ 
vided for effecting that object, could only be executed within a limited 
time. Limitation Act should not be deemed applicable to judgments 
entered up under s. 86, unless their language clearly requires it- A judg- 
ment entered up under 9 . 86 of the Insolvent Act, although a judgment of 
the High Court, is not a judgment entered up in the exercise of the 
Ordinary Original Civil jurisdiction, nor could the right to enforce 
the judgment be lawfully released by any person, and. therefore, act. 180 
of the Limitation Act did not apply. 

Per West, J.—Formerly in England as well as in India the policy of the 
Insolvent Acts was to make the insolvent perpetually responsible. In 
England, however, by Statute 32 and 33 Vic., cap. 83, bankruptcy was 
substituted for insolvency, and all pending cases of insolvency were 
ordered to be closed within prescribed periods. In construing that 
statute it has been declared that after the given time the insolvent was 
free from all responsibility, and that after his death his estate was free 
also. Thus the lien on an insolvent debtor’s whole future property has 
disappeared from English law ; but this has been effected by direct legis¬ 
lation. In India there has been no legislation with regard to judgments 
ot the Insolvent Court, but it baa been decided that such a judgment is to 
be deemed a decree of the High Court, and executed as such. It must, 
therefore, be subject to the same rules as other decrees of the High Court 
in the absence of any special exception. Article 160 of the Limitation 
Act is. therefore, applicable to such a judgment. The Insolvent Act did 
not contemplate its being entered up otherwise than as a judgment of the 
Supreme Court, and, as such, it ranked as a judgment of a Chartered 
Court in the exercise of the Ordinary Original Civil jurisdiction. The 
same description may be applied to it now; and hence the execution is 
limited, as in the case of other judgments and decrees of the High Court. 
The principle of perpetual liability to execution can no longer be deemed 
a principle. The English law has discarded it; the Indian law has made 
all judgments subject to limitation, and amongse them judgments of tbe 
Insolvent Court. Article 180, therefore, applies. But the right to enforce 
tbe judgment in tbe present case did not accrue to tbe Official Assignee 
until the order of the Insolvent Court to take out execution was made. 
That order was not made until April, 1886. and. therefore, the right to 
execution, which arose on the date of that order, was not barred by 
art. 180 of the Limitation Act XV of 1877. In Oie matter o/CANDAS 
NaRRONDAS, 11 B. 138 

Insolvent Act, 11 and 12 Vic., Cap. 21. 

(1) See INSOLVENCY, 12 B. 342. 

(2) Ss. 28 and 29—Sea COMPROMISE, 11 B. 620. 

(3) S. 31—860 INSOLVENCY, 12 B. 272. 

(4) s. 36-See INSOLVENCY, 11 B. 61. 

(5) S. 86—Sea INSOLVENCY, 11 B. 138. 

Instalments. > 

(1) Decree payable by—Decree—Dekkban Agriculturists' KblTe'f Acta (XVII of 

1879), s. 20 , and act XXII of 1882. s. 16-B.—Payment of decree by 
instalments—Default—Whole sum payable on default—No second order 
for instalments—Acquiescence—Effect of taking out of Court instalments 
paid in under second order.—See ACT XVII OP 1879 (DEKKHAN AGRI¬ 
CULTURISTS’ RELIEF), 12 B. 326. 

(2) Penalty—Bond-Stipulation to pay double the amount of debt on default 

of payment of any instalment—See PENALTY, 12 B. 555. 

(3) Bee GiV. PRO. CODE (ACT XIV OF 1882), 11 B. 6. 

Intervener. 

See Limitation, ii B. 45. 
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Beni’Israelite community in Bombay—Dismissal of officers of the community by 
resolutions passed at a meeting—Snch officers to be given opportunity of 
defending themselves—Domestic tribunal—Jurisdiction of Court. —Th© 
plaintifisandtbe defendaot-j ware mamtoers of the BeDi-IsrAalite oommunity 
worshipping at a certin synagogua in Bombay. The administration of the 
synagogue and of the funds was vested in a mukadam or headman and 
four managers, a treasurer, and a crier. The mufcodoni succeeded to the 
ofSoe by family right according to the custom of the community, but in 
matters of management be was bound to keep within his powers, whioh 
were co-ordinate with those of his colleagues. 


The first defendant was the mukjdam, the second defendant was the hazan 
or beadlo, and the third defendant was the jftmost or crier. The first defend¬ 
ant hadsvccecdcd to the office of t««&adoj» as the nearest lineal descendant 
of the founder of the synagogue. The second defendant was appointed by 
the community, and it did not appear on what terms be held office. The 
third defendant was merely a paid official of a subordinate character. 


Disputes arose in the community, whioh became divided into two parties, 
to one of whioh the three defendants belonged. At a meeting of the 
community held on the 28th October. 1884. which was attended by a 
maiority of the community, resolutions were passed, dismissing all 
thiL defendants from office: and their dismissal was formally com¬ 
municated to them by a letter dated the 30th October. It did not 
appear that they bad been given any notice that the question of their 
dismissal was to bo discussed at the meeting. They had received 
only the ordinary notice that a meeting was to be held. The defendants 
refused to recognize the authority of the reaolutnn passed at the meeting 
of the 28th October, and the plaintiffs, accordingly, filed this suit pray- 
ing for a declaration that the defendants did not occupy any official 
position in the synagogue, and for the teoovery of certain property id 

tbeir haods. 

mid that the first defendant had not been duly dismissed. He held the 
office of mafefldam, not merely at the wiU of the community, but as long 
as he duly performed tbc duties of the office. He could not be dismissed 
without an opportunity of making bis defence and explaioing bis conduct, 
and he had been given no notice that bis conduct and hia dismissal were 
to be discussed at the meeting of the 28th October. 

Held, also, that the second defendant had not been duly dismissed. No 
evidence w .s given as to tbe exact terms on which he hold office ; but he 

was entitled to notice, and 10 an opportunity of defending himself before 

dismissal. ...... 

Beld as to tbe third defendant, that ho hai been duly dismi =sed. He was 
merely a subordinate officer, and tbc managers bad tbe power of dismiss¬ 
ing him All the manag-rs. sive tue first and second defendants, concur¬ 
red in dismissing him. and in doing so they wore within their right. 

Where a domestic tribunal has been appointed for the regulation of the 
affairs of a community, the Court has no jurisdiction to interfere with its 
decisions if it aers within ibe scope of its authority and in a manner con¬ 
sonant with ordinary principles of justice. THB AUVOC.ATB GKNERAL 
OF BOilB.W V DAVID IIAIII DKVAKER, 11 B. 185 
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Joint Tenancy. 


Hindu 


will-Construction-Tenancy in common—“ Heirs of my property,” 
effect of tbe.so words in Hindu will—See HINDU LAW {WILL), U B. G9, 


fi»i appeal, 11 B. 573. 


Jotlshipana Vritti. 

SeeCiV. I’lio. CODE (Acr XIV Ol' 1882), 12 B. 366. 

Judgment. 

Foreign judgmeot—See ijOMf’-'NY, 11 B. Jtl. 

Judicial Inquiry. 

See SANCTION TO PROSECUTE, 12 B. 36. 
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Jurisdiction. PA6> 

(1) Act XIV of 1869, 8S. 23 and U—Subordinate Judge appointed to asixst'another 

Subordinate Judge, powers of—Second appeal, objection to jurisdiction on— 
Practice.—'Where a Subordinate Judge is deputed, under 8. 23 of Act XIV 
of 1869, to assist another Subordinate Judge, the assistance bj the Judge 
so deputed can only be afforded within the limits of his jurisdiction as 
fixed by 8. 24 of the Act, and cannot be invoked, except in matters 
within his competence. 

The plaintiff having obtained a decree against the defendant in a suit in 
wbioh the subject-matter of the suit and the amount of the decree exceed¬ 
ed Rs. 5.000 in the Court of a Subordinate Judge of the First Glass, pre¬ 
sented it in that Court for execution. The Subordinate Judge transferred 
it for execution to the Second Class Subordinate Judge who had been ap¬ 
pointed, under Act XIV of 1869, to assist him, and whose jurisdiction 
extended to Rs. 5,000 only. The Second Gla.ss Subordinate Judge ordered 
execution to issue. The defendant appealed, and this order was reversed. 

The plaintiff appealed to tbe High Court, and raised, for the firf^t time, an 
objection that tbe Second Class Subordinate Judge had no jurisdiction to 
entertain tbe application for execution. Tbe defendant contended that 
this objection was taken too late on second appeal. 

tiield, that tbe Second Class Subordinate Judge had no jurisdiction to enter¬ 
tain and deal with the plaintiff’s application for execution, and that the 
plaintiff's objection should be allowed. An objection to tbe jurisdiction, 
the validity of which is patent on tbe face of proceedings, can be taken at 
any stage of tbe proceedings. SHRI BIDHESHWAR PANDIT v. SHBI 
HARIBAR PANDIT, 12 B. 155 ... 6S6 

(2) Appeal—Suit cognizable by a Court of Small Causes—Act XI of 1865, ss. 2, 

6, 12, 21— Act XIV of 1869, s. Subordinate Judge invested with Small 
Cause powers—Final decision.—The plaintiff sued to recover Rs 5 as dam¬ 
ages for the wrongful removal of a tree. Tbe suit was filed in the Court 
of a Second Glass Subordinate Judge, who was invested, under Act XIV of 
1869, 8. 28. with tbe jurisdiction of a Judge of a Court of Small Causes, 

Tbe case, which was in itself of tbe nature of a Small Cause, was. however, 
tried as an ordinary suit according to the rules of tbe Civ. Fro. Code. Tbe 
Subordinate Judge rejected tbe plaintiff’s claim. An appeal was made 
to the District Court, which reversed the Subordinate Judge's decree, and 
awarded tbe claim. 

Held, that tbe suit having really been a Small Cause, no appeal lay to the 
District Court, though the Subordinate Judge did not use the procedure 
of Act XI of 1865. Having the Small Cause Court juriediotion, tbe Sub¬ 
ordinate Judge must be taken to have dealt with the case under that 
jurisdiction, even if be was not quite alive to it at the time. 

A suit taken cognisance of under ss. 2, 6 or 12 of tbe Mofussil Small Causa 
Court Act (XI of 1865), does not cease to be a suit tried under the Act, 
because of some divergence from its summary procedure. A surplusage of 
form and elaborateness does not change tbe character of the decision for 
tbe purpose of its finality. 

8. 28 of the Bombay Civil Courts’ Aot(XIV of 1869) does not, when jurisdiction 
is given under it, necessarily divide the Court into two separate Courts ) 
but still it creates an additional and distinct jurisdiction. 

Since Act IX of 1887 came into force the Court is to be regarded as two Courts 

in such oases. PiTAUBEP. VAJIRSHET v. DHONDU NaVLAPA, 12 B 486 ... 808 

(3) Bombay Act HI of \^li—Vatandar kulkarni and rayat—Perquisites, right to — 

See ACT HI OF 1874 (HEREDITARY OFFICES, BOMBAY), 12 B. 278. 

(4) Caste question—Secession from a caste —Property purchased by seceding section 

during period of secession—Reunion of section with the casle—Suit by 
caste to recover from a seceding member property purchased by seceding 

section. _Tbe plaintiff and tbe defendant belonged to the caste of Visnagar 

Brahmans, which in 1841 divided into two sections, known as tbe big and 
little sections. While this division continued, viz , in the year 1868, certain 
lands were purchased by the small section in the names of the plaintiff, 
the defendant, and three other persons. In 1873 the members of tbe small 
section, with the exception of the defendant, re-united with the other 
members of the caste. The lands, however, remained in the possession of 
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the defendant. The plaintiff, on behalf of the caste, brought this suit to 
recover the lands from the defendant. Both the lower Courts held that the 
case was not cognizable by the Civil Courts, as it involved a caste 
question. On appeal by the plaintiff. 

The High Court reversed the decree of the Courts below, and sent baok the 
oase for re-tnal. The lauds in question bad been admittedly purchased out of 
their own funds and for their own purposes by the members of the caste 
who had seceded ; and the question, as to whom those lands now belonged 
being one between the caste and one of the seoeding members who bad 
purchased them, could not be a caste question, unless the small seoeding 
section Itself could be regarded (and it was not so contended) as a separate 
and distinct caste. Under these circumstances it was for the Civil Court 
alone to determine who was enticled to the property, although it might 
be moidentally necessary for that purpose to enquire into the usage and 
practice fif any) of caste sections, situated as the seceding section of this 
caste had been, with respect to the property in question. If the lands had 
been originally the property of the caste, the question would have been 
between the caste and a section of it. and would have been a caste question 
and not cognizable by the Civil Court. Mehta Jethalal v Jamia'"’ 
RAM LaLUBHAI, 12 B. 225 


Cause of action—Agreement at Delhi lo pay money in Bombay -Hunii^Acsen- 

tance, what amounts to—Communicati<mofacceptancetoholder—Cojnmu7ii- 
cation 0 / acceptance to drawer—Omission by drawee to notify non-accevt^ 
ancs-Ab>enceof entry of acceptance indrawec’s The plaintiffs who 

traded in Bombay, bad dealings with certain firms at Delhi. In Decern 
ber 1884. it was agreed at Delhi between the plaintiffs and the defoodant 
that, in ooQsidoration of the plaintiffs accepting a composition of eight 
annaa m the rupee upon the debt duo to them by a certain insolvent firm 
which amounted to Rs the defendant would pay tho amount of 

such composikiou to the plaintiffs. The plaintiffs in this suit claimed 
Ks. 6.530-9. being the amount of such composition. The defendant denied 
the jurisdiction of the Court, contending that no part of the cause of 
action had arisen within its jurisdiction. He alleg»»d that the terms of the 
agreement were contained in a composilion-deed which was executed at 
Delhi, &c. At the hearing, tho Court found that, subsequently to the exe- 
outioQ of the compositioQ.deed, the plaintiffs’ munim, who was anxious to 
return to Bombay, had a eonversalioo with the defeodant at Delhi with 
referenee to the plaintiffs’ claim upon the insolvent firm, at which the 
defendant proposed that be should give a letter to the plaintiffs’ said mu- 
nun with reference to the claim, and that the wunim should give one to 
him ; that the latter should, upon such letters being exchanged, return to 
Bombay and that the defendant should remit the amount found due to 
the plaintiffs when the accounts bad been made up The following letter 
was accordingly written by the defendant and handed to the plaintiffs’ 


Peace, prosperity. To Shripat Shah Qaneshdas Tbakuedas. at that ausoioi- 
ous place the seaport (town) of Bombay. Prom Delhi written by Dowlat- 
rai Shriram, whoso (salutations) victory to (the deity) Gopal do you be good 
enough to read. Further, do you be pleased to notice one (piece of) intel- 
igence (as follows). You had an account with Bhai Paiecband and Kanva. 
lal Jugalkissan. I have paid off iheir debts at the rate of eight annas in 
tho rupee. Therefore, as to whatever (amount) may be found (due) bv 
your account on our making up the account according to the practice of 
the merchants, the same I will pay you at the rate of eight annas in the 
rupee. This chitit is writteo '2Ut December, 1884.” 

The plaintiffs’ miiniin banded the following letter to the defendant 

Shriram at that auspicious place, Delhi. Prom’ the sea- 
port (town) of Bombay, written by Ganoshdas Thakurdas. whose saluta. 
lona of victory “ • •, &o. Do you be pleased to read • • • i bayg 
account with Shah Fatech.md Kanyalal Juggalkissin. wherein Rs 
are claimable by me. On account of those rupees I will receive navment 

ofThave obtaVn ‘ ^ '•> respecUhere- 

of 1 have obtained, in writing, from you, 2 l 3 t December 1884 ” 

’’e7tX"mblr '-'““‘‘S''' then return- 
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Held, that the Court had jurisdictiou. If the oral agreement between the 
defendant and the plaintifis’ munim were taken as the basis of the plaintiffs’ 
claim, it was clear that part of the cause of action arose in Bombay, as 
payment to the plaintiffs was to be made in Bombay. The exchange of 
letters was carrying out. in part, of the oral agreement. When that agree¬ 
ment was made, the defendant was under a legal obligation to pay the 
plaintiffs’ claim upon the insolvent firm. The oral agreement varied the 
the time, place, and mode of payment, as it was competent for the parties to 
vary them (Contract Act. IX of 1672, as. 72, 73). If the letters had varied 
the terms of the oral agreement, the latter would be modified by the later 
expressions of the will of the contracting parties ; but they did not do so, 
and tbe oral agreement remained in force and unvaried. If, on the other 
hand, the letters were regarded as containihg the contract, they were not 
of such a character as to exclude the proof, under s. 92 of tbe Evidence 
Act I of 1872, of a separate oral agreement completely consistent with 
their terms, namely, that the payment they provided for should be made 
In Bombay. 

Held, also, that, having regard to the circumstances under which they were 
written, that a promise to pay in Bombay might fairly be inferred from the 
terms of tbe letters themselves. Tbe deleodaot addressed the plaintiffs at 
Bombay from Delhi, and tbe plaintiffs addressed tbe defendant at Delhi 
from Bombay, and it might be concluded from this, that the parlies in- 
teuded that the letters should have tbe same contractual effect as if they 
had been respectively written to, and from, the places to and from which 
they purported to be written. 

Beld, also, that the fact that the debt due from the insolvent firm to the 
plaintiffs, which tbe defendant bad agreed to satisfy, bad been con¬ 
tracted in Bombay, would not give the Court jurisdiction independently 
of the stipulation, oral or documentary, by the defendants to pay in Bom¬ 
bay. It would be uecessary for tbe plaintiffs to prove tbe existence of 
such debt, as showing tbe nature and extent of the defendant’s promise, 
but tbe existence of tbe debt would not constitute a part of the plaintiffs’ 
cause of action. 

Tbe insolveut firm bad drawn certain hundis on the plaintiffs payable to the 
defendant. Tbe defendant bad endorsed them to one Motiram. Tbe plain¬ 
tiff’s Bombay firm was tbe agent of Motiram. and Motiram accordingly 
sent tbe hnndis to tbe plaintiffs, as bis agents, for realization. Tbe Aufitfis, 
however, were dishonoured, and Motiram ibeteupon returned them to tbe 
defendant, and received their value from tbe defendaut, who in this suit 
now sought to set off the amount so paid by them against tbe claim of tbe 
plaintiffs. It was contended that the plaintiffs were not liable, as there 
was no proof that tbe hundis bad been accepted by thorn, it not having 
been shown that the acceptance bad been communicated to Motiram, tbe 
owner ol the ^unefis. aod that until such communicatiou the plaintiffs 
were at liberty to cancel there acceptance. 

Held, that tbe acceptance by tbe plaintiffs was complete ; and that the 
defendant was entitled to the set off claimed. The hundis had come to 
tbe plaintiffs for acceptance on tbe 28ch October 1884, and their non-accep¬ 
tance had not been notified to Motiram on the 3td November. That 
would be an unreasonable period during which to bold tbe hundis is 
dubio. On tbe 30th October the plaintiffs had stated oy letter to tbe 
drawer’s firm that the hundis had been accepted. That meant that all 
things had been done to make the acceptance complete. The absence of 
entries in the plaintiffs’ nook, with reference to the hundis, afforded no 
inference that they were not accepted. 

Semble, a communication of acceptance to the drawer,or to a previous bolder, 
binds' the acceptor as well as a commuoication to the present holder, inas¬ 
much as the acceptance enures for the benefit of them as well as for the 
actual holder, and the primary contract is between the drawer and the 
acceptor. TRAGDAS THAKURDAS v. DOLATRAM NANURAU, 11 B. 267... 

/fll Cause of action—Whole cause of action—Contract—Place of performance of 
contract were no stipulation vt contract—Breach of contract—Leave to sue 
under cl. 12 of Letters Patent.—By a contract executed in Bombay on the 
19tb December, 1885, the defendant promised to pay the plaintiff Re. 9,152, 

1028 


FAGS 


169 



4 


GENERAL INDEX. 


Jurisdiction— iCoyitinued), 

of which atnoaot the sum of Bs. 4,752 waa to be paid by monthly iostah 
mentsofRj. iBjex^eadiag over a period of tacee years, and the remainder, 
viz., B^. 4,400, in a lump sum at the end of the three years It was pro* 
vided, that, in case of default beiog made in payment of any of the install 
meats, the whole of the amount then due should be paid forthwith. The 
plaintiff, alleging that tbe^defendaot had only paid eight of the instalments, 
brought this suit for the balance. The defendant, who did not dwell or 
carry on business in Bombay, pleaded {inter aliat that the High Court of 
Bombay bad no jorisdiotion, as the whole cause of action bad not ariaen 
in Bombay, and no leave to sue had been obtained by the plaintiff, under 
cl 12 of the Letters Patent The written contract, which W4s admittedly 
executed in Bombiy, contained no stipulation as to where the instalments 
or the final balance was to be paid. 

Held, that, in the absence of stipulation in the contract itself, the intention 
of the parties to i • was to guide the C)urt in determining the place of its 
performance. From the facts and acts of the parties it appeared that 
their intention was that payments under the contract should be made at 
Surat. The breach of the contract consequently Cook place at Surat.and not 
in Bombay, and the High Court of Bombay bad do jurisdiction to try the 
suit, the plaintiff having omitted to obtain leave to sue under ol, 12 of the 
Letters Patent. 

In tbe case of an action on a contract, the cause of action within the 
meaning of cl. li of tbe L'^t'ers Patent means the whole cause of action, 
and consist of tbe m^ikiog of contract and of its breach in tbe place where 
it ought to be performed. To give jurisdiction to the H gh C^urt of Bom* 
bay tbe plaintiff muse show that tbe contract was mtde in Bombay * that 
Bombay was the place where tbe contract was to be performed, and that 
its broach t<)ok place there. DHUN.llSHA NUSSERWAN.II v. A. B. 
PFORDfi, 11 B. 649 

Civil Court's jurisdiction over suits in respect of an injury caused by exclusion 
from an hereditary office—Bimbay Hereditary Offices’ Act (III of 1^74]( 
s. 40—Election of an officiator-^Frce election—Agreement in restraint of 
free election— \ot X of 167G s. 4 —Its application to suits between private 
persons—See ACT III OF 1874 (HEREDITARY OFFICES. BOMBAY), 12 
B. C14. 

(8) Civ. Pro. Coleidct XIV of 1882), $. 15 —The pleiotiff. who was a money¬ 

lender. residing wjtbin tbe limits of the Ahmed ibid Cinronmenl. sued the 
dofeniants who resided within tbs jurisdiction of tbe City Small Cause 
Court at the same place, upon a bond execut>*d by them at tbecaotonmeot. 
He presented bis plaint to the Caotonment Migistrato, whose pecuniary 
juri^idiction extended to Rs. 200 only ; but that offioer, b>iog of opinion 
that the suit was cogoizabio by the City Small Cause Court, returned it 
to tbe plaintiff, who $ub4 quently presented it to tbe Judge of the City 
Small Cause Court, whose pi-cuniary jurisdiction extended to Rs. 500. On 
retercoce by him to tbe High Court, 

ILIJ, that both tbe Courts bad juri^dictioo to try the suit, but that the Court 
of the Cantonment Uagistraie wa^ to be regarded as the Court of lower 
grade, and, therefore, under s 15 of tbe Civ Pro. Code (Act XIV of 1^32), 
vvis the pr oper C^urt to try tbe suit. MOfl.4NLAL R.^ICH \ND v VlRA 
PUNJA, 12B 169 

(9) S. 022 Limitation—High Court’s revisional powers—Revision—Material 

irr.guUnty—See ClV. PRO. CODC (ACT XIV OF 1832). 12 B. 6l7. 

(10) Decrf'c—Hx cationA ttnchmenl of of a /(4dj/nent deb(or outside tfie 

jurisdictwn of Ou* aUnch'n>j Court —Praetict—Pro'Cdnre.—'Uha plaintiff, 
biVing ob ^inod a doc^ee against th-^ defendant in thi Court Bhusival, 
sought to execute it by atti^'bing a moiety of tbe defendant’s pay. Tbe 
defendant was a in the Railway Mail Service, and travelled bet> 

wean Bhusaval and Kagpur, at wbicb latter place he n^sided aod received 
bis pay. Bv an <>rdcr of attacbmtnt issued, at the pl«intiff*s instance, by 
tbe Bbusaval Court to the defendant’s disbursing utUocr at Nagpur, a 
moiety of the defendant’s pay having been withhold by that offioer, tbe 
defendaat applied to the Bbusaval Court to cancel the order, contending 
that It was illegal, as neither he nor bis disbursing officer resided at 
Bbusaval. On reference to tbe High Court, 
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Held, that the order ol attachment was ultra vires, as neither the defendant 
nor his disbursing officer resided within the jurisdiction of the Bhusaval 
Court. The proper procedure was to send the decree of the Bhusaval 
Court for exeoutioD to Nagpur, where the disbursing officer resided, and 
the defendant’s pay was avail^tble for satisfaction of the decree. BanGO 
JAIRAM V. BaLKRISHNA VITHAD, 12 B. 44 ... 515 

(11) Decree — Execution—British Courts in India, •power of, to send their decrees 

for execution to Courts not in British India—Practice.—The Courts of 
British India have no authority to send their decrees for execution to 
Courts not in British Indi*. KASTORCHAND GUJAR v. PARSHA MaHAR, 
la B. 230 ... 63» 

(12) Domestic tribunal—See JEWS, 11 B. 185. 

(13) Sigh Court of Bombay, jurisdictionof—Letters Patent, 1865,cl. 12— Persons 

not British subjects resident outside the jurisdiction, but carrying on busi¬ 
ness by an agent within the jurisdiction—British subjects resident outside 
the jurisdtcUon, but carrying on business by an agent within the jurisdic- 
—Cause of action arising wholly outside th^ jurisdiction. —In cl. 12 of 
the Letters Patent, 1865, of the Bombay High Court the words " if the 
defendant...shall...carry on business,” must be interpreted to mean “ if 
tho defendant being a British shall...carry on business.” and 

where the liability of a foreigner is in question, the “carrying on business ” 
must include actual residence. 

The scope and object of ol. 12 of the Letters Patent was to de6oe the 
jurisdiction ol the Municipal Courts of India. It must, therefore, be read 
by the light of the general principles of municipal jurisdiction, save so far 
as it expressly derogates from their general principles. All legislation is, 
jn'ima facie, territorial. It binds all subjects of the Crown, but only 
such subjects of other countries as have brought themselves within the 
allegiance of the Sovereign. 

Every statute is to be interpreted and applied, so far as its language admits, 
so as not to be inconsistent with the comity of nations or with the estab¬ 
lished rules of international law. 

A person not a British subject resident out of the jurisdiction, but carrying on 
branch business in Bombay through an agent, is not liable to be sued in 
the High Court of Bombay where the cause of action has arisen wholly 
outside the jurisdiction. 

Semble —Tbe High Court has jurisdiction in such oases where the defendant 
is a British subject. KESSOWJI DaMOOAR J.MRaM v. KHIMJI JAIRAU, 

12 B. 507 ... 82* 

(14) Malicious prosecution—Prosecution when official—Bombay Civil Courts' Act 
(XIV of 1869), s. Bombay Act X of 1876, s. 15—Prosecufiort instituted 
by order of superior officer.—A.o officer of Goveroment, who prosecutes for 
an injury personal to himself, is not generally acting in his official capa> 
city as prosecutor. If any particular class of interest is placed specifically 
under bis tutelage, with a direction to guard them by tbe appropriate 
legal proceedings, suits instituted in the fulfilment of tbe duty thus 
assigned to the functionary are of course instituted in bis official capacity, 

A similar remark applies to criminal proceedings. 

✓ 

A prosecution by a functionary is official when in carrying it on be is dis* 
charging a duty expressly or impliedly assigned to bim by law. If the 
duty of prosecuting in any particular case is uot assigned to an officer as 
such, the consent or the order of bis superior will not make the aot an 
official one which in its nature is not so, as lying outside his official 
functions. 

The defendant was a forest officer in the service of Government. He prose¬ 
cuted a certain person for theft in tbe Magistrate’s Court at Sirsi. Tbe 
accused was defended by tbe plaintiff, who was a pleader. During the 
bearing of tbe case tbe defendant in open Court made use of certain 
expressions towards the plaintiff, whioh it was alleged were defamatory, 
and were calculated to lower bim in the estimation of the public, to injure 
bis reputation, and to mar bis pcofessiooal prospects. The plaintiff sent 
him a notice claiming Re. 4,500 as damages for the injury done to him 
by the defendant, Tbe defendant thereupon lodged a complaint before 
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the Divisiaual Magistrate at 8irsi» obargiog the plaiDtid, under a. 189 
of the ladian Peoal Oode (Act XLV of 1860), witbholdiog out a threat^ 
&o,, to a public senraot for toe purpose of iaducing him to refrain from 
doing his duty as such public servant. Toe Magistrate diamiased the 
obarge, and ibe plaiotifi then died the present suit against the defendant 
for malicious prosecution. Toe defendant pleaded that in lodgiog the 
complaint against the defendant he had acted in his official capacity and 
under the orders of bis superior officer with reasonable and probable cause, 
and not maliciously ; that the suit was brought wuh. referenoe to an aot 
done by him in hts official capacity as forest officer, and that, therefore, 
the Court of the Suoordiaate Judge has no jurisdiction. The Subordi* 
nate Judge held that he bad no jurisdictiou, being of opinion that the 
defendant had prosecuted the plaintiS in his character as a public servant, 
and that, therefore, the present suit against the defendant was one in 
which an officer of Goveromeot in bis official capacity was a defendant, 
and as such was oogoizable by the District Judge only under s. 3*2 of the 
Bombay Civil Courts’ act (XIV of 1669). He, therefore, dismissed the 
suit. In appeal, the Acting District Judge was also of opinion that the 
Subordinate Judge bad no jurisdiction ; but he held that the Subordinate 
Judge was wrong in dismissing the suit, instead of returning the plaint 
for presentation to the Distrioc Court, He, tberefoce, reversed the decree 
of the Subordioate Judge, and referred the plaintiff to the District Judge. 

On appeal by the plaintiff. 

Held, by the High Court, that the defendant was sued as a privtCe person 
for an alleged wrong to the plaintiff, and Chat the suit was rightly 
brought to the Court ol the Subordinate Judge. The order appealed from 
WdS, cbecelore, reversed, and the Distrieo Judge was directed to dispose 
of the appeal on its merits. GOPl M.\H.\HLESVaH BhAT v. 8HBSO 
MaNJU, 12 B. 358 

(15) Malicious prosecution—Suit against a mtmlatdar for malicious prosecu* 
tioD undertaken by bimat the instance of his superior otfijer, to clear his 
character—^Subordinate Judge competent to try such suit—See MALI* 
Clous Prosecution, ii B. 370 

(1€) PUa of—Acquiescence—See H£S JUDICATA, 11 B. IGO-N. 

(17) Property dedicated to idol—Trustee—Primogeniture—Takit Maharaj, olTtce 

01 —Deposition from office by sovereign prince—Effect of order of deposi* 
tioo—Bee IDOL, 12 B« 331. 

(18) Smalt Cause Court—Gift—Incomplete gift —Suit by executor to recover pro¬ 

missory notes 00 ground that the gilt of them t > deleudant was incomplete 
—Act XV of 1082, S. 38—See SMALL CAUSE COURT. 12 B. 673. 

(19) Subordinate Judge invested xoxih Small Cau^e Judge's lunvirs _Civ. Pro. 

Code {Act Xiy of 1882), s. exceeding pecuniary jurisdiction of 

the Small Cause powers of the Subordinate Judge—Practice. —la a suit 
brought by the plaintiff to recover Ks. 30-7*9 from the defendant, under 
the Small Cause jurisdiction of a Subordinate Judge, ihe defendant claim¬ 
ed to set of! Rs. 72, which exceeded the pecuniary jurisdiction of the 
Judge as a Small Cause Judge, On reference to the High Court, 

Fields that the set*oQ might bo pleaded by the defendant. The Judge would 
exercise bis Small Cause Court jurisdiction in trying the claim of the 
pJamtifi and bis ordinary jurisdiction m trying the 5et*oS. RampbaTAP 
V. G.ANESH R.^NGNATH. 12 B. 31 

# % e 

(20) Suit against GovetnmenI for inam lands and mokasa amala _ 

Jieg. XXIX of lb27. s Q—l’en-Aons Act (XXIII of 1871). 5 . i- Bombay 
Bevenue Junsdiction Act (X 0 / 1876), 5 . i—Ltmilalion—Allachmene 
under Act XI 0 / 1862, effect of—Adverse powessjon—Uokasa amals mean¬ 
ing of.—la 1826. A. obtaiued a decree on a mortgage, awarding bim 
possession and enjoyment of certain tnawi property, consisting of lands and 
of cash allowances annually paid from the Government treasury called 
mok-asaamals. A. and hn successors continued in possession down to 
1852. when tne inam was attached on baball of Government pending an 
inquiry, under BomOay Act XI of 1962, into the title of the holders of 
the tnam. The attachment comaiued in force till 1865, when Government 
finally dooided that the inam property, with the exception of a certain 
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portico, should be restored to those from whose possessioo it bad beeo 
taken in 1852. Thereupon D., the successor in interest of A, applied to 
the Collector to be restored to possessinn. The Collector refused. D., 
therefore, sued him for arrears of the amafs, and obtained a decree 

ID 1868. Thereafter D. did not receive any payment from the Govern* 
ment treasury* 

In 1883. D. filed the present suit against Government to recover possession 
of the inam lands, together with arrears of the amah. 

Seld^ that the suit against Government was not cognizable by the Civil 
Courts both under the Pensions Aot (XXIIT of 1871), s. 4, and under 
the Bombay Revenue Jurisdiction Act (X of 1876), s. 4. Both these 
Acts, though not retrosnective in their operation, still do not create rights 
to relief against the Government where none subsisted before. Accordingly, 
the suit, being barred under Bombav Reg, XXIX of 1827, was equally 
barred under the later Acts XXIII of 1871 and X of 1876. 

Held, also, that even if the suit wcte cogoiz\ble by the Civil Courts, it 
would be barred by limitation. The plaintiff’s right to the periodical 
payments was barred by a total diRContinuance of them for more than 
twelve yoars before the institution of the suit notwithstanding bis decree 
for the amah in 1863, tvbioh might establish bis right to them in that 
particular year. 

Held, further that the claim to the lands was also time-barred, tbs Collector’s 
po>&essioQ being that of an adverse bolder since 1865, when the attach¬ 
ment was order to be withdrawn. The land could not properlv be said to 
be in custodia edgis. Government having taken possession of it in its own 
right, and not on behalf of any rival claimant* thereto. SHIVRAM DIN* 
EAR GHARPPURAY V. THE SECRETARY OF STATE PORTNDIA, 11 B. 222 

(21) Waiver—Acquiescence—See Civ. PRO. CODE (ACT XIV OP 1882), 11 B. 153. 

(22) 80eAcTXXVilOFi86O(COLLBCTioN OF Debts on Succession!, 12 B.150. 

(23) SeeAcT III of 1876 (Mamlatdars^ Courts, Bombay), ll B. 599 12 B. 419. 

(24) Bee Charity, 12 B. 2*7. 

(25) BeeCiV. PRO. CODE (ACT XIV OP 1882), 11 B. 488, 12 B 6:3. 

(26) SeeCRIM. PRO, CODE (AOT X OF 1882). U B, 438. 

(27) See EUROPEAN BRITISH SUBJECT, 12 B 60 U 

(28) See EXECUTION OF DECREE, 11 B. 478. 

(29) See HINDU Law (Marriage), 12 B. 480. 

(30) See REGULATION II OF 1827 (CASTE QUESTIONS AND PLEADERS), 11 B. 534. 

(31) See Valuation, 12 B. 675, 

Khoja Mahomedans. 

Lav) (ipplicahh to—Partiiion~Righi of a sm to obtain partUioyi of ancestral pro- 
petty in hh faiherh lite-time without his father's consent—Distinction bet> 
wten Q7i''estral land self-acguved propetty anu)7ig Khoja Mahcviedans— 
Custom, proof of^Practice — Evidence—Burden of proof. —Araong^c Khoja 
MahomeHaD5i a Ron is entiMcd to obtain partitiou of an(*e<ttal estate in his 
father’s life*time without his father’s consent. 

By the law and customs of Khoja M ihomedans there is a distinction bet¬ 
ween ancestral and seif-acquire'l pr>perty in referoni>e to tbe power of the 
owner to devise or m^kea gift thereof similar to that which obtains under 
the ordinary Hindu law, 

Tbe presumptions of the Hindu law apply to Khoja Mahomedans, and the 
burden of proving proposittons opposed to that law hes on him who alleges 
them. Therefore in a suit for partition brought by a son against his father, 
who alleged that the customs and usages of the Khoja community in mat¬ 
ters of partition were not identical with the Hindu law, and did not confer 
on a son any right to demand in bis father*s life-time a partition of the 
property in the father’s bands whether ancestral or self-acquired. 

Heldy that the burden of proving the issues framed upon these allegations lay 
upon tbe defendant. 

In considering the question of the alleged custom and usages the Court 
adhered to the less stringent rule of proof applied in 12 B H.C.R. 294, 
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Iq the same suit where the defeuddot* baviog failed to establish the exis¬ 
tence of the special custom and usages above mentioned, yet resisted the 
plaintiff’s claim to partition* on the ground that the property claimed was 
not ancestral. 

Held, that the onus was on the plaintiff, in the first instance, to give evidence 
that the property was ancestral. Iq such cases the amount of evidence 
required to shift upon the defendant the burden of displacing it depends 
on the oircamstances of eaoh case. Cassumbhoy AHMBDBHOY v. 
AHMBDBHOY HABIBBHOT AND RaHIMBHOT ALLADINEHOY, 13 B. 280 
= 12 Ind. Jur. 463 673 

Khot. 

(1) Managing khot’s right to create Maphi istava la^ds--^Suti funds-- 

Sanad— Construzlion^Praai .—A managing khot is entitled, without any 
express autborizatton* to create tenancies in land even though the 
reversionary interest in it is vested in the person wboae lessee he is. If 
such a khot himself takes up land, he can do so consistently with the 
conditions of the khoti csnure ; lor a klnt, as regards lands in bis private 
oocupatioo, may be a tenant to himself qua khoL 

In 1832 the British Government granted to the plaintiff’s father, Mahomed 
Ibrahim Makba. the village of Rausai on kholi tenure by a samd waioh 
provided (inter alia) as follows : — 

1. That the whole of the land lying waste in the village in the year 1830-31 
was granted as imm. 

2. That, exclusive of this tuam land, all the rest of the village was granted 
00 khoti tenure on certain conditions and stipulations set forth in twelve 
clauses, the chief of which were the following: — 

CJ. 1st provided that the khot should annually pay to Government a fixed 
sum of Rsi 249, 3as. 35rs. 

Cl. 7th provided tbit the khot should allow the lands, which bad been grant¬ 
ed on maplii istava tenure to certain kowldars before the date of the 
sanad, to cootinue in their po^ssssioo : that he should every year recover 
from them the Govoromeot dues and pay the same over to Government in 
addition to the amount stipulated with him on account of the khotshio. 

Cl 9th provided that the holders of the $uti lands in the village wore the 
owners of those lands. Should a new survey he mtde and a new assess¬ 
ment settled, the vame should be settled by Government for the holders 
of suli lands agreeably thereto, 

l^’rom 1845 to 1871 the management of the khoti vilUgs was entrusted t) 
the defendant as a miktaiar, or lessee, under two kabulayats p^ss>l by 
him —one in 1815 to Mahomed Ibrahim Mtkba, the grantee of the khoti 
village, aoi tho other in 1858 to thegriUtee's heirs and legal represeuta^ 
lives 

By ci. 5tb of thoof 1858 the defendant agreed to carry on the 
minagemenc of the village and reader a detailel a<:jount of the balance 
of the village revenue every vear. 

Cl. 7th of the same kabulay tl was in the following terms : — 

I (tbelesaeel will bring under cultivation aud into prosperous state the 
Waste, oulturablo, and uoculturable laud of the aforesaid villago. I wilt 
take the proceeds of the same during the years of my contract. After 
the expiry of the years of the contract you are co take the assessment of 
the fl lids acjor lin^ to tho pri;ti o f the village. I have nothing to do 
wab the same. I will not let (the village) nor lease to anybody for a 
longer period th m for the period of the contract. If I lot it, I will mike 
guod the damage you may suffer.'* 

In 1S59 some of the maphi istara lands were sold by the Collector for the 
arrears of assossmont, and bought in by Government. The defendant 
applied to the Collector to have the lands transferred to him, and the 
Collector transferred thorn to his came, 

Shortly afterwards tho defendant acquired some more lands, which were 
held on suti tenure in the village. He either purohased them or took 
thorn upon the tenants abaadooing them. In 1861. when the survey was 
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introduced into the village, be got his title to these lands recognized by 
the Superintendent ol Survey. 

In 1871 the defendant’s managemeot of the village ceased. But he refused 
to deliver up to the piaintiS either the maphi istava or the suti lands 
which he bad acquired during his management. 

The plaintiff, therefore, sued, as kkot of tbsvillage, to recover the said lands 
with mesne profits, alleging that the defendant had illegally and fraudu¬ 
lently acquired those lands on bis own account while acting as plaintiff’s 
agent, and praying that he should be declared to have acquired and held 
them in trust for the plaintiff. 

The defendauc contended {inter alia} that the lands in suit were not included 
in the khoti grant; that they belonged to Government; that he had 
acquired some from the Collector and the rest from the Superinteodent of 
Survey ; that uuder bia kabulayats he was entitled to take up the lands 
direct from Government, and that the plaintiff was only entitled to the 
assessment due on the lands which be had refused to aooept. Lastly, the 
defendant denied that he bad acted in fraud of the plaintiff’s rights iu ao- 
quiring the lands in dispute on his own account. 

Beld, on the construction of the sanadt that the plaintiff being the khot of 
the wliole of the village exclusive of the land granted in mam, the maphi 
istava lands were included in the khoti grant; that the khol's interest in 
them, whatever might bo the extent of it. was not separable from the 
khoti estate ; and that the khot bad a reversionary interest in the maphi 
istava lands as well as in tbe suit lands, which bad been abandoned by 
their former occupants. 

Held, also, that the defendant was not precluded by the terms of his lease 
from acquiring the lands in dispute on bis own account. Tbe engagement 
to furnish accounts of the balance of the village revenue at tbe end of each 
year was simply an engagement to furnish the plaintiff with iuformation 
which would be of use to him, and which indeed it would be necessary for 
him CO possess when he resumed the management of the village on tbe 
determination of the lease It imported nothing more than thatand the 
whole transaotion evidenced by theA;abufapafs was merely an assignment, 
in consideration of a fixed annual payment Co be made by defendant to 
piaiuciff, of the rights and liabilities of the latter to be exercised and dis¬ 
charged for a certain period by the former. For that, period the defendant 
was the makladar or tenant of ibe plaintiff’s khotship; and though a 
certain confidence was necessarily reposed in him in connection with a 
tenancy of this nature, and though be was bound zealously and sorupu- 
lously CO protect tbe plaintiff's interests, ao far as they were in bis keeping, 
yet be was not bound by tbe strict rule which prohibits a trustee from 
acquiring for bimsell an estate of bis cestui que trust. 

Under cl. 7(.b of the kabulayat of 1856 tbe defendant was at liberty either to 
take up waste lands himself or put in tenants; if he put in tenants on leases, 
the special advantages of any leases were to expire with his own lease. But 
tbe actual occupation of land either by himself or by bis tenants was not to 
be interfered with at tbe determination of bis lease, so long as he or they 
continued to pay tbe assessment according to the practice ol the village. 

Tbe defendant could, therefore, without the intervention of the Collector, 
have taken up the maphi tsiava lands in suit and become himself tbe tenant; 
and he could have also acquired the suit lands from former sufidars, or 
taken them up, if waste, without the intervention of the Survey Superin¬ 
tendent. Tbe circumstance that, when acquiring tbe lands be needlessly 
invoked tbe assistance of tbe Revenue authorities, would not invalidate 
bis title if it could not be impugned on other grounds. 

Held, further that the defendant was not guilty of fraud, as there was no 
evidence to show that be had acted in a surreptitious or secret manner in 
acquiring the lands in suit. On tbe contrary bis action in applying to the 
Revenue authorities was a sign of tbe good faith rather than of any fradu- 
lent intent. Tbe plaintiff was. therefore, not entitled to oust tbe defend¬ 
ant from the lands in suit. F.aKI ISMAITj v. MaHOMBD ISMAIL, 13 B. 
595. 

(S) Proprietary right of khot to khoti-vatani land—Right of suck khot to forest 
land and to timber and wood growing therein—Government, right, of to 
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appropriate to forest preserves assessed or unassessed land—Construction of 
such khoti grants ,—The ptaiotifi sued the defeadaot, allegius tbac that 
villsge of mauza Ambedo, in the Ratnagiri District, waa bia khoti vatani 
village in which hia proprietary right extended to raise crop of any kind or 
to preserve and cut the jungle and forest trees on the lands therein. He 
oomplained that since 1855-56 tfae Golleotor of the district prohibited him 
from exercising the above alleged rights, and prayed that the obstruction 
might be removed and Rs. 600 awarded as damages. The plaintifi based 
his claim mainly on the settlement of 1768, Dunlop’s proclamation of 1824, 
and several other khoti grants in the district* The defendant denied that 
the piaintiS had any proprietary right in the village, and contended (inter 
alia) that the khot derived his rights from the yearly kabulayats passed by 
him, that bis right to cultivate did not extend to cultivating the jungle 
land, and that bis position was no better than that of a pateL 

The Joint Judge who tried the suit held that under the settlement of 1786 
the plaintiff, as khot, was entitled to the jungle produce, except timber; 
that in virtue of Dunlop's proclamation of 1824 the plaintiff acquired an 
unoualiffed right to the forest land in the village aud timber growing on 
it, and that the defendant bad no right to appropriate assessed or 
unasscssed land for forest purposes, and a^varded the plaintiff the sum of 
Rs. 600 as damages. On appeal by the defendant to the High Court, 

Beld, that the application of the general rules of coDSlruction of grants to a 
subject by the State requires that language of such general import as is 
ordinarily to be found in the khol's sanads^ should be taken most bonefi- 
oially to the State, 

Beld, accordingly, that, in the absence of a sanad expressly granting it, 
the ownership neither of the soil nor of cultivated or uncultivated lands 
passes by the grant of the valandari khotship. 

Held, also, that the grant of the vatani khoti did not make the hhot a per¬ 
petual tenant of Goveromont in respect of all lands in the village, except 
dhara lands. 

Held, that a permanent relationship was created between the Government 
and the khol which could not be interfered with as long as the settlement 
of 1788 was in force, except with the khot*s consent, and, therefore. that 
in 1*^55, when the pahani of 1788 was in force, the Government could not 
withdraw tbo thikan ia question from the plaintiff's oultivatioo. 

Hefd, also. that, in the absence of evidence to show that the right to the 
Jungle produce was intended to be reserved to Government, the plaintiff 
was enutJed to cut down brushwood whether as a source of revenue or for 
the purpose of bringing the land into cuitivatiou. 

Iltii, that the respondent was entitled to damages for the years during 
which he had been excluded, and to an iojanction rostraining the defend¬ 
ant from excluding him in the future. 

Held, abo, that, ^skhol, the respondent had no right to cut timber in 
forest anvi uncultivated lands whether by virtue of his kot^hip or Dunlop's 
proclamation. THE COLLECTOR OF RaTNAGIRI v. ANTAJI LakSHUAN, 
12 B. 634 

(3) Relations of inamdars with kbots^His status in the Ratoagiri District- 
Ownership not an essential incident of kbotsbip—Onus— Thai—See 
InaMDAU, 11 B. 680 

Khoti-vatani Land. 

Bee KHOT, 12 B. 634. 

Kulkarni. 

Sec Act HI of 1*^74 tHEKEDITAItV OFFICES, BOMbAY), 12 B. 278. 

Land Acquisition Act (X of 1870j. 

Bee ClV. Pro. CODE (ACT XJV OF 1882), 12 B. 76. 

Landlord and Tenant. 

( 1 ) Ejei^ifnent—Co owners—Ntlice to guit by one co-cwhcr—Notice to quit before 
expiry of term of lease^Suii in ejectment bp one co ewner^PartUs — 
Oral ag}e(ment iriconststent with loriUen contract---^Evidence Act 1 of 1872, 
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5* 92.—K and P. were co-owners of certain property in Bombay, and by 
a writing dated January 1883, they granted a lease of the whole of the 
said property to the defendant for a term of three years from the 1st 
March 1883. to the 28tb February 1886, at a monthly rent of Rs* 706. 
Subsequently to the granting of the said lease, vie , on the let September 
1883, P. conveyed her equal and undiviied moiety of the said property to 
the plaintiS. On the 30th January 1886, -i.e., a month before the expir¬ 
ation of the lease,—the plaintiff gave the defendant notice to determine 
the tenancy, and rtqnired him to quit on the 1st Marob then next. The 
defendant refused, and the plaintiQ brought this suit (or possession and 
for occupation rent from the Ist March 1886. The defendant pleaded that 
tbe notice to quit being given by one of the co-owners only, was invalid, 
and, further, that the plaiotiS was not entitled to sue alooe, 

Held^ that the notice was a valid notice, and that the suit was maintainable 
by tbe plaintiff alone. 

Tbe defendants pleaded that it bad been verbally agreed between himself 
and his lessors that he should be entitled to a renewal of the lease for a 
further period of three years, if he so desired. 

Held, that evidence of this oral agreement was inadmissible under s. 92 of 
tbe Indian Evidence Act I of 1872, being ioconsietent with tbe terms of 
the second clause of tbe lease, which was as follows i —If you mean me to 
vacate at tbe completion of the term, you must give one month's notice, 
In accordance therewith I will vacate and give up possession to you.’* 

Held, also, that tbe notice to quit was not invalid under the above clause of 
tbe lease, although given before, instead of after, the expiry of the t^rm, 
Ebuahim PiR Mahomed v. curbetji borabji Devitre, ii B. 644.-- 

(2) Mortgage—Mortgaged land subsequently sold by mortgagee in execution of a 

money decree—Purchaser at such sale without notice of mortgage— 
Mortgagee estopped from subsequently enforcing bis mortgage as against 
purcbaser**‘FrauduleDt concealment of lien—Registration not equivalent 
to notice in ca'^e of fraud—Limitation Aot XV of 1977. sob. II, art, 138 — 
Ter^ant denying landlord's title—Notice to quit -Decree-Ex^^cution- 
Civ, Pro. Code (VIII of 1859), s. 213- See MORTGAGE (GENERAL), 12 
B. 678. 

(3) Sale by landlord of land held by tena7it—FraxuL in such saU—Suit by purchase^’ 

against tenant—Plea by tenant impeaching sale by hi$ layidlord’^Lunit- 
ation» —The defendant was tenant of the lands in dispute under a lease 
dated Sind June, 1875, In 1878 his landlord sold the lands to tbe plain- 
tiffs by registered deed, but in 1879 complained to the Mamlatdar that ho 
had been cheated by tbe plaintiffs, who, he alleged, bad not paid the 
purchase*money. This allegation tbe plaintiffs denied. 

In September, 1881, tbe defendant brought a suit against the plaintiffs, in 
which he prayed for a declaration that the sale of tbe land to the plaintiffs 
was fraudulent, and that no consideration had been paid. This suit, 
however, was withdrawn by the defendant on the 15th November. 18dl» 
with leave to bring a fresh suit, but no fresh suit was brought by him 
within three years from November, 1881, nor was any suit brought by tbe 
plaintiffs’ vendors to set aside their sale to the plaintiffs* 

Id 1883 the plaintiffs brought this suit against the defendant to recover 
Rfl. 960 as arrears of rent for four years for the lands described in their 
plaint* They alleged that the lands in question had been sold to them on 
the 12th Beotember, 1878, and that the lands mentioned in their plaint 
had been leased on the 22nd June, 1875, to the defendant by their (the 
plaintiff-i'} vendors, and that in that lease tbe defendant had contracted to 
pay Rs. 240 annually. The defendant in his defence again raised the 
question whether the sale to the plaintiffs was not fraudulent and without 
consideration. 

Held, that tbe right of tbe defendant to plead as a defence to this suit, that 
the plaintiffs’ purchase of the 12tb September was fraudulent void, 
was barred. As a tenant he had no indeoendeot right to impeach the sale 
by bis own landlords. Ue could only do so with their consent, assuming 
it to be still open to them to impeach it. But their complaint to the 
Mamlatdar in 1879 showed that they were then acquainted with the facts 
which entitled them to set aside the sale, and by the end of 1882, at tne 
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latest, their right to fi'e a 3ui<! iot that purpose was, therefore, barred. 

Tbeit right to impeach the sale by suit being thus barred, their tenant 
(tbe defendant) could not be allowed to iuipeach it as a defence to an 
action by tbe plaintiSs. JuoaIjDAS v. Ambashankar, 12 B. 501 ... 818 

(4) Tenant denying Undlord’s title—Right of landlord to evict.—See MORTGAGE 

(By Conditional Sale), 12 B. 352. 

Lease. 

See GO-OWNBBS, 11 B. 644. 

Leave to Sue. 

See Jurisdiction, ll B 649. 

Letters of Administration. 

See WILL, 12 B. 164. 

Letters Patent, 1865- 

Cl. 12—See JURISDICTION, H B. 257. 649 ; 12 B. 507. 

License. 

Bee NEGLIGENCE, 11 B. 329. 

Limitation. 

(11 Adverse possession—Possession—Joint family—Possession by one member o 
^ ’ f^niily—Neglect by plaintiS to take possession of his share notwithstand¬ 
ing request that be would do so.—See Adverse Possession. U b. 365. 

(21 Annuity— Decree for payment of annuity without specifiying date of payment 

' ' _Decree—Execution—Maintenance—Default in paying such annuity— 

EnforcemcDt of payment by execution of decree —Computation of time. 

—See EXECUTION OF DECREE. 12 B. 65 
(qi Civ Pro Code (Act XIV of 1892), s. 622—High Court’s revisional powers— 

' ^ Material irregularity—See CiV. PRO.CODE fACT XIV OP 1882), 12 B. 617. 

(4l Co sharer —Adne<sc possession—Posse#sio» of one co-sharer when adverse— 

' /liorlgage—Mortgage bt/ three cosharers ■’-Redemotion by one 0 / several 
vtorigagors—Right of the other mortgagers (o sue for redemption.—Period 
of limitation for such suit. In 1847 the properly in dispute was mortgaged 
by three vo-sbarers D., A. and R. In 1859, R. alone redeemed tbe 
property, and mortgaged it again to a third person. 

In 1882 the heirs of L>. and A. brought a suit to redeem tbe whole of the pro¬ 
perty. or tbeir portions of it. The defooce to tbe suit was that it was 
barred by limitation, being brought more than twelve years after R. bad 
redeemed the property, and R’s possession subsequently to such redemp¬ 
tion having been adverse to tbe plaiutifis and their predecessors in title, 

Held, that the suit was cot barred by limitation. When R. redeemed tbe 
property, be held it. as regards bis co-sharers'interests in it, as alienor, 
and, as such, bis possession was not adverse to them. It did not contra¬ 
dict, but rather implied and preserved their ultimate proprietary right. 

Id tbe case of a co-sbarer holding after redeoaption. limitation is computed 
only from the date when tbe possesaioo becomes adverse by the assertion 
of an exclusive title and submission to tbe right thus set up, in analogy to 
tbe provision, which bars an oxsluded sharer generally after tbe lapse of 
twelve years from the time when bo becomes aware of bis exclusion. 

As long as possession can bo reforred to a right consistent with tbe subsis¬ 
tence of an ownership lu being at its commencomont, so long must tho 
possession be referred to that right, rather than to a right which contra¬ 
dicts the ownership. RAMCH.ANDRA VaSHVANT 8IRI’0TD.\R v.SADA- 
SUIV AHA ri SIRI’OTD \R, 11 B. 422 ... 276 

(5) Decree—Pxectilion—Inltirenor—Judgment-dcbtor's acts subsequent to sale 

of )iis property how far binding on the purchaser at Court sale— Practice .— 

On tbe 24tb March 1870, a certain property was attaobed in execution of 
a money decree against S and was Bnally sold on tbe 22nd September, 

1670. and purchased by tbe pUintiS's father. Subsequently to the attach- 
moDt. the defendant caused tbe same property to be attached in execution 
of bis decree against R. On the 15th August, 1879, S. intervened, and 
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olaimed tha property as hie own. but bis claim was disallowed, and the 
property was sold on the 4th August, 1880, and purchased by the defend¬ 
ant himself. On proceeding to take possession, the plaintiSs obstructed 
him. but the obstruction was disallowed on the 28th July, 1882, and they 
were dispossessed. The plaintiffs, therefore, brought a suit to recover 
possession. The Court of first instanoe rejected their claim on the ground 
that the omission, on the part of 8. to sue to set aside the summary order 
passed against him on the 15th August, 1879. barred the plaintiffs. The 
lower appellate Court reversed that decree. On appeal by the defendant 
to the High Court, 

Beld, confirming the decree of the lower appellate Court, that the plaintiffs’ 
suit was not barred. The plaintiffs’ father having purchased under the 
attachment dated 24th Match. 1879, and having thus acquired, by his 
purchase, the interest of S. as it stood at that date, that interest could not 
be affected by any subsequent act or omission of tha judgment-debtor 
8. P.APAYA V. PADM.'kPA, 11 B. 45 

(6) Execution—Civ. Pro. Code {Act XIV of 18821, s. 230—Decree—Decree more 
than twelve years old—Limitation—8ee CiV- PRO- CODE (ACT XIV OF 
1882), 11 B. 524. ' 

(71 Execution—Execution of decree—Limitation—Effect of dismissal of applioa- 
tion for execution duly made—Act XV of 1877, art. 179, paras. 4 and 5, 
sch. 11 .—See Execution OF DECREE, ii B. 467. 


fftl Execution of deoreo—Limitation—Application for execution in accordance 
' with law—Limitation Act XV of 1877, scb.II, art. 179-Decree against 

a minor—Application for execution against minor’s mother personally, 
but not as his guardian—See EXECUTION OF DECREE, 12 B. 427. 

(9) Joint faviily^Death of judgment debtor — Execution^Execulion against 
' one of several representatives of a sole debtor—Death ofniah representative 
^Siibsequenl application for execution against other representatives— 
Practice.—A d application for execution against one of the representa- 
tives of a sole judgment-debtor saves limitation against another tepresen- 

Accor'drnely where the plaintiff, on the death of his sole debtor, eued out 
execution on the 18tb June, 1881, Moiet a darkhast No. 718 of 1878 sgamat 
V one of the three sons of the debtor, and the execution proceeding 
cootinued till the death of V. in March. 1804. whereupon the plaintiff 
applied on the 28th May. 1884, to put M. ard N., the brothere of V. on 
the record as bis representatives. 

Beld that the application was not too late against M. and N. regarded as 
ioint renreeentatives with their brother V. of their father, the original 
judgment-debtor- KRISHNAJIJANABDAN v. MURARRAV AND NARBINQ- 
B.W, 12 B. 48 

(101 Limitation Act (XV of 1877), s. l9-AcknowUdgment after period of limita- 
' tion has expired— Premise to pay- Conditional promise to pay barred 

—Con( met IX 0 / 1672. s. 25.—Where the defendant, after his debt 
had become barred by limitation, wrote as follows to his creditor in reply 
to a demand for payment" I bear the matter in mmd, and will do my 
utmost to repay this money assoon as I possibly can.” 

mid that this promise by the defendant was only a conditional promise, 
viz to pay when be was able ; and the plaintiff having failed to prove 
the defendant’e ability to pay, the promise did not operate, and the 
plaintiff cculd not recover. Watson v. Y.^TES, 11 B. 580 

/111 Roh IT arte.l2,ol. (a) and 95-Hindu law—Suit by reversioner to establish 

' hi's title to nronerty sold in executioo of decree obtained against a widow as 
representative of her deceased husband’s estate—Fraud—Collusio n 
Widow, re-marriage of-Act XV of 1856. 8. 2-Sa6 LIMITATION ACT (XV 
OF 1877). 11 B. 119. . „ j 

1101 Sch 11 . art. ns—Decree, application to correct errors Pro. Codg 

^ (Act XIV 0 / 1882), s. 206-Practice.—An application under s. 206 of the 
Civ Pro. Code (Act XIV of 1882). to correct errors in a decree, not bwng 
one within the purview of art 178 of sch. II of the Limitation Act XV of 
1877 is not governed by any limitation, and can be made at any time 
such error” Ire discovered. SBIV.VP.V v. SHIVPANOH LMQAPA, 11 B. 

284 


FAGB 




382 


186 


1038 



GENERAXj index. 


Limitation — (Concluded), 

(13) See Orv. Pro. Code (Act XIV op 1883), ii B. 588. 

(14) See Execution of Decree, i2 b. 23. 

(15) See INSOLVENCY, 11 B. 138. 

(16) See Jurisdiction, ii B. 222. 

(17) See Landlord AND Tenant, 12 B. 501. 

(18) See Limitation Act (XV op 1877), 11 B. 133. 

(19) See Mortgage (general), 11 B. 475. 

(20) See MORTGAGE (REDEMPTION), 11 8. 435. 

(21) See VatanDeshmukbi, 12 B. 80. 

Limitation Act (XIV of 1859). 

(1) See ADVERSE POSSESSION, 11 B. 365. 

(2) S. 1, cl, 3—See Limit.ation Act (XV OF 1877). 11 B. 119. 

(3) S. 1, ol. 13, Acts IX of 1871, art. 127 : acdXVof 1877, art. 127—Joint family 

—Partition—Claim by absent member—Adverse possession—Ezoiusion— 
Participation in profits of joint property—Payment—Oeoasional residenoe 
of wife of absent member with joint family -See ADVERSE POSSESSION, 
11 B.455. 

(4) 8. 15—See FISHERY, 12 B. 221. 

(5) Ss. 19 and 20 -See INSOLVENCY, 11 B. 138. 

Limitation Act (IX of 1871). 

(1) S. 2O-Se0 LIMITATION ACT (XV OP 1877), 12 B 268. 

(2) S. ch. (I, art. 14-See LIMITATION ACT (XV OP 1877), 11 B. 119. 

(3) An. 92“^Suil to set aside an instrument creatinga charge on immoveable 

property, and to recover posiessnn of the saine^Agent not standing in a 
fiduciary relation —Onus of proving fraud against — Talukdari Act (Bom.) 
VI o/1862, ss. 9, 12. 20— Talukdar's power of disposal over his landed 
estates after the expiration of the management by the Talukdari Settlement 
Officer. —Art. 92, scb. II of Act IX of 1871 bas no application to a suit 
to set aside a mortgage bond, on tbe ground of fraud, and to recover 
possession of the immoveable property therein referred to. Tbe article in 
question applies only where a bare declaration is sought regarding the 
cancellation of a bond or other instrument. 

It is only in oases where one person stands in a fiduciary relation to another 
that tbe law requires tbe former to exercise extreme good faith in all his 
dealings with the latter, and scrutinises those dealings with more than 
ordinary care and caution. 

In tbe absence of any special confidence reposed by one person in another, it 
lies on him, who alleges fraud, to prove it. 

Where accounts are impeached on the ground of fraud, two or three instanc¬ 
es of particular items, which can be taken as false and fraudulent, must 
be brought to tbe notice of the Court before it can be called upon to order 
the accounts to be re-oponod from the first. 

Under s. 12 of the Abmedabad Talukdars’ Act (VI of 1862), debts or liabili¬ 
ties incurred by a talukdar during the managemont of tbe Talukdari 
Settlement Onicei.'are not enforceable against his landed estates. His 
personal liability for tbe same remains unaffected by the Act. This per¬ 
sonal liability furnishes a sufficient consideration for a subsequent obliga¬ 
tion so as to bind the landed estates by a contract made after tbe period 
of the management by the Talukdari Officer has expired. Prom and after 
tbe expiration of that period, the talukdar becomes, under s. 20, the abso¬ 
lute proprietor of bis estate, and he is then at liberty to create a valid charge 
upon his estate for debt^ contraclei during the period of the management. 

Accordingly, where a talukdar had, after the withdrawal of tbe management 
by the Talukdari Settlement Officer, encumbered his landed estate under 
several mortgage bonds, passed partly in renewal of old bonds and partly 
in consideration of old debts contracted during tbe period of the manage¬ 
ment. 

tlcld, that the mortgage bonds created valid and binding encumbrances upon 
theestate. BOO JINATBOO v. SH\ N.AOaR VaL.AB KaNJI. 11 B. 78 ... 

(4) Art. 127—350 ADVERSE POSSESSION. 11 B. 455, 
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Limitation Act (XV of 1877). 

(1) Ss. 5 and li— Delay— Sufficienteauses—Deduetionof timespent in another 

litigation in respect of the same aubject-matler—Mistake of law.—Mete 
igDorance of the law cannot be recognized as a suffioienc reason for delay 
under s. 5 of the Limitation Act (XV of 1877). 

A obtained a decree against B as the heir and legal represeilative of his 
deceased uncle C. Tbe decree directed that the amount adjudged should 
be recovered from C’s assets in the hands of B. In execution of this 
decree certain property was attached. B claimed this prop^-rty as hie own, 
and sought to remove tbe attachment, but the Court passed an order 
confirming the attachment on tbe'iOth November, 1880. In lf'8l B filed 
a tegular suit to set aside this order. The suit was dismissed iu 1885 as 
barred by s. 244 of the Civ. Pro. Code lAot XIV of 1882). Thereupon B 
filed an appeal from the order in exaoation made on the 206h N jvember, 
1880. This appeal was rajecoed as time barred under art. 152 of sch. 11 of 
Limitation Act XV of 1977. 

Held, that the time spent in the actual proceedings in the suit to set aside 
the order in execution might be deducted in computing the delay that 
occurred bolore the appeal was filed. But the plaintiff wis not entitled to 
a deduction of the time that intervened between the date of the order 
appealed against and tbe date of filing the snit. SITARam PARAJI v. 
NiMBHA, 12 B. 320 

(2) 8. 7 and art. 12 -See HINDU Law (JOINT FAMILY), 12 B. 18. 

(3) 8. 14_Hindu law/—Ancestral properly—Joint family—Alienations by father 

^ ’ ' —Sou’s liability for father’s debts-Execution—Purchaser—Notice— 

Exclusion of time taken up in prosecuting a former suit which was even¬ 
tually withdrawn—See HINDU LAW (JOINT FAMILY), 12 B. 625. 

g, i9_8ee LIMITATION. 11 B. 580. 

(6) S. IS—Acknowledgment within “ the new period "—Construction.—In a suit 

' ' brought on the 20th July. 1986. by the plaintiff to recover the price of 
goods sold on the l2th March, 1881, to tbe defendants the plaintiff filed 
two khat'ts under the defendaot’a signature, acknowledging ihe debt, and 
bearing dates tbe 6th March. 1882, and the 29th October, 1894. The 
Subordinate Judge, being of opinion that ihe suit was barred, referred 
tbe case to the High Court. 

Held that the suit was not barred ; the second acknowledgment having been 
made withiu "tbe new period" arising from tbe first acknowledgment, was 
made within a period prescribed for the suit, an i was therefore, itself the 
starting point of a new period. ATMARAM v. GOVIND. 11 B. 282 

(6) S IS—Oral evidence of ack-ioivledgmmt—Advisability—Acknowledgments 

' made before the coming inti force of Act XV of ISll—Evidence.—Dadev 

s. 19 of the Limitation Act (XV of 1877), oral evidence of the contents of 
an acknowledgment cnnnot be received, not is there any saving of aoknow- 
ledgmenta received or given back before the Act came into operation. 
ZIULNISSIA LADIJ BEGAM 8AHEB V. MOTIDEV R.KTANDEV. 12 B. 268. 

(7) Bch. II, art 11—See MORTGAGE (REDEMPTION), 12 B. 231. 

fS) Art 12 —Minor, when bound by proceedings ogaimt him—Minor's Act (XX of 

^ 1864', 3- 2—Minor Suit by a minor, one year after attaining majority, to 

recover vroperty sold in execution of a decree obtained against him during 
minority.—In 1870 a creditor of tbe plaintiff’s father brought a suit 
(No. 573 of i870}against the plaintiff, andobtained a money decree against 
him* The pUiotiff was then a minor, and his estate was administered by 
the Collector ol Ratnagiri. In this suit he was tepresenled by bis mother 
and guardian. At the sale held in 1871, in execution of the decree, the 
nroperty in question was purchased by the defendant who obtained posses¬ 
sion in 1876. In 1879 the plaintiff attained majority, and in 1882 be 
brought the present suit to recover the property from the defendant. The 
lower Courts, regarding the suit as one to set aside tbe sale to the defend¬ 
ant held that it was barred by limitation, under art, 12 of sch. II of tbe 
Limitation Act XV of 1877- 

On appeal by tbe plaintiff to the High Court, 

Held that art. 12 of the Limitatico Act XV of 1877 did not apply, and 
that the suit was not batted. That article applies only to cases m which 
the plaintiff would be bound by the sale if be did not succeed in getting it 
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8 dt aside; but in the present case the plaintiff was not bound by the 
proceedings in suit No. 573 of 1370, as he had not been properly represented 
as rquired by s. 2 of Act XX of 1864. ViSHND KbshaV v. RAUCHAN- 
DRA BHASKAR, 11 B. 130 

* • 

(9) Arts- 12 and 14— Limitation —Swit to set aside an act or order of an officer of 

Government—Suit for possession—Dispossession under an order made by 
officer of Government. —( 1 ; Arts. 12 and 14 of sob. II of the Limitation 
Act (XV of 1877) refer to orders and proceedings of a public functionary 
to which by law is given a particular effect in favour of one person or 
against another, subject, in the regular course, to a further judicial 
proceeding having for its object to quash them or set them aside. 

(2) When au order does not fall within the authority of an official who makes 
it, it is legally a nullity, and therefore need not be set aside. Shivaji 
YESJI CHAWAN V. THE COLLECTOR OF RaTNAGIRI, 11 B- 429 

(10) Arts. 12. cl. (a) and 95—Hindu lavi-Widow of deceased Hindu-Suit by revet- 

sioner to establish his ttlle. to property sold in execution of decree obtained 

against a widow as representative 0 / her deceased husband's estate—Fraud _ 

Collusion— Re-marriage of widow—Act XV of 1856, s. 2.--The plaintiff, as 
the nearest heir of one Odhav Tulja, who died intestate in 1873, sued to set 
aside a sale of certain immoveable propertv belonging to the estate of the 
deceased, which had been sold on the 3rd November. 1875. in execution 
of a money decree obtained by the defendant, Jagannath. against Bai 
Vakhat, the widow of Odhav Tulja. Bai Vakhat bad married a second 
time in 1ST6, and her second husband was the brother ot tbe purchaser at 
the execution sale. Tbe plaintiff alleged that the decree had been fraudu¬ 
lently and collusively obtained on a bond in Odhav Tulja’a name, which 
bad been forged by Jagannath. Tbe suit was brought on the 28th 
January, 1878, and Che plaintiff prayed that the sale might be cancelled 
having been made in order to defeat his rights ; that be might be declared 
tbe heir ofOdbav Tulja; and that possession of tbe property, with mesne 
profits, might be awarded to him. 

The lower Courts dismissed tbe suit, bolding that it was barred by art. 12, 
cl. (o) of sch. II of the Limitation Aot XV of 1877. 

On appeal to the High Court, 

Held, that art. 12 did not apply ; for although the plaintiff sued to set aside 
a sale held in execution of a decree, be did so, not as one who would have 
been bound by tbe sale if the suit had not boon brought, but in order to 
obtain a declaration that he was not bound by it. tbe decree under which 
the sale was held having been fraudulent and collusive ; so that tbe cause 
of action could only have arisen when be became aware of tbe fraud. 
Art. 95 of sch. II of Act XV of 1677 applied to the present suit, which 
was, therefore, in time. 

A widow of v deceased Hindu represents tbe estate of the reversioner for 
some purposes ; but it is her duty not only to represeut the estate, but to 
protect it. When a suit is brought on tbe ground that the widow did 
not in a former suit protect tbe interests of tbe person who was to take 
after her death, but collusively suffered judgment against herself and sale 
of her husband’s property in execution, then if such person on that 
ground treats the sale as inoperative, and seeks for a declaration that it is 
not binding on him, art. 12, cl- (a) of scb. II of tbe Limitation Aot XV of 
1877, does not apply to tbe suit. 

Held, also, on the ovidonce, that tbo suit against Bai Vakbat was collusive, 
and that tbo sale in execution w.'is in fr.aud of tbe plaintiff's right. He 
was, therefore, eotitfed to a decree deciariog that he svas not bound by the 
sale of tbe 3rd November, 1875, in tbe suit brought by Jagannath against 
Bii Vakhat as ropre.scntative of hor deceased husband Odhav Tulja. 
Whotbor the plaintiff was entitled, also, to immediate possession of the 
property in tbe .suit depended on the question whether Bai Vakhat’s life- 
estate was defcjsiblo ou her remarriage. She belonged to a caste in which 
romacriago was permitted. The following issue was accordingly sent to 
tbe lower Court for trialWhether, by the u.sage of the country the 
tights and interests of Bai Vakhat by inheritance in ber deceased husband’s 
property, the subject of this suit ceased and determined on remarriage in 
1376, as it she had then died” Parbkh Ranchoue v. Bai Vakhat. 
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(11) Arts 36, 99 ^Limitation—Shipping—Collision-Suit for damages for loss of 
ship by collision—himitation in action of tort .—A suit to reoovet daiinagds 
for the loss of a ship caused by collision at sea is an action of tort founded 
upon the negligence of the defendant or bis servants in the management 
of bis vessels, and must be brought within two years, under the provisions 
of art. 36 of sch- II of the Limitation Act XV of 1877. 

Art. 49 of sch. II of the Limitation Act XV of 1877 applies only to suits in 
respect of property in the hands of some other person, and not to suits in 
respect of property in the plaintiff’s own possession, and the injury to pro¬ 
perty there mentioned, is limited to cases of injury to property while in 
the custody of some person other than the owner. 

Prom the provisions of arts. 36 and 115 of sch. II of the Limitation Act XV 
of 1877 , the intention of the Act appears to be that not more than two 
years should be allowed for bringing a suit founded on tort, except 
in certain well defined particular instances- ESSO BHAYAJI v. THE 
STEAM-SHIP “SAVITRI ”, 11 B. 133 88 

(12) Arts. 99 and 132—Suit to recover assessment paid bg a co-owner of property 
^ from other co-owners.—In 1868, the uncle of the plaintiff brought a suit 
(No. 176 of 1868) against five members of the undivided family, to which 
the defend iot iu the present suit belonged, and obtained a money-decree. 

In execution of that decree, be attached and sold certain land, in which 
all the members of the defendant’s family were interested. At the sale 
he purchased the land himself, and was put into possession. In 1873 he 
began to pay tho assessment upon the whole property. Subsequent liti¬ 
gation took place between him and the defendant’s family, pending which 
the plaintiff separated from his uocle, and obtained the property in ques¬ 
tion as his share, The result of that litigation was a deocoe by the High 
Court, on the 23rd September. 1879, declaring that the plaintiff’s uncle 
was only entitled to the interest of the five members of the family who 
had been defendants in his suit (No. 176 of 1863) in execution of the 
decree in which the property bad been sold. The plaintiff brought the 
present suit, in 1833, against the other members of the family to recover 
their proportiooate share of the assessment for the years 1875-1876, during 
which period he bad paid the whole assessment. He prayed for a sale of 
their interest in the land. Both the lower Courts held that the payment 
of assessment did not create a charge on the property, and that the plaint¬ 
iff having omitted to sue within three years from the date of the pay¬ 
ments made by him, the present suit was batre<f. On appeal by the plaint¬ 
iff to the High Court. 

Held confirming the lower Court’s decree, that the suit was barred. The 
plaintiff paid the assessment as full owner of the property and it was 
entirely by his own action that the defendants had been excluded from 
the property, and did not pay their quotas of the assessment. Under 
those circumstances, the payments could uot be regarded as salvage pay¬ 
ments so as to make them a charge, according to equity, justice, and good 
conscience, upon the shares of the other oo-owners. ACHUT BamchANDBA 

PaI V. HaRI KamTI. 11 B. 313*11 Ind. Jur. 339 ... 205 

(13) Art. 127—See ADVERSE POSSESSION, 11 B. 455. 

(14) Art. —Limitation—Sindu law—Joint family—Joint estate — Partition — 

' Portion of estate reserved undivided —Possession of reserved portion by one 

member of family—Adverse possession—Possession, interence arising from 
—Burdenof proof —Res judicata os between defendants .—The plaintiffs 
sued for part of a bouse as a portion of joint-family property left undivided 
on the occasion of a general partition which bad taken place about thirty- 
five years before the suit. The defendant bad since then been in sole posses¬ 
sion and enjoyment of the house in dispute. The Subordinate Judge dis¬ 
missed the suit as barred by limitation, on the ground that the plaintiffs 
bad failed to prove participation in possession or enjoyment within twelve 
years. On appeal, the Assistant Judge held that as no share bad been 
demiodedot refused, the defendant’s possession was not adverse to the 
plaintiffs, and as the house in dispute had been admittedly reserved from 
partition, art. 127 of the Limitation Act XV of 1877 did not apply. He, 
therefore’ reversed the decree of the Subordinate Judge, and remanded the 
case for retrial on the merits. On appeal to the High Court. 
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H^ld^ that the suit was barred. The fact that the house in question had 
admittedly remained undivided, did not prevent the operation of the 
Limitation Act, and art. 127 o( Act XV of 1877 applied. That article 
applies equally to a poctioa of joiot^family property left undivided as to 
the whole estate, and a twelve^years exclusion, known to the excluded 
sharer, binds him in the one case as in the othdr. What would bar the 
operation of the article in question would be a reserve of a part of the 
joint estate from partition, and possession of that portion conceded to, and 
taken by, one of the sharers as the common property of himself and the 
other sharers. 

Possession is evidence of title, and is primarily exclusive. It is for him, who 
impugns this exclusive title, to show that the possession arose in some 
way which has preserved his own right. 

In every case the person who has been out of possession for more than twelve 
years must make out some pnma^fa^'ie title, and some agreement or 
acknowledgment of that title such that possession is deprived of its ordinary 
effect through beiog held on a joint right, or a subordinate right. 

Where an adjudication between the defendants ie necessary to give the 
appropriate relief to the plaintiff, the adjudication will be re^ judicata bet* 
ween the defendants as well as between the plaintiff and defendants. But 
for this effect to arise, there must be a conflict of interests between the 
defendants and a judgment defining the real rights and obligations of the 
defendants inter se. Without necessity a judgment will not be res 
judicata amongst defendants, r>or will it be res judicata amongst them by 
mere inference from the fact that they have been collectively defeated in 
resisting a claim to a share made against them as a group. Raiu- 
OHANDBA NARAYAN V. NARAYAN MAHADEV, 11 B, 216 = 11 lod. Jur. 

301 ... 142 

(15) Art. 134—866 MOUTGAGE (BY CONDITIONAL S.\LE), 12 B. 352. 

(16) Art. 138^Mortgage—Mortgage land subsequently sold by mortgagee in 

execution of a money decree—Purchaser at such sale without notice 
of mortgage—Mortgagee estopped from subsequently enforcing his mort* 
gage as against purchaser—Fraudulent concealment of lion ^Begis* 
tration not equivalent to notice in c^se of fraud—Landlord and tenant— 

Tenant denying landlord’s title—Notice to quit—Decree—Execution- 
Civ. Pro. Code (Act VIII of 1S59), s. 213—See MORTGAGE (GENERAL) 

12 B. 678. 

(17) Art, l&l^Minor^Purchase on behalf 0 / a minor during minority-^Agent 

o/min 0 i\ emission of, to apply within thirty days to remove obstruction of 
third party in execution proceedings — Minor's right to apply for vossession 
within three years from the thne he comes of age^Civ. Pro. Code (XIV of 
1882), s. 335.—Id 1877, at a sale held in execution of a decree, certain 
property was purchased on behalf of the applicant, who was then a minor, 
by the agent nominated by his guardian. An order for delivery of posses* 
sion was made ; but a third party having obstructed, the order was return¬ 
ed unexecuted. No further proceedings were taken by the aeoot. The 
applicant having oomo of age, applied for delivery of possession within 
three years from the d4te of his attaining majority, but moro than thirty 
days after the date of the obstruction and more than thirty days after he 
came of age. The Subordinate Judge rejected the application as barred. 
boiQg of opinion chat the omission to <apply, within thirty days from the 
date of the obstruction, on the part of the applicant’s agent, as well as the 
applicant's omission to do so within a similar period after be came of age. 
barred the apphcaot whose remedy lay in a fresh suit. 

Held by the High Court that the application was rightly rejected. It was 
virtually an attempt to renew the old proceedings, and was barred by 
art. 1C7 of sch. II of the Limitation Act. If tbe applio^ot intended to 
proceed summarily under tho Oiv. Pro. Codo, he should have taken proceed* 
ings within a month after be came of age. VINA yakrav AMRIT v. Devkav 
G oviND, 11B. 473 3U 

(18) Arts. 178, 179 and 180—See INSOLVENCY, 11 B. 138. 

(19) Art. 179-3ee EXECUTION OF DECREE, 12 B. 427. 
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Limitation Act (XV of \%17)—(Concluded). 

(20) Art, 179, paras AandSoIsoh. II—Limitation—Eseeution of deetea—Effect 
of dismissal of application for execution duly made—See EXECUTION OP 
DECREE, 11 B. 467. 

Lis Pendens. 

Mortgage — Purchase, without notice, of land declared liable for mortgage-debt bp 
a decree. —In 1864 A. mortgaged four shops to the plaiotifi’s father. Sub¬ 
sequently, however, A.’s father brought a suit, and obtained a decree 
declaring that two of these shops were not included in the mortgage. In 
1869 the plaintifi’s father (the mortgagee) sued A, upon the inortgage, and 
prayed in the same suit that certain other land not included in the mort¬ 
gage-deed might be held liable for his debt in lieu of the two shops. He 
obtained a decree on the 29bh November, 1869, which ordered Rs. 1,291 to 
be paid “ on the liability of the land in the plaint mentioned.” No steps 
were taken by the plaintiS to execute this decree for seven years. On the 
18tb August, 1876, A- sold to the defendant by a registered deed of sale, a 
portion of the land so declared liable, and the defendant entered into 
possession without notice of the plaintiS’s decree. The plaintiff now sued 
to obtain a declaration, that the land was liable to be sold in execution of 
his decree of 1869. Both the lower Courts dismissed his suit. On appeal 
to the High Court, 

Held, that the defendant was a purchaser for value, without notice, of the 
plaintifi’s decree, and took the land unaffected by the plaintiff’s equitable 
lien created by the decree. There was no lis pendens. The litis confesfa- 
tio had ceased. The decree, which was a final one, had terminated the 
litigation between the parties, and now only remained to be executed. 
There was, moreover, in this case the further circumstance that nothing 
had been done in the suit after the decree and during the seven years 
which elapsed between it and the defendant’s purchase in 1876. VENEA- 
TESH GOVIND V. MARUTI, 12 B. 217 

Local Investigation. 

See CRIM. PRO. CODE (ACT X OF 1882), 12 B. 167. 

Mahomedan Law. 

1 . —Custom. 

2. —Gift. 

8.—INHERITANCE. 

4. —Marriage. 

5. —Partition. 

u.—V. 


page: 


1.—Custom. 


See KHOJA MaHOMBDANS. 12 B. 280. 

•2.—Gift. 

Gift without delivery of possession — Biba-biliwm, or gift on stipulalior^Posses- 
sion necissixty foT such a gifl^Be^isttcition not eguh'dlenl to dclwcty of 
possession so as to validate gift. —By a deed of gift duly executed and rois¬ 
tered, a Mahomedan woman gave certain property to the plaintiff s rather. 
The deed stated that the plaintiff’s father had always protected the donor, 
and that she gave him the property in full confidence that he would conti¬ 
nue to do so. 

Beld, that the gift, if not a simple gift, was, at any'rate, a “ gift on stipul^ 
tion,” and that such a gift, in order to be valid, required that seizin shouia 
be given to the donee. 

The registration of a deed of gift between Mabomedans does not cure the want 
of delivery by the donor. MOGULSHA v. MAHAMAD SAHBB. 11 B. 617 ... 

_ 3 ___lnherltance. 


See MINOR, 12 B. lOl. 
,4,«_Marriage. 


630 


340 


See RES JUDICATA, 12 B. 454. 
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Mahomedan Law—5.—Partition. Pass 

Khoja Mahomadaas, law applicAbla to—Bightofa son toobtaio partition of 
ancestral properly in bis lather’s liie-time without his father’s Consent- 
Distinction between ancestral and self-acquired property among Khoja 
Mab^^medans—Custom, proof of—Practice—Evidence—Burden of proof — 

See KHOJA Mahombdans, 12 B. 280. 

-6.-Wakf. 

Waklnama—Wakf—Pcrpefttifj/— trust in favour of charily. —M. the 
father of the three defendants, executed an instrument purporting to be 
a wakfnama in favour of bis heirs and descendants, generation after genera¬ 
tion. The office of mulwali be reserved (or himself for life, and, in the 
event of his death, he appointed his wife and youngest son (Mahomed 
Ebcabim) mutwalis, with certain powers of delegation, upon the following 
conditions :—The said mutwalis having received the annual income of the 
property, and having defrayed the expenses of repairs and the taxes, Ao., 
were to divide the balance into four equal shares, and to make over one 
share to his son Shumsudin and his descendant after descendant for their 
expenses ; one share, in like manner, to bis son Shaik Uussein ; one share, 
in like manner, to his son, Mahomed Ebrahim ; and as to the remaining 
share to pay one half thereof to his wife, Asbabibi, for expenses ; and one 
half thereof to bis sister, Sb.abaDbibi, for'expenses. The deed then proceeded: 

“ If any one from among my heirs and (? or) descendant after descendant 
should die, then the said mutwalis shall make bis or her funeral outlays 
accordiiig to our custom and usage ; and as to what may remain as a 
balance, they shall duly distribute and give the same to my heirs and descen¬ 
dants according to the book of God. Further as follows :—May God for¬ 
bid it ! If from among my heirs and descendants there shall be left no 
one surviving, then as regards the income of the whole of the property 
endowed for religious sod charitable purposes, the same for the sake of 
God, is duly to be distributed and given to Mahomedan fakirs and indi¬ 
gent people.’' Then followed a direction that the property was not to be 
sold or mortgaged- 

On the 25th February, 1883. the first two defendants mortgaged the proper¬ 
ties comprised in the wakfnavia to the plaintit! for Rs. 3,000. The plaiot- 
ilT brought the present suit against the said two defendants to enforce the 
mortgage. The third defendant was made a defendant at bis own request, 
and alleged that the mortgage bad been made without hie oonsenb. He 
submitted whether, having regard to the terms of the deed, the plaintiff 
bad any claim as mortgagee; and ho contended that in no case could the 
mortgage operate, except against the shares of the first two defendants. 

Tbo plaintiff contended that the rraA'^narntt was invalid, and that upon 
the death of M. the property comprised in it devolved upon bis three sons 
as bis heirs ; and also that, assuming the wakfnama to be valid the first 
two defendants took an estate of inheritance under it, which they were at 
liberty to alien and mortgage. 

Seld, that the deed of tbe 17th May, 1871, was valid as a loak/nauia, 

Semble, that the mortgaged property being wahf, tbe plaintiS acquired no 
right under his mortgage which would extend beyond the life-time of bis 
mortgagors. In such property no one has any interest as the heir of the 
appropriator. It is neither tbe subject of ownership, nor inheritable, but 
each object of tbe charity who brings himself or bersoK within tbe terms 
of tbe endowment is entitled to receive the benefit which the founder has 
marked out for him. A^IRUTLAL KaLIDAS v. SHAIK HUSSEIN, MAHO- 

MED ElIRAHIM. AND SHUMSUDIN. 11 B. 492-11 Ind. Jur. 458 ... 324 

JVlalicIous Prosecution. 

|1) Jurisdiction—Prosecution when official—Bombay Civil Courts Aot (XIV of 
18G9), B. 32—Bombay Act X of 1875, s. 15—Prosecution instituted by 
order of superior officer—See JURISDICTION, 12 B. 358. 

(2) Jzo isdicfiou—Suit against a mamlatdar for malicious prosecution und^r taken 
by him at the instance of his superior oj/icer, to clear bis character—Subordi¬ 
nate Judge competent to try such suit. —Tbe defendant, who was amamlat- 
dar. was required by bis superior officer to clear his character from certain 
charges of bribery which had been brought against him in an Anonymous 
letter, and be accordingly prosecuted tbe plaintiffs, whom be suspected of 
having written the letter. 
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Malicious Prosecution—(Concluded). 

Theplaintifis were convioted and aentenced by a Magistrate; but, on appeal, 
were acquitted by tlia Sessions Judge. 

' The plaintifis thereupon brought this suit in a Subordinate Judge’s Court 
to recover damages from the defendant for mahoioua prosecution. The 
jurisdiction of the Subordinate Judge to try the suit being questioned, he 
referred the case to the High Court. 

Held, that the Subordinate Judge had jurisdiction to try the suit. The 
defendant was sued in his individual, and not in his ’ 

and the fact, that he was a mamlatdar when he prosecuted the plai^ifis, 
could not affect the character in which he was sued. 

GOVIND V. NARAYAN VaMAN DEVBHANKAR, 11 B. .-170 (F. B.) 




242 : 


Mamlatdar. ^ 

Rnmhdv Aftt TII of 1876 s. 4—Jurisdiction of Mamlatdars, Courts in redemption 
Bombay^AotJlI on876.^ of statutes-See ACT III OF 1876 (MAM1.ATDARS’ 

Courts, Bombay), ii B. 599. 

^*”yffiodu law— Joint family-Manager. decree against-Saie in 

such decree passing his interest only—Such sale docs not affect ‘“detest of 
t^a CO pIrceLrs not parties to the suit-Parties-See HINDU LAW (JOINT 

FAMILY), 11 B. 700. 

(2) Hindu law-Joint family-Parties suit-Practice-Buit by manager alone 

-Co-parceners made parties on objection by defendant-Civ. Pro. Code 
(Act XIV of 1882), 8. 30 —Amendment of pleadings—Plaint amended m 
second appeal by adding parties—See HINDU LAW (JOINT FAMILY). U B. 

(3) Hindu' law-Joint family-Sale of family property by manager when binding 
^ on an adolt member of family absent at time of sale-Consent to such 

sale-See HINDU LAW (JOINT FAMILY). 11 B. 605. 

(4) Bee POSSESSION, 12 B. 322. 

Maphi Istava Lands. 

See KHOT, 12 B. 595. 

A.,* /R«mV,9.«l VI of 1873. B. 66—Sale of fruit in a private sbop— 
Power of the municipality to prevent such a sale-Market, definition of- 
Sse ACT VI OP 1873 (MUNICIPAL, BOMBAY), 11 B. 106. 


Married Woman. 

(1) Execution of decree^LiabiUty of married 

' cafiort forreview of an order contrary to law—TVatuer.—R, as a surety for 
her buS joined with him in executing a bond lot Ra- 90. In a suit 
brought upon the bond, a decree was passed against both. R. was arrested 
i^elecutiL of the decree, and brought before the Court. She was then 
a?ked if she desired to apply to be declared an insolvent under the nsol- 
voocy sectin^ Civ.Vro.Code (Act XIV of 1882), but not doing so 
she was committed to j41. Subsequently, however she applied fo be d®* 
a.n insolvaut but het appHc.ation was rejected. She then claimed to 
be retted oX'ground of her coverture. The Judge rejected her ap- 
phoalLTi b“iag too late. Oa releranee to the H.gh Cou.t, 

T7^U that bet application for release was virtually an application for review 
of the order for her imprisonment, on the ground that it was contrary to 
Sw l^at her mere omission to take the objectioo at the time of her arras 
Inol’d not be regarded as a waiver of het right of exemption from arrest. 

and havtg regard to the nature of the right claimed, it was one which 
?he Court could not properly decline to consider on review, however late 
the application might have been. 

iT.u oi«n that although the decree was absolute m its terms, and contain- 

l?;?S;m8S Umitotion of R.’s liability, nevertheless the law being cleat 
that ahe could mW be liable to the extent of het slriiftan, it was to be 
I'^umed thaftha direction to pay decree had reference o 

that fund only. In re Uie peitiwn of RadHI. 12 B. 228 
<3 ) See ACT III OF 1874 (MARRIED WOMAN’S PBOPEBTY), 11 B. 348. 
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Memorandum of Association. 

8 ee Company, 12 B. 311. 

Mesne Profits. 

Declaratory decree—Separate suit—Mesne profits, meaning of—Decree awarding 
mesne profits—Construction—See EXECUTION OF DECREE, 12 B. 416. 

Minor. 

{1) A<it XX o/ 1864, s. 18—Sanctiort of alienation of minor's property—‘Civ. 
Pro. Code {Act X af 16n), s. i6'2— Compromise on behalf of a minor— 
Mortgages—Assignment of mortgagee by gitardian of minor—Suit on mort¬ 
gage by assignee—Proof of assignment when necessary—Consideration for 
assignment—Adequacy of consideration. —S. 18 of the Minors’Act XX of 
1864 applies only to persons to whom a certificate has been granted under 
that Act. An assignment of a mortgage, therefore, by a widow, acting as 
natural guardian of her minor son, but who has not obtained a certificate 
under the Act (XX of 1864J, is not invalid because effected without the 
sanction of the Court. 

Where a widow acting as natural guardian of her minor son assigned a mort. 
gage which had been executed to bee deceased husband for a considera¬ 
tion, a part of which was sum due under a decree to the assignee. 

Held, that such an assignment was not invalid under s. 462 of the Civ. Pro. 
Code (Act X of 1877). Assuming that section to be applicable to the 
compromise of a decree, the circumstance that the compromise was 
voidable would only affect the consideration for the assignment by reduc¬ 
ing its amount. 

The plaintiff sued, as assignee of a mortgage, to recover the debt due from 
the mortgagors personally and from the property mortgaged The assignor 
was a Hindu widow, acting as natural guardian of her minor son. The 
consideration for the assignment was a sum of Rs. 68-9-0 due to the 
plaintiff under a decree obtained by him and Bs. 30-7-0 cash paid. 

The lower Courts held that, as to the Rs. 68-9-0. the transaction really 
amounted to a satisfaction or adjustment of the decree under which it was 
due. and that as such adjustment had not been certified to the Court it 
was invalid ;.tboy further held that the consideratioo for the assignment 
of the mortgage, having so far failed, the assignment was without ade¬ 
quate consideration, and. therefore, they dismissed the suit. On appeal 
to the High Court, 

Eeld, that although in ordinary cases it is the rule that where an assignee 
sues on bis assignment and proves it, an adverse party cannot take the 
objection that there was no ooDsideialton, yet that under the peculiar oir- 
oumstances of his case that rule did not apply. The mortgage-deed was 
assigned by a widow acting as the natural guardian of a minor, and 
a great part of the consideration for the assignment had admittedly 
failed, the confirmation of tbo decree which formed part of the consider¬ 
ation not having been certified to the Court. There was on the record 
DO admission of the assignment by the assignor. It might be that the 
minor in a suit by bis ne.xt friend or guardian appointed under Act XX of 
1864 might dispute the assignment. The defendaots in order to protect 
themselves bad a right to call oo the plaintiff to prove the assignment, 
and a Court ought in the interests of justice to see that they were so 
protected. The assignment was on behalf of a minor, and the person 
acting as bis guardian bad not admitted it, and it might bo that oven her 
admission would not be binding on him, since he was not a party to the 
suit. It was necessary that the point should be so tried and determined 
as to bind the minor, and to do that it was essential that be should be 
made a party to the suit. 

The Court, thorefore, reversed the decree of the lower Court and remanded 
the case. MANISHaNK.aR PbaN-IIVAN v. Bai MULl, 12 B. 686 

(2) Decree—Execution—Sale in cxeeiilion of a decree against a deceased person 
represented by a minor son—How far such sale affects interest of an heir 
not party to decree or execution proceedings. —K., a Mahomedan woman 
who was a co-sharct in a ccctatn hkoti vatan, died indebted, and was sued 
after her death as “ represented by her minor son represented by bis 
guardian.” A decree having been obtained against K. thus represented, 
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Minor— {Concluded). 

her share in the khoti was put up for sale in execution, and was purchased 
by the plaintiS, who obtained a sale certifioate reciting that the rig^, 
title, and interest of K. in the said khoti bad been purchased by him. He 
now sued the defendants, who were K’s co-sbarars in the khoti, to recover 
the profits of K’s share which they bad received. 

K. besides her minor son. had left her surviving a daughter who had not 
been mads a party to the suit or to the execution proceedings, and the 
defendants contended that her share in her mother’s estate had not passed 

to the plaintifie 

Eeld, that the plaintifi was entitled to the whole of K’s share. The debt 
due by K. was one for which the daughter was equally responsible: and 
having regard to the form of the suit and the execution proceedings, the 
plaintiff was justified in assuming that he was bidding for the entirety of 
K’s share, and would acquire a title unimpeachable by the daughter. 
KHURSHETBIBI V. KBSO VINAYAK, 12 B. 101 

(3) Guardian—Representative of minor in a suit against him-Certifioate—Act 

XX of 1864—Joint family—Mortgage by father and eldest son Death ot 
father and oldest son—Decree obtained by mortgagee against minor son 
represented by the widow-Sale in execution—Subsegu^t suit by minor 
to set aside sale—Limitation for such suit—Act XV of 1877. 
art. 12—Family debt binding on minor son—See HINDU LAW (JOINT 

Family). 12 B. ifi. 

(4) Limitation Act (XV of 1877)—Sob. TI. art. 12—Minot when bound by pro¬ 

ceedings against him—Minot’s Act (XX of 1864). s. 2—Suit by a minor, 
one year after attaining majority, to recover property sold in execution of 
a decree obtained against him during minority —See LIMITATION ACT 
(XV OF 1877), 11 B. 130. 

(5) Limitation—Limitation Act XV of 1877, sch. II, art. 167—Purchase on 

behalf of a minor during minority—Agent of miaot, omiseicn of, to apply 
within thirty days to remove obstruction of third party in execution pro¬ 
ceedings—Minor’s tight to apply for possession within three years from 
the time he comes of age—Civ. Pro. Code (XIV of 1882)e s« 335 See 
LIMITATION ACT (XV OP 1877), U B- 473. 

(6) Snil against—Practice—Nazir appointtd guardian ad litem—Power of Court 

to direct fee to be paid by plaintiff for communication with natural 
guardian—Civ. Pro. Code [Act XIV of 1882), s. 458 —Procedure.—There 
is no power in the Court to order a plaintiff to pay a fee for the purpose or 
enabling the Nazir, who has been appointed guardian ad litem, to put 
himself in communication with the natural guardians and other friends, 
but the Court may refuse to go on with the suit if it should be of opinion 
that the Nazir has been unavoidably prevented from making himself 
acquainted with the case against the minor* 

In a suit against a minor residing id a Native State at a distance from the 
Nazir of the Court, who was appointed guardian ad fifem* and the Nazir 
was prevented from conduotiog the minor’s defence without incurring 
expense which the plaintiil refused to pay, 

Held, that the Court, if it chose, might cancel the appointment of tbe 
Nazir as guardian ad litem under s. 458 of the Civ. i'fo- t a 

18821. Narayandas Ramdas v. SahEB HuseiN, 12 B. 553-13 Ind. 

Jut. 109 
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(7) See EXECUTION OF DECREE, 12 B. 427. 

(8) See HINDU Law (JOINT Family), 11 B. 361. 


Missing Person. 

Hindu law—Inheritance—Presumption of death—Claim after seven years—Co- 
owners-Absent co-owner—Claim to hia ahare of property a queacion of 
evidence, not of succession—Evidence Act I of 1872, 9. 102 See HINDU 
Law (Inheritance), il B. 433. 


Mistake of Fact. 

See Penal Code (act XLV of i860), 12 B. 377. 
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Mistake of Law. 

(1) See LIMITATION ACT (XV OF 1877), 12 B. 320. 

(2) See Mortgage (Redemption), il B. 174. 

Mokasa Amals. 

See Jurisdiction, ii B. 222. 

Money. 

Contcaot Aot IX of 1872, ss. 73 and 74—Damages—Agceement to lend money— 
Damages recoverable by lender for breach of such agreement—See DAM.a- 
OES, 12 B. 242. 

Mortgage. 

1. —GENERAL. 

2. —By Conditional Sale. 

3. _Equity of Redemption. 

4. —extinction. 

5. —foreclosure. 

6. —Redemption. 

-1.—General. 

(1) Morigfiged land subsequeyitly sold by mortgagee in execution of a money decree 
—Purchaser at such sale without notice of mortgage—Mortgagee estopped 
from subsequently enforcing his mortgage as against purchaser—fraudulent 
conceabmni of lien—Registration not equivalent to notice in ease of fraud 

_ Limitation Act XV of 1877, sch. II, art. 156—Landlord and teyiant — 

Tenant denying landlord's title—Notice to quit — Decree—Execution ~Civ. 
Pro. Corfe (VIIl o/1859), s. 213—Where a judgment-creditor in execution 
of a money-decree sells property as belonging to his judgment-debtor, he is 
afterwards estopped from enforcing, as against the purchaser, a previoue 
mortgage of the property which has been created in bis own favour, but 
of which be has given no notice at the time of the sale, and in ignorance 
of which the purchaser has bid for the property aod paid the full price. 
This principle applies even though the mortgage-deed has been registered. 

In 18C7. Rakbma and Gajia mortgaged certain lands to Gangaram by a 
registered deed of that date. In 1870, Gangaram obtained a money- 
decree against Rakhma and Gajia, and in exocutiou put up the mortgaged 
land (or sale. The phintiff purchased it without notice of the mortgage ; 
and in February, 1872, obtained po.ssession through tbe Court. In the 
meantime, Gangaram brought another suit upon bis mortgage against bis 
mortgagors. Uo obtained a decree, and in April, 1872, ejected tbe 
plainlitf and obtained possession. In 1-833 tbe plaintiff filed the present 
suit against Kakbma, Gajia and Gangaram to recover tbe lands, lie 
alleged that after bo got possession in 1.872 bo bad leased the property to 
Rakbma and Gajia. 

They denied the lotting by tbe plaintiff, and alleged that they were tenants 
of Gangaram. 

Held, that the plaintiff was entitled to recover. Gtngaram (tho mortgagee) 
when bringing tbe land to sale in execution of bis decree was bound by 
s. 2l3 of tbo Civ. Pro. Code (VIII of 1839) to disclose the limited interest 
of his judgment-dobtori in it. By coucealing his lien he bad induced the 
plaintiff to pay full value for tbe property, and be could not, therefore, 
rotaiu bis lien. Ry his omission bo was estopped from disputing tbe 
plaintiff's title. The rule, that registration of a mortgage amounts to 
notice to all subsequent purchasers of the earns property, does not apply 
to a case where there has been a fraudulent concealment by a judgment* 
creditor of the extent of bis judgment-debtor's interest in the .property 
brought by the judgment-creditor to sale. 

Held, also, that as Rakbma and Gajia cl,timed only to be tenants of Ganga¬ 
ram. they could not retain possession of tbo land, merely because tbe 
plaintiff bad failed to prove that be bad let the land to them. They 
denied tho plaintiff’s title, and were not. therefore, entitled to any notice 
to quit. 


B VI—132 
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Mortgage—General—(ConcZt«icd). 

Eeld, also, that the plaintifi’s suit was not barred by art. 138 of soh. 11 of 
tbs Limitation Act XV of 1877. inasmuch as the plaintiff had obtained 
possession throueh the Court within the twelve years preceding the suit. 
AGARCHAND GUMANCHAND V. RAKHUA HANMANT, 12 B. 678 

(2) Moriaaqe, what is—Requisites of a mortgage—Contract —CoKSfrticfton.-—In 
1862 A., in consideration of a debt of Rs. 150, passed to B. a writing 
called karz rokha (or debt note). It provided {inter alia) that B. should 
hold and enjoy a certain piece of land belonging to A. for twenty years, 
that at the end of that period the land should be restored to A. free from 
all claims for payment of the principal or interest of the debt of Rs. 150 ; 
that if B. planted vines, he should be at liberty to retain the land so 
planted after the lapse of the twenty years as tenant at Rs. 50 per annum. 

According to the terms of this agreement. B. continued in possession of the 
land till 1882 , when A., treating the transaction as a mortgage, brought 
this suit for redemption. 

Held on the construction of the kars rokha. that the contract between the 
parties was not a mortgage, and that the defendant had a right to retain 
occupation as least of the vineyard, subject only to rent of Rs. 50 a year. 
There was no stipulation for interest, nor was there any agreement for the 
payment of Rs. 150 id any cage. 

It is not the name given to a contract, but its contents or the relations con¬ 
stituted by it that determines its nature. ABDULBHAI v. KASHI, 11 B. 4b2 

(3) Beg. V of 1827. s- ^ 5 —Mortgagee in possession, liability of, to protect the 
mcrtgaaed property from claims under a paramount ixlle—Limitation for a 
suit to recover debt personally from the mortgagor ivhere morigage deei con¬ 
tains no personal undertaking of repayment.-By a registered mortgage- 
deed dated the 11th May 1876. the defendant mortgaged certain land with 
possession to the plaintiff for a term of five years, the mortgage-deed 
stipulating that the plaintiff was to enjoy the profits, pay the assewment 
for it and restore it to the defendant on repayment of the debt. But no 
personal undertaking to pay was given by the defendant, the land was 
sold by the revenue authorities for arrears of assessment due from the 
defendant for certain other lands of the defendant. The plaintiff now 
sought to recover the debt personally from the defendant. The Court oi 
first instance dismissed the plaintiff’s olaim, on the ground that the 
failure on the part of the plaintiff, tolpay the arrears of assessment, disen- 
titled him to recover the debt from the defendant personally. The plaint¬ 
iff appealed to the District Judge, who referred the case to the High Court. 

Held that the plaintiff was not bound to save the mortgaged property from 
claims under a paramount title, his liability being confined, under the terms 
of the mortgage, to the payment of assessment for the property mortgaged 
which he bad duly discharged, and that the case did not fall under s. 15 of 
Reg V of 1827. The mortgage consideration for the debt having failed, 
the debt was recoverable within three years—the registered mortgage-deed 
containing no personal undertaking by the defendant (mortgagor) to pay 
the loan. SAW.aBA Kh.\ND.\PA v. ABAJI JOTIRAV, 11 B. 475 

(4) Bee CIV. PRO. CODE (ACT XIV OP 1882). 11 B. 6. 

(5) See Insolvency. 12 b. 272, 

(6) See LIMITATION ACT (IX OF 1871), 11 B. 79. 

(7) Bee LIS Pendens. i2 B. 217. 
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2,—By Conditional Sale. 


Ill Clouse of conditional sale in mortgageSuit by mortgagee for declaration of 
' litle—Decree ordering delivery of property to mortgagee in default of pay¬ 

ment of mortgage-debt by mortgagors within one month—Default of payment 

bv mortgagors-Effect of such default—Mortgaged property taken by merrt- 

a'aaee in execution of such decree not as mortgagee but absolutely 
Subsequent suit for redemption barred—Res judicata—Limitation Act 
XV of 1877, sch. II, art. 134— Landlord and tenant—Tenant drying 
landlord's title—Bight of landlord to evict.—la 1863 Balaji and 
mortgaged certain land to one Gopal under a “or^g^ge-deed, w^oh 
Dtovided that, if the mortgage-debt was not paid at the stipulated time, 
the land should become the absolute property of,Gopal, the mortgagee. 
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Mortgage—2.—By Conditional Sale—(Concluded). 

In 1871 Gopal filed an ejectment suit against Balaji and Gyanu and one 
Hari, alleging that hs bad become owner of the land b; operation of the 
above clause, and that he bad subsequently let it to Hari, who now. in 
collusion with the other two defendants (the mortgagors), denied his title. 
The ejectment suit was subsequently converted into one for a declaration 
of Gopal’s title as owner as against the mortgagors, Balaji and Gyanu, who 
claimed a right to redeem. A decree was passed in 1872 ordering Balaji 
and Gyanu to pay Rs. 100 to Gopal within one month, or in default, to 
deliver up to him possession of the land. The money was not paid, and 
Vishnu, as purchaser from Gopal, got possession in execution of the above 
decree in August, 1873. 

In September. 1885. the plaintiff, as Balaji’s heir and legal representative, 
filed a suit against Gopal and Vishnu to redeem the.properby. The Court 
of first instance dismissed the suit, bolding that the plaintiff's claim was 
res judicnta by virtue of the decree passed in 1872, and that the right to 
redeem was lost. In appeal, the Court reversed this decision and passed 
a decree for redemption on payment of Rs. 100 by the plaintiff within 
six months. The defendant Vishnu then applied to the High Court 
under its extraordinary jurisdiction. 

Held that the plaintittts claim was res judicata. In the suit brought by 
Gopal. (the mortgagee), in 1871 be had claimed the land as ownerthrough 
the forfeiture clause in the mortgage-deed, and the mortgagors insisting 
in that suit on a right still to redeem, the decree plainly meant to give 
them, by wav of indulgence, one month within which to regain the land by 
payment of Rs. 100 to Gopal. It renewed the mortgage, but with a 
condition, which was a material part of the decree. They having failed to 
pay, the mortgage was extinguished. After the lapse of the month 
Gopal could not have recovered the Rs. ICO- Had he sought to recover 
that money he would have been met by the terms of the decree. He was 
entitled to the land, and nothing else. So, too, was Vishnu as hie vendee. 
As. then, there was no debt that could bo recovered, there was, and could 
be, no subsisting mortgage that could be redeemed. 

Seld, also, that the suit was barred under art. 134 of sch. II cf the Limita¬ 
tion Act (XV of 1877)—Vishnu having purchased the land for value from 
Gopal, the ostensible owner, more than twelve years before suit. 

A tenant, repudiating the title under which bo entered, becomes liabteto 
immediate eviction at the option of the landlord. VISHNU CHINTAMAN 
V. B.vliA.JI Bin RAGHOJI. 12 B. 352 

(2) Sec VENDOR AND PURCHASER, 12 B. 1- 

■ 3.—Equity of Redemption. 

See MORTOAGE (REDEMPTION), 11 B. 174 ; 12 B. 33. 

■ 4 . —Extinction. 

See MORTGAGE (REDEMPTION), 11 B. 174. 

-5.— Foreclosure. 

Second morlgarfe of the same properly to the same person—Foreclosure decree o»i 
the lirst morlyage —SrcoMdsuif on second mortgage — Practice — Foreclosure, 
reopening of. —On the 8th August, 18G4, the defendant B^pu, mortgaged 
certain property to the plaintiff, Ramji, and on the 8th April, 1873, be 
further mortgaged the same to secure a further advance from the piaintifT. 
In 1877 the plaintiff brought a foreclosure suit on the first mortgage, and 
obtained the usual foreclosure decree; and the defendant having made 
default in payment, his right in the property was forecloj^ed. The plaintiff 
sued, in 1882. on bis second mortgage, which fell due in 1878. The lower 
Courts allowed bis claim. On appeal by tbe defendant to the High Court, 
Held, reversing the decree of tbe Court below, that tbe plaintiff could not 
foreclose in 1677 so as to vest tbe property absolutely in bimssif, without 
treating tbe entice mortgage-debt as satisfied. The defendant might have 
pleaded, in 1877, that the plaintiff could not foreoloso, unless be abandoned 
bis claim to he repaid tbo second advance when due. His omission to do 
so could not deprive him of bis right to insist that the foreclosure decree, 
passed in 1878, either precluded tbe plaintiff from suing on tbe second debt, 
or that the foreclosure should be re opened. Bapu Rav.JI v. Ram.ii 
SVWRUP.II, 11 B. 112 

' A A A 
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Mortgage—6.—Redemption. 

(1) —Decree— Practice—Execution of mortgage—Decree for redemption directing 

payment of mortgage-debt within a specified time—Computation of time 
allowed for payment when the decree is affirmed in appcaZ.—Where iu a 
suit by a mortgagee on a mortgage, the decree of the Court of first icstaaoe 
directed payment of the mortgage-debt within two months from the date 
of the decree from which the defendants appealed, but which was confirmed 
by the appellate Court, 

Held, under the ciroumstaoces of the case, that it was the intention of the 
appellate Court that the term of two months allowed for payment should 
be counted from the date of its own decision, and not from the date of the 
original decree. DauE/AT JaGJVAN v. BHUKANDAS MANEKCHAND, 
11 B. 172*11 Tnd. Jur. 229 

(2) Limitation—Co-shater—Adverse possession—Possession of oneoo-sharet when 

adverse—Mortgage by three oo-sharers—Redemption by one of several mort¬ 
gagors—Right of the other mortgagors to eue for redemption—Period of 
limitation for such suit—See LIMITATION, 11 B. 422. 

(3) Mention in mortgage deed of another debt due to mortgagee distinct from sum 

advanced at date of mortgage—Clause in deed undertaking to pay off old 
debts when taking back the land—Old debt not a charge on land, but redemp- 
iiou couditxortcil payuuni cf both debts^Executio^^Clcim to utitxcl^d 
vrovertv—Order passed against claimant—Neglect of claimant to sue within 
a year after date of order-Civ. Pro. Code {Act XIV of 1882), ss. 278, 279, 
280 and 293 —Lmiiafton Act XV of 1877, sch. II, art. 11.—V. mortgaged 
certain land to the defendant’s father for a sum of Rs. 61 advanced by the 
latter at the date of the mortgage. The mortgage-deed stated that V. 
owed the mortgagee another debt of Rs. 100 which was due on a separate 
bond, and it contained a clause in the following terms :— 

“The principal sum of huns fcoios) due on that document, as also this 
document, I will pay at the same tims, and take back the land along with 
this document as well as that document. Till then you are to continue 
to enjoy the land * * The plainiifi having obtained a decreeagainst 

the mortgagor attached the land in execution. The defendant, (son of the 
original mortgagee), thereupon claimed that he held a mortgage upon it 
to the extent of Rs. 164. On the 9th Maroh. 1881, the Court executing 
the plaintifi’a decree made an order allowing the defendant's claim only 
to the extent of Rs. 64, and directing that the land should be sold subject 
to the defondant’s lien for that sum. The plaintiffs bought the land at 
the execution sale, and oSered the defendant R'S G4 in redemption of bis 
mortgage, which the defendant refused. The plaintiffs then brought the 
present suit to recover posssesion. 

Eeld, that the charge on the land did not include the old debt of Rs. 100. 
There were no words in the mortgage-deed expressly making that debt a 
charge on the property. The provisions in the deed only made the equity 
of redemption conditional on the payment of both the debts. 

Qud-re _whether, under the ciroumstance-s of the case, the purchaser at the 

execution sale would be bound by such a condition. 

Eeld, also, that the object of the defendant’s application in Match, • 
virtually that the Court should allow his mortgage to the extent of R9.1b4, 
and the Court, having allowed his claim only to the amount of Rs. oy 
its order. /mifo tejscbed his application. It was, therefore, an order 
passed against him. and having neglected to establish his right by suit 
within a year from the date of that order, he was ® 3 ’iopped from insist¬ 
ing on the condition—Civ. Pro. Code (Act XIV of 1882). s^. 
and 283 ; Limitation Act XV of 1877, sch. II, art. 11. Y.ASHVANT 
8 HENVI V. VlTHOBA SHETI, 12 B. 231 
f4) Mortgage with proviso that in case of non-redemption in a 

shotdd become a salc—Razinama by mortgagor declaring sale to mortgagee 
Transfer of possession to mortgagee-Bxtinctwn of , 

Subsequent sale, by mortgagor of equity of redemption 
a ground lor setting aside a conveyance unless induced by ft aud or misrep 
sentation-Indian Contract Act {IX of 1812 ), s. 21-Mistake of law.-In 
1848 B and R. mortgaged a piece of land to V. It was to be redeemed m 
oieht years, or else to become the absolute property of the mortgagee. It 
was not redeemed and in 1859. B.. in whose name the land m 

the Government records, executed a rabmawa m favour ot v., ana v. 
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Mortgage—6 —Redemption -{Continued). 

passed a kabulayai accepting the land* B. and R. then became V/s tenants, 
and were, as such, succeesfullT sued by him for rent in 1863. In 1872, V. 
sold the land to N.^ who again sold it to the defendant. The plaintiff, as 
purchaser from the original mortgagors (B« and B.) of their alleged equity 
of redemption, filed tbe present suit to redeem the property. 

Held, that as tbe rminaina given by B. contained no reservation, and as it 
was accompanied by a transfer of possession, it had the effect of a convey* 
ance of all tbe mortgagor's right to the mortgagee. It operated to extin¬ 
guish the equity of redemption, notwithstanding any misconception or 
ignorance, on B.'s part, of bis rights as mortgagor. 

Under the Indian Contract Act fIX of 1872, s. 21), error of law does not 
vitiate a contract, much less will it annul a conveyance after the lapse of 
many years, unless there has been some fraud or misrepresautation and an 
absence of negligence. VISHNU SAKHARAM PHaTAK v KaSHINATH 
Bapu Shankar, ii B. 114 

(5) Parties to a suit —Suif for redemption or recovery of property on payment of a 
charge — Z'ossession afUr redemption by one of several mortgagors—Adverse 
possession—Limitation.^Tbe plaintiff sought to recover his father’s share 
in two portions of family property, one of which bad been mortgaged by 
tbe plaintiff’s father and tbe father of tbe defendant No. 1 jointly ; the 
other bad been mortgaged by the plaintiff’s father jointly with the father 
of defendant No. land the husband of defendant No. 2. The first was 
redeemed by the father of defendant No* 1 alone in 1868 ; the second was 
redeemed by tbe defendant No. I more than twelve years before the suit. 

Tbe parties were Mahomedans, and tbe plaintiff had a brother and three 
sisters, only one of whom (defendant No. 2) was a party to tbe suit. 

Defendant No. 1 contended that tbe suit was defective for want of parties, 
and that it was time^barred. 


Tbe Subordinate Judge awarded the plaintiff’s claim. Tbe Assistant Judge, 
00 appeal, held that the plaintiff’s brothers and sisters were necessary par¬ 
ties. but that it was too late to join them, tbe suit with regard to them 
having become barred by limitation. He, therefore, dismissed tbe suit. 
On second appeal. 

Held by tbe High Court that all persons interested in a property, which it is 
nought to redeem or recover on payment of a charge, are necessary parties, 
as otherwise tbe possessor may bo exposed to many suits upon tbe same 
cause of action. 

Held, also, tbattbo plaintiff’s brother and sisters ought to have been joined 
as co-plaintiffs, tbe defendant No. I’s possession after redemption not being 
adverse to them. If it was adverse at all, it was adverse to the whole of 
the plaintiff’s branch of the family, so as to bar tbe right of tbe ^roup 
altogether. But that was no reason why the co-owners should not be ad¬ 
mitted as co-plaintiffs, and tbe suit go on upon its merit. Bhaudin v 
8HEKH Ismail, il B. 425 

(6) Subsequent assignment of (he equity of redemption by the mortgagor—No 
notice to mortgagees of such assignment—No change of name in Collector's 
books—Farther advances by mortgagees to original }nor(gagor on same 
security—Suit by assignee of equity of redemtHion to redeem—Liability 
of assignee to pay off the further advances to^ mortgagor—Standing by— 
Allowing origvial ntcrtgajor's name to remain in Collectors books.—la 
order to complete an assignment of an equitable estate in immoveable pro¬ 
perty it is not nccessiry by English law that notice of tbe assignment 
should be given to the owner of tbe legal estate. Nor is there any rule of 
Hindu law which requires notice to be given to the person in possession 
whose position may be considered analogous to the holder of the legal 
estate in English law. 


By a registered mottRAge deecl. P. in 1861J mortgaged certain propertv with 
posseesion to the defendants. In 1871. P. sold bis equity of redemption 
to the plaintiffs, who allowed it to remain in P.’s name on the Collector's 
register. Subsequently, in 1873. the defendants made further advances 
to P. on security of the same mortgaged property. The plaintiffs 
sued to redeem. Tbe Court of first instance rejected the plaintiffs' claim 

being of opinion that their purchase was not proved. On appeal, the 
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Mortgage-6.— Redemption—(OoncJMdedl. 

District Judge reversed the decree, holding that the sale to the plaintiffs 
was proved. He held, further, that the plaintiffs could not redeem with¬ 
out navine off the further advance made by the defendants in 1873. on 
the gtound that the plaintiffs had given no notice of their purchase to the 
defendants, and bad allowed Pandoji’s name to remain on the Collec¬ 
tor’s register as the ostensible owner. 

The plaintiffs appealed to the High Court. 

Held, that the plaintiffs’title as assignee of the equity of redemption was 
complete, although no notice of the assignment had been given to the 
defendants. But. although such notice was not necessary to complete the 
Dlaintiffs’ title, it was plain, upon general principles of equity. 
niaiotiffs’ conduct was such as to amount to a standing by and allowing 
the defendants to make further advances to Pandoji under the supposition 
rtat he was still the owher of the equity of redemption, such oouduot 
would give the defendants a better equity. If the property was standing 
Pandoii’s name in the Collector’s books, the allowing it so to remain 
JItfr the assignment would be suffinent for the purpose. GOVINDSAV v. 

RAV.lI, 12 B. 33 

/fri of a suit far redemption-Dekhlun Agriculturists'Belief fct jp^Ll 

( 7 ) ; XI—Consmf given to the apphcation of Chapter 11 to a 

°JJ,^WM?awal of such coLnt-NccessHy of notice lo_ all parties^ 
“Juirirs on rctichf U Special Juige.-W. Thevaluat.oo of a suit for 
rftdemntioo for purposes of jurisdiclioo is the amount remaining due on 
'he Sage, or clamed on it by the mortgagee. It is that amount 
and The rfght connected with it, which is the usual subject of contention 

iQ Si YyxQcfcgftgS suite 

J.^The rules laid down in the Court Fees’ Act {VII of 
are not co be taken as a necessarily guide in determining the value 
of the subject-matter of a suit for purposes of jurisdiotioo. 

0 If a narty or his pleader gives consent under ol. 3 of s. 3 of the 
AgcicSuurists’ Relief Act (XVII of 18791 to the disposal » suit according 
fn the Dtovisions of Chapter II of the Act. the consent so given oannot be 
withLaTXr the bearing has begun, and the suit has proceeded on 

the footing of such consent. - . * yvtt 

O Tt is illegal on the part of the Special Judge, appointed under Act XV U 
''■«Vi R 7 <l to reverse the decree of a Subordinate Judge on review without 
nJniraud sufficient uotice to the party in whose favour the 

decree was passed. RUPCBAND KHEMCHAND v. BALV.^NT NARAYAN. 

11 B.591 

Municipality. . 

. . A^I VI of 1973. S. 36—Orders undo — Privy, power of 

(1) Mut^pal ( • ^ owner of a house—Such order not 

Mnmcipahfy fo order ^ ^ 

a'T VI !.7i 873 a^re not imperative in requiring a Municipality to call on 
th ^wner ofa rose to bu^iid a privy. Sat are permissive, leaving it to the 
tocrsTron of tbo Munioipality to dotarmme whon tho power conferred on 

thsin shcfcll sxoroisfid* 13 *. 

. .a- 1 • fhfi oUiutiff complained Ibat the defendants bad oreot- 

Accotdioglyi house as to be a nuisance and the lower appellate 

to be as S but rejected tbe plaintifi’s claim on tbe 
pm^nd that tbe defendants bad .rested tbe same under tbe orders of tbe 
Municipamy ^snsd unnor ^ 

Befd, reversing defendants to erect the privy regardless of 

fcha^Dlaintiff'sr ght. and that tbe defendants, therefore, could not plead 
lha"!hey acteJ under the orders of the Municipality. 

TT- i,r.«,npt directed an iniunebion to remove the privy within three 
mont^^«m tbe dato of ibs aiision. S.tYAD JaP.R SbHEB v. 8 *YAD 
KADIR RAHIMAN. 12 E. 634 

(2) See ACT VI OF 1873 (MUNICIPAL. BOMBAY), 12 B. 490. 

(3) See Stamp Act (I of 1879), 12 B. 103. 
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Negligence. 

Unfenced hoU^Damages for personal in}unes~Licensee~C<mtractor—Thf, 

plaintiff claimed to recover Rs. 63,500 from the defendants, as damages for 
saataiaed by him by reason of bis having fallen into a hnle^yhich 

’ 1885 r <iefendants on the first September 

p m property of the first defendants Ithe 

Port Trustees), and was in their possession at the date of the accident to 
the PjaiotJff; but an agreement had bean made, whereby it was to be 
leased by them to the second defendant, who was accordingly let into 

K in th«*h 9 h-t““M some years, the first defendants had 

been in the habit oflettiog out the greater part of the land for tenhno 

purposes in ^ts marked out with pegs, but the tents were taken down each 

monsoon. For two or three years previously to the accident, peoole haS 

hindrance or prohibition Thf 

period of eighteen months. This path led across the tenting ground to a 
gate, which was genera ly open, and which opened upon the high road 
No express permission bad ever been given to any of the persons wb^ 
were in tho-habit of using this path. It wasa mem beaten t?ack and so 
far from being a puolio way. it was from time to time obstructed, in r,be 

plaintiff had for 

some time been in occupation of a bungalow belonging to the first defend 
ants, which was situated in that part of the land which was furthLtTwi 
frona the high road. There was a regularly coostruoted roadway froS 
the bungalow to the high road, which the plaintiff might have used hn? 
h'orth °^i 0 ‘ber^'vere in the habit of using the beaten ttJck’ 

tor this he bad merely a tacit permission. On the morning of the 

k- ^“"8Uow and went to his®buLess a! 

usual by the short cut across the land. When returnio- by the 

nfaintif? b”®d across theTa^W 

dig i? The mvlr ‘*"1" iateStion to‘ 

S ® “O negligence on the oart 

of the pUuitiff, nor any want of ordinary care and caution Thera fvaa 
no watchman and no fence, nor was there any light which might enable 
persons using the path to avoid the danger. ^ niigno enable 

® take the said land from 

deni^cf ^ ^ building purposes. Oa the dayof iheaLi 

th " nf k^ months before the execution of the lease, the second defendant 
tnrough his engineer and contractor. Hcwson. applied to the first defend ‘ 

given &eT"®‘ik *“ permrssion wts 

given. UowaOD thereupon caused the hole in question to be dug 

In their written statement the first defendants contended that in 
thoshort cut across their land the plaintiff was a trespisser and tbafS^ 

wtfboiif th knowledge or consent ; thatLo hoi- was dug 

\Mthout their knowledge, and that the “ borings. ’for which thov haS 
given permission, were merely smtll holesof a diameter r,f « v i.;„k. ^ 

"’a'*? source of d-rngor. The s-cLd 

defendant pleaded that at the time of the accident he ww nnt in n ® 

ft^^thL^tT entered into an agreement for a hilsTd 

tom^r h competent erigioeet and contractor Hewson' 

to make borings, in order to ascertain of what the sub soil consisted a?d 

h.at Hewson contracted to do the work and obtain leave from the first de 
fendan sto entoron the land ; that the said Uewson subscouentlv ent«r«d 
on the land, and according to his own discretion and without any control 
or interference from bun (the second defendant), took such sten^ k. 

th3ught nccoss^ify lo ii^cerii^in tbe nature of «>i i o»aK i » 

(the second defendant) contended that if there had hno ‘**’*1 Ihe 
the performance of the work, be wls not liable “ «eghgence m 
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Negligence—(Conc?«<i«d). 

“ borings ” only ; and the hole, which was actually dug by Hewson, was 
dug without their knowledge or permission. Hewson was not shown to 
be, in anv sense, their servant or agent. The plaintiff was a bare licensee, 
and the first defendants were under no obligation to him to keep the path. 


in a safe-state or in good order. 

3 Held that the second defendant was liable to the plaintiff. Hewson 
■ was not a contractor, in the legal sense, so as to exempt the second aefend- 

ant. from responsibility, but was the servant of the second defendant 
pro hac vice, and that the digging of the hole was within the course of his 
employment, or within the scope of his authority. 

4 The Court of first instance awarded, as damages, a sum of Rs. 33,000, 
* which, on appeal, was reduced to Rs, 17,000. THOMAS FIELD EVANS 

V. THE Trustees of The Port op Bombay and Sirdar dilbb 
DOWLAT BAHADUR, H B- 329 


PAoiff 


316 


(l) 'civ. Pro. Code (Aot XIV of 1882), ss. 232 and SSA-Deoree-Ttansfet of 
' ^ deccee-Notice of transfer—Transferee’s rights—Legal represen^tive of a 

deceased judgement-debtor—His liability to satisfy ^fMes-Extent of 
such liability—See CiV. PRO. CODE (ACT XIV OF 1882), 11 B. 727. 


(2) Of dissent—See COMP.ANY. 12 B. 626. 

(3) To quit—See MORTGAGE (GENERAL), 12 B. 678. 

(4) To quit—Co-owners—Notice by one co-owner—Suit by one co-owner-See 

LANDLORD AND TENANT, 11 B. 644. 

(5) See COMPANY, 11 B. 241. 

(6) See HINDU LAW (JOINT FAMILY), 12 B. 625. 

(7) See MORTGAGE (REDEMPTION), 11 B. 691. 

(8) See REGISTRATION ACT (III OP 1877), 12 B. 569. 

(9) See SPECIFIC PERFORMANCE, 12 B. 688. 


Nuisance. ' . i... 

Public nuisanc-Penal Code (Act XLVof 18601. 38. 2^8 and 290 -Au^yance to 
A particular religious sect—Private nuisance—See PENAL CODE (ACT 
XLV of 1860), 12 B. 437. 


Nuncupative Will. 

See EVIDENCE ACT (I OF 1872), 11 B. 89. 


Obstruction. 

See ACT III OF 1872 (MUNICIPAL, BOMBAY). 12 B. 474, 

Offerings. 

Bee TRUST, 12 B. 247. 


Official Assignee. 

See INSOLVENCY. 12 B. 342. 


Officiator. 

Bee ACT III OP 1874 (HEREDITARY OFFICES, BOMBAY), 


12 B. 614. 


Parsis. 

(1) See CHARITY, 11 B. 441. 

(2) See WILL. 12 B. 164. 


Joint family—Hindu law—Manager, decree against—Sale m execution of 
such decree passing his interest only-Suoh sale ^ 

the co-parceners not patties to the suit—Parties—See HINDU LAW (JOINT 


FAMILY). 11 B. 700. 

(2) See ACT V OF 1878 (ABKAEI, BOMBAY), 11 B. 519- 

(3) See HINDU LAW (Joint Family), 11 B. 361 ; 12 B. 158. 

(4) See LANDLORD AND TENANT, 11 B. 644. 

(5) Bee MORTGAGE (REDEMPTION), 11 B, 425. 

(6) See PRACTICE. 12 B.237. 

(7) See VATAN DeshMUKHI, 12 B. 80. 
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Partition. 

(1) See ClV. Peo. Code (act XIV op 1882), ll B. 662. 

(2) See EXECUTION OF DECREE, 12 B. 371. 

Partnership. 

Contract—Illegal contract—Contract entered into in violation of the law—Illecal 
partnership—Right of partner to sue for a share—Contract Aot (IX of 1672) 
ss. 23. 24-Abkari Act (Bomba 7 Act V of 1878). s. 45-Breaoh of license— 
Penalty—See CONTRACT ACT (IX OP 1872), 12 B. 422. 

Penal Code (Act XLV of 1860). 

(1) Ss. 52, 79, 99. and Ul—Ael done by a person by mistake of fact in qood faith 
behevmg himself justified by law-Right of private defence against acts of a 
public servant acting bona dde under colour of his ofiice^Act XIII of 1856 
£. 35—I?easona61e suspicion—Obstruction to a police officer while actina in 
execution of duty—Arrest—Crim. Pro. Code [Act X 0/1882) ss Si 435 
439 -Hi< 7 /i Court’spowers oj revision.—Oo the 29th December 1887 the 
accused, a police constable, was on duty at a temporary post near the 
Arthur Crawford Market. His turn of duty lasted from 4 to 7AM 
Between 6-30 and 7 A. M be saw the complainant carrying under his 
arm three pieces of cloth. Suspecting that the cloth was stolen propertv 
he went up to the complainant and questioned him. In answer to one 
of the questions the complainant staled that the cloth was made in 
England. The acoused, noticing that each piece bore Gujarati marks and 
not knowing that such marks ate placed on English-made goods conclu 
ded that this statement was false and that the cloth had been stolen He 
took hold of one of the pieces of cloth in order to examine it more cioaelv 
The complaioantobjected to this, and there was a soullle between them for 
the possession of the cloth. The accused then arrested the complainant 
and took him to a European Inspector to whom besstated the facts allee’ 
ing th^t he bad arrested the complainant because be bad assaulted him 
The Inspector, seeing that the complainant was an old mao and on th« 
accused saying be was not hurt, let the complainant go. 

The complainant then lodged a complaint before the Acting Chief Presi 
dency Magistrate, charging tbe accused with wrongful restraint and 

wrongful confinement, offences punishable under S9. 341 and 342 
t|vely, of the Indian Penal Code (XLV of 1860 ). The defence was that 

the complamant bad assaulted tbe accused, and bad been on that account 
arrestea and kept in confinement until released by tbe Inspector of Police 

The Magistrate found that there was no justification for the suspicion 
which the accused professed to entertain ; that there were no reasonable 
grounds for questioning the complainant about tbo cloth in his 
Sion . and that the scuine was caused solely by the action of the accuS 
m treating tbe ccmplamant. without any valid reason as a 
thief. The Magistrate convicted the accused of wrongful confinemnof 

under s 342 of the Indian Penal Code (Act XLV of 18G0) and sLte“ced 
him to four months’ rigorous imprisonment. vutencea 

Held, by the High Court, that the conviction was wrong. The accused 
baving, under the circumstanoes of the case, an honest suspicion that the 
cloth in the possession of the complainant was stolen property, was jusbi- 
fled in putting que-^lions to the complainant the answers to which iight 
clear away his suspicions, and having received answers which were not 
m his opiuioo satisfactory, be acted under a bonn die belief that be wa^ 
Icpily justified m detaining what he su..pected to be stolen property 
The putting of questions to the complainant, not for the purpose of 
causing annoyance or from Idle curiosity, but in order to clear uohU 
suspicions w is an indication of good faith, as defined in s 52ofthM 
Indian Penal Code (Act XLV of 1860). He was ther^fnJ u 

3 . 79 of the Code. Even though tbe act of the accused in 
cloth might not have been strictly justifiable by law—that 
though there might not have been a cLplete basis of ia to usJfv 'I 
reasonable suspicion that the cloth was stolen propertv -still 

plamant had no right of private defence under 90 of’the Co^ ru' 

accused was a public servant acting in good faith n ^ 

office, and his act was not one which caused 

of Bri.vou. hurt. The oomplai„,„t was „of jostine'd trallow 
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Pena! Code (Act XLV of I860)—(Cowiinwd). 

the accused to iuspeot the cloth, in snatching it from his hands, and in 
scuffling with him. He was. therefore, legally arrested under s. 54, cl. S 
of the Grim. Pro. Code (Act X of 1882), for obstructing a police officer 
while acting in the execution of his duty. 

Beld. also, that the High Court will exercise its powers under ss. 436 and 
439 in the interests of justice, in exceptional cases, as where the enquiry 
in the lower Court has been faulty. BHAWOO JIVAJI v. MOIiJI DAYAIi, 
12 B. 377 

(2) 8. 175—Production of document—Civ. Pro. Coda (Act XIV of 1882), 

8. 174 —Court’s jurisdiction to punish a witness for refusing to produce a 
document—Procedure—Ctim. Pro. Code (Act X of 1882), s. 480—See 

Civ. Pro. Code (Act xiv of 1882), 12 B. 63. 

(3) Ss 190 and 192—Crim. Pro. Code (Act X of 1872), s. 164—Statement 

recorded by a ilagistrate—Judicial proceeding—Giving false evidence— 
See CRIM. PRO. CODE (ACT X OF 1882), 11 B. 702. 

(4) Ss. 268 and 29Q-‘Public nuisance—Annoyance to a particular religious sect— 

’Private nuisance —The accused cut up, on hia verandah, meat that was 
to be cooked for a dinner-party, exposing it to the sight of persons passing 
along the toad among whom were some Jains, whose temple was close by. 
The Jains complained to the Magistrate that the accused had made the 
air offensive, and caused annoyanca. The Magistrate found that the 
meat was not in an offensive state, but convicted the accused of commit¬ 
ting a public nuisance, under 8. 268 of the Indian Penal Code, on the 
ground that be bad done an act by which several persons being Jains 
were much annoyed, it being a well-known fact that they had great 
repugnance to the killing of animals of every sort. 

Held, reversing conviction and sentence, that in this case no real damage 
or injury was caused to the public or to the people in general dwelling in 
the vicinity, and that it was a case of private rather than of public 
nuisance, and, therefore, not one falling within the purview of the crimi¬ 
nal law. The applicant’s act was an annoyance merely by reason of its 
hurting the feelings of the Jains, who have a repugnance to the killing of 
animals and did not constitute an offence under s. 290 of the Indian 
Penal Code. QUEEN-EMPRESS v. ByraMJI ED.^LJI, 12 B. 437 
15) Ss 269.417u»i£f i 2 Q~Communicating syphilis by the act of sexual intercourse 
^ '^Cheating.—A prostitute, who while suffering from syphilis communicates 

the disease to a person who has sexual intercourse with her, is not liable 
to punishment uoder s. 269 of Indian Penal Code (Act XLV of 1860) “ for 
a negligent act and one likely to spread infection of any disease dangerous 

to life.” 

iJcmbfc—She may bo charged with cheating under ss. 417 or 420, if the 
intercourse was induced by any misrepresentation on her part. QUEEN- 
EMPREBS V. RAKUA, 11 B. 59 

(6) Ss. 463. 467—See SANCTION TO PROSECUTE, 12 B. 36. 

(7) B. 499-See DeF.\UATION, 12 B. 167. 

<?s 503 507 511—CrtJHinal indmidalion—Atleynpt to commit an offence.— 

° ‘The accuUd sent a fabricated petition to the Revenue Commissioner S.D., 

containing a threat, that if a certain forest officer were not removed else- 
Wliere be would be killtd. The accused was charged with the oSenc® 
criminal intimidation under 8. 507 of the Indian Penal Code (XLV of 
IRGO) The Sessions Judge found that the Commissioner had neither 
nffictal nor personal interest in the forest officer. He, therefore, acquitted 
the accused of the offence of criminal intitnidation. but convicted him of 
an attempt to commit the offence punishable under s, 507, and sentenced 
him to four months’ simple imprisonment. 

TJflhl reversing the conviction and sentence, that as the person, to whom 

• the netitron was addressed, was not interested in the person threatened, 
the act intended and done by the accused did not amount to the offence of 
criminal intimidation within the meaning of s. 503 of the Indian Penal 

Code, , a * 

p,,, Ti,-.,, ,7.— "The offence of criminal intimidation, as definea, seems to 

require’both a person to be threatened and another in whom he is specially 
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interested. Then there must be the ioteot to cause alarm to the former 
by a threat to him of injury to the Utter. The intent itself might be 
complete, though it could not be effected. But the existence of the ioter- 
est seems essential to the offence, as also equally to the attempt at the 
offence, since otherwise, the attempt would be to do something not consti¬ 
tuting an offence ” 

Per Birdwood. J.—“ No criminal liability can be incurred, under the 
Indian Penal Code, by an attempt to do an act which, if done, would not 
be an offence against the Code. In the present case, therefore, if the 
accused was not guilty of committing criminal intimidation, because the 
act intended and done by him lacked an ingredient of that offence, he 
could not be guilty of an attempt at that offence.’* QUEEN-EMPRBSS t 
MangESH JIVAJI, II B. 376 

Penalty. 

(1) Bond ~Stipulation to pay double the amount of debt on default of payment of 

anyins'alment —A stipulation by which, on default of payment of one 
instalmeru, double the entire amount of the debt due under an instalment 
bond was to become at once parable, held to be in the nature ofapenalty. 
JOSHI KALIDAS V. DaDA ABHESANG, 12 B. 655 ..i 

(2) Bee CONTRACT ACT (IX OF 1672), 12 B. 422. 

Perpetuity. 

(1) Will—Charity —Bequest to charity—Public charity—Trusts affecting land 

—ParsI religious ceremonies: btj rozgar, nirangdio, yezashni, ghambar and 
dosU—Civ. Pro. Code (Act XIV of 1882), s. 527—See CHARITY, 11 B.441. 

(2) See MaHOMEDAN LAW (WaKP). 11 B. 492. 

(3) See Vatan Dbshmukhi. 12 B. 80. 

Persona Designata. 

See HINDU LaW (ADOPTION), 12 B. 185. 
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Plaint. 

(1) See Hindu Law (Joint Family). i2 B. 158. 431 . 

(2) See l-’R.ACTICB, 12 B. 237. 

Plea. 

See LANDLORD .\ND TENANT, 12 fl. 601. 

Pleader. 

(1) And cl'ent, coats between —Act 1 o/ 1846, s. 6 —Quantum meruit._In a suit 

brought by R. in forma pa7tp«iris against the defendant be had engaged 
the services of the plaintiff as bis pleader, but no express agreement for 
the remuneration of the plaintiff was made. Tbe suit was numbered 
and. after the evidence on either side had been gone into, tbe trying 
Court made an order dispaupering R. On an application by R. who offer¬ 
ed to pay the court-fees, the High Court under its extraordinary jurisdic¬ 
tion made an order directing the lower Court to receive Cbo fees and to 
proceed with the suit. R paid tbe fee:». but tbe suit was compromised 
The plaintiff did not attend to the suit after remand. The plaintiff having 
sued the defendant for his fees, the Subordinate Judge was of opiujou that 
one-fourth fee under s. 6 of Act I of 184G should bo awarded to tbe 
plaintiff. On refereoco to the ligh Court. 

Held, that the plaintiff was entitled to a quantum meruit, which was to be 
determined with reference 1 1 all the circumstances of the case thero 
being no express agreement in the case. KesHAV GOVIND JOSHI v 
JAMSETJI CURSET.n, 12 K. 557 

(2) clients, their riqhli and obliyilions inter se — /?t’< 7 ufrtfion II cf 1827_ 

Conjidenlial coniiniinications made in the course of professional emploii- 
mc»U.~Tho rules prevnliiig in Engl.iijd with regard to the rights and oii- 
ligalion.s of solicitors in relation to their clients apply, with slight differ¬ 
ence, to pleaders practi.smg in India. The principles deducibic from the 
English cases are as follows: — 

1. A party to ajudicial pr-'C'cding is entitled to such professional a.ssistance 
its be thinks will best suit him. 
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2 A pleader ia free to place his services at the disposal of any such party upon 
such terms as he may think moat advantageous to himself consistently 
with the honour of his profession and the due administration of justice. 

3. A pleader who receives any confidential information from his client in the 
course of his professional employment is not at liberty to carry that infor¬ 
mation into the service of his antagonist, or any one who in that very liti¬ 
gation, or in any subsequent litigation may be opposed to the client furnish¬ 
ing the information. 

4 Under Regulation II of 1827 pleaders receive certain fees, in return for 
‘ which they are not at liberty to act against those retaining them whether 
they ate retained by one client singly or by two or mote clients jointly. 

A nleadet who has acted for several persons will not be restrained from after¬ 
wards acting for some of them only as against the others unless it be shown 
that he is possessed of knowledge arising from his previous employment 
which might be prejudicial to bis other clients. 

As a general rule, the Court will require a very strong case to be made out 
before it will interfere by way of injunction, restmning a pleader from 
anpearing for a client, and there must be cleat affidavits made to show 
that special knowledge was acquired by the pleader during his empli^- 
ment bv the former client. In case of bis possessing such knowledge be 
will not be allowed to throw up the conduct of the case and transfer his 
services. He will never be allowed to discharge himself from the conduct 
of the case if the case raises even a probvbility of prejudice to his former 

employers. , , , 

K a pleader, was at first retained by P. and N. jointly to defend a suit on 
their behalf. At a later stage of the case, P. aod N. quarrelled. Jbete- 
unon K applied to the Court for leave to withdraw from the conduct of 
the case on the ground that be could not attend to the interests of both 
r and Ns The Court allowed him to withdraw. A few days afterwards, 
V anoeared in Court, and filed a ui/taiafnawa, or warrant of attorney. 
LdK n . and claimed to conduct the case on behalf of N. alone. 
P. objected to this; but the Court disallowed this objection. 

Thereupon,?, made an application to the High Court for an injunction 
restraining K from acting on behalf of N. alone. 

Held that as it was not made out that K. was in possession of any confiden- 
^ tia’l information either from P. or from P. and N. together, such as 
wouldgive him an unfair advantage when acting on behalf of N., tne 
Court would not interfere or restrain K. from serving N. alone. 

Held further, that a pleader in such circumstances should take the direc¬ 
tion of the Court as to which of two or more clients he is to serve, and as 
to the disposal of the fees he has received from them jointly. PALLONJI 
MBBWANJI V. KALLAl^HAl LaLLUBHAI. 12 B. 85 

(3) Professional conduct-Civ. Pro. Code (Act XIV of 1882), s. SIT-See OIV, 

PRO. CODE (ACT XIV OF 1882), 12 78. 


—Fraud charged in pleading—See COMPROMISE, 


Pleading. 

Restriction of power to amend 
11 B, 620. 

?!narCode (Act XLV of 1860). ss. 52, 79. 99. and 342-Act done by a person 
bv mistake of fact in good faith behoving himself justified by law “Right 
of p“iVa?e defence aga^st acts of a public servant acting bona fide Mnder 
colour of bis Office-Act XIII of 1856. s. Sa-Reasouable suspicion-Ob- 
struction to a police officer while acting m execution of duty-Arrest 
Trim Pro Code (Act X of 1882), ss. 54, 435. 439-High Court’s powers 
of r“visirn- See PENAL CODE (ACT XTV OF 1860). 12 B. 377. 

(2) See GRIM. PRO. CODE (ACT X OF 1882). 11 B. 657, 659; 12 B. 161. 

Police Report. 

See Crim. Pro. code (act X of 1882), 11 B. 581. 

Political Agent. 

See ACT XX OF 1864 (MINORS), 11 B. 53. 
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Possession. Page 

(1) Adverse posse33ioa~Joia6 family—Possession by one member of family— 

Negleoc by plaintiff to take possession of bis share, notwitbstandiDg re¬ 
quest that he would do so—Limitation—See Advebse POSSESSION, 

11 B. 355. 

(2) Inference arising from—Burden of proof—See LIMITATION ACT (XV OP 

1877), 11 B. 216. 

(3) Mahomedan Law—Gift without delivery of possession—Hiba-biliwuz or gift 

on stipulation—Possession necessary for such a gift—Registration not 
equivalent to delivery of possession so as to validate gift—See Maho- 
MEDAN LAW (Gift), ll B. 517. 

(4) Manager of a inili* Btemple —Shevaks or servants of an idol—Their rights 

inter se,—The plaiotifi was the hereditary manager of the temple of Sbri 
Ranohord Raiji at Dakor. The defendants were the shevaks or ministers 
of the deity. The plaintiff sued to oust the defendants from a certain 
pieoe of land attached to the temple, allcgiog that the defendants had 
erected shops on the land, and appropriated the rents to their own use. 
although it had been already decided in a suit between the parties that 
the laod was always to bo kept open and unoccupied for the use of the 
temple. • The shevaks contended that they had Iscen in exclusive and 
uninterrupted possession of tbe laod in dispute for more then twelve years 
and that by reason of such user they had acquired a ^uasi proprietary 
title at loast as against tho manager of tbe temple, They, therefore, 
pleaded that the suit was barred by limitation. 

Held that the defendants had not by occupation and user acquired any title 
as against the plaintiff, who was the manager of the temple estate. They 
lud come into occupation originally as servants aud representatives of the 
deity, and during their ocoupation they could not by a wish change tbe 
nature of their possession. Both th^y and tbe pUiijtiff held tho land foe 
the same doily and their rights could not be adverse to each other so as 
to give ri«e to a title by prescription. The only question then was as to 
which of them was the proper representative of tbe deity for tbe particular 
purpose of this suit, and that question bad alrotdy been decided in a for¬ 
mer suit in favour of the plaintiff. MULJI BHUDAliHAI v. MaNOHAR 
GaNESH, 12 B. 322 ... 696 

(5) See ACT HI OF 1876 (MameaTDARS’ COURTS, BOMBAYJ. 12 B, 419. 

(6) See Fishery, 1-2 B. 221. 

(7) See Limitation act (XV of 1877), ii B. 429. 

Practice. 

(1) Application to put in ovidoaco in appeal which applicant refused to produce at 

first hearing—See CHARITY. 12 B. 247. 

(2) Civ. Pro. Code (Act XIV of 1882). ss. 2C7. 2G8. 503-A’xer«twii—Garwis/ice — 

Allachmenl by a judgment creditor of a debt due to judgment debtor by a third 
forty -Order upon third p'xrty to pay, vhere d bt admilUd—Procedure where 
existence of debt not admitted —VVhenadebt. alleged to be due by a third 
party to a judgment debtor brs been alt i'.;hcd by the judgment-creditor, the 
Court may. under s. 2CS of the Civ. Pro. Code (Act XIV of 18.82), mHke an 
urder upon tbegarnisbeo for thep iymonc of such debt to tbe judgment-credi¬ 
tor in case the former admits it to be due or for so much as ho admits to bo 
due to tbo judgment debtor. Where, however, the garnishee denies the debt, 
there is no other course open to the judgniont-croditor than to have it sold, 
or to have a receiver appointed under s. 503 of tbe Civ, Pro. Code (Act 
XIV of 1682). TOOLSA GOOL.tL v. JOHN ANTONB, 11 B. 443 = Cbitty’d 
8.C.C.R, 147 ... 264 

(3) S. 544—Appeal by one of several plaintiffs claiming under a joint right_ 

Decree m such appeal binds other co-pluintifT-;, although not p'artie.s to the 
appeal—Practice—Procedure—Seo ClV. Pro. CODE (ACT XIV OP 1882) 

11 B. 596. 

(4) Sj. 545, 244, cl, (3). 588 and 2 —Appeal—Order rejectiug stay of ezecutioa ap¬ 

pealable—See CIV. Pro. Code (act XIV of 1882), 12 B. 279. 

(5) S 561-Piling of objectioQs, time for—See Civ. Pro. Code (Act XIV op 

1882), 11 B. 698. 
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S 562—Order of remxnd—Issuii undecided — Procedure.—A Subordinate 
* Judee decided a suit on the grounds il) that it was rea judicata, 
i2) that it was barred by limitation. On appeal, the Assistant Judge upheld 
the decree on the first-meniiooed ground without deciding the point of 
limitation. Onsecondappeal, the High Court reversed the Assistant Judge s 
deci-ioQ. holding that the suit was not res judicata and remanded the case 
to be tried on the merits. On receipt of the order of the High Court, the 
Assistant Judge reversed the decree of the Subordinate Judge without 
giving any decision on the pointoflimitation. and remanded the case to the 
Subordinate Judge to be tried on the merits. Prom this order the defendant 
appealed to the High Gourt« 

Held, that the order of remeud by the Aseisteot ™ 

under s 562 of the Civil Procedure Act (XIV of 1892). When the High 
Court remanded the case to be tried on the merits, the whole case was left 
open to the Assistant Judge, and before he Jbe Subordinate 

Judge’s decree be was bound, under the s. 662 of the Code, to determine 
whether the deoision of the Subordinate Judge on the q»ie8tion of limita¬ 
tion was right or not. RaiSINJI v. BalVANTRAV. 11 B. 663 

(71 Decree—Execution of mortgage-Decree for redemption directing payment 

rtf morteace-debt within a specified time—Computation of time allowed for 
payment fbe„ ?LTcrL is affirmed in appeal-See MORTGAGE (BEDEMP- 

TION), 11 B, 172. 

(8) Evidence-Objection taken in appeal to a document admitted in Court of first 
instance—See HINDU LAW (WIDOW). 11 B- 320. 

(Ql Hindu law-Joint family -Manager-Parties to suit-Suit by manager alone 
—Co-parceners made parties on objection by defendant—Oiv. Pro. Code 
(AfltXiVof 1882). 3. 30—Amendment of pleadings—Plaint amended in 
stond appsarby adding parties-Sss HINDU LAW (JOIST FAMILY), 12 

B. 158, „ - A . 

Iin» TTmrln law-WiH—Hindu Wills Act (XXI of 1870)-Indiao Suooession Act, 
(10) Hindu law Akinistration Act (V of 1881). s. 4- 

Hindu will made outside Bombay relating to property situate partly 

within and partly outside Bombay—Probate of such will, 

sentation of the estate—Parties to sue—See HINDU LAW (WILL), 12 B. 

(Ill Minor suit against—Nazir appointed guardian ad litem-Power of Court to 
direct fee to be paid by plaintiff for communication with natural 
-Civ. Pro. Code (Act XIV of 1882), s. 458 -Ptoeedute—See MINOR. 

19 B. 553. 

(12) Parties—Suit originally against owners—Aniendment of plaint—Ship a-*** 
' ' as originally filed against the 

owners o{ a ship. 

that the nlaintiffs might amend the plaint by adding the ship as a 
nanv defendanl the BOMBAY AND PERSIA STEAM NA^GATION 

CO. LIMITED V. Messrs, shepherd and Haji Ismail Hossein, 
12 B. 237 

/iqi Pleading—Change with a view to establish fraud—Amendment of pleading 
^-RestrieViorof power to smend-Tbe fraud charged in Pleading must be 
proved, and not fraud of a difierent kmd-Soe COMPROMISE, 11 B. 620. 

(14) Preliminary issue-Right to begin-Two counsel heard in agrument of 
preliminary issua-See RES JUDICATA, 12 B. 454. 

(161 Ptosideiicy Small Cause Courts Act XV of 1882, ss. 38 and Tl-Re-heating. 
Lpplioation fot-Compliaoce with requirements ^ RftQ 

application for re-bearing-Rule of Court No. 208-See ACT XV OF 1882 
(SMALL Cause Courts, Presidency towns). i2 b. 408. 

.' 1 A) Re hearing-small Cause Courts Act XV of 1882, s. 38-Oase iu which 
order for re-hearing granted on ground that decision of Small Cause Court 
was agaiust weight of evidenoe-See ACT XV OF 1882 (SMALL CAUSE 
COURT, PRESIDENCY TOWNS), 12 B. 579. 

(17) Speoifio performanoe-Decree in favour of plaintifi-Rectifioation of decree 
on aDDlioation of defendant-Moiion to set aside decree dismissed-Subse- 

quen? application to reotity decree- Res judicata—Objection taken at 
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Practice— (Concluded). Page 

hearing that the applioation made to Ooart nas not the applioation of 
whi’jh notice had been given to opposite party—Preliminary point—See 
SPECIFIC PERFORMANCE, 12 B. 174. 

(\%) StaUmenlof claiminthedecrieof Appzal Court not a part of decree—Civ. 

Pro. Code {Act XIV of 1892), sa. 679 and 587.—On a eeoond appeal the 
High Court awarded the plaintiS’s claim with costs throughout ; but the 
claim, as stated in the paper book of appeal, differed from the claim as it 
had beeu stated in the plaint. 

Held, that the award of the claim was to be understood, as referring to the 
claim as stated in the plaint, aud not as described in the paper book. 

89. 879 aod 587 of the Oiv. Pro- Code (Act XIV of 1882) do not require 
the olaim to be stated in the decree, so as to make such statement a part 
of the decree itself. SODDE ShriNIVASAP.^ v. KRISHN.aPA HEDGE, 11 
B. 177. — 117 

(19) See ACT Itl OP 1374 (HEREDIT.\RY OFFICES. B01IB.\Y). 12 B. 550. 

(20) See CIV. Pro. Code (ACT XIV OP 1382), 11 B. 662; 12 B. 171. 

(21j See EXECUTION OF DECREE, 12 B. 371. 

(22) See FISHERY. 12 B. 221. 

(23) See HINDU Law (JOINT FAMILY), 12 B. 431. 

(24) See INSOLVENCY, 11 B. 6l. 

(25) See JURISDICTION. 12 B. 31. 44, 155, 230. 

(26) See KhO-JA MaHOMEDANS. 12 B. 280. 

(27) See LIMITATION, 11 B. 45. 284 ; 12 8. 48. 

(28) See Mortgage (Foreclosure), ii B. 112 . 

(29) Bee REGISTRATION ACT (III OP 1877), 11 B. 691. 

(30) See RES JUDICATA, 11 B. 114. 

Preliminary Issue. 

See RES JUDICATA, 12 B. 454. 

Presumption. 

See Hindu Law (INHERITANCE), ll B. 433. 

Principal and Agent. 

Becognieed agent~Civ. Pro. Code (Act XIV of 1882), s. Zl—Agent's right to 
execufe decree oblaincd by him as agent — Waiver—Execution of decree.— 

P. 6Ied a suit in the Second Class Subordinate Judge's Court at Mabad. 

As P. resided at Tbaua, outside tbs jurisdiction of the Court of Mabad, 
she authorized her agent, under a general power of attorney, to conduct 
the suit on her behalf. The agent carcioi oaths litigation up to the 
ffnal decra'i passed by the High Court, on appeal in P.’s favour. The 
agent than sought to execute the decree. The Court at Mabad passed an 
order upon his dtrkh isl granting only partial execution. Against this 
order the agent hied an aopeil in the District Cjurt at Thtua. Then, 

(or the ffrst time, the judgment-debtors chtllenged the ageuc's right to 
represent P., who was residing within the District Court’s jucisdictiou. 

Tnis objection prevailed, and the appeal was dismissed. 

Beli, that the agent oould not bs prevented from executing the decree which 
be bad obtained as agent, no objection had been taken to the agent's right 
to represent P. at any stage of the litigation prior to the final decree. 

That objection must, therefore, be deemed to have been virtually waived, 
and could not be raised after the defendants bad bad tboir chance of 
success in the litigation. PARVATIB.M v. ViNAYAK P.VNDURANQ, 12 B. 

G8 ... 531 

Priority. 

SseREOlsjTRATION ACT (fif OF 1377). 12 B. 569. 

Private Nuisance. 

See Penal Code (act XLV op i860). 12 B. 437. 

Privilege. 

See European British subject, i2 b. 561. 
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Privy. 

See Municipality, 12 B. 634. 

Probate. 

(1) Nature audeSect of—Will—Letters of admiaistration—Oitatioa—Defective 

citation—Revocation of letters of administration—Act V of 166li ss, 16 
and 50—See WILL, 12 E. 164. 

(2) Will—Hindu Wills Aot (XXI of 1870)—Indian Succession Act (X of 1865), 

8. 179—Probate and Administration Aot(V of 1881),8. 4—Hindu will made 
outside Bombay relating to property situate partly within and partly 
outside Bombay—Probate of such will—Efiect of—Bepresentation of the 
estate—Patties to sue—Practice—Hindu law—See HINDU Law (Will), 
12 B. 621. 

Procedure. 

(1) See ACT III OP 1874 (HEREDITARY OFFICES, BOMBAY), 12 B. 550. 

(2) See CIV. PRO. CODE (ACT XIV OP 1892), 11 B. 696 ; 12 B. 63. 

(3) See Jurisdiction, 12 b. 44. 

(4) See Minor, 12 B. 553. 

(5) See PRACTICE, 11 B. 663. 

Proclamation. 

See CIV. PRO. CODE (ACT XIV OF 1882), 12 B. 368. 

Professional Conduct. 

See Oiv. Pro. Code (act XIV of 1882). 12 B. 78. 

Professional Employment. 

See PLEADERS, l2 B. 85. 

Promissory Note. 

See Evidence act (l of 1872), 12 B. 443. 

Prostitute. 

See PENAL Code (act XLV of 1860), 11 B. 59. 

Public Bodies. 

See ACT VI OF 1873 (MUNICIPAL, BOMBAY), 12 B. 490. 

Public Nuisance- 

See PENAL Code (act XLV op i860), 12 B. 437. 

Receipt. 

See STAMP ACT (I OF 1879), 12 B. 103. 

Receiver. 

See INSOLVENCY. 12 B. 272. 

Rezistration. 

n) Possession— Gift— Mahomedan law—Gift without delivery of possession— 
' Hi ha- bil-iwuz, or gift on stipulation—Possession necessary for such a gift 
—Registration not equivalent to delivery of possession as to validate 
gift—See MAHOMEDAN LAW (GIFT), 11 B. 517. 

(2) See Civ. Pro. CODE (ACT XIV OF 1882), 11 B. 506. 

(3) See Mortgage (General), 12 B. 678. 

(4) See REGISTRATION ACT (III OP 1877), 11 B. 691. 

Rezistration Act (XX of 1866). 

S. 42 —See CiV. PRO. CODE (ACT XIV OP 1882), 11 B. 506. 

Registration Act (VIII of 1871). 

S. 17—See CiV. PRO. CODE (ACT XIV OP 1882). H B. 506. 

Registration Act (HI of 1877). 

(1) See FISHERY, 12 B. 221. 

)r,[ Q 17 —Decree-Under Aot III of 1877 decrees are admissible in evidence 
without registration. PURMANANDAS JIWADAS v. VALLABDAS WALLJI. 

11 B.506 


PAQB 


333 
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Registration Act (III of 1877)—[Concluded). PAGE 

(3) Ss. 35 and 7 J—Denial of execulion^ wliat is — Practice — Specific Relief Act I 

of 1877i 5. 45*—A by an indenture oi mortgage dated 15th March, 1897, 
mortgaged certain property to 8. to secure the repayment of Bs. 18,500 
within two months. The deed was duly lodged for registration ; but A, 

(the mortgagor) neglected to appear at the registration office to admit eze- 
outioQ. A summons was ac^^o^ingly issued against him^ under s. 36 of 
the Registration Act III of 1877. to enforce his attendance, and was duly 
served upon him as required by s. S9. He, however, did not obey tbe 
summons and neglected to attend the Sub^Begistrar’s office on the day 
appointed* He subsequently went away to Arabia without admitting 
execution, and was not expected to return to Bombay. S. (tbe mortgagee) 
then applied to tbe Sub^Registrar to treat A.’s neglect to attend and admit 
execution as equivalent to a denial of execution and to ^'refuse to register'' 
the deed under the provisions of s. 35 (last clause), in order that an appH* 
cation might be made to the Registrar, under s. 73, for tbe purpose of 
establishing tbe right of 8. (the mortgagee) to have the deed registered. 

The Sub-Registrar, however, considered that he could not treat A.’s 
non-appearance as a denial of execution. On application to the High 
Court under s. 45 of tbe Specific Relief Act 1 of 1677, 

Bcldt that the non-appearance of A. in pursuance of the summons was 
equivalent to a denial of execution within tbe meaning of s. 35 of tbe 
Registration Act; and that, under tbe provisions of that section, the Sub- 
Registrar WdS bound to '^refuse to register ** tbe deed. The Court accord* 
ingly made an order directing the Registrar to proceed under a, 74 to 
make the inquiry therein directed. In re &9AIE ABDUL AZIZ, 11 B. 

69J. 454 

(4) Si 50— Priority — Possession of mortgagor as tenant to viorlgagee.—No notice to 

bona fide purchaser — Notice^ —By an unregistered deed of sale dated tbe 
1st June, 1681, the first defendant sold to the plaintifi for Rs. 90, certain 
land which bad been previously mortgaged with possesaioo by him to tbe 
plaiotifi. The first defendant bad remained in possession subsequently 
to tbe mortgage as tbe tenant of the plaintiff under a lease which was not 
registered. On the 16tb April. 1883, tbe first defendant sold tbe property 
to defendant No. 2, who registered bis deed, took actual possession of tbe 
land, and got it transferred to bis name in the revenue books. The plaint¬ 
iff now sued to recover possession from defendant No. 9, who contended 
{inter alia) that bis deed being registered was preferable to tbe plaintifi's 
prior, but unregistered, deed of sale. The Court of first instance awarded 
the plaintifi's claim. Tbe deiendaots appealed to tbe District Judge, who 
reversed the lower Court's decree. On appeal by tbe plaintifi to tbe High 
Court, 

//Wrf, confirming tbe decree of tbe lower appellate Court, that defendant 
No. 2 having registered bis deed of the 16th April, 1883, was entitled, 
under s. SO of Act III of 1877, in priority to the plaintiff, whose deeds were 
not registered, although earlier in date* 

It was contended for the plaintiff that the possession of the defendant No« 1 
as tenant (o tbe plaintiff subsequently to tbe mortgage and sale of the land 
to the plaintiff was the possession of the plaintiff, and that such possession 
operated as oonstructive notice of tbe plaintiff's title to defendant No. 2. 

Held, that tbe possession by defendant No. 1 as mortgagor was not notice 
to defendant No. 2 of tec plaintiff's title. Defendant No. 1 being the 
vendor of tbe land to defendant No. 2, the latter could have no reason to 
suppose that be was in possession otherwise than as owner. MOBESBVAU 
Balakrishn.\ V. DATTU, 12 B. 5G9 ... SG3 

Regulation II of 1827 (Caste-questions, Pleaders), Bombay. 

(1) Sec PLEADERS, 12 B. S5. 

(2) S. 5, cl. 2—See ClV. PRO. CODE (ACT XIV OP 1882), 12 B, 617. 

(3) S. 21—Caste qwstioi'-Jurisdiction of Civil Courts over suits involving a 

caste question —Suits to recover caste properly from a meviberofthe caste.— 

8. 21 of Regulation II of 1927 does not debar a Civil Court from taking 
cognizance of a suit in which a question of a caste rule or of membership 
of a caste may be raised by way of answer to a claim for property or on a 
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Regulation 11 of 1827 (Caste-questions, Pleaders), Bombsy—{Concluded). FAGB 

breach of contract. The section provides that there shall be no inter¬ 
ference on the part of the Court in caste-question. But to take evidence of 
the customary law of a caste, to recognize the law, and the vote of a 
majority as given effect to by the law, is not to interfere in oaste questions; 
it is simply to recognize the existence of caste as corporations with civil 
rights and an autonomy suitable to the purposes of their existence. 

Certain members of dne division of a caste borrowed vessels for use from the 
priest of that division, and then seceding to the other division refused to 
return them. A suit was brought to recover possession of the vessels in 
question. 

Held, that the suit was cogoizable by the Civil Court, notwithstanding that 
incidentally a question as to the relations of the caste division might arise 
for decision. PragJB Kalan v. GOVIND GOPAL, 11 B. 534 ... 345 

(4) S. 26—See HINDU LAW (INHERITANCE). 11 B. 285. 

Regulation V of 1827 (Acknowledgment of Debts, Interest, Mortgages), 
Bombay. 

S. 15.—See MORTGAGE (GENERAL), 11 B. 475. 

Regulation VIII of 1827 (Administration of Estates), Bombay. 

(1) S- 7—Certificate of administration under Reg. VIII of 1872, s. 7, holder 

of — Such a holder a transferee of decree within the meaning of s. 232 
of the Civ. Pro. Code [Act X7Fo/1882)— Right of such person to execute 
deciee. —A holder of a certificate of administration granted under s. 7 of 
Reg. VIII of 1827 is a transferee by law of a decree obtained by the 
deceased, within the purview of s. 232 of the Civ. Pro. Code (Act XIV of 
1882), and is competent to apply for execution of suoh a decree. KHAN- 
DERAV Rayajirav V. Ganesh SHASTRI, 11 B. 368 ••• 241 

(2) S. 9—SeeACTXXVHOP1860 (COLLECTION OF DEBTS ON SUCCESSION). 

12 B 160. 

Regulation XVII of 1827 (Land Revenue, Bombay). 

(1) See ACT V OF 1878 (AjbKARI, BOMB.aY), 11 B. 519. 

(2) See Charity, 12 B. 247. 

(3) S. 7- See LIMITATION ACT (XV OF 1877), 11 B. 429. 

Regulation XXIX of 1827 Dekkhan and Khandesh (Poona. Ahmednagar and 
Khandesh Districts), Bombay. 

8. 6—See JURISDICTION. 11 B 222. 

Rehearing. 

See ACT XV OP 1882 (SMALL CAUSE COURTS), 12 B. 408. 579. 

Release. 

See RES JUDICATA, 12 B. 454. 

Religious Ceremonies. 

Charity—Will—Bequest to charity—Public charity—Trusts affeoting land-;- 
Perpotuity—Parsi religious ceremonies : baj rozgar, nirangdin, yezisbni, 
ghambac, and dosla—Civ. Pro. Code (Act XIV of 1882), s. 527 —Bee 
CHARITY. 11 B. 441. 

Remand. 

See PRACTICE. 11 B. 663. 

Remarriage. 

See LIMITATION ACT (XV OF 1877), 11 B. 119. 

Remission. 

Bee STAMP, 11 B. 541. 

Res Judicata. 

(1) As between defendants—See LIMIT.VTION ACT (XV OF 1877), 11 B. 216. 

(2) Cause of aclim—Jurisdiction, plea of—Acquiescence. —In 1862, Nato Hari 

obtained a decree against Anpuroabai. which declared him to be entitled 
to the possession of certain lands then in her possession. Anpurnabai 
applied in forma pauperis, but her appeal was dismissed, on the ground 
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that her property was not established. Naro Hati then applied for exeou- 
tioD of the deoree* The decree bad been made by the Prinoipal Sadat 
Amin at Abmednagar ; but as the Oouro of that Judge was closed, Karo's 
application for ezeoution was presented to the Acting Assistant Judge, 
who was then in charge of the Adalat,—the Zilla Judge being on tour in 
the districts. The application was. in the first instance, merely dated, 
and filed among the records of the Principal Sardar Amines Court, as no 
one had been placed in charge of the duties of the Principal Sadar Amin* 
Some weeks afterwards, the Assistant Judge, having been authorized to 
take charge of the Priooipal Sadar Amin's duties for the disposal of urgent 
business, took up the application, and granted an order for execution, 
which was carried out by possession bsiog delivered to Karo Hari lu 
April 186i* 

In July, 1864, anew Principal Sadar Amin having taken office, Anpurnabai 
applied to be restored to possession, alleging that Naro Hari by an agree* 
ment. subsequent in date to the decree, had bound himself not to enforce 
it, except by taking payment in anouil instalments, which she on her 
part had engaged to pay. The Principal Sadar Amin rejected her applica* 
tion, on the ground {inter <xlia) that execution having been completed, the 
application was too late, and that the order having been made by the 
Assistant Judge, be bad no authority to interfere with what bad been done 
under it. On appeal, the Zitla Judge upheld this decree, on tbe ground 
that execution had been completed. On tbe 9fcb November, 1665, 
Anpurnabai filed an application to be allowed to sue Naro Hari in forma 
paxipens Alleging his agreement not to enforce bis decree of 1862 by 
taking possession, she claimed restitution of the propofty. She contended 
that he had obtaiued execution in evasion of bis agreement, and that ebe 
bad a right to be reinstated. Her application was rejected by tbe Principal 
Sadar Amin^ 

On tbe 38tb March, 1670, a new subordinate Judge having succeeded to the 
former one, Anpurnabai presented another application to sue in forma 
paitpcri^^ In thin she did not refer to her unsuccessful application of 1665, 
but alleged tbit ^*Naro and Govind. having by fraud deprived mo of pro* 
petty inherited from my busbind. bold it wrongfully. I. therefore, claim 
tbe property and mesne profits." The Subordinate Judge rejected tbe ap- 
plication, as oeing founded ou che same cause of action as the previous un* 
successful one He w^s, however, induced to review his order, and on 
review be considered that bi^ decisioo bad been erroneous, and tbe appli* 
cation was not barred. Ho, accordingly, proceeded to tty tbe ease on its 
merits, he made a decree in Anpuroabai's favour for restitution of ihe 
properly, on the ground that the Assistant Judge had in 1864 acted with* 
out legal authority. He was of opinion ihat no one but the Principal 
S^dar Amin could execute the Principal Sadar Amin's decree, and that 
tbe permission acquired by Naro Hari being then tainted with illegality, 
could not be inaintaincJ against Anpuroabai's claim based on bet former 
possession. Naro appealed lo tbe High Court. 

Held^ that the present suit was barred, tbe cause of action set forth being 
tbe same as that on which tbe former suit of 1865 was ba.*ed. In that 
suit what Anpurnabai bad sued ou was tbe wrongful dispossession to which 
she bad been subjected by Naro in evasion of bis agreement not to ozecule 
his decree ID that way. In tbe present suit she alleged deprivation by 
fraud. No other fraud wis suggested than the trick of evading tbe alleged 
agreement on which tbe suit of 1665 was founded. The Subordinate Judge, 
on review, bad admitted the plaintiff's application, not to try whether 
there bad been fraud or not, but whether there bad been valid execution 
or not. A Judge ought not to take tbo ca.^e out of tbe hands of tbe 
litigants and miko for tbe plaintiOor tbe defendant a case which be bad 
no intoutioo to make for himself. Wbeu a Judge finds that the applica¬ 
tion as m^de—not as tbo applicant's claim may be moulded by the astute¬ 
ness of the Judge—rests on a cause of action already once relied on, be 
is bound to dismiss it. 

In her first suit Anpurnapai's complaint was that she bad been deprived by 
Naro Hari of a possession to which she was entitled. Naro had. no doubt, 
obtained a special right through his decree, but be had resigned that right 
by the alleged agreement. Had Anpurnabai recognized the decree as actively 
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subsisbing, ao as bo give Naro a real right in the property notwithstand¬ 
ing his agreement, her suits must have been for damages for breach of the 
agreement, which, thus viewed, could entitle her only to compensation for 
the injury inflicted on her by Naro’s breach of it. The deprivation, of 
which she complained in her first suit, was represented as a simple act of 
wrong perpetrated with the aid of the Court’s machinery. She must be 
taken to have complained of Naro’s having seized her property without any 
right, the right he had acquired having been abandoned. At the time of 
the first suit, all the circumstances of the execution were as well known to 
her and as capable of being brought forward as at any later period. Averring 
wholly a wrongful ouster, she ought to have relied on all the circumstances 
which went to constitute that breach of duty oa Naro’s part. Amongst 
these were the proceedings by which Naro had got possession of the pro* 
petty, The cause of action, therefore, in the second suit was the same as 
in the first, viz., a wrongful disturbance of a possession, resting not on any 
particular relation between the parties, but on a proprietorship that im¬ 
posed ou all persons a duty of Doo-mterforenoe. 

Held, also, that Anpurnabai, not having challenged the legality of the Assis¬ 
tant Judge’s order, granting execution of the Principal Sadar Amin’s de¬ 
cree, in any of her applicvtions for restitution cf the property, or even on 

• appeal to the Zilla Judge, must be taken to have acquiesced in the irregu¬ 
larity ; and that such acquiescence debarred her from objecting to the 
jurisdiction of the Assistant Judge after the proceedings had been carried 
tocompletioQ. Naro Hari v. ANPURN.\ Bai, 11 B. 160 (N) = 11 Ind. 
Jur. 261 N = Unrep. P. J. B. H. C., (1874—1875), 235 

(3) Civ. Pro. Code (XIV of 1832). ss. 13, 278 and 283—Suit by a judgment- 

creditor to establish his judgment-debtor's right to property so as to make it 
subject to attachment in execution of his decree—Dismissal of such suit — 
Judgment-debtor not represenlfd by judgment-creditors in such siiit—Subse¬ 
quent stiU by judgment-debtor toreeover the same propirty—Such sxihsecjuent 
suit not barred^Second appeal, point taken for the first lime on —A judg¬ 
ment-creditor of the plaintiff having obtained a decree against the plaintifi, 
attached tbc house in dispute. The defendant intervened in 1878, and set 
up a previous purchase of the bouse by himself from the plaintifi. The 
attachment was removed. The judgment-creditor brought a suit against 
the defendant for declaration that the property belonged to the plaintifi, 
and, as such, was liable to be attached and sold in execution. At the 
bearing of this suit the judgment creditor did not appear, The defendant 
appeared, and produced a sale deed, which the Court found proved, and 
dismissed the judgment-creditor's suit- The plaiutif! now brought the 
present suit against the defendant to recover possession of the house. The 
defendant contended (inter alto) that the dismissal of the former suit, 
brought by the plaiotifi’s judgment-creditor, operated as 7’es judicata under 
s. 13 of tbe Civ. Pro. Code (Act XIV of 1882). Both the lowerCourts dis¬ 
allowed the defendant’s contentiou. holding that the suit was not barred. 
On appeal by the defendant to the High Court. 

Held, confirming the lower Court’s decree, that tbe dismissal of the former 
suit did not operate as res judicata in the absence of any evidence to show 
that the judgment-creditor, in point of fact, represented the plaintiff so 
as to constitute him a party to tbe suit. 

It was conteuded for tbe defendant that the plaintiff, as the judgment-debtor, 
might, at any rate, be regarded as a party against whom tbe order in tbe 
execution proceedings in 1878 was made, and that tbe present suit was, 
therefore, barred by limitation. 

Beld, that tbe plaintifi oould not be regarded as a party to those proceedings. 
Wbetbur a judgmeut-debtor is to be regarded as a party to an investigation 
under s. 278 of the Code, must depend upon the facts of each case. As the 
question of iimitatinn was raised for the first time in second appeal, it could 
not be decided against the plaintiff. Shivapa v. DOD NAGAYa, 11 B. 114. 

(4) Decree—Specific performance—Decree in favour of plaintiff—Rectification of 

decree on application of defendant—?Jotioa to sec aside decree dismissed 
—Subsequent applioation to rectify decree—Practice—Objection taken at 
bearing that application made to Court was not the application of whiob 
notice bad been given to opposite party—Preliminary point—See SPECI¬ 
FIC PERFORMANCE, 12 B. 174 


Page 
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(6) Execution—Decree—Mode of execution—Oonstruotioo of decree—Decree 
against mortgaged property—Liability of judgment-debtor to arrest under 
such decree—Decree not to be extended in execution beyond its terms — 
Execution proceedings—Principles of res judxcita applicable to execution 
proceedings—See Execution OF DECREE, H B. 537. 

(6) In a suit by A. the in'imdxr against B.. the khot of a oectain village, it was 

decided that A. was the proprietor of the forest or waste lands attached 
to the village. 

Held that this decision did not operate as res judicata between A and B so 

as to estop B in a subsequent suit from setting up a proprietary title, as 

against A to the cultivated lands in the village. MORO Abaji v. Naryan 

DhondbhatPitre, ii B. 355 

• •« « 

(7) Mortgage—Clause of condition »l sale in mortgage—Suit by mortgagee for decla¬ 

ration ofticle—Djcrec ordering delivery of property to mortgagee in default 
of payment of mortgage-debt by mortgagers within one month—Default 
of payment by mortgagors—ESect of such default—Mortgaged property 
taken by mortgagee in execution of such deores njt as mortgagee but abso- 
lately—Subs?qaent. suit for redemption barred -Limicatiou Act XV of 1877, 
sch. II, art. 134—Landlord and tenant —Tenant denying landlord’s title 
— Right of landlord to evict—See MORTGAGE (By CONDITONAL SALE) 
12 B. 352. 


Page 


232 


(8) Suit by a woman tor a share of properly allecin^ herself to be A’s widow — 
Prayer for declaration of her marriage to A—Denial of her marriage to A 
by deferidant—Arbitration —Award of a certain sum in satisfaction of plain- 
tiij's claim—Decree on award -No declaration as to her marriage - Subse¬ 
quent suit by her as u'idow—Release—Civ. Pro. Cod-’ (XIV of 1892), s. 13 
— Practice •Preliminary issue—Right to begin — Two counsel heard in 
argument of preliminary issue.—The plaintiff Patmabai in this suit alleged 
that bj'.h sbe and the defendant had been the wives of one Haji Adam 
Kaji Ismail, a Out)hi Memon Mahom-dao, who died intestate in 1978, 
leaving them his widows and other rnctncers of bis family him surviving. 
The plaintiff had a daughter nsmed Mariambai. Both plaintiff and 
defendant had since Haji Adam's death filed separate suits, in which they 
respectively claimed parts of bis estate. In 1879 the defendant Aishabai, 
bad filed a suit (No. 616 of 1879) against the executors of her father-in- 
law’s will, to recover certain money belonging to her husband. She 
obtained a decree, and the suit w.as referred to the Commissioner to make 
inquiries. In 1882 the present plaintiff Patmabai and her daughter 
Mariambhai filed a suit (No. 227 of 1882) against the present defendant 
Aishabai, claiming a share of the estate of her deceased busbtnd Haji 
Adam. In that suit she alleged that she h<%d bceu lawfully married to 
Haji Adam.aud had ever since cohabited with him, and that her child 
Matiambai was his legitimate daughter ; and she prayed [inter alia) for a 
declaration that she was the lawful wife and that Mariambai was the law¬ 
ful daughter of Haji Adam. In the written statement filed bv Aishabai 
in that suit she alleged that Patmabai was not the lawful wife of Haji 
Adam, but only his kopt mistress, a.od sbe denied that F.atmtbai was en¬ 
titled to share in bis property. 


On the 3rd May, 1882, an order of lelerciice was made, by which both the above 
suits, vis,. No. 616 of 1879 and No. 2i7 of 1982, “ and all matter in differ¬ 
ence thereon ” were bv cooseut of all parties thereto referred to arbitration. 
The arbitrators were the respective attorneys of the parties. Awards were 
duly made, and on the lst‘'Octobcr. 1883. decrees were passed in both suits 
in arcocdaoce with the said awards. By the decree and award in suit 
No, 227 of 1832, Fatmabi was to bo paid by .Aishabai x sum of Rs. 5.^,000 
in full satisfaction of all the cla'ins of F.itinabti and her daughter Mari¬ 
ambai upon the estate of HHji Adam, the rest of the estate b-ing declared 
the sole property < f .Aishabai. The material part of tho derree w.\s as 
follows :—" This Court doth by consent pass judgment according to the 
said awHi'l • . » doth order that the said Aishabai do pay for 

the said Patmabai to her attorneys, Messrs. Tyabji and D»yabhai with¬ 
in s.}ven days after the date of thi.s decree, tho sum of R«. 55,000 in full 
settlement of nil and .Hinqtdar the claims and claim of the said Fatmabai 
and Mariambai or either nf them against or upon the estate cf the said Haji 
Adam Tlaji Ismail johntsoifver and wheresoever * * and doth declare that 


3069 



GENERAL INDEX. 


Res Judicata—(Continued). 

upon the paymeot of the aaid sum of Rs. 55.000 by the said Aishabai to the 
• aaid Patmabai as aforesaid, all claims whatsoever of the said Patmabai 
and Mariambai or either of them upon the estate of the said Haji Adam 
Haji Ismail, in the hands of any person whatsoever or upou the said 
Aishabai as heir of the said Haji Adam Haji Ismail personally or other¬ 
wise howsoever, shall be considered to have been fully satisfied by the said 
Aishabai and absolutely waived for ever by the said Falmabai and Mari¬ 
ambai ; and doth further declare that the said Aishabai is entitled abso¬ 
lutely to all the rest of the estate and eSeots of the said Hiji Adam Haji 
Ismail as her sole property as against the said Patmabai and Mariambai.” 

The defendant Aiahabai in 1082 also filed another suit (No. 198 of 1882) 
against her father-in-law’s ezecutora, and recovered oertaiu ornaments 
which she alleged to be her stridkan. 

In October, 1886, Aishabai married again ; and in December. 1887. Patma¬ 
bai filed the present suit against her, alleging that by the law and custom 
of Cutohi Memons Aishabai had by reason of such second marriage forfeit¬ 
ed all rights and interests to and in the property of her first husband 
Haji Adam, and also to the ornaments which she had recovered in the last- 
mentioned suit, and she claimed that the said property and ornaments 
now belonged to her (Patmabai) ai sole surviving widow of the said Haji 
Adam. She prayed ^r a declaration that Aishabai had by her second 
marriage forfeited her tight to the said propsrty and ornaments, and 
that she (the plaintiff) was now entitled thereto ; that the defendant might 
be ordered to deliver, &o., &c. 


The defendant Aishabai filed a written statement in which (inter alia) she 
contended that the plaintiff was never the wife of Haji Adam, but had 
been merely his kept mistress : that in suit No. 227 of 1882 she (the defend¬ 
ant) had denied that the plaintff Patmabai was the widow of Haji Adam ; 
that the award and decree in that suit were not made upon the basis of 
her (Patmabai’s) being suoh widow, and she (the defendant) submitted 
that the said award and decree were a bar to the present suit. It was 
conceoded for the defendant (1) that the plaintiff had in the former suit 
prayed for a declaration that she had been the lawful wife of Haji Adam ; 
that the decree in that suit contained no such declaration, and that her 
prayer must, therefore, be taken to have been refused under 3. 13 of the 
Civ Pro Code (XIV of 1882). and that she was consequently not now 
entitled to sue as his widow—her claim to be his widow being res jud%ca(a ; 
(2) that the decree in suit No. 227 of 1882 expressly declared that the 
Bs 55 000 awarded to the olaintiff by that decree wa^ in full settlement 
of all her claims ; and that she was, therefore, precluded from claiming 
against the estate in any possible contingency ; and that, therefore, the 
defendant’s remarriage gave bet no right to sue ; (3) that the latter part 
of the decree amounted to a release and assignment by the plaintiff 
Patmabai to the defendant of all her (the plaintiff’s) right to the property 

in question. 

Held (1) that the staUcs of the plaintiff as widow of Haji Adam was not res- 
judicala. The question of the plaintiff’s marriage with Haji Adam had 
not been controverted beforethe arbitrators and finally decided in a manner 
sufficient to establish res judicata. An award can only operate as an 
estoppel in respect of questions properly brought before 
the arbitrators ; E.vpiaoation III of s. 13 of the Oiv. Pro. 
of 1882) does not apply where the Court is silent on a head of relief only 
claimed as ancillary to the main relief, and which by implication is rather 
granted than refused. It only applies where the Court is silent on an 
independent head of relief claimed and duly coutrovorted. 

foi That the declaration in the former decree, that the Rs. 55,000 was paid 

' to the pUintiff infull settlement of all her claims upon the estate, did 
not bar the present suit. The previous suit was brought by Patmabai as 
widow against Aishabai <is widow- The present suit was brought by 
F.tm tbaf as widow against Aishabai remarried. The ground relied upon 
fn the present suit was a new ground not known and not m ^ 

The time of the former suit, vi^., that A.shabai was no longer a wi^ow and 
had tbocefore, lost all legal right to the estate of her late husband. There 
was’not the necessiry condition to establish an estoppel, viz., eadem causa 
petendi and eadevi conditio personarum. 


1070 


PAGE 



GENERAL INDEX. 


iRes Judicata— (Concluded). 

(3) But that the award and release oontaiued ia the decree cooetltuted a 
binding agreement, by which the plaintiff Patmabai for the sum of 
Rs. 56,000 waived all her rights against Aishabai, inoluding the claim made 
in the present suit, which existed at the time of the award as a present 
right dependent on a contingency, and the suit, therefore, should be dis¬ 
missed. 

At the hearing of a case on a preliminary issue the defendant, by whom the 
issue is raised, has the right to begin. 

Two counsel for the same party may be beard in argument of a preliminary 
issue. Patmabai V. aishabai, 12 B. 464 = 13 Ind. Jut. 63 

(9) See OlV. PRO. CODE (ACT XIV OF 1882), 11 B. 488. 

Resumption. 

See INAM, 11 B. 235. 

Review. 

Of judgment—Practice—No appeal from order granting review—Civ. Pro. Code 
(A'jt XIV of 1882), s. 629—See ClV. PRO. CODE (ACT XIV OF 1882) 12 
B. 171. 

Revision, 

(1) Limitation—High Court’s revisional powers—Civ. Pro. Code (XIV of 1882), 
3, 622—Material irregularity—See Civ. Pro, Code (ACT XIV OP 1882i 

12 B 617. ’ 

(2) See ACT (XVII OP 1879) DekkHAN AGRICULTURISTS’ RELIEF), 12 B. 684. 

(3) Bee ClV. PRO, Code (Act XIV OF 1882), ll B. 435, 488. 

(4) See PENAL CODE (ACT XLV OP 1860), 12 B. 377. 

Right to Begin. 

See RES JUDICATA, 12 B. 454. 

Rule of Court. 

No. 208—See Act XV of 1882 (Small Cause Courts). 12 B. 408. 

Sale. 

(1) By bailee of goods bailed—Title of vendee—Contract Act (IX of 1872). s. 108. 

Exception I—Possession with consent of owner—Bailment—Bailee_See 

Contract act (IX op 187*2), ii B. 704. 

(2) Execution—Sale—Proclamation—Civ. Pro, Code (Act XIV of 1882), 38.274 

and 289—Property broken up into lots—Separate proclamations when 
necessary—See ClV- Pro CODE (ACT XIV OF 1882), 12 B. 368. 

(3) Of goods—Contract—Non acceptauee of goods—Contract for goods to be 

ordered from Europe—Such contract not fulfilled by offer of goods of 
same desoriptinn not ordered out for purchasers, but bought by vendors 
in Bombay—See CONTRACT, 12 B. 50. 

5anad. 

See KHOT. 12 B. 595. 

Sanction to Prosecute. 

(1) Crira. Pro. Code (Act X of 1832), s. 195Subordinate Court,” wh.at is a — 

Sanction to prosecute refused by Subordinate Judge in suit over Rs. 5,000 
—Jurisdiction of District Court to grant sanction i.s case to which appeal 
lies to High Court from Subordinate Judge—S-ja OltlM. Pro. CODE (ACT 
X OF 138‘ii. 11 B, 438. 

(2) Cri>ii. Pro. Code [Act X of 18S2), s. 195— Sub Registrar -Forgery—Indian 

Penal Code {Act XLV 0/ I86O1, ss. 4G3, 4G7 —Co«r( - Judicial inquiry — Ad- 
;)ti»us/rn(iic: fn^uiri/. - A Sub-Registrar under the Registratiou Act (HI of 
18771 is not a Judge and. therefore, not a ‘ Court ’ within the meaning of 
s. 195 of the Colo of Criminal Pro;edure <Act X of 18S'2i. His sanction 
is. tboreforp, not oecesiary for a prosecution for forgery in respect cf a 
forged document presented for rcgistraliou in his cilice. 

The word ‘ forgery ’ is ined as a generil term m s. IGi of the Indian Penal 
Code (Act Xf-V of 1860) ; and that section referred to in ft compteliensive 
sense in s. 195 of the Grim. Pro. Code (.Act X of 18S2) so as to embrace all 
species of forgery, and thus includes a ea>c falling under s. 1C7 of the 
Indian Penal Code. 
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Sanction to Prosecute— {Concluded). 

The definition of “ Oourb ” given in the Evidence Aot (I of 1872) is framed 
only for the purposes of the Act itself, and shonld not be extended beyond 
its legitimate scope< 

Distinction between a judicial and an adviinistrative inquiry pointed out 
QDEEN-EMPRBSS V. TULJA, 12 B. 36 

(3) Bee CRIM. PRO. CODE (ACT X OP 1882), 11 B. 659. 

Sardars. 

Agent for—Decree—Execution of a decree of the agent for Sardars—Rights of 
transferee of a decree—Civ. Pro. Code (Act XIV of 1883), ss. 2, 232, 649— 
Jurisdiction —Waiver—Acquiescence.—SeeCiV. PRO. CODE (ACT XIV OP 
1882), 11 B. 163. 

Satisfaction. 

See CiV. PRO. CODE (ACT XIV OP 1882), 11 B. 724 ; 12 B. 235. 

Security. 

(1) See CIV. Pro. CODE (ACT XIV OP 1882), 12 B. 30. 

(2) See SURETIES. l2 B. 71. 

Service. 

See Company, ll B. 241. 

Set off. 

See JURISDICTION, 12 B. 31. 

Ship. 

(1) See LIMITATION ACT (XV OP 1877), 11 B. 133. 

(2) See PRACTICE, 12 B. 237. 

Shipping. 

Limitation— Collision—Suit for damages for loss of ship by collision —Limitation 
in action of fcnrt—Limitation Act XV of 1887, sch. If, arts. 36, 99—See 
LIMITATION ACT |XV OF 1877). 11 B. 133. 

Small Cause Court. 

(1) Jurisdichon^Qilt—Incomplete giflSuU hy executor to recover promissory 

notes on ground that the gift of them to defendant was incomplete — Act XV 
of 1832, s. 18.—The plaintiff as executor of D- sued the defendant in the 
Small Cause Court of Bombay to recover two Government promissory 
notes, of the nominal value of Bs. 2,000, standing in the name of D. The 
defendant, who bad been D.’s servant, alleged that the notes bad been 
given to him by D. as a reward for past services. The Court held that 
there was evidence (though unsatisfactory) of a gift by D. to the defend¬ 
ant. In was then contended, on behalf of the plaintiff, that, Assuming 
there was evidence of a gift, such gift was incomplete, inasmuch as the 
notes b'ld not been endorsed to the defendant, and that the defendant was 
not entitled.to any aid from the Court to perfect the gift. The Judge 
held that the Court of Small Causes had no power to decree the return of 
the notes or payment of their value, and that so far as the jurisdiction of 
that Court was concerned, the defendant had a right to retain the notes. 

Held hy the High Court, that the Court of Small Causes had jarisdiotion 
to entertain the plaintiff’s claim, on the ground that there was an incom¬ 
plete gift of the notes to the defendant, and that it might on that ground 
pass a decree in favour of the plaintiff for the return of the notes or 
payment of the value. KHURSEDJI RUSTONJI OOLAH v. PBSTONJI 
COAVASJI BUCHA, 12 B. 673 = Chi6ty'3 S. C. C. R. 187 

(2) See ACT XV OF 1832 (SMALL CAUSE COURT, PRESIDENCY TOWNS), 12 B. 579. 

(3) See Jurisdiction, 12 E. 31. 4.S6. 

Sovereign Prince. 

See IDOL. 12 B. 331. 

Special Judge. 

See ACT XVII OF 1879 (DSKKHAN AGRICULTURISTS’ RELIEF), 12 B. 681. 
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Specific Performance. 

(1) Decree in favour of plaintiff — Recttfi:alion of decree on application of defendant 
—Motion to eet aside decree diernis^ed^Subst'quent appli'^ation to rectify 
decree^Resjudicata^Practice—Objection taken ctt hearing that applica- 
lion made to Court was not the application of which notice had bien given 
to opposite party—Preliminary point, —The plaiutiBs sued in 1877 for 
specific pertotmance of an agreement, dated 27th September, 1871. by 
which certain landed properties were to be divided, as specified in the agree* 
meat, between them and the defendants. The case came on lor bearing 
on the 13tb September, 1878. The defendants did not appear, and a 
decree ex parte was made, which declared that the platotiSs were entitled 
to have the agreement of the *27tb September, 1871, specifically performed, 
and referred the suit to the Commissioner, for the preparation of convey* 
ances, £o. The decree was sealed on the 9tb October, 1878. No further 
steps were taken by any of the parties for six years, and hi September, 
1684, tho matter was first brought before the Commissioner. He then 
directed the defendants to lodge with him all the title-deeds of the proper* 
ties which by the ageeemont were to go to the plaintifi>9 as their share. 
The defendants thereupon applied that the plaintiffs should be directed 
to lodge the title-deeds of the properties which by the agreement were to go 
to them, but the Commissioner refused to make this order, being of opinion 
that be was not authorized to do so under the di-crec« which contained no 
direutioD to him in respect thereof. The defeudauis on the lOtb November, 
1861, gave notice to the ptaiotifi^, that they would apply to the Court— 
(1) to set aside or vary its order of tbe l:Hb September, 1878, so far as it 
related to tbe lodging of title deeds, Ac.; (2) to appoint a receiver of certain 
properties mentioned in the agreement; |3) to order the plaintiffs to deli¬ 
ver up to tbe defendants tbs properties which belonged to tbeir share under 
tbe agreement; (4) to order certain accounts to be taken.’’ This motion 
was not brought on until the 10th September, 1885, on which day it was 
dismissed with costs; tho Judge holding that the defendants had not 
shown sufficient cause to justify tbe setting aside of the decree under 
9. 108 of tbe Civ. Pro. Code fAct XfV of 1882). The plaiotiffs having still 
kept possession of certain of tbo properties which by the agreement were 
to go to the defendants, notice was given by the defendants to the plaint¬ 
iffs on tbe 28tb April 1687, that they would apply to the Court for an 
order that the plaintiffs should perform their pare of the agreement of the 
27th September, 1871, so far as it remained unperformed by them, by 
giving up to tbe defendant.^ possession of certain properties, and by account¬ 
ing for tbe rents thereof, Ac., Ac. At the hearing of this motion, counsel 
for tbe defendants asked that the decree should be rectified, by directing 
that tbe agreement should be specifically performed by the plaintiffs and 
defendants respectively. The defendants contended that tbe application 
was barred by lapse of time, and that the question was judicata by tbo 
order of tbe lOtb September, 1885* 

Held, that tbo defendants were entitled to have the deoreo rectified. Tbo 
faot that tbe decree declared that tbo plaintiffs wore entitled to have the 
agreement of the 2Ttb September, 1871, specifically performed, implied an 
order for specific performance of that agreement by all tbe parties to it. 
Tbe mandatory wordSf however, as against tbe plaintiffs having been, in 
tbe first instance, omitted, might now be inserted in the decree, so as to 
put the decree into tbe ordinary and usual form of decree in casos of this 
nature. Tbe Court has inherent power over its own records so long a.s 
those records are within its power, aud it [can set right any mistake in 
thorn. 

Held, also, that the motion was not res jiulicata by reason of the previous 
order of the lOtb September, 1885. Although tbo notice of motion then 
served by tbe defendants on tbo pUintiffs included matters io respect of 
which the defendants sought relief by tbeir prosont application, the Judge 
in making the order dc>^lt with them as ancillary to tbo first and mam 
point raised in that motion, viz., tbe defendants* rieht to set asido tbe 
decree under s 103 of the Civ. Pro. Code (Act XIV of 1882) Having 
docided that point against them, ho did not really consider tbe other 
points at all, and did not adjudicate upon them, and, tKberefore, tbe present 
application in respect of those matters was not res judicata. 
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Specific Performance—(Con<intte(2), 

Goansel for the plaintiffs contended that the defendants were not entitled, on 
the present motion, to ask for a reotification of the decree, inasmuch as 
their notice of motion did not intimite that the point would be raised. 

Beld, that such an objection ought be taken at once as a preliminary point. 
As it was not made until the argument of counsel for the defendants was 
concluded, it should be taken that the form of the motion as made to the 
Court was acquiesced in- The objection was then too late. KARIM 

Mahomed Jamal v. rajooma. 12 B. 174 


(2) Suit by vendee agaiw^t v^ndor—Delay of vendee in coinpleting-^Rescission of 
contract by vendee — U'ime of the essence of the contract—Extension of the 
time stipulated for—Effect of swh extension—Conditional waiver of per- 
forviance within stipulated time—Notice to complete—Unreasonable notice- 
—On the 26th February, 1886, the defendant purchased a house from 
C. for Bs. 4,600 and paid C- a considerable portion of the purchase-money. 
Before the transaction was completed, and the conveyance executed, the 
defendant, on the 23rd June, 1886, by an agreement, in writing, of that 
date, agreed to sell the house to the plaintiff at an advanced puce 01 
Rs. 4 800. The defendant was anxious thatthe sale should be completed 
in a short time, as the draft of the conveyance by C. to himself had been 
prepared, though uot finally approved, and the boose was in bad repair 
and in a somewhat dangerous condition. He had applied to the Munioi* 
pality for leave to repair the house, and the monsoon season had begun. 
Ultimately it was agreed between him and the plaintiff that the plaintiff 
should complete the purchase withio twelve days from the date of the 
agreement (23rd June, 1886), and this was duly inserted in the agreement. 
During the twelve days the plaintiff took no steps to have his conveyance 
prepared, but asked the defendant fora month’s time to complete, saying 
that he had not the money with him. After some hesitation the defend¬ 
ant extended the time to the lOth August. On tbe 2lBt July, at latest, 
the drafts of the conveyance from C. to the defendant were formally and 
finally approved, and the defendant was anxious to complete the sale to 
the nlaintiff. On the 23rd July he wrote to the plaintiff, reminding him 
that the time to complete would expire on the9tb or 10th of August, and 
requesting him to be prepared then to complete tbe purchase; otherwise 
he^would consider the agreement of the 23rd 
and would himself begin to repair the house. The plaintiff sent 
to this letter, hut at an interview with the defendant told him that be 
was considering the matter. He. however, took no steps in the matter 
beyond getting a draft conveyauce prepared. The deed of conveyance 
bv^O- to the defendant was ready for execution on tbe 3td August. 
remained in this state until September. Ou the 7ch 
defendant, through bis solicitors, served a notice on the plaintiff , 
ing him to carry out the agreement of the 23rd June, and 
notice, that, in default of compliance within four days, he ‘f” 

tbe agreement at an end. The four days having expired without the 
plaintiff sending a reply or taking any steps to eomplete. 
considered bis contract with the plaintiff to be at an end, and 0 ° ^he l3th 
September he completed his purchase frorn C. '^“^^out reference to the 
plaintiff. If the plaintiff had been ready to complete the 

conveyance to him by the defendant and tbe conveyance by 0. to the 

defendant would have been executed simultaneously. 

taking the conveyauce from C.. the defendant began to '■®Pa" 

When the repairs wore almost complete, ths plaintiff on the 

1886 sent a notice to the defendant requiring him to specifically Pe^“ 

tbragreement on tbe 23rd June. 1886- The defendant refused, and the 

plaintiff filed this suit for specific perform-inoe. 

Held on the evidence, that the delay in completing the purchase was tbe 
delay of the plaintiff, and not of the defendant. 

17^7/j ftlRo that having regard to the circumstances under which the con¬ 
tract with the’plaintiff w-is made and to the nature of the ^ 

time stipulated for the completion of the purchase was of the essence of 
the contract and that the extension of time granted at the plaintiff s 
to the 10th August operated only as a waiver to the extent of 
reques extended time for the original time, and did not destroy 

rb?e»S?lity ot it timl The deleudaot’e letter of the 34.h July was 
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Specific Performance—(Conciud£(i). 

but a timely wacniag to the plaiatifi, that the coctraot would not be 
kept in suspense alter the extended time had expired. The plaintiff 
though thus warned took no steps to complete, aud was nut, therelore, 
in a position to enforce performance from the defendant after the lOtb 
August bad gone by. 

It was contended for the plaintiff that tbe letter of the 7tb September, 
written by tbe defendant’s solioitors, treated the contract as then still 
subsisting, and purported to put au end to it if not completed within four 
days ; that the time so allowed was unreasonable ; that the defendant, 
in faot, by that letter waived the plaintiff’s previous default, and gave 
the plaintiff a fresh starting point. 

Beld, that such was not tbe effect of the letter. The letter was only a 
qualified and conditional waiver of tbe performanoe within tbe stipulated 
time, tbe condition beiog that the plaintiff should complete within four 
days. That condition not having been oomplied with, tbe waiver could 
not be relied on. 

Qiucre _Whether under all tbe circumstances of the case, and assuming time 

not to have been originally of the essence of the cootcaot, the four days’ 
time limited by that letter was uoreasonable. Haji EaKIR MaHOUBD 
V. SHAIK ABDULLA, 12 B. 658 

Specific Relief Act (I of 1877.). 

(1) S, 9—See Fishery, 12 B. 221. 

(2) S. 21—See HINDU Law (MAINTENANCE), 11 B. 199. 

(3) 8. 46-See Registration ACT (III OF 1877), ii B. 69i. 

(4) 8. 56—See CiV. PRO. CODE (ACT XIV OP 1882), 11 B. 6. 

Stamp. 

(1) Courf Fees' Act VII of 1870, s. 7, art. V, Proviso—Conslruclion and appU- 
' cabififi/ of tlie proviso—Valuation ofsuits for land in a ialukdari village— 
Talukdar's janta — Remission.—Ptr West and Nanabhai Baridas, JJ.— 
Tbe proviso to art. v of s. 7 of tbe Court Fees’ Act (VII of 1870) was 
clearlv intended to provide a standard of valuation in the Bombay Ptesi- 
denoy'. not only for me comparatively rare ease of land forming part, but 
not a deffoite share, of an estate paying revenue to Government, but for 
all case of suits for land. 

The theory being that all land is primarily liable to be rated or taxed for the 
the public revenue, any sum uot levied according to tbe appraisement 
made in order to show the proper amount of tbe land-tax may be regarded 
as a remission. 

In the case of a talukdari village, the proprietor of which had, under a settle* 
meat with Government for a period of twenty-two years, agreed to pay a 
ffxed annual jama, or lump assessmeot, instead of the full survey assess¬ 
ment for the whole village. 

Held, by a majority of the Full Bench, that tbe difference in amount between 
tbe jama and tbe full survey .assessment was a remission, and, therefore, a 
suit for possession of lands in this village was to be valued according to 
cl. 3 of the proviso to act. v of e. 7 of the Court Fees Act (Vll of 18701. 

Per Birdwood, J.—Tbe remiesion contemplated by cl. (3) of the proviso 
“ is an express remission, and not a mere difference in amount between tbe 
actual assessment payable by a talukdar and the survey assessment.” 

The three clauses of tbe proviso seem to apply only to lands wbiob have bean 
subjected to a survey settlement as ordinarily uuderslood and legally provid¬ 
ed for in the Bombay Presidency; the first clause being applicable to 
lands settled for a period not exceeding thirty years, tbe second to lands 
settled for a longer period or permanently, and the third to inam lands on 
wbiob the wbolo or a part of the survey assessment has been expressly 

remitted. 

The ialukdars are not inemdars. They are land holders liable to pay a 
land-tax, but not under a survey settlement, such as is applicable to lands 
for which provision seems to have been specially made in the proviso to 
ol. V. 6. 7 of the Couit Fees’ Act. No part of tbe proviso, therefore, 
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Stamp— (Conc^udeci). 

applies to a suit ior tbe possessioo of lands in a talukdari village. Such a 
suit should be valued according to sub ol. (d) of ol. V of s. 7 of the 
Court Fees’ Aot. ADA CHELA v. OGHADBHAI THAKBRSI, U B. 541 (F.Bj. 

(2) Court Fees’ Act VII of 1870, sch. I, art. 6—Copies of originals returned to 
the part y —Liability of such copies to stamp auty. —In the course of a suit, 
tbe plaintiS put in evidence certain entries from his day-books and ledger. 
The books bad been produced in Court, and bad been returned to tbe 
plaintiS. as usual, on bis furnishing oopies of tbe said entries. Tbe Sub¬ 
ordinate Judge, feeling doubt as to whether such oopies should be fur¬ 
nished on stamped paper, referred the question to the High Court- 

Held, that the original entries not having been in the handwriting of tbe 
debtor, were not liable to stamp duty under sob. I, art. 1 ol the Stamp 
Act I of 1879, and that, therefore, the oopies of them were not ohatgaable 
with any Court fees under sch. I, art. 8of the Court Pees’ Aot VII of 1870. 
HARICHAND V, JiVNA SUBHANA, 11 B. 526 (F.B.) 

Stamp Act (I of 1879). 

(1) S. 34. Ptov. I—Suit on an unstamped promissory note—Evidence Aot I of 

1872, ss. 65. ol. (6), and 91—See EVIDENCE ACT (I OF 1872), 12 B. 443. 

(2) Sch. I, art. 22-aee STAMP. 11 B. 526. 

(3) Art. 152— Tax-^Receipt for money paid os taxes — Municipality, receipt bp, 

for house-tax exceeding twenty rupees—Receipt stamp necessary receipt 
by a municipality acknowledging payment of house-tax exceeding twenty 
rupees requires a receipt stamp under sch. I, art. 52 of Aot I ol 1879. 
In re Karachi Municipality, 12 B. 103 

(4) Sch. n, 1 (6)—CoMsffMclion.—8., being desirous of obtaining copies of certain 

records in a suit in the Court of the Subordinate Judge of Sirsi, appeared 
before tbe nazir and clerk of that Court, and made an affidavit to tbe 
efieot that she was the heir and legal representative of one of the defend- 
ants in that suit, and needed the oopies for the purpose of produoiog 
them in a suit filed against her in the Court at Earwar. The affidavit, 
together with a duly stamped application, was presented by her pleader 
to the District Judge, who, being of opinion that tbe affidavit should be 
on a stamped paper, referred the case to tbe High Court. 

Held, that the affidavit was exempt from stamp duty, under sch. II. 1 (5) 
of the Stamp Act I of 1879. In re THE APPLICATION OF SheshaMMA , 
12 B. 276 

Status. 

Dekkban Agriculturists. Relief Acts XVII of 1879, s. 12, XXIII of 1861, s. 4, 
and XXII of 1882, s. 3—Definition of “ agriculturist’’—Change in tbe 
definition—Efieot of a change of status on tbe rights of parties to litigation. 
—See Act XVII of 1879 {Dekkhan agriculturists’ Relief), u B. 
469. 

statute 13 Elizabeth, C. V. 

See Fraudulent conveyance, ii B. 666. 

Statute 37, Geo. Ill, C. 90. 

See EVIDENCE ACT (I OF 1872), 12 B. 443. 

Statute 39 and 40, Geo. Ill, Cap. 99. 

See Contract Act (IX op I872j. 12 B. 422. 

Statute 53, Geo. Ill, C. 102. 

g. 14 —See Insolvency, ii B. 138. 

Statute 54, Geo. Ill, C. 23. 

s. 14—See INSOLVENCY, 11 B. 138. 

Statute 1. Geo. IV, C. 119. 

S. 25 -See Insolvency, li B. i38. 

Statute 5, Geo. IV, C. 83. 

s. 3 —See ACT III OF 1876 (MAMLATDARS’ COURTS, BOMBAY), 11 B. 59 9 

Statute 6, Geo. IV, C. 16. 

g_ 60—Bee INSOLVENCY, 12 B. 342. 
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5t8tute 7, Qeo. !V, C. 57. 

a. 67—See INSOLVENCY. 11 B. 138. 


Page 


Statute 9, Qeo. IV, C. 73 

See Insolvency, i2 b. 342. 

Statute 1 and 2, Vic., C. 110. 

Ss. 87 and 89— See INSOLVENCY. 11 B. 138. 

Statute 11 and 12, Vic , C. 21. 

(1) Bs. 28 and 25)—See COMl’ROUISE. 11 B. 620. 

(2) S. 31—See INSOLVENCY. 12 B. 272. 

(3) 8. 86-See INSOLVENCY. 11 B 138. 

Statute 11 and 12, Vic.. Cap. 42. 

8. 25—See CRIM, PRO. CODE (ACT X OF 1882), 11 B. 372. 

Statute 12 and 13, Vic., C. 106. 

8. 183—See INSOLVENCY. 12 B. 342. 

Statute 18 and 19. Vic., C. 43. 

See HINDU LAW (ADOPTION), 11 B 381. 


^^* 8 ^ 30 -SeTACT^XXVlil OF 1866 (TRUSTEES AND MORTGAGEES. POWERS). 12 B. 

Statute 24 and 25, Vic.. C. 6, 

S. 22—See INSOLVENCY, 11 B. 138. 

Statute 24 Btld 25, Vic., C 104. 

R 15^8oaClV. PHO. CODE (ACT XVI OF 1882,, l2B.6l7e 


statute 24 and 25. Vic.. C. 

S. 155-See INSOLVENCY. 12 B. 342. 

Statute 46 and 47. Vic., C. 52. 

S. 39-8eo INSOLVENCY. 12 B. 342. 

ufst’‘oiv“p" O. COUE (ACT XIV OF 1882). 12 B. SO, 279. 
(2) Bee SURETY, 12 B. 71, 411. 


639 


^*^^^ptTferaUe to widow of half brothat—Inheritaace-Hiodu Law—See HINDU 
Jj.WV (INHERITANCE), 11 B. 47. 


Street. 

See ACT VI OF 1873 (MUNICll'AL, BOMBAY}. 


12 B. 490. 


Subordinate Judge. 

See MALICIOUS PROSECUTION, H B. 370. 

Succession Act(X of 1865). 

(1) S 179—See HINDU LAW (WILL). 12 B. 621. 

(2) s! 201-Seo ACT XXI 1865 (PARSI INTESTATE SUCCESSION), 11 B. 1. 

Sufficient Causes. 

See LIMITATION ACT (XV OF 1877}, 12 B. 320. 

Suit Lands. 

SeeKHOT. 12 B. 595. 


Surety. 

in Rioht of surety to appenl^Exleni of their liability—Altachment before judgment— 
' ' iecuritu under s. 484 of Civ. Pro. Code (XIV of \6Si]—Decree—Slay of 

execution by appellate Cour t— Fresh security under s.546 of Civ. Pro. Code 
(XIV of 18 B 2 ) — Liability of original sureties. —A surety against whom a 
decree is sought to be enforced uuder s. 253 of the Code of Civil Procedure 
(Act XIV of 1882) h »a a right of appealing against an order made in the 
execution proceedings. 
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5urety—(CoMcZttcZed). PAGE 

A. and B. became sureties, under s. 484 of the Code of Civil Procedure 
(Act XIV of 188-2). for the production of property attached before judg. 
ment by the Court of first instance. Under their surety-bonds they were 
bound, in default. " to pay to the said Court such sum as the said Court 
may adjudge against the said defendant.” The Court of first instance 
passed a decree in the plaintiff’s favour for Rs. 229-14-0. Against this 
decree both parties appealed to the District Court. In that Court the 
defendant obtained an order for stay of execution of the original decree on 
his furnishing security, under s. 545, " for the due performance of such 
decree or order as ultinuxtely be binding on him.” He accordingly 
gave fresh security. The appellate Court passed a decree in the plaintiff’s 
favour for Rs. 800 and costs. 

Thereupon the decree-holder sought to enforce the appellate decree against 
the sureties. A. and B. under s. 253 of the Civ. Pro. Code. The sureties 
oontended, first, that the original decree having merged in the appellate 
decree, they were not liable at all under their bond, which related only 
to the decree of the Court of first instance ; secondly, that they were res¬ 
ponsible only for so much as was by the original decree adjudged against 
the defendant; and, thirdly, that their original liability had been ex¬ 
tinguished by reason oi execution having been stayed without their assent 
by the appellate Court on defendant’s furnishing a fresh security. 

Held, that the liability of the sureties oould not properly be extended 
beyond the amount, including costs, awarded to the plaintifi by the 
Court of first instance. That and no other sum was such “as the 
said Court may adjudge against the said defeudaut.” The security 
given to the Court of first insoauoe was for the satisfactiou of its decree— 
not the possible decree of a higher Court. If au appeal was made, it was 
left to the appellate Court to regulate the terms on which it would take 
security for the execution of its own decree. 

Beld, also, that as soon as the decree of the Court ol first instance was 
made, the liability of the sureties was fully iuourred, aud they vyere 
severally bound to place at the disposal of the said Court, when required 
the property specified in their bond, or, in default, to pay suoh sum as the 
said Court should adjudge against the defendant. This liability, baviog 
been incurred, was not extiuguisbed by the fact that an appeal had been 
brought against the decree. If the amount adjudged by the decree was 
reduced in appeal, their liability would be diminished to a like extent; 
or, if the decree was reversed, their liability would be reduoed to nothing, 
but their liability did not cease, because the decree of the first Court 
merged in that of appellate Court. Sbbh SULBUAN v. SHIVRAM 
BhiKAJI, 12 B. 71 ••• 53i 


(2) Slay of execution of decree appealed against on giving seacrity^Surely for 
fulfilment of avpellate decree—His liabihty—Mode of enforcing it—Civ. 
Pro. Code (.4c‘f XIV 0/ 1882), ss. 253 ond 5SZ—Execution proceedings— 
Separate suit—Words “in an original suit" in s. 253 of Act XIV of 1882 
superyZuows.—Under Act VIII of 1859 and the Supplemental Act XXTII of 
1861 the ordinary mode of enforcing payment by a surety was by summary 
process in execution, not by means of a separate suit. This was so equally 
whether the security had been takeu iu the course of the original suit or 
of the appeal. The present Code of Civil Procedure (Act XIV of 1882) 
makes no alteration in the law on this subject. 

Reading s. 253 with s. 583 of Act XIV of 1892, it is cleat that the Court 
has the power to proceed against a person who has become a surety under 
8. 546, for the fulfilment of the decree in appeal, iu the same way as 
agaiust a surety who has become liable under 8- 253 to satisfy a decree of 
a Court of first iostaoce. 

The words “in an original suit’’ in s. 253 may be treated as a superfluous 
expression. VENKAr.\ NaIK v. BASLINQAPA, 12 B. 4U 


Takait Maharaj. 

Office of—Bee IDOL, 12 B. 331. 
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Talukdari Estate. 

^, f..wr„v^Ka“SS”f 

Talukdari Settlement Officer. 

See Limitation act (ix op i 871 }, ii b 78 
Talukdars. 

Valuation of suite for land in a talukdari village-Talukdac-a iama-Rtan.n 

applicbilitj olth.proviso-RemU,i,;a-SaeVAiru B°“6 Ti? 

See Stamp act (I of 1879), 12 B. 103, 

Tenancy-in common. 

ThaSee Hindu Law (Will), ii b. 69. on appeal at u B. 573. 

Bee INAMDAR, 11 B. 680. 

Title. 

(2) See CONTRACT ACT flX OP 1872), 11 B. 704. 

(3) See Vendor and Purchaser, ii B 272 • 12 r i 

Title-deeds. 

Tort Decree*!'!! of the 

See Limitation Act (XV op 1877), 11 B. 133 

Transfer. 

right—Civ. Pro Clafla Ihm vrxr , 

Transfer of Property Act (IVof 1882). 

!il c (Married Womvn’s property. 11 8 348 

(2) s. 53—See Fraudulent Conveyance 11 b 666 

Treaties of 1820. 

See iNAM, 11 B. 235. 

Trust. 

(1) See Charity. 11 b. 44i: 12 B. 247. 

(2) See Mahombdan Law (Wakfj. 11 B. 492 . 

Trustee. 

(1) See Idol, 12 B. 331 . 

(2) See Insolvency. 12 B. 342 . 

Uncertified Payments. 

See CIV. PRO. CODE (ACT XIV OF 1882). ll B. 506; 12 B 23s 

Unfair Preference. 

See Insolvency, 12 B. 424 . 

Uparlyaman. 

See Hindu Law (Marriage), ii B. 412 . 

Valuation. 

Of suit for pjirposes of jurisliction-Suit for account and tor h.u n 

be found due — Appeal~Act XIV 0 / ifiRQ co o that may 

eued for ao account of aU the LiU^d^t fr?® 

commission agents from 1854 to l%7^aSd 

found due might be awarded with inlereat. P that whatever was 


Page 
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Valuation— {Concluded). 

The plaiatiSs vilac) the relief approximately at Rs* 510, and this 

was the oDiy valuation stated in the plaint. The euit was filed in the 
Court of a First Class Subordinate Judge, who rejected the plaintiff’s claim. 
Against this deoisioo the plaintiffs preferred an appeal to the High Court, 

Held, that as the approximate amount of tbs claim was stated in the plaint 
to be Rs. 510, that must be takso to be the value of the subject-matter 
of the suit for purposes of jurisdiotion. The appeal, ther^f*)ce, Uy under 
6s. 8 and 26 of Act XIV of 1869, not to the High Court, but to the Die* 
triot Court, Under s, 50 of the Code of Civil Prooedure (Act XIV of 1892) 
if a pUintiff seeks the recover; of money, the plaiut must state the 
precise amount so far as the case admits, while in a suit for the amount 
whioh will be found due on taking unsettled accounts, the plaint need 
only state approximately the amount sued for. As in the former instance 
the precise amount, qo in the latter the approximate amount stated in 
the plaint must bo taken to be the amount ofvalue of the subject-matter 
of the suit for purposes of jurisdiction. KhuSALCHAND Mulchand v. 
NAGINDAS MOTICHAND, 12 B. 675 

Varaspatra. 

Sea Evidence Act (I of 1872), ii b, 89. 

Vatan. 

Sea ACT III OP 1874 (HEREDITARY OFFICES, BOMBAY), 12 B. 550. 

Vatandar. 

See A.CT III OP 1874 (HEREDITARY OFFICES, BOUB\Y), 12 B. 278, 550. 614. 

Vatan Deshmukhi. 

Qrantof profits of such vatan in perpetuity—RfredVary gumastas—Bow far such 
grant valid after the death of the grantor — Lvnitation—Adverse possession 
— Decree, proceedings in execution of, against the original debtor—Such 
proceedings not binding uoon persons not parties to them.—By a sanad duly 
executed ou tbe 20th August, 1850, the plaintiffs* father. Yeshvantrav, 
who was a vatandar deshtnukh, appointed the defendants and their heirs 
hereditary vatani gumastas, and granted, by way of remuoeratiou for their 
services, Rs. 201 and a quantity of grain out of the annual vatan income in 
perpetuity. In consideration o certain sums obtained from the defend¬ 
ants, Yeshvantfiiv martg.gad Vae vatan property to the defendants, who 
subsequently sued Yesbvantrav upon tbe mortgage. That suit was refer¬ 
red to arbitration. and an award was duly made, and a decree upon tbe 
award was obtained by tbe defendants against Yeshvantrav. In 1859, 
execution of the decree was granted against Yeshvantrav. In 1864 tbe servi. 
ces oonneoted with the vatan were discontinued by Government. lu 1871 
Yeshvantrav died. The defendants, having kept the decree alive, sought 
in 1881 to execute the decree against tbe plaiutiSs’ eldest brother, who 
filed objections, but his objeotioos were overruled, and execution was 
ordered to issue. 

Tbe plaintifis brought this suit in 1883 for a declaration that the defendants were 
no longer entitled to the allowance under the sanad. and for an injunction 
restraining tbe defoodants from tbe execution of the decree against tbe 
vatan. The defendants contended (infer alia) tbai the sanad could not be 
cancelled, Yeshvantrav having granted it as full owner ; that the receipt, by 
the defendants, of the allowance had been adverse siuce 1864. when their 
services bad ceased; and that the execution proceedings against tbe 
plaintifis’father and their elder brother in 1859 and 1881, respectively, 
bound tbe plaintifis. Both the lower Courts decided in favour of the 
plaintifis. On appeal by tbe defendants to this High Court. 

Beld, confirming tbe decree of the lower Courts, that tbe plaintifis were entitled 
to the declaratory decree and to the injunotioo prayed for. A1 though the 
mauagement ou the uafaawas vested by the sanad iu the defendauts and 
their heirs in perpetuity under the title of gumastas. nevertheless tbe 
remuneration attached to the office by Yeshvantrav was in derogation of 
his successor's rights, and was. therefore, at any rate in the absence of proof 
of custom, invalid against them. 

Held, also, that, having regard to the term.s of the sanad, it was in tbe 
power of tho origiual grantor, or any of his successota, to determine tbe 
office and the remuueration at any time after the vatan services ceased 
in 1864. 


Page 
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Vataa Deshmukhi~(CottcZudec2). 

Bild, aUo, that, assumiag tbe gcaat b; Yeshv-tntrav to be iovalid as against 
his suooessori adverae possession would only run against the plaintiSs from 
the time of bis death in 1871| and the present suit having been filed 
within twelve years from that date ^/as not barred. 

Beld, further, that the proceadingi in exeoution of the deoree of 32Dd June. 
1853, inoluding the order of the 18th.Jaoe, 1891, did not bind the plaint¬ 
iffs, under s. 244 of the Civ. Pro. Oode (Aot XIV of 1682), the plaintiSs 
not having been parties to them. RRISHNajI v. Vithalrav. 12 B- 80 ... 

Vendee. 

See SPECIFIC PERFORMANCE, 12 B. 658. 

Vendor and Purchaser. 

(1) Auction sale by mortgagee of mortgaged property^ConditioHs of sale—Condi¬ 

tion that purchaser shall take such title as /vendor can give where vendor 
has no title at all — Construction—Such condition implies possession of some 
title in vendor.—R. having stolen from N.. the title-deeds relating to a 
certain property in Bombay in which he bad no interest, but which 
belonged to No., deposited them with the plaintifis, to whom he also 
exeouted an indenture of mortgage of tbe property comprised in the deeds 
to secure the repayment of a loan advanced to him by tbe plaintifis. 
The plaintifis subsequently sold tbe property at an auction sale 
under the power of sale contained in the mortgage. The property was 
put up to auction under certain conditions of sale, of which tbe following 
was one : “Tbe vendors shall not be bound to give any better title to 
the purchaser than they themselves possess ; and the purchaser shall take 
tbe premises sold with such title only as tbe vendors can give him." 
Before the sale commenced, a notice on behalf of N. was read out to the 
persons then present, which stated that she claimed tbe property as abso¬ 
lute owner, and that R. (who had mortgaged it to tbe vendors), bad no 
interest in it. Tbe defendant was not present when tbe notice was read. 
He did not arrive at tbe auction until after tbe bidding had begun, but 
on his arrival he was told of N.’s claim. He was told uothing to make 
the above condition of sale misleading. He bid for the property and 
ultimately became the purchaser for Rs. 1,075. He immediately paid 
Rs. 276 by way of deposit, and signed an agreement to complete, which 
had tbe conditions of sale annexed to it. He subsequently ascertained 
that R. bad no interest in tbe property, and thereupon he called upon 
the plaintiffs (the mortgagees) to make out a good title, or to repay bis 
deposit. The plaintiffs, however, relying on the above condition of sale, 
required him to complete his purchase ; and he having failed to do so) 
they filed this suit against him, to recover the balance of the purchase’ 
money. 

Beld, that tbe defendant was not liable to pay to the plaintiffs the balance 
of tbe purebase-moDoy. The suit, although, in form a suit to recover the 
residue of the purchase-money, was virtually one to compel spooifio per¬ 
formance. and was governed by the principles applicable to such a suit. 
The purchaser was entitled to say that tbo above condition of sale implied 
that the vendors had some title, however defective it might be. and bo 
bad received at tbe auction no information which could bo regarded as 
giving him notice to the contrary. MotivahoO v. VINayak VEERCII- 
AND. 12 B. 1 = 12 Ind. Jut. 223 = Chitty’3 8. U. C.,R. 154 

(2) Bailment—Bailee—Sale by bailee of goods bailed—Title of vendor-Contract 

Act IX of 1872. 3. 108, Excdption I—Possession with consent of owner— 
See Contract act (IX of i 872), ii b. 704. 

(3) Contract for sale of immoveable property-Breach of such contract—Damaoes 

—^ojts of suit-Tille to be made by vendor.-Oo the 8th October. 1884 
me defendant, who was executrix of one Mancotebai, contracted to sell to 
the p amtiff a bouse in Bombay for Rs. 5.351; the contract to be complet- 
ed within tvvo months. Tho pUiotiff paid Rs. 500 as earnest-money at 
the date of the contract, and the remainder of the purchase-money was to 
be paid on the execution of tho conveyance. In October, November, and 
December the plaintiff s solicitors applied to tbo defendant for tho title-deeds 

S. ^ be prepared; and on the 6tb December 

solicitors replied that she was ready and 
willing to execute tbe conveyance, but could not find the title deeds. The 
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Vendor and Purchaser— (ConcZtided). 

plaintifi’s solicitors tbea req^uosted to be furnished with an abstract of 
title or a statement of the defendant’s tide to the houae* and then they 
would oousidei what could be done. No reply to this letter beiag received, 
they wrote again on the lOtb December. IdSl. stating (hat the time for 
completing the contract had expired ; and giving formal notice that if the 
defendant did not sand the abstracc or statement of title within two days, 
proceedings would be taken to compel specific performance, and to recover 
damages. In reply to this letter, the defendant’s solicitors wrote on the 
11th December, 1684, stating that the defendant bad searched for the 
title-deeds, but bad been unable to find them, but that as soon as they 
were found they would be handed over. In the meantime, they were 
instructed to state that the property was mortgaged to Mancocebai (of 
those will the defendant was executrix), and oue Kessowji Jodowji; that 
Kessowji Jadowji had agreed to convey the property in question to the 
defendant ; and that the deed of conveyance was being prepared. They 
furtber stated that, if the plaintiff wished to aooept a conveyance without 
the old title-deeds, the defendant was willing to imdemnify him against 
all claims to the property ; but, if be wae not prepared bo do so, the 
defendant was willing to pay back the oaroesc-money to him and to res¬ 
cind the contract. On the 13tb December, 1884, the plaintiff’s solicitors 
wrote that they oouU uot advis; the plainbiS to caks the mare onveyanoe 
offered, but if ihe defendant would deposit the purchase-money in a Bank 
in the joint names of the piaintif! and defendant until the title-deeds 
were found, the plainiifi would complete the purchase at once. They 
further stated that the pUint<S dejlined to rescind ths contract, and 
would hold the defendaut responsible for loss and costs incurred by the 
delay. 

Furtber correspondence ensued, and the suit was filed on the 20th February, 
1883, praying for specific performance and Rs. 500 damages, or that the 
defendant should pay to the plaintiS the sum of Rs. 2,500 damages, and 
refund the Rs. 300 earnest-money. It subsequently transpired that 
the title-deeds were with Kessowji Jadowji, the oo-mortgagee. and they 
were set forth in the defendant’s affidavit of documents filed in July, 1885. 
The defendant, after the suit was filed sold the property to one Jaikissondas 
Gangadas ; and Kessowji Jadowji, the co-mortgagee, joined in the con¬ 
veyance to him. 

Held, that the plaintiff could not.recover damages for the loss of his bargain. 
The defendant bad offered to do all that lay in her powjt to oarry out her 
contract. 

Utld also, that as the defendant bad not paid the earnest-money into Court, 
or formally tendered it, she must pay the costs of the suit. 

A purchaser of immoveable property is entitled to cecSive, and the vendor is 

bound to give, a title free from reasonable doubt, PiTAMBER SUNDARJI 
V. CASSIBAI, 11 B. 27‘i 

(4) Right of purchaser to title deeis and documents relating to estate—See 

DECREE, 11 B. 486. 

(5) Soeoifio patfocmance—Suit by vendee against vendor—Delay of vendor in 

completing—Rescission of contract by vendee-Time of the essence of the 

contract_Extension of tha time stipulate! for—Effect of such extension 

—Conditional waiver of performance within stipulated time—Notice bo 
complete _Unreasonable notios—See SRECIPIO PERFORMANCE, 12 

B. 658. 

Vlsnagar Brahmans. 

See JURISDICTION, 12 B. 225. 


Vritti. „„ „,.:t.:^T.iftbility to attachment in execution of a decree— Civ. Pro. 

a66(/)-N,tareo^ Hindu luw- 

OlV P«0. CODE (ACT XIV OF 1882), 12 B. 366. 


Wager. Fviu.noe Act 1 ol 1072, s. 92, Proviso I—Evidenoa— 

Wagering con _evidence admissible to prove a oontcaot to 

be” gamtg tlsaolion-See Evidence. 12 B, 585. 
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Vaikars. Page 

See INAU, 11 B. 235. 

Waiver. 

(U See CIV. PRO. CODE (ACT XIV OP 1882), 11 B. 153. 

(2) See EUROPEAN BRITISH SUBJECT, 12 B. 561. 

(3) See Married Woman, 12 B. 228. 

Widower. 

Parsi—Pare! TaKestate Siiooessioa Act XXI ol 1865, s. 6 — Widower, meaning 
of wjrd—A widower on second marriage is still a widower, relatively, 
deceased wife—See ACT XXI OF 1865 (PARSI INTESTATE SUCCES¬ 
SION). 11 B. 1. 

Will. 

(1) Construclion—VestinQ-^Periol of distribution—Gift of dividends. —S., a 

Portuguese inhabitant of Bombay, by his will, dated 19ih March, 1866, 
devised all his estate, real and personal, to his executors in trust, to 
realize Ibe same, and invest the proceeds thereof in the public funds, and 
directed as follows :— 

“ (II The dividends arising therefrom shall be applied, at the disoretion of 
my ezeoutors, towards the maintenance and education of my children 
anti! each of my sons attain the age of twenty^oue years, when bis or 
their share shall be paid unto bim or them. 

“ (2) I desire, further, that whatever may be remainiog of the moneys 
collected by my executors, alter all my sons shall have attained the age 
of twenty-one years and after my daughters shall have been married, 
shall be distributed, after deducting Rs. 2.000 as dowry given to two 
daughters, in equal parts between my eons and daughters that may be 
surviving at the time,” 

“ (5) In case any of my children shall happen to die under twenty-one 
years, then I give and bequeath the share or shares of him, her, or them, 

30 dying, unto the survivors or survivor of them.” 

Held, that the gift to the sons, contained in the first clause, was a gift of bis 
share of the dividends to each son on his attaining twenty-one years of age, 
and that by such gift his share of the corpus became vested in each son 
when he attained that age. 

Held, further, that the provisions of the third clause wbiob related to the 
distribution, did not divest the shares so vested. Clear words must be 
used to divest an estate once vested. 

Held, also, that only suob of the daughters as were surviviog at the period of 
distribution, specified in the second clause of the will, were entitled to a 
share in the estate. Db BOUZA v. Vaz. 12 B, 137 = 12 Ind,-Jur. 311 ... 676 

(2) Letters of aiminisiralicn—Citation—Defective citation—Bevocaiion of letters 

of administration—Probate, nattire and effect of—Act V of 1881. ss. 16 and 
50.—8 . a Parsi, died, leaving a will, woereby be directed that after his 
death his estate should be managed by bis widow Jivibai, and after her 
death by his sister-in-law Hirabai. and after Hirabai’s death by the 
appellent. his adopted son Hormusji. On Jivibai’s death the testator's 
brother Dosaohai applied for letters of administration, and issued a oita- 
tioD to the appsliant Hormusji. Hirabai entered a caveat. No further 
proceedings ware taken, and tbs matter remained pending. On Hirabai's 
death, Dosabbai applied for a fresh citation to ibo appellant Hormusji, 
but the District Judge held it to be unnecessary, and declined to issue it'. 

Letters of administration were then granted to Dosabbai. The appellant 
Hormusji subsequently applied for probate of the testator's will. The 
respondents filed caveats, alleging that the will was void, on the ground 
of certain bequests contained in it. They further contended that as the 
appellant had been cited to appear when application was made by Dosa¬ 
bbai for letters of administtaiioo, he could not now apply to have letters 
of administration cancelled. 

Held, that the letters of administration granted to Dosabbai should be 
revoked, and that probate should be granted to the appellant. The only 
citation which bad been issued to the appellant was in 1882, when Dosa¬ 
bbai commenced his proceedings to obtain letters of administration. At 
that time Hirabai. who was the executrix named in the will (the appellant 
Hormusji being only named as executor on her death), was still alive, and 


1083 



f* 


GENERAL INDEX. 


W\\\—{Concluded). 

the citation did not, bbetefora, oall on him to accept or renounce executor* 
ship. On Hicabai’s death, however, which took place before the actual 
grant of administration was made to Dosabhai, such a citation was neoes* 
sacy, under s. 16 of Act V of 1881, before the grant could be legally made. 
In default of such a citation the proceedings were defective in eabstano.e 
—a oiroumstanoe which constituted good cause for the revocation of the 
letters of administration, under s. 50 of Act V of 1881. 

Held, also, that the District Judge was wrong in refusing probate Of the will* 
on the ground that the bequests contained in it were illegal and void. 
Probate is only conclusive as to tbs appointment of executors and the 
validity and contents of the will; and in an application for probate it is not 
the province of the Court to go into the question of title with reference to 
the property of which the will purports to dispose, or the validity of auoh 
disposition. HOR&IUSJI NavrOJI v. BaI DhaNBAIJI JAUESUI DOSA 
BHAI, 12 B. 161 

fS) See Charity, H B. ill. ^ 

Windlag up. 

Bee Company, 11 B. 211; 12 B. 526. 


Witness. 

See EVIDENCE ACT (I OF 1872), 12 B. 110. 


Words and Phrases. 

(1) “ Agriculturist’’—See ACT XVII OF 1379 (DBKKHAN AaRlCOLTURIBTS' 

RELf 'j.iiB.ieg. 

(2) “ Arrest, ’’--bee CIV. PRO. CODF (ACT XIV OF 1882), 12 B. 46- 

(3) “ Baj rozgar ’’—See CHARITY, li B. 441. 

(4) “Cause of action’’—See JURISDICTION, 11 B. 649. 

(6) “ Compelled to give ’’—See EVIDENCE ACT (I OF 1872), 12 B. 440. 

(6) “Court ’’—See SANCTION TO PROSECUTE, 12 B. 36. 

(7) “ Direct interest’’—See Charity, 12 B. 247. 

(8) “ Dosla”—See CHARITY, 11 B. 441. 

f9) " Forgery ’’—See SANCTION TO PROSECUTE, 12 B. 36. 

(10) "Forthwith ’’—See STAMP ACT (I OF 18791, 12 B. 276. 

(11) “ Ghsmbat ’’-See CHARITY, 11 B. 441. 

(12) “ Heirs of my property ’’ -Sea HINDU LAW (WILL), 11 B- 69 ; Ou appeal 

11 B. 573. 

(13) “ Immediately ’’-See STAMP ACT (I OF 1879), 12 B. 276. 

(14J “ Imprisonment ’’-See CiV. PRO. CODE (ACT XIV OF 1882), l2 B. 46. 

(15) " In an original suit ’’-See SURETY, 12 B. 411. 

116) “ Instantly ’’—See STAMP ACT (I OP 1879), 12 B. 276. 

(17) “ Market ’’—See ACT VI OF 1873 (MUNICIPAL, BOMBAY), 11 B. 106. 

(18) " Mesne proBts ’’ -See EXECUTION OF DECREE, 12 B. 416. 

(19) “ Mokasa amals ’’ — See JURISDICTION, 11 B. 222. 

(•20) “Mukadam’’—See JEWS, 11 B. 186. 

(21) " NiraogdinSee CHARITY, 11 B. 441. 

(23) “ Person ’’—Sea PRACTICE, 12 B. 237. 

(2.3) “ Raoogniz^d agent ” —Sea ACT XX OP 1664 (MINORS), 11 B. 53. 

(24) “ Samost”—See JEWS, 11 B. 186. 

(26) “ Shevaks ’’-See POSSESSION. 12 B. 322. 

(26) “ Street ’’—See ACT VI OF 1873 (MUNICIPAL, BOMBAY), 12 B. 490. 

(27) “ Subordinate Court ’’-See CrIM. PRO. CODE (ACTX OP 1882), 11 B. 438. 

(28) “Sue forth’’-See ACPXVIH of 1848(THENAWAB0F SURAT), 12 B. 49G. 

(29) “ Widower ’’—See ACT XXI OF 1865 (PARSI INTESTATE SUCCESSION), 

11 B. 1. 


(30) “ Women ’’—See HINDU LAW (MAINTENANCE), 12 B. 26. 

(31) .*J Xezashni See CHARITY. 11 B. 441. 
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